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PREFACE. 


Th£  desire  universally  expressed  for  a  periodical  work 
this  nature  was  the  principal  inducement  which  led  the  coi 
pilers  of  these  Notes  to  submit  them  to  public  view ;  witho 
any  design  of  entering  into  a  competition  with  any  mode 
reporter :    Should  they  meet  with  approbation,  they  mean 
pursue  their  plan  of  publishing  the  Notes  of  Cases  adjudged 
the  Court  of  King's  Bench  within  a  short  time  after  each  terc 

In  a  work  of  this  kind  all  that  can  be  expected  is  accuracy 
to  polish  and  digest  properly  requires  long  time  and  muc 
labour,  which  would  defeat  the  intention  of  this  publicatior 
the  primary  object  of  which  is  to  remedy  the  inconvenienc 
felt  by  every  part  of  the  profession  of  waiting  two  or  thn 
years,  till  some  gentleman  of  experience  and  ability  has  co 
lected  matter  sufficient  to  form  a  complete  volume. 

With  these  motives,  the  publishers  beg  leave  to  lay  in  thei 
daim  to  the  candour  of  the  profession. 


Temple, 
Jamtafy  20,  1786. 
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CASES 

ARGUED  AND  DETERMINED 

IR  TRB 

COURT  OF  KINGS  BENCH, 

iir 

Michaelmas  Term^ 

In  Oie  Twentj-sixth  Tear  of  die  Ragn  of  GioROl  ID; 

The  Kino  against  Stacet.  1785, 


JDEARCROFT  had  ax)yed  for  an  information  in  the  na*  TbcCouit 

ture  of  a  Olio  warranto  against  the  defendant,  to  shew  by  '''^^  . 
*  o  '  /   grant  an  m* 

what  authority  he  claimed  to  be  a  freeman  of  the  borough  of  fomatioa 
WinAdsea.  The  point  to  be  considered  was,  whether  one  Marten  ^SJerf?^ 
was  duly  elected  mayor  of  the  said  borough  in  the  year  17695  ^^rmmf 
on  which  election  the  validity  of  the  defendant's  franchise,  as  a  yean*  («) 
freeman,  depended.    It  appeared  from  the  a£EidaTits  that  the  ^"'5^P^ 
corporation  of  WmcbeUea  consists  of  a  mayor,  jurats,  and  free-  Leosth  of 
men ;  that  the  election  of  mayor  is  made  annually  by  the  body  of  |{,™^^  1^ 
freemen  out  of  the  jurats,  which  latter  have  no  right  to  vote  «*»"»  *>  ^ 
therein;  that,  in  the  year  1769,  in  the  absence  of  the  mayor,  it  induM  the 
became  a  question  who  ought  to  preside  at  the  election  of  a  sue-  ^"j|**  ^ 
cessor,  and  on  taking  counsel's  opinion  (Mr.  Dunning^)  it  was  Whether  a 
thought  adviseable  for  the  oldest  freeman  to  preside  thereat ;  that  titlTcarbe 
the  name  of  the  oldest  freeman  then  was  Kmght^  but  as  to  the  fact,  '"?J^*J^ 
"^htxhct  Knight  01  Marten  actually  presided,  the  affidavits  differed :  perioo» 
but  the  entry  made  by  the  town  clerk  was  as  follows:  «« At  a  spe-  f["^,]^" 
*<  cial  court  held  at  the  Guildball  of  this  borough  pursuant  to  the  rived,  died 

"  statute  of  the  1 1  Geo.  i.  r.  4,  before Marten^  Esq;  and  SwurlS' 

V Dawes,  Esq;  and  other  jurats,  and  the  freemen  of  the  P^^"®"  ^ 

8«di  tide  diaU  SPt  be  impeached  hf  those  who  have  actjuittced  and  acted  under  it  (i)^ 

(a)  mjr.r.G./*M«cl^pQet.4- vt)1.61|.*aW.J4.GM.j«ciSs  hj  vbich  the  time  for  mi- 
pead^a  tkle  to  a  corporate  office  is  limited  to  6  yean. 
W  Vid.  je.T. G.&ifmmottf^  p^tc  4*  voLa»3.  * iK.T.  M^nUii^  post.3 Tol^30<».    [6  T.R.  503. 

Vol.  I.  B  •«  wid 


a  CASES  IN  MICHAELMAS  TERM, 

1 785.     *'  s^id  Corporation, Martin^  Esq;  wag  unanimously  elected 

■  "  mayor/* 

agaimt^      ^^^^  the  election  was  then  acquiesced  in  by  all  parties ;  and 
Stac«t.   that  Marten  has  been  several  times  since  elected  mayor. 
^  V}  a^ol  A  similar  application  was  made  to  the  Court  last  Term :  but 

%^  ]  ,■;!  fO  as  it  was  made  by  two  of  the  freemen  of  the  borough,  who  were 

.'A   yj^y      /present  at,  and  acquiesced  under,  the  election  in  1769,  die 
^^  "^y    P     Court  dismissed  the  application. 

.  L  .;^  ///  The  present  motion  was  made  in  the  names  of  seven  persons, 

some  of  whom  had  no  concern  with  the  corporation:  and  the 
others  had  not  resided  in  the  borough  for  many  years,  on  which 
account  their  freedom  was  called  in  question,  and  disallowed  in 
some  of  the  affidavits.  Two  of  the  present  applicants  acknow- 
ledged  that  they  came  before  the  Court  at  the  instance  of  the  two 
persons  who  made  the  former  application. 

Lee  now  shewed  cause,  and  contended  that  the  Court  had 
never  granted  an  information  to  impeach  a  derivative  title,  where 
the  original  title  was  undisputed  by  the  same  parties,  and  the 
possessors  had  died  in  the  quiet  enjoyment  of  it.  He  cited  Tht 
King  and  Spearing  (a),  and  the  Winchehea  causes  in  4  Burr.  1 1 26. 
9022.  2120.  2277. 

Bearcrofi  and  Ersiine  in  support  of  the  rule.  The  charter  1$ 
the  law  of  the  corporation}  the  corporators  must  be  judged  by 
it;  and  notwithstanding  any  long  usage  to  the  contrary,  all  their 
proceedings,  not  warranted  by  the  charter,  are  void.  The  act  of 
1 1  Geo.  I.  c,  4.  points  out  two  remedies,  if  they  do  not  elect  on 
the  charter-day.  They  may  either  proceed  to  election  the  next  day, 
and  if  the  mayor  or  other  proper  officer  beabsent,  the  next  in  order 
•  is  to  fill  his  place ;  or  secondly,  they  may  apply  to  this  Court  for  a 
fnandamus:  but  here  they  have  neither  pursued  the  charter,  nor  the 
directions  of  the  statute.  They  then  cited  The  King  v.  Lutbir  (t). 
Lord  Mansfield.  I  remember  when  it  was  so  much  the  prac- 
tice of  the  Court  to  grant  quo  warranto  informations  as  of  coursei 
that  it  was  held  prudent  never  to  shew  cause  against  the  rule,  for 
fear  of  disclosing  the  grounds  on  which  the  party  went.  But  noW| 
since  these  matters  have  come  more  under  consideration,  it  is  no 
longer  a  motion  of  course ;  and  the  Court  are  bound  to  consider  all 
the  circumstances  of  the  case,before  theydisturb  the  peace  and  quiet 
of  any  corporation.  The  next  thing  which  the  Court  took  into  their 
consideration  was  the  length  of  time,  within  which  they  would 
grant  infonnations.  It wascnstomary never  torefiiseinformations 
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Ibr  any  length  of  time;  but  as  the  inconvemence  and  vexation  of     1785. 
tkk  were  plainly  perceived,  the  Court  were  desirous^  to  go  by  a 


certam  rule ;  and  therefore,  as  die  time  was  indefinite  by  the  ^'^^J^"** 
common  law,  and  fixed  by  no  statute,  they  drew  a  line  by  ana-  Sta»t. 
logy  to  the  statute  of  limitations  in  ejectments;  they  drew  it  for 
twenty  years:  and  this  has  been  acquiesced  in  by  the  Bar,  and  in 
Farlisuoaent,  where  it  was  once  mentioned.  Now  no  person  can 
apply  for  an  information  in  opposition  to  enjoyment  and  undis* 
poted  possession  for  twenty  years.  Such  a  title  shall  on  no  ac- 
count be  impeached  by  any  private  person;  yet  still  the  King  may 
prosecute  by  his  Attorney-General. 

Bat  when  the  Court  laid  down  the  general  rule,  they  also  said 
that  it  might  be  refused  nmtbin  twenty  years  upon  other  circum- 
stances to  warrant  the  Court  to  say,  <<  Tou  shall  not  make  use  of 
the  King's  name  for  such  and  such  purposes.**  The  Court  is 
bound  to  guard  the  quiet  of  corporations;  and  the  statute 
II  Geo,  u  c.  4«  was  passed  m  order  to  insure  them  security  and 
tranquillity. 

Now  as  to  the  circumstances  of  this  case,  the  Court  know 
not  the  real  prosecutors,  but  they  will  ask,  why.  do  such  persons 
come  for  redress?  There  is  no  individual  among  those  who  ap- 
ply to  the  Court  at  present,  who  says  my  franchise  is  hurt  (a). 
Who  are  you?  What  concern  have  you  with  the  corporation  ? 
Only  one  of  the  Kmg's  subjects ;  I  have  no  concern.  What  do 
pa  come  for?  To  dissolve  the  corporationj  and  to  disturb  its 
peace.  Then  what  is  to  be  taken  advantage  of  here?  a  mere 
blunder.  They  mean  to  aa  right  under  the  statute-^they  take 
counsd^s  opinion. — There  is  no  usurpation  on  the  Crown — they 
acquire  no  new  privileges — there  is  no  difimnce  of  opinion  at 
the  time— diey  are  unanimous.  If  the  blunder  had  been  disco- 
vered, it  might  have  been  cured  directly.  The  constitution  of 
the  borough  is  not  changed  or  altered  in  any  shape.  There  are 
many  circumstances  in  this  case  why  the  Court  should  not  inter- 
fere by  granting  an  information.  No  precise  rule  can  be  laid 
down  m  these  cases;  but  all  the  circumstances  taken  together 
must  go?em  the  discretion  of  the  Court.  I  re£er  you  to  the  case 
of  the  Eng  and  Marten  (i), 

UpoQ  the  other  point,  it  is  clear  that  this  question  originates 
from  die  same  persons  who  made  the  application  last  Term;  who 

(•)fa  JL  f.  Zm^,  H.  49  G.  |.  £.  it.  the  Court  Mid,  thit  whoc  the  ptity  applyiAg 
«H  ■  ttinitf,  they  would  only  icquire  a  fQwi|«r  OM 10  be  made  Ibr  the  iofim 

(4  4Arr.aiaa 
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?7&5#    were  present  at  the  time,  and  consented  to  these  acts,  and  lanJ 
'  by :  therefore  I  am  clear  on  that  ground  also  that  t|ic  ruk  should 

'^jr  be  aischarged. 
9TA«Mr.        W3U^  and  Jihhwrstj  Justices,  concurred. 

BoLLBR,  J.  There  is  no  doubt  bpt  that  diis  second  appfica*^ 
tion  originates  from  the  same  party  i  and  where  a  person  assenfa 
to  an  act,  and  derives  and  enjoys  a  title  under  it,  it  shall  not  lie 
iii  his  mouth  to  impeach  it. 

As  to  the  other  point — the  rule  of  twenty  years  is  to  be  anre 
»  great  length  of  time^  and  if  the  Court  should  at  any  time  be 
disposed  to  narrow  that  rule,  I  shall  certainly  concur  in  it.  It  ia 
not  a  new  idea ;  it  arose  so  long  ago  as  in  the  reign  of  George  the 
Second.  I  have  a  manuscript  note  of  a  case  where  the  Court  re- 
fused a  rule  on  an  application  of  this  sort,  on  the  ground  of  length 
of  timci  which  was  only  fourteen  years*.  Therefore  the  lengtE 
of  time,  though  less  than  twenty  years.  Is  a  strong  ingredient 

Another  point  has  been  made,  how  far  it  is  competent  to  go 
into  objections  against  a  derivative  title,  when  the  original  hcrfder 
died  in  the  undisputed  possession  of  it.  This  question  has^  never 
been  precisely  determined,  nor  will  I  enter  into  it  now.  But  where 
th<  parties^  tfaefnselvtss  have  acquiesced^  \  think  it  is  a  strong  rea«- 
ion  why  the  Court  should  not  sufier  them  to  impeach  the  original' 
title;  In  the  casd  of  The  Ki^  and  Spearing^  mentioned  by  Mr. 
Leiy  the  Court  doubted :  they  let  the  information  go,  because,  die 
quesdon  had  never  been  determined.  But  on  the  other  ground 
mentioned  by  my  Lord,  I  think  the  rule  should  be  discharged  {a). 

Rule  discharged  {b). 

(«)  Tbe  neit  d«y  M^.  J.  BmOtr  ittd  the  fbllowiog  note  oTtbe  Khg  and  SptariMZ 
dtcdJit  ifac  Bar,  Mm.  v.  %«r«iVitmd  at  the  Spring^ustses  at  n^atitn\h^ffatr SUti* 
^^•^t  J*  ^nU  wbc>^  theiewis  a  Ttidict  itf  the  defendant.  SppiritifhaA  been  si^orn  in 
before  the  Duke  of  BtUm^  as  mayor  of  fyimebetUr.  The  record  contained  twencx 
issoea^  bm  the  only  one  material  to  this  case  was  the  19th,  which  was  that  the  Duke  of 
JMmi  waa  ndc  mayoc:  fhr  he  was  not  an  mhabitant  at  the  time  he  was  chosen,  nor  fbr 
some  time  befora;  and  soaote%Ue.  Bkcklmu^l.mwM  not  auflartbaparticat»«» 
into  evidence  at  that  disunce  of  time  after  the  death  of  the  Duke  of  BUh»^  to  prore 
him  not  an  inhabitant ;  but  merely  whether  he  was  mayor  or  not,  which  the  book 
ihewed ;  diat  is,  he  would-  not  suffer  the  title  to  be  impeached  after  the  death  of  the 
penonftDm  •ham  it  waa  derived.  Aa>ho'faad  in  fact  been  mayor,  it  should  l»  ca]K» 
that  be  had  been  regularly  so. 

And  also  this  note  of  Tbe  Ximg  y.  Pile  and  BratUtcA^  Tr.  20  G^  a.  InfermatiM 
had  been  moved  fbr  in  the  nature  of  ^a  noarrmdn  agabst  the  defendants, after  a  quiet 
fOisessian  of  ibartecn  years.  The  Coon  said  tbey  would  not  lofler.the  title  to  be  gone 
fato.  JD««y,ser)eant,  who  moved  for  the  information,  aaid  that  one  had  been  gnnted 
againit  on<  7a6»«,  after  twenty  yeara'  possession :  W  mm  aUcimtwri  fbr  he  had  pve* 
aei^adhlfrofBoobyftaiidand  iaal^practicca»  bat  here  there  had  been  an  tiuJiatuiU# 
<9joyment« 
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CoRBETT  against  Poelnitz  and  Ann  his  Wife. 

^TWE  declaration  stated  ijiat  the  defendant  j^imI}  before  her  in-  A  /mt  «•- 
-^  termarriage  with  Baron  Podmtz^  was  the  wife  of  Lord  Piercy ;  ^^  ^^ 
^hat  afterwards  they  agreed  to  live  separate ;  that  accordingly  berhin- 
such  separation  tocdc  phce ;  and  that  the  defendant  Afm^haA  a  h^^  «  ,». 
competent  maintenance  of  1600I.  per  annum  settled  on  her  by  ^^^ 
deed.    That  afterwards  the  said  Anny  be£ore  her  intermarriage  nince,  taxf 
with  the  defendant.  Baron  Poelnitz,  and  whilst  she  Was  bo  covert  ^^  J^ 
with  die  aaid  ijovAJ^ej,  and  also  whilst  she  so  liYcd  separate  and  /^  ^(')> 
apart  from  the  said  Lord  Percy ^  and  also  whilst  her  said"  mainte-  cond  hut-' 
iiince  from  the  said  Lord  Percy  was  duly  secured  and  paid  to  her,  ^^^  ^5i 
to  wit,  on  the  a9th  November,  in  the  year  177^,  at  X^n^  afore-  debt. 
savd,  Set.  in  consideration  that  the  plaintiff,  at  the  special  instance  r   «  ^  » 
and  request  of  the  ^akl  defendant  jinn,^nA  for  and  in  considera-  357.    8  t1 
lion  of  the  sum  of  900/.: paid  by  one  Aiarbam  Cbamkrs  to  the  B!fcp!*io6. 
aaid  Ann,  had  then  and  there  become  held  and  firmly  bound,  to-  »  ^^  ^ 
gether  with  the  said  ^im,  to  the  said  Ahrahem  Chambers,  by  their  '^^ 
joint  and  several  )M>nd,  in  iSoo/.  conditioned  for  the  payment  of 
an  annuity  of  150/.  during  the  natural  Ufe  of  the  said  Ann,  and 
had  also  at  the^ike  -special  instance  and  request  of  the  asud  Arm^ 
toge^r  with  the  said  Ann,  executed  a  warrant  of  attorney  for 
confessing  judgment  on  the  said  writing  obligatorjrfbr  1 8oo/«  atfd 
costs  of  suit,  at  thesuit  of  the  said  AtrabamGhamberi,  undertook, 
and  to  the  said  plaintiff  then  and  diere  promised  faithfully,  to  in- 
demnify him^ainst  the  said  bond  and  warrant  of  attorney.  That 
Afterwards,  and  after  the  said  prtmiise,  the  marriage  between  the 
Sadd  Lord  Percy  and  the  said  defendant  An9$  was  dissolved  byact  of 
partiamertt,  by  which  the  sante  provision  of  t6ool.  per  ann.  Was 
pmtinued  and  secured  to  her  for  her  life.    That  afterwards,  in 
-March  1 780,  the  said  Ann  was  married  to  the  defendant,  Baron 
Pcdhitz.  That  afterwai^,  and  after  the  marri^e  of  the  said  Am 
with  the  said  Baron  Poelnitz,' to  wit,  on  the  a^th  ^Ai^gwt  ifBb, 
lOa/.  lo/.  became  papMe  to  the  Said.  Jttrabam  ChaMers,  by 
ttrtue  6f  the  eonditidn  of  the  said'boiy,^£br  one  year  and  three 
quarters,  ending  on  the  said  ajth  Augi^t-  tf  ^.  That  afterwards 
the  said  AbrHiam  caused  to  be  enters  of  record,  upon  and  by 
Virtue  of  the  said  warrant  of  attorney,  a  judgment  in  >his  Itlap 
jesty^a'Court  of  King's  Bench  zttTestminjter^  as  ofJrinByTcnn 
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1785*     in  the  2oth  year  of  the  present  King,  at  the  suit  of  the  sauf 

^  Abraham^  against  the  said  Ann  and  the  said  plaintiff,  upon  the 

!|^Ji«/T     ^^  writing  obligatory  for  the  said  sum  of  1800/.  and  63/.  for 

PoiLHiTx.  costs  5  whereupoh  the  plaiiitiff,  to  prevent  his  being  taken  in 

execution  upon  the  said  judgment,  afterwards,  on  6th  Novem^ 

her  1780,  was  obliged  to  pay,  and  did  pay,  to  the  said  Abraham 

Chambers  the  said  sum  of  262/.  10/.  together  with  5/.  19/.  for 

costs ;  yet  that  the  said  Baron  Podnitz,  and  Ann^  had  not  psdd 

him,  the  said  plaintiff,  the  said  sums  of  262/.  lox.  and  5/.  ijk* 

or  indemnified  him  against  the  payment  thereof,  &c. 

Flea,  the  general  issue.    And  verdict  for  the  plaintiff. 

Bearcroft  had  moved  in  arrest  .of  judgment. 

Lee  and  Wood  now  shewed  cause  on  behalf  of  the  plaintiff,  and 
observed,  that  the  single  question  here  was,  whether  zfeme  covert^ 
liviog  separate  from  her  husband,  and  having  a  competent  main- 
tenance secured  to  her  by  deed,  could  contract  in  such  a  manner 
to  bind  herself,  as  the  present  defendant  had  done  i  In  determine 
ing  this  question,  they  relied  principally  upon  two  late  decisions; 
the  one  of  Ringstead  and  Lady  Lanesborough^  Hill.  23  Geo.  3. 
S.  R.    The  other  of  BarwU  and  Brooks^  Hill.  24  Geo.  3.  B.R. 

The  first  of  these  was  an  action  for  goods  sold  and  delivered. 
Plea,  Coverture.  Replication,  that  she  lived  separate  from  her 
husband  at  the  time  of  making  the  aforesaid  promises,  and  that 
she  had  a  large  and  sufficient  maintenance  secured  to  her  by  deed. 
To  this  there  was  a  special  demurrer,  for  that  the  replication  of- 
fered to  put  in  issue  matter  foreign  to  the  matter  pleaded  in  bar  ^ 
and  joinder  in  demurrer.  The  case  was  twice  argued,  and  Lord 
Mansfield  went  very  fully  into  it,  and  decided  that  the  action  was 
maintainable.  They  contended  that  this  was  a  case  of  a  similar 
nature ;  and  that  there  was  even  an  additional  circumstance  here, 
in  as  much  as  the  allowance  was  settled  on  the  defendant  by  act 
of  parliament ;  and  her  present  husband  still  enjoys  it.  The  ob* 
jection^  taken  to  Barwell  and  Brooks  (which  was  a  similar  action) 
was,  that  the  husband  ought  to  have  been  sued,  because  be  re- 
sided in  the  same  country,  and  they  relied  on  a  circumstance  in  the 
former  case  of  Lord  LamsborougVs  living  in  Ireland ;  but  it  was 
answered  by  the  Court  that  the  local  residenceof  the  husbandmade 
no  difference ;  if  the  husband  was  liable  at  all,  it  could  make  no 
difference  where  he  was.  They  then  mentioned  a  case  {a)  (which 
Mr.  Lee  remeptibered)  before  Tates^  Justice^  on  the  Norlhcmcir- 

(•)  Sffrim  T.  (UmArn,  dted  in  a  SM^Ref,  iipy, 

euit 
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cmc    That  wa»  upon  a  note  of  lo/.  given  hj  a  woman  who     1785. 
kept  a  pttblic-house  for  some  maltj  upon  which  the  action  was 


brought.    Plea,  the  general  issue.    The  defence  upon  the  evi-  ^^"J 
dence  was  coverture :  the  replication  in  evidence,  that  her  hus-  Poilnitx. 
band  had  been  transported,  and  his  time  was  not  yet  expired.* 
The  question  was,  whether  die  was  liable,     ITatii,  Justice,    [»B.ap, 
thought  that  the  Court  must  consider  the  transportation  as      ^ 
suspending  her  disability. 

(Lord  Jlfa/rj^ilt/ recollected  a  similar  case  before  him  some  time. 
ago,  ^xMaidftone^  which  he  had  determined  in  the  same  manner.) 
They  then  cited  Pearson  v.  Meadon^  2  Black.  Rep.  903.  and 
Usti^%  case,  8  Mod.  22.  (a). 

It  was  next  insisted,  that,  if  the  defendant  Ann  were  liable  to 
be  sued  originally,  as  appeared  clearly  from  the  several  determi- 
nations, her  subsequent  marriage  could  make  no  difference ;  yet 
horever,  that  the  present  husband  must  be  joined  in  this  action 
by  way  of  conformity. 

Rearcrxft^  ErsHne^  and  Law^  coniri^  maintained,  that  the  pre* 
sent  question  was  new,  and  diflferent  from  any  of  the  former  de- 
terminadons.  That  the  contract  of  a  married  woman  was  not 
only  voidable,  but  actually  void  on  this  principle,  that  she  ought 
not  to  contract  to  bind  her  husband,  on  account  of  his  superiority 
over  her ;  nor  berseff",  because  she  has  not  the  administration  of 
any  property.  Thus  stood  the  law  formerly:  but  in  modern 
times  the  law  allows  a  woman  to  have  a  separate  maintenance, 
which  amounts  only  to  an  exception  to  the  general  rule.  This 
gives  a  property  to  some  purposes ;  it  is  to  enable  the  wife  to 
do  that  which  the  husband  ought  to  have  done,  to  provide  her. 
self  with  necessaries :  but  she  is  entitled  to  nothing  more  than  a 
mmUenance.  Now,  is  this  a  case  for  nuintenance  ?  It  is  rather 
to  sink  the  fiind  from  whence  the  maintenance  is  to  come. .  In 
BidL  Nl.  Pri.  134.  it  is  said,  that  the  contract  of  the  wife  binds 
the  husband  no  more  than  the  contract  of  a  servant,  Fide  2  ff. 
4. 7,  Co.  Lit.  133.  a.  Privileges  and  disabilities  are  always  re- 
ciprocal: whenever  the  law  raises  a  fund  for  a  person,  it  givea 
Urn  a  power  to  the  extent  of  that  f^nd,  but  no  further.  This 
fond,  bemg  given  for  necessary  maintenance,  is  only  liable  for 
necessaries.  Here  Lady  Percy  could  not  have  sued  alone :  and 
if  a  legacy  had  been  left  h^r^  her  husband  would  have  taken  iu 
This  case  is  distinguishable  from  Lady  Lanesborouglf^  in  the  cir- 

(«)  Vid.  GItf.  Bui.  C.  M.  346.  GSfXf  v«  U4tr^  4  #7«.  Ahr.  178- 

cumstance 
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X7B5.     eumstanee  of  the  husband's  absence  abroad.  MaoTy  851.  Co.  Lit. 
11%,  b.     HaUbett  and  another  v.  Baddeley^  2  Black.  Rip.  1079. 


Co«BETT    i^^  yy  Schutz,  2  Black  Rep.  1 195.  In  Turton  v.  Lady  IForstty, 
PoxLwiTx.  Mich.  2*4  G.  3*  J9.  R.  there  was  no  decision  on  die  point, 
though  it  was  twice  aigued ;  which  proves  the  caution  of  tha 
Court  how  they  extended  the  rule  (a). 

The  Court  have  gone  as  far  as  this^  that  when  a  wife  agi»es 
to  receive  a  separate  maintenance*  she  shall  be  answerable  for 
•uch  maintenance :  but  that  does  not  prove  that  she  is  so  far  a 
feme  sole  as  to  be  able  to  make  or  bind  herself  by  every  species  of 
contract. 

Lord  Mansfield,  Ch.  J*  The  facts  lie  in  a  narrow  compass, 
and  admit  of  no  doubt.  Lord  and  Lady  Percy^  by  a  deed,  mu- 
tually agreed  to  lite  separate;  neither  can  break  this  agrees 
ment  [i)  $  and  a  large  maintenance  is  settled  on  her  for  her  own 
private  separate  use  as  z/erm  sole  to  all  purposes,  the  same  as  if 
she  were  unmarried.  Th&claim  upon  which  this  action  is  found- 
ed is  of  a  most  meritorious  nature.  Lady  Percy  applied  to  the 
plaintiff:  he  considered  her  as  2  feme  sole,  and  became  surety  for 
her:  she  promised  to  indemnify  him^  and  the  contract  was  con- 
cluded under  a  firm  belief  on  both  sides  that  it  was  perfectly 
^  valid  and  binding.     In  justice  then  she  ought  to  pay  this  debt. 

But  then  to  encounter  this,  there  is  a  rule  of  positive  law,  whidi 
b  to  be  adhered  to  and  preferred,  though  in  some  particular 
cases  it  may  seem  productive  of  hardship  and  oppression.  By 
this  genera]  rule,  a  married  woman  can  have  no  property  real  or 
Ipersooal.  Her  contracts  are  entirely  and  universally  void }  for  her 
contracts  even  for  necessaries  are  the  contracts  of  her  husband: 
8he  cannot  be  sued  or  be  taken  in  execution.  This  is  the  general 
rule.  But  then  it  has  been  properly  said,  that  as  die  times  alter, 
new  customs  and  new  manners  arise:  these  occasion  exceptions, 
and  justice  and  convenience  require  difierent  applicatk>ns  of 
these  exceptions  within  the  principle  of  the  general  rule. 

The  question  then  is.  Whether  it  is  so  here?  Whether  under 
the  circumstances  of  the  present  case  a  married  woman  should  or 
should  riot  be  sued  solely  ?  Exceptions  have  been  made  in  this 
very  case.  Where  a  husband  is  in  exile,  or  has  abjured  the  realm, 
and  credit  has  been  ghren  to  the  vHfe  alone,  justice  says  ehe  must 
pay;  for  the  husband  cannot  be  sued.  So  it  is  in  the  case  of 
transportation ;  though  the  case  is  not  e:Kactly  the  same  i  for  there 

is)  I  Pen.  ii%L    iKem.St^  (i)  t  ^«i^. 54a. 

«  tfcie 
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the  zbneocc  is  only  temporary,  because  the  husband  may  come    1785. 
orer  and  be  soed  afterwards.    Whf  then  is  it  so  established  ? 


Cosstrr 


because  die  wife  acts  as  a  single  woman,  gains  credit  as  such,  y**^ 
receires  the  benefit,  and  shall  be  liable  to  the  loss:  and  where  Posui^s. 
she  has  an  esute  to  her  8q)arate  use,  in  jnstioe  she  ought  to  be 
liable  to  the  estent  of  it.  Iii  modem  days,  a  new  mode  of  pro* 
oeedtng  has  been  introduced,  and  deeds  have  been  allowed  under 
which  a  married  woman  assumes  the  appearance  of  a  fftm  iJe, 
and  is  to  all  intents  and  purposes  capaciuted  to  act  as  such.  In 
the  ancient  law  there  was  no  idea  of  a  separate  nuuneenance;  but 
when  it  was  established,  what  said  the  Courts  ?  that  the  bus* 
hand  shall  not  be  liable  even  for  necessaries;  atad  they  said  sq^ 
because  convenience  and  justice  require  it. 

In  the  present  case  no  distinction  has  been  talkcn  at  die  Bar* 
ivhether,  supposing  Lady  Percjf  to  be  liaUe,  her  second  husband 
is  so ?  And  they  have  done  right;  for  so  he  must  certainly  ba^ 
The  only  iquestion  then  is,  whether  a  wonnn  married,  but  Uting 
teparateirom  her 'husband  by  agreement,  having  a  large  separate 
mainteiiance  settled  on  her,  continuing  notoriously  to  live  as  a 
•ingle  woman,  contracting  and  getting  credit  as  such,  and  the 
husband  not  being  liable,  shall  be  sued  as  a  fsmi  isfe  ?  I  thids 
the  should  ;  it  is  ]ust  that  it  shoidd  be  so. 

lam  of  opinion  that  the  present casie  is  quite  dctftimiaed  by  die 
two  late-  ones  which  have  been  cited,  which  do  not  rest  upon 
one  or  two  dreumstances,  as  contended,  but  upon  the  great 
principle  which  the  Court  bas  laid  down,  ^  that  wliere  a  wo* 
**  man  has  a  separate  estate,  imd  ads  and  receives  credit  as  a 
^  feme  jJe^  she  shsdl  be  liaUe  as  such.'*  There  is  the  same 
justice  in  this  case,'  nor  can  I  see  any  difierenoe  between  them. 
WiBeit  J.  concurred. 

AsHHURST,  J.  It  seems  to  me,  that  to  dedde  the  present 
quesdon  we  need  only  consider  the  reasons  on  whiidi  ibc  incapa* 
cities  of  zfeme  covert  are  founded  ;  not  on  the  same  groufld  as 
those  of  an  infant,  whose  disabilities  arise  from  a  want'of  discre- 
tion ;,  but  first,  becau^  she  hatf  no  property  rand  iecchEidIy»  be- 
csrase  it  would  be  unreasonable  to  permit  the  wife  to  afiect  the 
property  of  her  husband,  except  where  be  will  ndt  allow  her  ne* 
cessaries,  in  wluch  case  her  contracts  are  the  contracts  of  ber 
husband.  Now,  where  a  woman  has  a  separate  maintenance^ 
and  the  husband  cannot  be  charged,  it  follows  naturally  that  she 
must ;  and  if  so,  we  cannot  draw  a  precise  line,  and  say,  she  shall 
beJGablefor  this^  and  not  for  that;  for  her  inptpacity,arising  from 
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1785.    want  of  property^  being  once  removed^  she  is,  in  my  opinion^ 
suable  for  all.  But  if,  as  was  supposed,  she  were  only  liable  in  re- 


^M^i*^^  spect  of  her  separate  maintenance,  she  could  not  be  liable  gene- 
PoKLMZTs.  rally,  but  only  so  long  as  the  maintenance  continued,  after  the 
manner  of  an  executor,  as  long  as  assets  remain  in  bis  hands. 
That  however  cannot  be :  if  she  exhaust  her  whole  fund,  it  is  her 
own  folly,  but  does  not  render  her  less  liable*  As  to  her  being  on- 
ly liable  in  respect  of  her  first  settlement,  such  a  doctrine  was 
never  before  contended.  If  she  be  liable  at  all,  she  is  liable  ge- 
nerally; and  that  not  only  for  necessaries,  but  for  all  contracts. 

I  think  the  other  two  cases  govern  this,  and  that  the  rule  for 
airesting  the  judgment  must  be  discharged ;  for  she  gained  a  ge- 
neral  capacity  to  contract  debts,  and  consequently  her  second 
husband  takes  them;  for  he  takes  her  cum  onere. 

ButLER,  J.  The  only  considerable  distinction  lo  be  found 
between  this  case  and  that  of  Ringstead  and  Lady  Lanesborougb 
is  the  non-residence  of  Lord  Lanesborougb:  but  that  is  entirely 
done  away  by  what  the  Court  said  in  Barwell  and  Brooh^  that  it 
made  no  sort  of  difference  whether  the  husband  was  in  England 
or  not,  for  he  was  not  liable;  which  was  the  great  principle  that 
influenced  the  decision,  and  not  his  local  situation.  Hence  then 
we  have  only  to  consider,  whether  it  b  possible  to  draw  the  line 
that  the  wife  shalt  only  be  liable  for  necessaries.  The  opinion  of 
the  two  judges  in  Hatchett  and  Baddeley  went  wide  of  it,  and  it 
has  never  been  much  pressed:  but  I  think  the  objection  has  no 
fcfrce,  for  if  she  has  a  power  of  contracting,  it  must  be  a  general 
one.  A  question  has  been  made  as  to  the  fund  that  is  liable ; 
and  it  has  been  asked,  what  if  she  ^dien  the  whole  i  The  argu- 
ment however  stops  short;  for  it  ought  to  have  shewn  that  the 
husband  would  again  become  liable  in  that  case :  but  there  is  no 
colour  to  say,  that,  if  the  wife  spends  the  whole  of  her  settle- 
ment, her  husband  shall  be  liable  even  for  necessaries.  As  to  the 
prudence  of  the  measure,  that  is  no  ground  on  which  the  Court 
can  found  their  decision. 

In  Lady  Lanesborougb*s  case,  the  only  question  was,  whether 
she  could  acquire  a  capacity  to  contract?  It  was  determined  that 
she  could;  and  therefore,  as  I  think  that  case  must  govern  the 
present^  I  and  of  opinion  that  the  plsuntiff  may  recover. 

Rule  for  anesting  the  judgment  discharged. 


Vaise 
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Vaise  against  Delaval.  ,^g^^ 


TTPON  a  motion  by  Law  for  a  rule  to  set  aside  a  ▼erdict,  ^fidtnt  of 
^  Dpon  an  affidavit  of  two  jurors,  ^ho  swore  that  the  jurj^  di!g^\ 
being  dhridcd  in  their  opinion,  tossed  up,  and  that  the  plaintiff's  ^^2^**^ 
^ds  won,  in  which  was  cited.  Hale  r.  CovCy  I  Sira.  642.     umed  ap» 

Per  Lord  Mansfield,  Ch.  J.  The  Court  cannot  {a)  receire  SSf  ^Smar 
such  an  affidarit  from  any  of  the  jurymen  themselves,  in  all  of  ^  «^<»» 
whom  such  conduct  is  a  very  high  misdemeanor  (b) :  but  in  every 
luch  case  the  Court  must  derive  their  knowledge  from  some  other  [wakt't  K. 
source:  such  as  from  some  person  having  seen  the  transaction  ^jJ*^  » 
through  a  wbdow,  or  by*  some  such  other  means.  3a6.] 

Rule  refused  {c). 

M  Tiir  Barwis^  438.  441. 4to  Editloo.  (i)  rUt  Cn.  JUh»  779. 

(0  a  Uv,  305.    I  Frwm,  4I5* 


BoE  ex  dem.  Stewart  against  Dentok. 

JiflNGATmawtA  for  a  rule  to  shew  cause  why  the  judgment  Ejectmm 
should  not  be  arrested  in  this  action*  ^  °*^^ 


lie  objection  was,  that  this  was  an  ejectment  laid  for  a  mes- 
n^  and  tenement,  which  he  held  to  be  a  description  too  gene.  ^^^^ 
ral  and  uncertain;  and  cited  i  Sid.  295.     I  Ld.  R^.  191. 
Coplestm  V.  Pipgr. 

BuLLER,  ].  said  he  remembered  a  case  where  a  maimge  or 
temment  (a)  had  been  held  sufficiently  certain. 


PerCurim, 


Rule  refused  (W.^*^*^ 

^  '    441*  coBt-l 


M  Fhb  Bsntu  410  Editkm,  173.   3  IP7/fc  S3.  k%Shr,  tpl.  oobC 


OXLET 
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'^^^'  OxLEY  against  Watts. 

^»i««      rpHIS  was  an  action  of  trespass  for  taking  a  horse^  tried 
wcrkhgtn    ''^   before  Lord  MansfitU,  at  the  last  Summer  Assizes,  at 

or^iiiil  The  defendant,  as  bailiflF  of  Lord  Dartmuth^  lord  of  the  ma- 

«in?tted  to  ^^^  ^f  ^*  justified  taking  the  said  horse  as  an  estray. 
beMfuL         Replication,  that  after  the  uking  mentioned  in  the  declara* 
tion,  the  defendant  worked  the  said  horse,  and  so  became  a  tres- 
passer «&  imtio. 

Snkuit  now  moved  to  set  aside  the  verdict  wluch.had  been  ob« 
tained  by  the  plaintiff,  on  the  gtouitd  that  this  should  lave  been 
m  action  on  the  tost  for  the  consequential  damage,  and  not  an  action 
i^tnspass^  because  the  original  taJung  was  admitted  to  be  lawfiil* 
But/rr  Curiam^  The  subsequent  usage  is  ah  aggravation  of  the 
trespass  in  taking  the  horse;  for  the  using  made  him  a  trespasser 
«i  imHQ  (a). 

Rule  refused  (3). 

(«)  ry.  TajUr  «.  C^Uy  poet.  3  toL  991. 

(i)i&a.aaz.   a  iri/«.  31  j.   iWUt.%o.  rih.^.7,   Cr^  Jm,  147.    SuSk 
If.  F.  81. 

V    -     •    -a     -^-B^         PiTZHEEBERt  OgoinSt   MaTHBR. 

AnypefMH  HpHIS  was  an  action  on  a  policy  of  insurance  for  no/. 

Ae^dit  under-written  by  the  defendant  on  the  aist  of  Septnnbeir 

of  the  in.  1781,  at  slx  guineas/^  rr/r/.  on  a  cargo  of  oats  pn  board  the  ship 

who  \%  any  J^^i  lost  Or  not  losi,  at  and  from  Hart  land  to  Portsmouth^  be- 

^*'*t!d'^  ginning  the  adventure  from  the  loading  thereof  on  board  the  said 

procuring  ship  at  Httrtkmd.  The  defendant  pleaded  the  general  issue,  and 

nn«*^  paid  the  premium  into  Q)urt.  The  jury  found  a  verdict  for  the 

bound  to  plaintiff  at  the  sittings  at  GmldhalL  before  BuUer^  J.  after  last 

he  knows  to  Trinity  Term,  subject  to  the  opinion  of  the  Court  on  the  follow* 

the  under-     Jug  case: 

wntfipf  be-        ^  -%    f 

;  fore  the  po-  «  That  on  the  ayth  of  JtJj  178a,  William  BunioA^  of  Pool, 
f2tJd:*tid  "*gcnt  for  the  plaintiff,  contracted  vnih  Jiicbard  Thomas  of 
where  my  u  Hortland^  z  com-factor,  for  the  purchase  of  500  quarters  of 
•enution  ^^  oats,  to  be  consigned  to  WiUiam  Fuller^  at  Portsmouth,  on  the 
hUfntd"*  ^*  phnntiff's  account,  and  directed  Thomas  to  send  him  (Bundock) 
or  nrgu-    ,  «  a  bill  of  loading  and  invoice,  and  also  a  like  bill  of  loading 

gence,  the 

policy  it  void«    Where  one  of  two  innocent  penons  muit  suflfer  by  the  fraud  or  nc^ence  cf  > 

ibii^  whiGhtYtr  of  tbc  two  fSvcbimcndiK  ought  to  bear  the  ISO,    [i4Elit>494rJ  , 
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1*  and  iBToice  to  the  plaintiff  at  CuMtrtPisbet'*,  Esq;  LimAti.     I7»g. 
«« Tint,  in  pursuance  theieof,  Thiiuu  sUpped  ^  oats  on  board  —      -— 
« the  slup  insured,  which  sailed  from  Hartlanitm  the  itfth  of     ^J"'* 
«  %wij<r  178a;  and  was  lost  the  same  day  off  the  pierof /for*-  ^^^ 
«« land.    That  on  the  i<5th  of  Siptmitr  1782,  TSw»m/  wrote  the  ^  , 

« two  following  letters  to  Wmam  Bumhch  and  Cuthkrt  Fuhmrr^^-y,  '^'^^  ^ 

«  To  Mr.  WiOkm  BunJ^k.  Z/^^,  ^  ^  (/iht 

«SIR»  Hartlani,  Sept.  l6,  178*.   £^J^    ,.-y,,, 

«  This  morning  I  loafled  the  J^ipt  with  175  quarters  of  oM  ^ 

« to  the  address  of  JFillim  Fulkr,  PtrtsnmUb^  and  the  sloop 
*<  sailed  immediately :  but  I  am  afraid  the  wind  is  coming  to  the 
«  Westward,  and  will  force  her  back.  I  have  engaged  Jibrt^jy 
«  which  hope  will  carry  the  rest ;  and  if  the  weather  does  not 
^  come  foul,  hope  to  dispatch  him  this  week.  I  ha?e  sent  a 
«<  bill  of  loading  and  a  letter  by  the  master  to  Mr.  Fuller  $  also 
<<  I  have  sent  a  bill  of  loading  and  advice  to  Mr.  FisbeTf  tbat.hi 
^  maj  insure  if  be  liies,  as  the  equinox  is  near»  ttV. 

«  R.  Vmm? 

«  To  CuiUert  Fuier^  Esq; 

«  SIR>  Haetlami^  8efii.  itf,  1782. 

«« By  an  order  from  Mr.  WWufm  BuudtAal  Peet^  I  shipped 
« this  daf  on  board  the  Jat^j  who.  inimediacely  saSed  for  JAvt/- 
<f  motoi,  a  casgo  of  oats  as  ondi^  ;  and  by  the  tame  oideri  a^ 
**wdl2sibcordasQ£ Thomas Fiizbe9ie9ii^tjBq\  Itook Aeliber- 
» ty  of  drawing  on  you.at  three  dayV  nghs»  in  £swoor  of  MeMrs. 
«  Sc€it  and  WWess  or  atdeXr  io6li  lar.  to  be  plaeed  todie  ao» 
<<  count  of  Z2i»0a/JPiteM0gf,;£s<^.  iwish  die  whole  safe  tar 
«  hand,  and  expect  another  vcsset  tobe  loaded dds  week^  wta^ 
<<  thtr  permitting;.    This  evening  appeaarstoroifi 

•  ^  I  jKmaiH)  CsSev 

>K  U.  Tiemas^ 

£.  s.  A 

«•  Shipped  175  quarters  of  sweet  dry  oafeiat  viu.2i.7  106  9  % 

((^  quarter  on  board  the  TiMfj^  of /'im/^    *     5 

« ttlls  of  ladings        -       -       «<     '  *       »^       «   :    f  10 

I     HI  I" 

^^  That  about  uxor  seven  o^dock  of  tfieerening  of  die  i6d» 

««fhoce; 


14  CASES  IV  MICHAELMAS  TERM, 

1785.    ^  shore ;  and  at  six  o'clock  in  the  morning  of  the  17 thy  be  bt£^u 

' —  «  the  ihipnvas  hst.    That  the  mode  of  sending  letters  from  Hearts 

^'■"t*"  "  ^^^  ^^  London  is  tis  follows :  the  letters  are  collected  by  a  pri- 

4y«Mi#     <(  rate  hand,  who  goes  with  them  from  Hartland  to  Biiifbrd 

'    ^*'^  *<  about  one  or  two  o'clock  on  the  day  the  post  sets  out  from 

^  Bidefirdf  and  which  leaves  Bideford  about  nine  o'clock  in  the 

<<  evening.  That  the  1 6th. of  Stptentber  was  not  a  post-day,  and 

^  the  above  letters  did  not  leave  Hartland  till  one  o'clock  in  the 

*'  afternoon  on  the  17th,  which  was  the  post -day  from  Bideford 

«'  to  London  /  and  the  letters  which  went  from  Bideford  by  the 

V  post  of  that  evening,  were  received  in  London  on  the  20th  of 

<<  SepUmher.    That  on  the  19th  the  plaintiff  wrote  the  following 

« letter  to  CiOUert  Fuher^  Esq; 

«  Stubb  Lodge^  near  Porismotab, 
«  Dear  Fiiber^  «  Sept.  19,  1782. 

^  My  correspondent,  Mr.  William  Bundock  of  Pod^  having  in- 
^  formed  me  he  has  sent  two  sloops  to  Hartland  in  Devonshire,  to 
<<  load  oats  on  my  account  and  risk,  I  beg  the  favour  of  you  to 
« insure  my  amount  of  the  cargoes  to  Portsmouth,  as  soon  as  the 
«  bills  are  sent  you.  T.  Fitzberbert/* 

f « TTiat  the  last^ncntioncd  letter,  together  with  the  aforesaid 
« letter,  frpm  R.  Thomas  to  Mr.  Fisher,  dated  the  16th  of  5i^<^- 
f(  &T,  were  both  received  by  ^£/ikr  in  Ip0ffdbii  on  the  2oth  of  &^ 
'  "  temier,  andhe  thereupon  directed  the  insurance  in  question  to 
«  be  efiected.  That,  on  the  21st  of  September,  the  defendant 
«  under-wxote  the  policy  stated  in  the  dcckration.  If  the  Court 
«  should  be  of  opinion  that  the  plaintiff  may  recover,  then  the 
««  verdict  to  stand  •,  if  not,  then  a  verdict  for  the  defendant." 

Bawr  iot  the  plaintiff  made  two  questions : 

1st,  Supposing  Thomas  to  be  the  agent  of  the  plaintiff,  whc- 
dier  his  negligence,  in  not  sending  an  account  of  the  loss  of  the 
ship,  shall  vacate  the  policy  ? 

The  whole  that  is  required  in  making  these  kind  of  contracts 
is,  that  they  be  made  bond  fide  between  the  insured  and  the  in- 
surer.  If  there  be  a  real  disclosure  as  between  them,  the  act  of 
a  third  person  is  not.  material  (a). 

2dly,Whethor  7^01110/ be  the  plaintiff's  agent?  All  the  orders 
which  Bundock  had  given  to  Thomas  were  to  send  such  a  quantity 
ofoats  on  board  a  ship,  and  to  send  a  bill  of  ladings  themoment 
he  bad  done  that,  bis  agency  ceased. 
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Cowper^  for  the  defendant,  contended  that 'Tibmox  was  the      1785. 
plaintiff^s  agent  720iRaxsaffinrcdalettertogotojF£fi&^,infonnuig 


lum  that  the  ship  sailed  several  hours  after  he  knew  she  was  lost;  ^^"^^^^^^ 

he  himself  knowing  an  insurance  might  be  made,  as  appears  by     •gmuut 

his  letter  dated  the  same  day  to  Bundock.   The  letter  having  been  .  ^^^"'^ 

written  before  the  loss  was  known  makes  no  difierence,  because 

it  did  not  go  before  Thomas  actually  knew  of  the  loss.    If 

there  had  been  no  reference  to  Tbomai*%  letter,  there  could 

have  been  no  insurance :  this  connects  him  with  the  principal. 

The  case  of  Stewart  v.  Dunlcp^  in  the  House  of  Lords  in  1785, 

on  an  appeal  from  the  Sessions  of  Scotland^  is  very  strong. 

That  was  where  a  clerk  of  the  assured,  knowing  of  the  loss  of 

the  ship,  sufiered  the  merchant  to  cause  a  policy  to  be  made, 

without  disclosing  what  he  knew  \  on  which  ground  the  policy 

was  vacated  {a)m 

Loid  MmsFiSLD,  Ch.  J.  This  policy  was  effected  by  misre- 
presentadon :  and  that  misrepresentation  arose  from  the  proper 
agent  of  the  plaintiff,  who  gave  the  intelligence.  Now  whether 
this  happened  by  fraud  or  negligence,  it  makes  no  difference ; 
for  in  dther  case  the  policy  is  void. 

It  was  by  misrepresentation ;  because  the  under-writer  was 
warranted,  on  the  information  of  the  agent,  to  take  for  granted^ 
that  on  the  7tk  Sept.  at  la  or.  i  o'clock,  the  ship  was  safe  i  for 
the  agent  gave  za  account  of  the  ship  being  loaded,  and  said 
nothing  of  what  had  happened  to  her.  Then  there  was  strong 
ground  to  believe  on  this  letter,  that  she  was  safe  when  the  post 
came  away. 

How  did  this  misrepresentation  happen?  The  agent  wrote  the 
letter.  And  supposing  he  was  not  an  agent,  he  gave  information 
to  FuieTf  as  well  as  to  the  plaintiff,  to  make  the  insurance.  He 
acted  honestly  when  he  wrote  the  letter ;  but  on  the  i6th  at 
night  he  heard  the  ship  was  on  shore,  and  the  next  morning  he 
knew  that  she  was  lost.  The  post  did  not  go  out  till  the  afternoon 
.  of  that  day;  therefore  he  had  full  opportunity  to  send  an  account 
of  theloss« 

If  Jlomas  were  not  guilty  of  fraui^  at  least  he  was  guilty  of 
great  negRgence  t  and  this  policy,  being  efiected  by  misreptesen- 
<a&m,  b  void. 

M^imf  Wbethertlnc  cue  nuglit  not  have  been  detenni^  }V. 

^  tim  the /n'Mi^  bflDMlf  loKWflCtikc  lots  Mbit  tlw 


■ikt 
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1785.        WiLlBs,  J.    Thmds  must  be  considered  as  the  agent  of  the 
plaintiff.    He  shews  by  his  first  letter  that  he  acted  by  the  or- 
ders of  Bundocif  as  well  as  of  the  plaintiff;  and  being  his  agent, 
tgaina     the  plainiiff  must  be  liable  for  any  misrepresentation  of  Thmas  / 
and  this  is  a  gross  misrepresentation. 

AsHHUBST,  J.  On  general  principles  of  policy,  the  act  of  the 
agent  ought  to  bind  the  principal  (a) :  because  it  must  be  taken 
fdr  granted,  that  the  principal  knows  whatever  the  agent  knows. 
And'therc  is  no  hardship  on  the  plaintiff:  for  if  the  fact  had  been 
known,  the  policy  could  not  have  been  efiected.  ^ 

ButLBR,  J.  In  order  to  shew  that  liomas  was  not  Che  agent 
for  the  plaintiff,  Mr.  Bower  assumed  one  fact  which  is  contrary 
to  the  case ;  for  he  said  the  insurance  was  not  made  in  conae- 
'  quence  of  lioma/s  letter :  but  the  fact  is  not  so.  According  to 
die  plaintiff's  letter,  the  insurance  was  not  to  be  made  HU  Tb^ 
ma/s  Utter  arrived :  and  the  plaintiff  expressly  refers  to  the  let- 
ter of  TbomaSf  <<  when  it  shall  arrive  ^  it  waa  therefore  the; 
foundation  of  the  insurance. 

Though  the  plaintiff  be  innocent,  yet  iJF  he  build  his  informa- 
tion on  that  of  his  agent,  and  his  agent  be  guilty  of  a  misrepre* 
•entation,  the  principal  must  suffer.  It  is  the  common  question 
every  day  at  GmUbaBf  when  one  of  two  innocent  persons  must 
suffer  by  the  fraud  or  negligence  of  a  third,  which  of  the  two 
gave  credit  ?  Here  it  appears  that  the  plaintiff  trusted  Thomas  i 
mtid  he  must  therefore  take  the  consequences. 

Judgment  for  the  defendant. 


(«)  Tidl  Aff  ▼.  itfM«»  poit  4  voL  39* 


.  '  MiNN$  against  Baxter. 

*rhe  ^       JiALDWlN  shewed  cause  against  a  rule,  which  had  been  * 
is  bound  to  obtained  by  Shepherd  last  Trinity  Term,  calling  on  the 

•wrchintbe  jgfemiant  to  shcw  causc^  why  the  judgment  of  mn  pros^ 
thcT  ibe  which  had  been  signed  in  this  cause,  should  not  be  set  aside  for 
SlJIIS^ir  i™g«^larity.  The  irregularity  consisted  in  this ;  the  plaintiff 
the  isiue-  had  a  four-day  rule  to  bring  in  the  issue-roll  which  expired 
besigot      ^^  I4tb  of  June  tut;  the  defendant  on  ^t  day  searched  in 

judginentof 

■••/ri#,mn  thbi^  i^mtj  ban  searcbtd  on  the  a^initiaa  of  the  rule  to  hriog  ia  the  roU. 

the 
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the  office^  and  the  roll  not  being  then  brought  in,  signed  jadg-    178^. 
ment  of  non  pros  the  next  daj  at  twelve*    This  practice  Baldwin 


contended  was  regular.  ^'iJlIr* 

Sbepberd^  contri.  As  in  fact  the  judgment  was  not  signed  till  BAZTit. 
after  the  roll  was  actually  brought  in  the  next  morning,  on  the 
I5d),  it  was  then  irregular  to  sign  judgment  tc;i/i&0itf  making  anaiher 
starcb.  He  contended  that  this  was  not  like  a  case  where  a  party 
puts  himself  in  contempt;  as  for  instance,  where  an  attachment 
is  mofed  against  him;  because  there  the  person  moring  for  such 
attachment  being  once  entitled*^o  it,  does  not  wave  his  right,  by 
omitting  to  take  advantage  of  it  on  the  very  day.  But  it  is  like 
the  case  of  a  jdea  where,  if  it  be  not  put  in  on  the  day  the  rule 
expires,  and  the  other  party  does  not  take  advantage  of  it  imme* 
diatdy,  he  may  deliver  his  plea  any  time  before  judgment  is  ac* 
tually  signed  against  him :  and 

Tie  Court  was  of  that  opinion.  And  tt  appearing  that  the 
plaintiff's  attorney  hid  told  the  defendant's  attorney  of  theirre--' 
gularity,  and  had  desired  the  matter  might  be  rectified,  without 
itsbdng  brought  before  the  Court,  but  that  he  had  refused,  the 
Court  made  the 

Rule  absolute  with  costs  (a). 

(«]  Vid.  Tlmftm  t.  JtyaUy  p«st.  4  vol.  195. 


Brooks  and  another  against  Samuel  and  Edward 

Lloyd. 
n  OWPER  had  moved  for  rule  to  shew  cause  why  the  writ  ^1^^^ 
iA  fieri  fadasy  issued  and  executed  in  this  cause,  should  not  be  meaning  of 
set  aside,  upon  the  ground  that  the  bond  upon  which  the  present  ^  q^^)* 
action  is  brought  might  have  been  proved  under  a  commission  of  ^  %^* 
bankrupt  which  had  issued  against  the  second  of  these  defend- 
ants, who  had  obtained  his  certificate. 

The  facts  were,  Samuel  Ltojd^  being  indebted  id  54A  for  goods 
sold  and  deKvered  by  the  plaintiff,  was  arrested  for  the  same  \  and 
in  order  to  procure  his  discharge,  prevailed  on  Edward  Lbjd  io 
become  surety  with  him  in  a  bond  given  to  the  plaintiff,  bearing 
date  the  27th  SepUmher  1784,  which  was  payable  by  instalments; 
and  before  the  first  defiiult,  the  defendant,  Edward  JJojd^  became 
a  bankrupt,  and  a  commission  issued,  uolder  which  the  defendant 
neglected  to  prove  hb  debt. 

Jftfi^^against  the  rule  contended,  that  the  certificate  in  this  case 
could  not  be  a  bar,  because  the  money  due  on  the  bond  not  being 

V0L.L  C    '  payable 
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1785.     payable  till  after  the  issuing  of  the  commission,  the  debt  could  not 
— —  be  proved  under  it,  unless  by  the  statute  7  Geo.  i .  r.  3 1 .  and  that 
^^?^^*    this  was  not  a  bond  urithin  that  statute.     The  credit  was  not  ori- 
LlIoyo.  .  ginally  given  on  the  bond;  it  had  been  given  before.    That  sta- 
tute was  made  for  the  encouragement  of  trade :  here  the  business, 
as  far  as  trade  was  concerned,  was  complete  long  before  the  bond 
was  given.    It  was  not  the  ^«rj;rr^/^^^90«Cr  who  became  bankrupt, 
which,  by  the  preamble  of  the  statute  (<i),  appears  to  have  been  the 
case  provided  for.   To  be  within  the  statute  alsothe  security  should 
be  given  at  the  time  of  tie  sale  of  the  goods,  that  it  may  appear  that 
they  were  sold  on  that  security ;  or,  at  least,  if  givcnafterwards, 
it  should  be  given  by  the  buyer  of  the  goods.  Here  it  was  neither 
given  at  the  time,  nor  by  the  buyer,  but  by  another  person  as  se- 
curity, and  therefore  not  within  the  sUtute.     And  he  cited  jiU 
sop  and  another  v.  Price,  DougL  155. 

Lord  Mansfield,  Ch.  J.  They  are  both  principals, and  both 
are  liable:  the  credit  was  ghren  to  the  defendant  Edward  Llojd 
as  well  as  to  Samuel  Lloyd.  And,  as  under  the  statute,  the  plain- 
tiffs could  have  proved  the  bond  under  the  commission,  and  they 
neglected  to  do  it. 

The  rule  must  be  made  absolute. 

(a)  Vide  Svaitu  v.  Dt  Msitdt,  %  Sira.  Ilii. 


The  owner  fipHIS  was  in  the  nature  of  an  action  against  a  common  carrier, 
not  liable  and  it  was  brought  to  recover  the  value  of  a  large  quantity  of 

^i'lnhe  ^iollars,  shipped  by  the  plaintiff,  on  board  the  ship  E&e,  bound 
■hip  end  from  London  for  Hamburgh,  in  the  month  of  October  1 784,  which, 
der  7  Gm.  a.  during  the  night,  were  taken  by  force  from  on  board  the  ship  by 
ci  '"^^*°  ^*  *  number  of  fresh-water  pirates,  as  she  lay  at  anchor  in  the  Thames. 
reUtry,  in  At  the  trial  at  Guildhall,  at  the  sittings  after  Trinity  Term  last, 
of  die  ma-  ^^^^  Lord  Mansfield,  the  defendant's  counsel  rested  his  defence 
rinen  ia       upon  thc  first  part  of  the  first  section  of  the  7  Geo.  2.  c.  i  c.  which 

concerned,  ,       *  ,      .  t    ,i  m 

by  giving      cnacts,  <<  that  no  person  or  persons,  who  is,  are,  or  shall  be,  owner 

and^after^*'  "  °^  owncrs  of  any  ship  or  vessel,  shall  be  subject  or  liable  to  an- 

wards  shar-   <<  swcr  for^  or  make  good  to  any  one  or  more  person  or  persons, 

spoil.  ^         ''  ^°y  lossordamagebyreasonofany^iRifzz/fx»f»/,/^rr«ri/f^,0ri»ai. 

<<  ingatuay  with,  by  the  master  or  marinersjor  any  of  them,  of  any 

«<  gold,  silver,  diamonds,  jewels^  precious  stones,  or  othergoodsor 

«  merchandise,  which  from  aud  after  the  a4th  June  1734^  shall , 

''be 
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tLL. 


^  be  shipped,  taken  in,  or  put  oq  board  any  ship  or  vesselt  beyond  1 785. 
**  the  value  of  the  ship  and  freight.''  And  eridence  was  ofiered  — — 
to  prove,  that  one  of  the  mariners  was  accessary  in  the  robbery  by  ]^^" 
giving  intelligence.  But  Lord  Mamfield  was  then  of  opinion^  Mitca'v 
that  the  word  embezadement  was  not  br<nd  enough  to  cover  this 
transaction,  and  therefore  he  directed  the  jury  to  find  for  the 
plaintiff  to  the  whole  amount  of  the  dollars. 

The  motion  foranewtrial,by  il/MPg^0y,wasfonndedon  the  latter 
part  of  the  same  section  in  the  act,  the  words  of  which  are  more  • 
general,  smd  comprehend,  <<  any  act,  matter,  or  thing,  damagOf 
*<  or  forfeiture,  done,  occasioned,  ot  incurred,  from  and  after  the. 
^<  said  24th  June  1 734,  by  the  said  master  or  mariners,  or  any  of 
"  them,  withoutthe^?ityorknowledgeofsuchowncror owners, 
*<  further  than  the  value  of  the  ship  or  vessel,  with  all  her  appur- 
*<  tenances,  and  the  full  amount  of  the  freight  due,  or  to  grow 
**  due,  for  anci during  the  voyage,  isfc»* 

Bearcreft^  Lu^  and  Baldwin^  for  the  plaintiff,  took. nodce  that 
this  motion  was  founded  on  an  affidavit  that  one  of  the  mariners 
had  informed  one  of  the  robbers,  that  if  he  would  give  him  a. 
share,  he  would  inform  him  of  the  day  on  which  the  money  was 
to  be  sent  on  board,  and  where  it  was  placed,  and  that  the  same 
mariner  afterwards  shared  the  spoil.    There  is  no  doubt  but  that 
the  owners  of  a  ship  are  liable  for  the  full  amount  of  every  loss  by  • 
robbery ;  and  the  only  question  here  is  upon  the  7  Geo.  2.  wfaich« 
says,  that  the  owners  sliall  not  be  liable  for  more  than  the  value  of 
the  ship  and  freight,  in  any  case  of  embezzlement  by  the  master 
or  mariners ;  but  in  order  to  exculpate  the  owner,  it  should  ap» 
pear  that  one  of  the  mariners  was  actually  concerned  in  the  rob- 
bery.   Now,  does  this  motion  state  a  case  in  which  he  could  be 
prosecuted  as  a  party  ?  For  it  does  not  follow  that  because  one  tells 
another  where  a  treasure  is  to  be  found,  that  a  felony  must  be 
committed:  and  if  he  is  to  be  taken  as  one  of  the  actors  in  point 
of  law,  the  consequence  must  be,  he  is  guilty  of  felony ;  and  then 
you  must  shew  that  he  is  guilty  of  felony  on  the  aflUavits.    Here 
he  does  not  appear  to  be  a  principal  in  the  robbery  \  he  is  only  an 
Kcessary  after  the  fact,  by  receiving  part  of  the  goods  stolen-   As 
to  the  word  «  occasioned,"  it  relates  only  to  forfeiture.    The 
^oidt  of  the  act  exckide  all  idea  of  force:  but  this  is  expressly 
admitted  to  have  been  done  by  &rce.    And  it  b  laid  down  by 
FcTterj  that  a  person  who  is  duiged  with  privately  stealing  must 
^  acquittedi  if  there  be  any  evidence  of  force  being  used. 

C2.  Mingajit 


SLL. 
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1 78$*        J^ffg^Jf  in  support  of  the  rule,  relied  on  the  latter  part  of  the 
•  section  aboTe-mentioned. 

*JL>rf*        ^^^  Mansfield,  Ch.  J.   The  act  of  parliament  is  certainlf 
iiTcu-    large  enough  to  take  in  this  matter.    I  decided  it  before  on  the 
first  part  of  the  section :  the  latter  part  was  not  relied  on,  or 
eren  mentioned  at  the  trial. 

Willes,  and  Ashhursti  Justices,  concurred.  • 
Buller^  }•  This  act  is  as  strong  as  possible,  and  was  meant  to 
protect  the  owner  against  all  treachery  in  the  master  vr  maritiers,  as 
appears  from  the  clause  in  question  as  well  as  the  preamble  of  the 
act.  It  meant  to  relieve  the  owners  of  ships  from  hardships,  and 
to  encourage  them ;  at  the  same  time  saying,  that  so  br  as  you 
have  trusted  the  master  and  mariners  yourself,  so  far  you  shall  be 
answerable  i  which  is  to  the  value  of  the  ship  and  freight. 

This  man  is  an  accessary  both  before  and  after  the  fact.  If  the 
argument  for  the  plaintiff*  holds,  it  would  confine  it  to  the  act  of 
the  mariner  only :  but  suppose  a  mariner  combined  with  three 
or  four  other  persons,  there  could  be  no  doubt  but  that  that 
would  come  within  the  piovbion  of  the  statute. 

Rule  made  absolute. 

N.  B.  The  nde  was  made  absolute  on  payment  of  costs,  be- 
cause this  motion  was  made  on  a  new  ground,  not  opened  be- 
fore on  the  trial. 


Stokes  and  another.  Overseers  of  St.  Vedast's, 
otherwise  Foster,  against  Lewis  and  another, 
Overseers  of  St  Michael  le  Quern. 

Atnirapnt    HPHIS  was  an  action  for  money  paid,  laid  out,  and  expended^ 
^d?  Wd  ^y  **  plaintiffs  to  the  use  ctf  the  defendants. 

*"*'  *di  ^^^  question  arose  upon  the  payment  of  a  sexton's  salary.  At 
wll  not  fie  the  trial,  which  came  on  before  Lord  MansfieU  at  the  last  sittings 
mt^ey^to  ^'^  ^^«^>  >^  appeared,  that  by  the  act  22  isf  23  Car.  2.  e.  11. 
beenptid  which  was  an  additional  act  for  rebuilding  the  city.of  £a^» 
^^Vf»^  after  the  great  fire,  and  uniting  parishes,  &c.  amongst  others 
Mmt  of  the  the  paridies  of  St.  Ftdasfs  and  St.  Michael  le  Quern  were  united  % 
whoK  me  it  and  that  since  that  time,  one  set  of  ofiBcers  had  senred  for  the  two 
tDoTavT^  parishes,  the  election  of  whom  had  always  been  made  at  a  joint 
ben  ptid.  vestry.  That  only  nine  Tacancies  in  the  office  of  sexton  had 
happened  since,  aU  of  which  had  been  filled  up  agreeably  to  this 

customu 
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CQStom.   Tliat  in  the  year  1 759^  die  sexton's  salary  wis  fixed  at     *i  785^. 
20I,  f^dnuumf  which  was  agreed  to  be  paid  equally  by  both  pa-  ■ 
rnhca.    That  the  overseers  of  a,  r^Jfli^s  had  paid  the  sexton,    *^" 
who  was  last  chosen,  the  whole  sum ;    to  recover  a  moiety  of    i-«wt«. 
which  this  action  was  brought. 

Hie  defence  set  up  was,  that  the  last  election  of  a  sexton  was 
not  a/BMtf  one ;  and  that  the  parish  of  St,  MichMel  claimed  a  right 
of  choosing  a  separate  sexton  for  themselves,  of  which  they  had 
gi?ea  notice  to  the  other  parish. 

Lord  Mansfieli  at  the  trial,  being  of  opinton  that  this  action 
ad  not  He,  nonsuited  the  plaintiffs. 

Erskine,  Mingajy  and  Law^  shewed  cause  against  a  motion 
which  Sir  f homos  Davenport  had  made  for  a  new  trial. 

One  of  the  first  principles  of  law  is,,  that  an  assumpsit  cannot 
be  raised  by  paying  the  debt  of  another  against  his  wiU.  The  pre- 
sent plaintiffs  have  here  paid  this  money  in  their  own  wrongs  after 
Boiice  from  the  other  parish  that  they  meant  to  dispute  the  right, 
and  to  elect  a  sexton  of  their  own.  If  any  party  was  aggrieved 
here  it  was  the  sexton,  and  he  might  have  brought  his  action 
;^ainst  the  parish  who  refused  to  pay  their  quota. 

Sir  Thomas  Davenport^  Bearerofij  and  Chambre^  in  support  o£ 
the  rule,  said,  that  they  had  offered  to  give  evidence  that  a  joint 
tcstry  did  meet  on  the  1 7th  February  1 784,  when  the  sexton  was 
chosen,  after  the  notice  on  the  i  ith  that  the  other  parish  would 
not  meet.  Therefore,  although  there  was  notice  that  they  would 
meet,  yetif  they  did  actually  meet,  the  Court  would  not  consider 
now  whether  the  meeting  was  perfectly  formal  and  regular;  that 
vas  a  proper  ctzcumstance  for  the  jury  to  decide.  If  there  is  a 
joint  obligation  to  pay  a  debt,  one  party  may  pay  the  whole,  and 
bring  an  action  for  the  moiety,  even  with  the  dissect  of  the  other 
puty.  Whether  this  was  a  joint  obligation  should  also  have 
been  left  to  the  jury. 

Lord  Mahsfibjud,  Ch.  J.  All  the  argument  is  beside  the  ques- 
tiotu  The  merits  of  this  election  are  not  material  here,  and  the 
validity  of  the  meeting  on  the  1 7ih  is  not  to  the  purpose.  The 
£Kts  that  gave  rise  to  the  question  are  not  disputed :  the  dispute 
«ises  concerning  the  election  of  a  sexton,  and  the  way  of  trying 
^tiiby  lefttstng  to  pay  the  sexton  elected  ;  the  whole  is  noto- 
tioosly  in  fitigation.  Under  these  circumstances,  therefore,  one 
pvish  pttd  the  quota  of  the  other  in  spite  of  their  teeth :  then 
can  it  he  nidy  that  this  action  for  money  paid»  laid  out  and  es-'- 

pendfid^ 
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1 785.    pendedj  w'lll  lie  ?  Certainlf  not.    This  action  mast  be  grounded 
m  ■  either  on  ad  express  or  implied  consent :  here  is  neither.   Another 

^®?^*    strong  objection  to  this  action  is,  that  it  is  trying  Ac  right  of  the 
l«ewi8.     sexton  without  his  bebg  a  party  to  it. 

WilUsy  and  Ashhursty  Justices,  concurred. 
BuLLER,  J.    If  this  were  held  to  be  a  joint  obligation,  it 
would  be  saying  that  the  sexton  might  bring  his  action  against 
one  of  the  parishes  for  the  whole  sum ;  which  is  not  the  case. 

Rule  discharged  (a.) 
(tf)  Vide  H.  BU  Rtf.  C.  B.  91,  a,  3»  4- 


If  a  ship  be 
driven  out 
of  her  load^ 


Delany  and  another  against  Stoddaet. 

TTPON  a  motion  for  a  new  trial  by  Bearerofij 
^     BuLLBK,  J.  reported  the  following  facts  as  they  appeared 
ps  port       QpoQ  (he  If i;j  before  him  at  Guildhall. 

into  soo*  * 

thcf  port,  This  was  an  action  upon  the  case  to  recover  a  loss  upon  the 
ther^^e  ^P  Friendships  which  the  plaintiff,  who  was  a  merchant  in  the 
^  *«  West  InSesy  had  ordered  the  defendant,  who  was  his  corres- 
to  get  to  her  poudcnt  in  England^  to  get  insured  ^  at  and  from  8u  Kitts  to 
tkHJtSL*^""  X5«iw,"  and  which  the  defendant  had  neglected  to  do. 
the  is  not  The  following  extracts  from  letters  were  read  in  evidence : 
m?ra  t?  From  the  plaintiff  to  the  defendant,  dated  St.  Kitts,  30th  April 
Ae  jort  1711,  saying  <«  he  should  purchase  a  ship,  and  offering  the  dc- 
whence  she  <'  feudant  a  share/' 

Neltto  tr  ^'^"^  *^  plaintiff  to  the  defendant,  dated  St.  Kitts,  4th  May 
it  a  devi*-  1 78 1,  Saying,  <'  he  had  purchased  the  ship,  but  had  only  a  share 
complete      *^  ui  it  himself ;  the  residue  being  divided  into  three  or  four  more 


«\hc*"*  **  Bhares,  one  of  which  he  had  reserved  for  the  defendant,  in 
into  which  **  casc  he  would  wish  to  be  concerned ;  and  directing  an  in- 
drira.  *■  •tt'^^^ce  upon  the  ship  «  at  and  from  St.  Etts  to  Lmdoni  war- 
la  the  prin-  «c  ranted  to  s^il  with  convoy." 

hl^e*!^  From  the  plaintiff  to  the  defendant,  14th  June  1781,  &.  Kitts, 
there  wu  t  a  The  ship  is  loadcn  and  will  sail  on  or  before  the  first  of  Au- 

CllJtOIll  to  -  *  _ 

warrant  ^  gust ;  you  wiU  thcteforc  have  the  insurance  prqpared.  She 
t^Leusio.  "  w  caUcd  the  Friendship:' 

XX  do.  347.]  Fiom  the  defendant  to  die  plaintiff,  London,  28th  June  1781. 
'<  U  you  purchase  the  ship  you  mention,  I  have  no  ejection  to 
^  have  a  fourdi,  or  a  share  equal  to  yours." 

From  the  plaintiff  to  the  defendant,  St.  Kttfs^  3d  July  1781. 
« I  now  inform  you  that  the  ship  left  port  to  take  in  ho-cairgo^ 
<<  She  kf  go  an  anchor  at  Sandy  Point  $  but  as  th^  wind  blew  fresh, 

fi$he 


Stod* 
hakt. 
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^  she  drore  out  and  could  not  come  in  again:  she  was  obliged     1785* 

«  to  go  to  St.  Eustatia  /  I  hope  you  have  not  neglected  to  make   r 

•<  the  insurance  for  fear  of  accidents."  agmmtt 

From  the  defendant  to  the  plaintiff,  London^  19th  July  1781. 
**  The  insurance  you  ordered  shall  be  done }  but  though  you 
"  mentioned  the  ship  being  ready  for  sailing,  you  do  not  men- 
« tion  her  name,  nor  whether  I  am  a  part-owner  }  so  that  I  am 
«*  ennrely  in  the  dark." 

From  the  plaintiff  to  the  defendant,  St.  IGtts,  25th  July 
1781  (received  in  London  on  the  14th  September  1781). 

"  As  the  ship  Friendship  did  all  in  her  power  to  get  up  from 
<<  &t.  Ewtatia  but  could  not,  therefore  I  thought  proper  to  sell  her, 
<<  which  I  did  to  Mr.  Ross  of  5/.  Eustatia.  I  hope  the  insurers 
«<  will  not  insist  on  the  premium  ;  .therefore  hope  you  will  with- 
*<  draw  the  insurance,  as  I  suppose  the  insurers  will  not  be  liable." 
From  the  plaintiff  to  the  defendant,  St.  Kitts^  26th  julj  1 781 
(received  in  London  on  the  nth  September  1781).  <<  Mr.  Ross 
<<  has  purchased  the  ship  Friendships  which  you  are  directed  to 
<<  insure  from  St.  Eustatia  to  London  $  but  if  the  former  insurers 
*<  will. not  give  up  the  premium^  you  may  assign  my  interest  in 
*«  that  insurance  over  to  Mr.  Ross!* 

About  the  beginning  of  Septemher^  before  the  arrival  of  the 
two  last  letters,  the  defendant  had  gone  into  the  country,  and 
had  kft  word  with  his  clerk  to  open  all  letters.  These  letters 
were  sent  after  him  into  the  country,  and  the  defendant  did 
not  receive  them  in  fact  till  the  24th  September. 
From  the  defendant  to  the  plaintiff,  London,  Ai^gust  ist,  1 78 1 . 
«  I  shall  make  the  insurance  ;  I  have  already  wrote  you,  that 
^*  I  shall  cheerfully  take  part  in  the  ship  Friendship" 

Entry  in  the  defendant's  book,  2d  August  1781. 

«  Owners  of  ship  Friendship  debtors  for  insurance  on 
<<  ship  and  freight,  from  St,  IRtts  to  London^  war- 
(<  ranted  to  depart  with  convoy  on  or  before  the  first 
«  Augusty  2t  izper  cent.** 

WUk  the  defendant  was  in  the  country,  Rasis  agent  enquired 
it  the  defendant's  to  know  whether  the  insurance  had  been  ef- 
fected, and  was  told  by  die.  clerk,  dut  he  believed  it  was.    The 
pr^tmum^tns  then  as  highas  40  guineas  on  ships  in  the  sane  fleet, ' 
»d  Ae  defendant,  immediately  upoa  oomiog  to  towQ,  cancelled 

the 
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178;.     the  insurance  in  his  books ;  but  the  news  of  the  loss  had  arnTcd 

at  Lloyd's  several  hours  before  that  time. 
againd  It  also  appeared  that  the  ship  Friendship  had  sailed  the  first  of 
August  from  St.  Eustatia  with  the  convoy,  and  that  she  had  after- 
wards foundered  at  sea.  That  St.  Eustatia  is  in  the  direct  road 
to  Landan  from  5/.  Kitts^  and  the  convoy  from  St.  Kitts  always 
looked  into  St.  Eustatia^  to  take  up  any  ships  that  might  be 
there.  That  if  the  Friendship  had  sailed  from  St.  Kitts,  she 
must  have  g()ne  by  St.  Eustatia,  but  would  not  have  stopped 
there.  That  when  she  was  driven  to  St.  Eustatia,  after  making 
several  efforts  to  get  back  to  St.  Kitts  to  finish  her  loading,  and 
finding  she  could  not  succeed,  she  then  took  in  the  rest  of  her 
load  at  St.  Eustatia, 

Mr.  J.  BuLLSR  then  took  notice  that  four  points  had  been 
made  at  the  trial. 

J//,  That  supposing  the  plaintiff  had  a  right  to  recover  anything, 
it  could  not  be  the  whole,  as  the  defendant  had  taken  a  fourth  part ; 
but  the  answer  he  had  given  it  at  G»iiU&i// was,  that  the  argument 
did  not  hold  with  regard  to  Ross,  who  had  purchased  the  whole. 

2diy,  Whether  the  defendant  had  actually  accepted  the  in- 
surance ?  He  had  no  doubt  upon  that  point  also. 

2dty,  Whether  on  accouat  of  the  letter  of  the  25th  July^  178 1, 
the  defendant  had  not  a  right  to  retract  the  insurance  i  He  was 
of  opinion,  that  whether  the  defendant  had  a  right  or  not,  be 
did  not  doit  in  fact,  till  it  was  too  late. 

4tUy,  Which  was  the  great  point  of  doubt  whether  there  had 
been  a  deviation. 

The  jury  found  a  verdict  for  the  plaintiffs,  1500/.  damages* 

After  argument  by  counsel. 

Lord  Mansfield,  Ch.  J.  The  only  question  is,  whether  this 
is  the  same  voyage  as  that  intended  to  be  insured.  As  to  the 
Other  points,  the  defendant  acted  wrong  in  not  obeying  the 
orders  of  his  correspondent.  He  acted  under  a  mask^  he  ought 
to  have  made  the  policy,  and  he  told  his  correspondent  that  he 
had  insured,  whereas  it  was  only  an  insurance  of  his  own,  by 
an  entry  in  his  books :  and  as  to  his  concealing  it,  there  is  no 
colour  for  maintaining  it.  With  regard  to  the  question  abpat  a 
fourth  of  the  ship,  it  is  very  doubtful  whether  the  defendant 
accepted  it :  no  money  was  paid  by  him,  and  if  he  had  a  right 
to  a  fourth,  this  verdict  would  not  preclude  him  i  but  h  ap« 
pearpd  that  be  entered  the  ,prmiidm  for  the  whole  in  bis  books* 

The 
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The  great  question  isj  whether  there  was  a  deviation  ?  and    1785. 
that  depends  on  the  evidence.  «— 

If  a  storm  drive  a  ship  out  of  her  vojrage  into  any  port»  and     ^«^ 
being  there,  she  does  the  best  she  can  to  get  to  her  port  of  des-     ^[^^' 
tlnadon,  she  is  not  obliged  to  return  back  to  the  point  from  [xB.&P. 
wlience  she  was  driven  :  but  here  the  witnesses  say,  she  tried      *^^ 
to  get  back  to  St.  KittSy  and  could  not  >  and  it  is  a  much  easier 
naTigation  to  go  directly  from  St.  Eustatia  to  London,  than  to  go 
back  to  St.  JStti  first.    And  as  to  the  taking  in  the  cargo  at 
St.  Emtatia^  I  do  not  find  that  the  ship  lost  any  time  by  it. 
Every  diing  should  be  imputed  to  the  storm  which  was  in  reality 
done  and  occasioned  by  it.    This  is  the  only  point  on  which  I 
had  any  doubt ;  and  it  required  some  consideration.    It  was  a 
question  which  was  proper  to  be  left  to  a  jury,  whether  this  was 
the  same  voyage  or  not  j  and  they  have  determined  it. 

WiLLES,  J.  My  only  doubt  is,  whether  this  was  the  same  voy- 
8ge  insarcd.  So  far  as  the  ship  was  driven  by  stress  of  weather, 
so  far  there  is  an  exception .  When  she  was  driven  to  St.  Eustatia^ 
she  attempted  to  get  back  to  St.  JCittJ  ;  but  I  do  not  find  that  she 
made  any  attempt  to  gcf  to  London  at  that  time.  When  she  was 
at  St.  Euitatia^  the  owner  of  the  ship  sold  her  to  Rosi,  who  loaded 
her  afresh  with  tobacco  instead  of  §ugar,  which  was  to  have  been 
her  original  cargo ;  so  that  there  was  a  new  cargo,  a  new  owner, 
and  a  new  voyage.  In  these  cases  we  lean  very  much  to  deviation. 
In  a  case  (a)  lately  determined  in  this  Court  it  was  held,  that 
going  to  Beaumaris,  though  only  a  few  leagues  out  of  the  way, 
was  a  deviation.  It  strikes  me  as  a  case  of  some  difficulty:  per- 
haps the  jury  had  not  enough  evidence  laid  before  them  to  de- 
termine upon;  for  there  is  nothing  ssud  on  the  part  of  the  de- 
fendant as  to  the  usual  course  of  the  voyage.  The  risk  was 
certainly  increased  by  the  ships  continuing  at  5/.  Eustatia  so  long; 
for  the  insurance,  if  good  at  all,  was  good  all  the  time  she  lay  by 
at  St.  Eustatia,  and  she  might  have  continued  there  much  longer. 
In  my  opinion,  it  is  very  well  worth  the  re-consideration  of  a  jury.  « 

AsHHURST,  J.  This  ought  to  be  considered  as  the  same  voyage 
instixed.  Wherever  a  ship  is  driven  by  stress  of  weather  out  of 
her  own  port  into  another,  that  shall  not  be  considered  as  a  devia- 
tion. Here  the  ship  was  forced  by  stress  of  weather  to  go  to' St. 
Eustatia,  and  being  there,  she  endeavoured  several  times  to  get 
Inck  to  &.  Kitts,  but  without  elect.  In  fact  it  was  better  for  the 
pardes  that  the  cargo  should  be  completed  at  St.  EustatUu    Her 

(«)iSMir#iiMl^chcia,«n|neet4r^«r4«r  V. /i^/b 

con- 
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continuing  at  5/.  Eustatia  rather  diminished  the  risk  than  other* 
t^ise;  because,  if  she  had  gone  back  to  St.  Kitti,  it  would  have 
taken  up  a  longer  time.  If  then  every  thing  was  done  that  could 
be  done  under  such  circumstances  for  the  benefit  of  the  adven* 
ture,  this  shall  not  vacate  the  policy. 

As  to  the  other  point  concerning  the  interest  of  the  parties,  this 
is  not  the  plaintiff's  action,  it  is  the  action  of  Ruu  A  policy  cer- 
tamly  must  be  transferred :  for  though  a  chose  in  action  cannot  in  h^ 
be  assigned,  yet  in  equity  it  may ;  therefore  we  will  permit  the  ac. 
tion  to  be  brought  by  trustees.  There  was  an  agreement  between 
the  plaintiff  and  i{0// that  the  policy  should  be  transferred,  because 
Ross's  agent  enquired  whether  the  insurance  had  been  efiected ;  and 
I  think  the  plaintiff  had  interest  enough  to  found  the  action  upon(a). 

BuLLER,  J.  It  has  been  much  relied  on  in  this  case,  that  there 
was  a  change  of  property;  but  that,  in  my  opinion,  makes  no 
difiierence.  Then  laying  that  out  of  the  question,  and  supposing 
the  ship  as  not  being  sold  to  Ross^  1  will  first  consider  whether 
this  is  a  difierent  voyage.  But  that  cannot  be,  as  it  would  be  con- 
trary to  the  evidence.  Neither  is  it  true  that  the  vessel  afterwards 
pursued  the  same  voyage  by  accident;  for  that  part  of  the  cargo 
which  she  took  in  at  Si.  Kitts  continued  on  board  her  the  whole 
time,  and  the  original  intention  of  the  ship's  coming  to  London 
was  likewise  continued:  the  parties  never  thought  of  a  different 
voyage.  But  it  is  said,  that  she  took  in  another  cargo  at  6V.  Eu- 
statia. What  says  the  evidence  ?  Where  a  captain  has  not  taken 
in  a  full  cargo  at  5/.  Kitts^  it  is  usual  to  take  in  the  rest  at  St.  Eu- 
statia s  such  was  proved  to  be  the  custom  of  the  voyage  \  and  it 
« was  proved  that  on  a  voluntary  act  of  the  captain's  going  to  St. 
Eustatia,  the  policy  would  have  protected  the  ship  during  her  stay 
there ;  djirtiori  will  it,  where  the  ship  was  driven  there  by  stress  of 
weather.  As  to  the  defendant's  not  being  prepared  at  the  trial  to 
answer  the  usage,  he  ought  to  have  come  prepared  for  that  which 
was  the  gist  of  his  defence.  Then  was  the  risk  altered  ?  had  it 
been  so,  it  was  in  the  defendant's  power  to  have  proved  it:  but 
there  was  no  proof  that  it  Was  altered.  Part  of  the  same  cargo 
continued;  nor  does  it  appear  that  they  meant  to  alter  the  cargo: 
for  she  endeavoured  to  get  back  to  St.  Kitts  to  take  in  the  rest^ 
but  was  prevented  by  storms.  I  think  Ae  risk  would  in  reality 
have  been  much  greater,  if  she  had  gone  bkck ;  for  she  mnst 
have  come  by  the  way  of  St.  Eustatia  again  in  her  passage  home. 
The  part  of  the  cargo  which  was  taken  in  at  the  time  the  ship  waa 
driven  from  St.  Kku  had  been  abrea^^  paid  £iir  ^y  the  defend- 
•      •  W  /»#rf.  747.  ^^' 
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ant:  cren  tliis  i?cx>ttld  not  hate  been  paid  for  by  the  defendant,  if 
he  had  conceived  that  the  voyage  bad  been  at  an  end.  Another 
drcumatance  is  rery  strong;  idl  the  other  policies  on  the  same 
voyage  have  been  paid.  With  regard  to  the  fourth  share,  there 
IS  no  question  on  it,  for  the  policy  is  to  be  considered  as  for  the 
benefit  of  Rasss  and  he  recovers  nothing  more  than  he  has  lost. 
Even  if  it  had  not  been  assigned,  it  would  have  been  the  same 
thing :  for  supposing  the  defendant  to  have  taken  the  fourth  part, 
still  he  was  indebted  to  the  plaintiflFfor  it ;  and  if  the  plaintiff  re- 
cover only  three-fourths  in  this  acdon,  he  may  recover  the  re- 
maining part  in  an  action  for  goods  sold  and  delivered:  but  it 
appears  to  be  very  doubtful  on  the  letter,  whether  he  had  ac- 
cepted the  fourth  part  or  not.  As  to  die  policy  being  subse- 
quently cancelled,  it  does  not  appear ;  for  there  must  be  some  act 
done  before  the  loss  is  known  to  signify  such  cancelling;  and  if 
00  act  be  done,  things  must  be  taken  to  remain  as  they  were. 
On  all  pointe  I  think  the  verdict  is  right. 

Rule  discharged. 
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Forward  against  Fittard. 

T^HIS  was  an  action  on  the  case  against  the  defendant  as  a  a  cmier 

***  common  carrier,  for  not  safely  carrying  and  delivering  the  J^^w  fcj^ 

phmtiff's  goods.     This  action  was  tried  at  the  last  Summer  hire  to  car- 

Assizes  at  Dorcbuterj  before  Mr.  Baron  Pirrjn^  when  the  jury  ^^^W  " 

found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  ^'^ 

Court  on  the  following  case:  eventi, 

"  That  the  defendant  was  a  common  carrier  from  London  to  *^^l^^^4g, 

•'  Sbaftsbury.  That  on  Thursday  the  14th  of  October  1 784,  the  plain-  tr^y^dky  tbt 

"  fiff  delivered  to  him  on  Weybill  1 2  pockets  of  hops  to  be  carried  JiS'jL/*/'^ 

"  by  him  to  ytndover,  and  to  be  bv  him  forwarded  to  Shaftibury  by  -""^f-  ^ 

m  pubhc  road  waggon,  which  travels  from  London  through  Jn-  the  jury  or- 

•*  dover  to  Shafbbury.  That,  by  the  course  of  travelling,  such  wag.  ^^^ 

*'  gon  was  not  to  leave  jlndovertSi  the  &i/fini0j^  evening  foUowmg.  were  dec- 

^  That  in  the  night  of  the  following  day  after  the  delivery  of  the  ^^Mmt  «iy 

"  hops,  a  fire  broke  out  in  a  booth  at  the  distance  of  100  yards  »«»>l.~i^- 

nom  the  booth  in  which  the  defendant  had  deposited  the  hops,  Hjmiamf, 

"  wlttch  burnt  for  some  time  with  unextinguishable  violence^  and  ^  STiJI." 

*«  during  Aat  time  communicated  itself  to  the  said  booth  in  which  «*«  ^  •» 

'*  the  defendant  had  deposited  the  hops,  and  entirely  consumed  [Abbott  on 

"^^SiimtintlManfiiamJ  negligence  in  tbo  defend    That  the  fire  ^W-*"*^ 

**  wat  not  occariened  by  Hghtnlng.** 

N.Bond 
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178J.        N.  Bond  for  the  plaintiflF.  The  question  is,  whether  a  carrier 
—  is  liable  for  the  loss  of  goods  occasioned  by  fire,  without  any  neg- 


^^aZ^T  ^8^^^  *"  ^^"  or  his  servants.    The  general  proposition  is,  that 

PiTTARD.  a  carrier  is  liable  in  all  cases,  except  the  loss  be  occasioned  by  the 

fu^vji.    ^c  -act  of  God,  or  the  King's  enemies  [a).    And  this  doctrine  has 

'  -^  ^  ^  ^  /  ^     lately  been  recognized  by  this  Court,  in  the  case  of  the  Company 

,    '      ,  of  the  Trent  Navigation  v.  Wood{b).    The  only  doubt  is  on  the 

^i  -  ^/'  ^^^  '^""Construction  of  the  words  « the  act  of  God/'  It  is  an  eflfect  im- 

^       '    .  mediately  produced  without  the  interposition  of  any  human  cause. 

(^'I^-^.^      In  Amies  and  Stephens  (r),  these  words  were  held  to  include  the 

\^  f  ^j,uX'^        case  of  a  ship  being  lost  by  tempest.    In  the  books,  under  the 

head  of  <^  waste,"  there  is  an  analogous  distinction  to  be  found :  if 

a  house  fall  down  by  tempest^  or  be  burned  by  Bghtning^  it  is  n§ 

wastes  but  burning  by  negligence  or  mischance  is  waste  ^i). 

Before  the  6th  of  jinne  (e)  an  action  lay  against  any  person  in 
whose  house  a  fire  accidentally  began:  this  shews  that  an  acci- 
dental fire  was  not  in  law  considered  as  the  act  of  God;  but  the 
person  was  punishable  for  negligence.  Suppose  a  fire  happens 
in  a  house  where  there  are  difierent  lodgers,  each  of  whose  lodg- 
ings is  considered  as  a  separate  house :  if  the  fire  be  communis 
cated  from  one  lodging  to  another,  and  the  Court  say  the  first  fire 
was  the  act  of  man,  at  what  time  will  it  be  said  that  it  ceases  to  be 
the  act  of  man,  and  commences  to  be  the  act  of  God  ?  if  it  were 
not  the  act  of  man  in  the  first  house,  it  is  impossible  to  draw  the 
line.  In  the  case  of  the  Company  of  the  Trent  Navigation  and 
If^ood,  Lord  Mansfield  said,  <^By  the  act  of  God  is  meant  a  na- 
<*  iureJ,  not  merely  an  inevitable,  accident."  - 

If  it  be  contended  for  the  defendant,  that  it  is  here  stated  that 
there  was  no  actual  negligence,  that  will  not  serve  him ;  for  tits 
4iction  was  mtjbunded  in  negligence.  Lord  Holt  says,  there  are  se- 
veral species  of  bailments,  and  difierent  degrees  of  liability  an- 
nexed to  each:  and  a  carrier  is  that  kind  of  bailee,  who  is  an- 
swerable though  there  be  no  actual  negligence. 

Borough,  for  the  defendant,  observed,  that  the  point  in  this  case 
was  not  before  the  Court  in  any  of  the  cases  cited.  The  general 
question  here  is,  whether  a  carrier  is  compellable  to  make  satis- 
faction for  goods  delivered  to  him  to  carry,  and  destroyed  by  mere 
accident^  in  a  case  where  negligence  is  so  far  from  being  imputed 
to  him,  that  it  is  expressly  negatived?  This  action  of  assumpsit 
must  be  considered  as  an  action  founded  on  what  is  called  the 

(«)  Lord  Raymmd^  909.  x  W^Uu  sSi.     (i)  £«#«.  %S  Cm.  3.  B.  J?,  rep.  3  £tp,  C.  tij- 
(0 1  Strg.  148.        (^)  C«,  Lm*  Sh  ^  ^*        (')  ^  ^M*  ^*  4S*    S0^«*  ^-  <4- 

€ustm 
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Mtom  tfthe  realm  rdating  to  carrien.  And  {rom  a  renew  of  all     1785. 
the  cases  on  this  subject  it  manifestly  appears  that  a  carrier  is 


only  liable  for  damage  and  loss  occasioned  by  the  acts  ornegligence  ^^^^-^^^ 
tf  himself  and  servants^  that  is>  for  such,  damage  and  loss  only  as  Pitta&ik 
human  care  or  foresight  can  prevent ;  and  that  there  is  no  im- 
plied contract  between  him  and  his  employers  to  indemnify 
diem  gainst  unavoidable  accidents.  The  law  with  respect  to 
land  carriers  and  water  carriers  is  the  same.  Rich  y.Kneelani, 
Cro.  Jac,  330.  Hob,  17,  5  Burr.  2827. 

In  Vid.  27.  the  declaration,  in  an  action  against  a  waterilian 
for  negligently  keeping  his  goods,  states  the  custom  relative  to 
carriers  thus,  <<  absque  substractwne,amUsianej  seu  spoliatiortty  portare 
'<  tenentur^  ita  quod  pro  defectu  dktorwn  communium  portatormn  uu 
**  servientium  suorum,  bujusmodi  bona  et  catalla  eis  sic  ttt  prefertur 
«  deKberata,  non  sint  pertBta^  amissa,  seu  spoRaia!*  It  then  states 
the  breach,  that  the  defendant  had  not  delivered  them»and  **pro 
<<  defectu  bona  custodia  ipsius  defendentis  ei  servientium  suorum  per» 
**  taa  et  amssafiserunty  In  Brottml.  Red,  1 2.  the  breach  in  a  de* 
daration  against  a  carrier  is,  <*  defendens  tarn  negligenter  et  impro- 
^  vide  custotHvit  et  carriavit,  isfcj*  In  Clifi  38,  39.  Mod.  Intr. 
91, 92.  and  Heme  76.  the  entries  are  to  the  same  efiect.  In  Rich 
and  Kneela»d{a^,  the  custom  is  stated  in  a  similar  way:  and  in 
the  Exchequer  Chamber  it  was  resolved,  <<  tiat  though  it  was  laid  . 
**  asa  custcm  of  the  realm^  yet  indeed  it  is  common  law***  On  consi- 
dering these  cases,  it  is  not  true  that  **  the  act  of  God,  and  of  the 
<<  King's  enemies,''  is  an  exception  from  the  law.  For  an  exception 
is  always  of  something  comprehended  within  the  rule,  and  there* 
fore  excepted  out  of  it ;  but  the  act  of  God  and  of  the  King's 
enemies  is  not  within  the  law  as  laid  down  in  the  books  cited. 

All  the  authorities  cited  by  the  counsel  for  the  plaintiflF  are 
founded  on  the  dictum  in  Coggs'^,  Bernard (b),  where  this  doctrine 
was  first  laid  down ;  but  Lord  Holt  did  not  mean  to  state  the  pro- 
position in  the  sense  in  which  it  has  been  contended  he  did  state 
it  He  did  not  intend  to  say,  that  cases  falling  within  the  reason  of 
what  are  vulgarly  called  «  acts  of  God,"  should  not  also  be  good 
fences  for  a  carrier.  After  saying  (r)  « the  law  charges  the  per- 
^  sons,  thus  intrusted  to  carry  goods,  against  all  events, but  the  act^ 
<<  of  God  and  of  the  enemies  of  the  King,"  he  proceeds  thus,«for 
"  thoi^h  the  force  be  never  so  great,  as  if  an  irresistible  multitttde 
**  of  people  should  rob  him,  nevertheless  he  is  chargeable.  And 
*<  this  is  t  politic  establishment,  contrived  by  the  policy  of  the  hw 

•«  for 
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17  85 .     <'  for  the  safety  of  atl  persons^ the  necessity  of  whose  affiitrs  oblige 

«  them  to  trust  these  sorts  of  persons,  that  they  may  be  safe  in 

^IgZna^  *'  their  ways  of  dealing;  for  else  these  carriers  might  have  an  op- 
PiTTARD.  «  portunity  of  undoing  all  persons  who  had  any  dealings  with 
<<  them,  by  combining  with  thieves,  &e.  and  yet  doing  it  in  such  a 
<«  clandestine  manner,  as  would  not  be  possible  to  be  discovered." 
•  As  Lord  Holt  therefore  states  the  responsibility  of  carriers  in  case 
of  robbery  to  take  its  origin  from  a  ground  of  policy,  he  could 
not  mean  to  say,  that  a  carrier  was  also  liable  in  cases  of  acd- 
dents t  where  neither  combination  or  negligence  can  possibly  exist. 
,  It  appears  from  the  Doctor  and  Student  (0)  that,  at  the  time 
that  book  was  written,  the  carrier  was  held  UaUe  for  robberies 
\rhich  diligence  and  foreright  might  prevent.  And  what  is  there 
said  agrees  precisely  with  the  custom ;  and  does  not  bear  hard  on 
the  cairien  If  he  will  travel  by  night,  and  is  robbed,  he  has  no 
remedy  against  the  hundred;- for  then  he  is  not  protocted  by  the 
statute  of  JFinton^znd  he  ought  to  be  answerable  to  the  employer. 
If  he  travel  by  day  and  is  r^bed  he  has  a  remedy.  Now  the  car- 
rier may  not  perhaps  be  wordi  suing ;  and  the  employer  may 
bring  the  action  against  the  hundred  in  his  own  name;  whieh 
action  he  would  be  deprived  of,  if  die  carrier  travelled  by  night. 
There  b  not  a  single  authority  in  all  the  old  books  vliich  says 
that  a  carrier  is  responsible  for  mere  accidents.  He  only  engages 
against  sukstractiM^  spoils  and  loss^  bccasioned  by  the  neglect  rf  bm- 
self  or  his  servants.  These  words  plainly  point  ac  acts  to  be  done^ 
and  omission  of  care  and  diligence.  But  in  the  present  case  there  is 
no  act  done;  and  there  cannot  be  said  to  be  any  omission  of  care 
and  diligence,  since  they  could  not  have  prevented  the  calamity. 
Lord  Holt,  in  Coggs  v.  Bernard,  seems  to  have  traced,  with  great 
attention,  the  different  species  of  bailments.  He  cites  many 
passages  from  Bracton,  who  has  nearly  copied  them  from 
Justinian.  So  that  it  is  probable,  that  the  custom  relating  to 
carriers  took  its  origin  from  the  civil  law  as  to  bailments.  How 
it  is  observable  that  in  no  one  case  of  bailment  b  the  bailee 
answerable  for  an  incident :  he  is  only  liable  for  want  ofdUigtsna. 
The  only  difierence  in  this  respect  between  the  civil  and  the 
English  law  b,  that  the  former  {b)  disttnguisbes  between  the 
different  degrees  of  diligence  required  in  the  different  species  of 
balfanent;  wlbich  the  htter  does  not; 

In  all  the  cases  to  be  found  in  our  books,  may  be  traced  the  tme 
ground  of  Uability,  negRgence.    If  die  law  were  not  as  b  QO«r 

(«)  DitfCa.  c  aS.  A*  S70-  (^)  J^tmt  A  1. 15.  5b  S,  3»  4-  Tit.  35*  ^-  5- 

contended 


IN 
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contended  for,  the  question  of  negligence  could  never  have      1785. 

arisen  j  and  the  case  of  robbery  could  not  hare  borne  any  argu.  

mcnt  5  whereas  the  case  of  Mors  ▼.  Zlue(a)  came  on  repeatedly     ^]Xt" 
before  the  Court,  and  created  very  consideraMc  doubts.  Pittarb. 

In  the  case  of  DaU  v.  /M(*),  and  the  proprietors  of  the  Trent 
Navigation  V.  Wood^  there  were  clear  facts  of  negligence.  In  the 
first,  the  rats  gnawed  a  hole  in  the  hoy,  which  undoubtedly 
might  have  been  prevented.  And  in  the  other,  each  of  the 
Judges,  in  giving  his  opinion,  said  there  was  negligence. 

In  the  year-books  (r),  there  is  a  case  of  an  action  against  a 
waterman  for  overloading  his  boat  so  that  the  pkdntiff's  horse  • 
was  drowned.  This  case  is  recognized  in  WiUiams  v.  Uoffi(d)y 
where  it  is  said  <<  it  was  there  agreed  that  if  he  had  not  sur- 
<<  charged  the  boat,  alihou^  the  horse  was  drowned,  no  action 
"  lies,  notwithstanding  the  assumpsit:  but  if  he  surcharge  the 
"boat,  otherwise;  for  there  is  default  and  negligence  in  the 
«  party."  The  Court  in  22  Ass.  41.  said,  « it  seems  that  you 
<<  trespassed  when  you  surcharged  the  boat,  by  which  the  horse 
<<  perished."  The  same  case  is  to  be  found  in  i  Ro.  Akr.  10. 
pi  18.  Bro.  Tit.  Action  sur  le  Case  78.  And  it  is  also  recognized 
in  WUBams  v.  HUe  and  Ux.  Palm.  548. 

In  Winch.  26.  To  an  action  against  a  carrier,  there  is  a  special 
plea  that  the  inn  in  which  the  goods  were  deposited  was  burned 
by  fire,  and  that  the  plaintiff's  goods  were  at  the  same  time  de- 
stroyed, without  the  default  or  neglect  of  the  defendant  or  his 
servants.  To  this  the  plaintiff  demurred,  not  generally  but  spe* 
dally,  <<  that  the  plea  amounted  to  the  general  issue." 

in  all  actions  founded  in  negligence,  the  negligence  is  alleged- 
and  tried,  as  z/act;  as  in  actions  against  a  farrier,  smith,  coach- 
man, &c.  It  is  the  constant  course  in  such  actions  to  leave  the 
question  of  negligence  to  the.  jury.  It  appears  in  Dalston  v.  ^an- 
m  (#),  that  the  defendant  formerly  used  to  plead  particularly  to 
the  neglect  In  43  Eiw.  3. 33.  CkrVs  Assist.  99.  Mod,  Intr.  95. and 
Brovm.  Red.  loi.  which  were  actions  founded  in  negligehce,  the 
negligence  is  traversed.  Now  a  traverse  can  be  only  of  matter  of 
fact.    And  here  negligence  is  expressly  negatived  by  the  case. 

However,  if  the  Court  should  be  of  opinion,that  the  carrier  is 
aoswcrable  for  every  loss,  unless  occasioned  by  the  act  of  God,  or 
the  Ci^s  enemies,  be  then  contended  that,  as  the  act  of  God 
was  a  good  ground  of  defence,  this  accident  though  not  within  the 

W  X  FeA  190.  »38.     {*)  t  mu.  aSi.     (0  ai  Atu  41.     (i)  ^  ^.  7»wi,  xSo. 

it  '  ivordr, 
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1785*     fcwr^/|  was  within  the  reason^  of  that  ground.     It  cannot  be  said 
that  misfortunes  occasioned  by  lightningi  rain,  wind»  &c.  are  the 


^«*T«#  "^  immediate  acts  of  the  Almighty :  they  arc  permitted  but  not  di- 
FiTTAKD.  rected  by  him.  The  reason  why  these  accidents  are  not  held  to 
charge  a  carrier,  is,  that  they  are  not  under  the  control  of  the  con- 
tracting party;  and  therefore  cannot  affect  the  contract,  inas- 
much as  he  engages  only  against  those  events,  which  by  possibi- 
lity he  may  prevent.  Lord  Bacon,in  his  Law  Tracts,  commenting 
on  this  maxim,  Reg.  5.  necessitas  induclt  prhilegium  quoad  Jura  pri- 
vaia^  says,  ^the  law  charges  no  man  with  default  where  the  act  is 
<<  compulsory  and  not  voluntary,  and  where  there  is  not  a  consent 
«  and  election;  therefore,  if  either  there  be  an  impossibility  for 
*«  a  man  to  do  otherwise,  or  so  great  a  perturbation  of  the  judg- 
*'  ment  and  reason,  as  in  presumption  of  law  man's  nature  can- 
w  not  overcome,  such  necessity  carricth  a  privilege  in  itself."  Ne- 
cessity, he  says,  is  of  three  sorts ;  and  under  the  third,  he  adds, 
"  If  a  fire  be  taken  ina  street,Imay  justifypulling  down  the  walls 
<«  or  house  of  another  man  to  save  the  row  from  the  spreading  of 
«'  the  fire."  Now  in  the  present  case,  if  any  person,  in  order  to 
stop  the  progress  of  the  flames,  had  insisted  on  pulling  down  the 
booth,  wherein  the  hops  were  deposited,  and  in  doing  this  the 
hops  had  been  damaged,  the  carrier  would  not  have  been  liable  to 
make  good  such  damage ;  for  it  would  have  been  unlawful  for 
him  to  have  prevented  the  pulling  down  the  booth. 

It  is  expressly  found  in  the  present  case,  that  the  fire  burnt 
with  unextinguishable  violence .  The  breaking  out  of  the  fire  was 
an  event  which  God  only  could  foresee.  And  the  course  it 
would  take  was  as  little  to  be  discovered  by  human  penetration. 
Bond  in  reply.  There  are  several  strong  cases  where  there 
could  not  be  any  negligence.  It  is  not  sufficient  in  these  cases  to 
negative  any  negligence;  for  every  thing  is  negligence  which  the 
law  does  not  excuse  (a).  And  the  question  here  is,  is  this  a  case 
which  the  law  does  excuse?  In  G^e  v.  CRnkard  (cited  in  JPi/r. 
282.)  there  was  all  possible  care  on  the  part  of  the  defendants. 
The  judgment  in  the  case  of  (>)  Gibbon  v.  Peyton  and  another, 
wUch  was  an  action  against  a  stage-coachman  for  not  deliver- 
ing money  sent,  is  extremely  strong:  there  Lord  Mansfield 
said  (r),  «  a  common  carrier,  in  respect  of  the  premium  he  is  to 
«  receive,  runs  fhe  risk  of  them,  and  must  make  good  the  loss, 
<^ though  it  happen  without  any  fault  in  him;  the  reward 
a  making  him  answerable  for  their  safe  delivery." 

W  X  W!r,ala.  W  4 ^'"^^ m'^  if) 4 ^"n-- »3oo- 

6  That 
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That  a  carrier  was  liable  in  the  case  of  a  robberj  was  first     1785. 
held  in  9  Ed  4.  pi,  40. 


A  bailee  only  engages  to  take  care  of  his  goods  as  his  own,  and  ^^J^*^ 
is  not  answerable  for  a  robbery;  but  a  carrier  imuns,  i  Venir.  PiTTAma. 
190.  238.    Sir.r.  Rajm.  a2o.  S.  C.     I  Mod.  85. 

In  Barclay  and  Hijgena  {a),  which  was  an  action  agunst  a 
master  of  a  ship  to  recover  the  value  of  some  goods  put  on  board. 
his  ship  in  order  to  be  carried  to  &•  Sibattiani  it  was  proved 
that  an  irresistible  force  broke  into  the  ship  in  the  river  Tlamis^ 
and  stole  the  goods;  yet  the  defendant  was  held  answerable. 
In  Sutton  and  Miubel(b\  the  question  was  not  disputed  as  far 
as  to  the  value  of  the  ship  and  fre^ht. 

There  is  no  dbtinction  between  that  case  and  a  land  carrier.  And 

there  canbe  no  hardship  in  the  Court's  determining  in  favour  of  the 

plaintiff;  for  when  the  law  is  once  known  and  established,  the 

parties  may  contract  according  to  the  terms  which  it  prescribes. 

As  to  negligence  being  a  matter  offset ;  that  is  answered  by  the 

decision  in  the  Company  of  the  Tnnt  Navigation  against  Wood. 

Lord  Mansfield.    There  is  a  nicety  of  distinction  between 

the  act  of  God  and  inevitable  necessity.  In  these  cases  actual  neg« 

ligence  is  not  necessary  to  support  the  acrion.     Cur.  adv.  vtdt. 

Afterwards  Lord  Mansfield  delivered  the  unanimous  opinion 

of  the  Court. 

After  stating  the  caseVThe  question  is,  whether  the  common 
carrier  is  liable  in  this  case  of  fire?  It  appears  from  all  the  cases 
for  100  years  back,  that  there  are  events  for  which  the  carrier  is 
liable  independent  of  Ins  contract.  By  the  nature  of  his  contract^ 
he  is  liable  for  all  due  care  and  diligence;  and  for  any  negligence 
he  b  suable  on  his  contract.  But  there  is  a  further  degree  of  re. 
tponstbility  by  the  custom  of  the  realm,  that  is,  by  the  common 
law;  a  carrier  is  in  the  nature  of  an  insurer.  It  is  laid  down  that 
he  is  liable  for  every  accident,  except  by.  the  act  of  God,  or  the 
King's  enemies.  Now  what  is  the  act  of  God?  ^I  conTsider  it  to 
meali  somethii^  in  opposition  to  the  act  of  man :  for  every  thing 
is  ^  act  of  God  that  happens  by  his  permission ;  every  thing,  by 
his  knowle4ge.  But  to  prevent  litigation,  collusion,  and  the  ne« 
cessiiy  of  gmng  into  circumstances  impossible  to  be  unravelled, 
tbe  hw  ^presumes  against  the  carrier,  uiUess  he  shews  it  was 
done  bf  the  King's  enemies  or  by  such  act  as  could  not  happen 
by  the  mtervendoii  of  inan,  as  storms,  lightnmg,  and  tempests. 

Vot.l.  P  If      -^ 
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I98|«        If«iaimd<brcteoiiietorobt]iecariiarofdiegood8^  tie'u 
liable :  and  a  reason  is  giTcn  in  the  hocka,  wUch  is  a  bad  one. 


v^awAM  ^^  tbatheougbttoiiaveasiiAcientforertofqidk:  botdnt 


fiTT4a9-  vmild  be  imposaibie  in  some  cases»as  for  instance  in  the  liois  in 
the  year  1 780.  The  true  reasoir  is,  for  f!iar  it  ma;  gire  room  for 
coHuttoa,  that  th^  maaler  may  amtiive  la  be  fobbed  on  pnrpoiei 
and  abate  the  SMiL 

in  this  eas^  it  does  nor  sfpear  bvt  that  the  fiio  arose  from  the 
aet  of  some  nan  Of  other.  It  eeitainly  did  arise  from  some  ad 
of  man)  fiat  it  be^itfosslyatatad  not  to  have  happened  bjr  light- 
ning. The  earrisr  dineioie  in  tfiia  ease  is  Uidde>  inasmsch  z» 
he  is  liable  for  tneritable  decident. 

JNgment  Car  the  plauntiff (4 


;'*  -  W»M  %«r^  Pawkee  in  Krfor.*//<''^J^  1 

wh^t..  TWISwaaan  actioa  of  tiespasa  lor  seiaing  and  taUngthe 
^^  ind  ^••^^^'•g*^^^-^**  Court  of  Common  Pleas. 
naketbricks  The  defendant  pleaded  ist,  die  genesal  issuei  and  2^,  diat 
SSuT-K  *«T^'W^^n'>7«»c  of  the  statweaagabst  bankrupts.  Re- 
tU^tS-***  '^^^^  *  mfwnAsuipvtfriiy  ftV./  on  which  issoe  was  joined, 
lupcb^  At  die  trial,  which  came  on  before  Lord  ZMglSfarvf^  at  Gi^ 
«^.  *^  4«  jwyfcnad  this  special  wfdiet:  «  That /brtkr  was  the 
namifaccim  ^  occupierof  a  oenaittfasm^contaitting^  among  Other  ihingS|8oo 
^«^of   '^«»»<^l>n'in^pa»U»ofCM;f4win<i^ 

u  VZ?^'^'  ^  ^*  ^  ^  ^'^''^  ^  '^^  °^  ^  rnqdvad,  to  khe  Aiehbishc^  of 
^\s!!!uZ  ^  Ca^^trkgjf  at  the  yearlp  rent  of  ao/.  6it.  M  That  Fkritr  the 
2^>JjJ^^  **  ***•  far  JBWio  Aan  an  years befaio  Ae year  I7«t>and  long 
bethdi«<K'<<aAefwarda^hcUdiiaft«n.  This  fcina  descend^l  to  the  son, 
JS.T!?1^.  *•▼•*<>  »w»rsncwed  That  one  « 

dio'hebttj  «< more bsfafrthe year  »76|,hadfeniedacertainbnck-giottnd, 
H^St  '^P«wl<»ftheaaldfi«mofthesaid7.iWirrthelMler,thefor. 
Ib/'jLto  ••  ■^•^^"•rfA^'^^lfiw^-nd  made  and  aoMbrlcka  these. 


but  where  '  <<  That  J^md  diod  b  the  yev  sytftj  and  upon  his  death,  die 


rftHSS  •*IW«"«PW«»«  who  had  far  some  tSmebefoie  been  in  the 
km«idy^  if  joirtoccupadonof theaaidfiw^ 

i,ri«/./«  *^  ground  into  his  owji  possossioni  and  dien  and  theie  bought 
!!!?i£^  «<  certain  materials  and  neoessary  dungs  beku^ing  to  die  said 
mfmo^ma  «<  J#rvMi^  who  had  also  beeib  used  to  make  bricka;  aad  that  dis 
mmh"^^  '*8aidPari^continuedtomakebricksand  tiles  of  the eardi and 
tifJ!^   ''^7v>«<'S<i^mpwafihtteidtia«iedaeate^ 
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« iht  HAie  of  fhe  denu^  aH^hagbt  tdHdahdfiid^  itAicb  iiftre  fu-     ijBg. 

^  eesi^  if^eSMsfir  i$ttUet6fig  ihi  itttA  attd  daf  bdo  hHch  and • 

^mt.   And  Astt  doring  tht*  thnc  the  tntltt  riaited  7  i'/^    ^«^» 

^  tb  tBoAt  tebA  scld  bricb  iM  ffles^  he  was  ettoSiig  btilldings   pIikcI. 

M  3nj  hiailnit|g  tcpaifs  tfitto  ixic  sitici  ntttxtf  ni  fohicb  o  part  ff  the 

^  hidtt  ihid Hkf  Jo  mie  fo^r  htpindei.  That  die  tM  J.Parift 

<<  comiimcid  to  ^^  bricis  and  txi<^  so  made  bf  Ufh  tn 

<<  of  Us  abseonding.   That  on  fhe  r;^  JtmudPf^  lyifj,  i'i^Nl^ 

''  afakoMed.  That  a  committion  of  b:txfthipt  issued  agaiitst  Iddk  1 

<'  diat  on  tbe  iofli  JAmrA,  ^783,  Pathn  wsfs  declared  a  bank- 

*^  ntpf^  tifr.  that  die  comlttisedonefs  smed  sA  hh  eflkcts,  &V. 

«  ffi^  assignees  were  cfao3etx.That  f^eOr^n^  Ae  inessenger  (mder 

<<  Ae  said  cdmoofissioh  dtd^  appointed^  attid'fliai  he>  by  order  of 

<(  die  assigiieesf  seized  the  said  goods,  (sfc.  Mentioned  in  the  de« 

It  dbdradotty  bek^  dien  ht  6x<t  possession  of  flie  said  jT.  J^^Hbr. 

«  II  iWl^  be  not  within  th^  statiMles  agains<  bankrupts,  then 
«  diej  oonviet  WeBf  of  A^lreipass:  bu^if  theGDurt  AaH  bef  of 
^  o^fuon  dnt  he  ^aHie  Within  the  bankrupt  btws,  then  a  ver- 
«« diet  for  the  defendant." 

llie  Ccmrt  of  Gonmim  Plesis  were  of  opinion  tihst  he  was  not 
9Ajeit  fo  liie  badom^  laws ;  and  grfv^  Judgiiient  for  Aef  pfanx- 
tiff(ii). 

It  was  rewoved  mto  tbe  King^s  B^ficn*  hf  wnt  of  enor,  and 
was  asgucd  last  Trmky  Term  1^  Mit^gm  for  the  ^hdnflff  m  eiw 
ror,  aikl  JPaimer  for  the  defendanc  ^  sokf  this  Term  by  Mingaj 
for  the  f  latntEfi>  and  Erslnu  fof  the  defendant 

Mmfftf^  for  the  plaintiff  in  enror^  contended  that  t&b  special 
fenUct  waa  so  amUguotts  tine  the  Court  ought  to  send  ic  badt  Si> 
be  itstatedi  for  it  is  found  ^  that  sand  and  fuel  were  neeessa^ 
^ingredients  for  converting  the  earth  and  day  into brids.'* 
But  an  ingredient  is  a  dbtng  which  is  mhtcdf  widi  the  Ahlg 
itself  r  now  fire  is  not  aii  mgnodieat.-  But  if  the  Court  shduill 
dunk  die  Tcvdict  suAoieutlyidni  tagiouttlthbirdedsloA  oAif^ 
then  the  questioa  for  dieir  consideration  wouM  be,  whether  a 
pcrsonr  conrerdng.  hia  «u;jf  ad  into  brfeks  in  die  ttaMner  nten- 
tkmed  in  the  verdEct^  be  not  a  trader^ 
The  tew  hasbe^n  extended  for  etiMgh  in  thecaeN^  of  thdcoddf 

^Bdahub  woiis.  These  cases  were  d^stermki^d  on  die  idea  thit 

diecoftiaao&iescaoieto  market  eadaotlfii^  Ae  sWi^  stite  hMhidt 

tkey  Wtit'dog.out  of  tlie  easth  y  and  cauld  tfst  be  used  ht  any 

•     (^}  C9»Vi  Bankrupt  {<«wi,  40^ 

D  %  odiar 
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1 785.     other  manner.    But  in  this  case,  jfic  brick  earth  may  be  used,  la 

— — ^  some  other  way ;  it  may  be  turned  to  arable  or  grass  land.    In 

y a/*"    the  case  .where  a  man  made  tiles  in  his  own  land,  and  bought 

Parker.   lead  for  glazing  them,  he  was  determined  by  Lord  Monsfiddi 

who  tried  the  cause  at  Lewes^  to  be  a  trader.    In  the  case  of 

WatHns  against  Cordel  (a)  which  was  a  question  whether  the 

master  of  an  iron  foundry  could  be  a.  bankrupt  ?  Lord  Mans- 

field  said  that  the  owner  of  land  merely  preparing  the  produce 

of  it  for  market  is  not  a  trader,  as  in  the  case  of  the  alum  worb: 

but  where  the  estate  is  made  the  basis  of  a  manufacture,  as  in 

the  case  of  a  brick-maker,  that  would  make  the  owner  a  trader. 

He  then  cited  Port  ^^Turton  and  others,  assignees  of  Sparrow* 

2  WUs»  172.    Afaybtw  add  Jrcber,  i  Stra.  513.    4  Burr.  20^4. 

Bro.  Abr.  313.     7  Vin.  Abr,  55.  /.  4.     Hughe/ s  Abr.  325.    In 

the  case  of  the  alum  works.  Lord  Mansfield  went  on  the  idea 

that  lime  was  used  only  in  preparing  the  alum,  but  it  did  not 

mdke  part  of  the  alum  when  carried  to  market  for  sale. 

•  Erskine,  for  the  defendant,  submitted  two  proportions  to 
the  Court. 

xst.  That  a  buying  and  selling  in  order  to  enjoy  property  in  the 
most  beneficial  manner  to  the  owner,  is  not  a  trading  within  the 
statutes ;  unless  where  such  buying  and  selling  is  necessary  to  carry 
on  some  branch  of  trade  and  manufacture  to  an  extenuve  amount, 
and  where  the  Court  cannot  but  see  it  is  done  with  a  view  to  trade, 
and  not  as  the  means  of  enjoying  his  property  more  beneficially. 

As  a  corollary  to  this  ;  where  it  is  a  man's  object,  having  a 
considerable  estate,  to. enjoy  it  difierent  ways,  the  purchase  of 
small  ingredients,  (that  is  of  a  secondary  kind,)  whether  they 
become  component  parts  or  not,  will  not  make  a  man  a  trader. 

2dly,  That  to  render  a  person  a  trader  within  the  statutes, 
there  must  be  a  buying  and  a  selling :  and  it  must  further  appear 
that  the  specific  thing  bought .  must  be  afterwards  carried  to 
market  and  sold,  though  perhaps  changed  in  substance ;  and 
not  merely  buying  one  article  to  meliorate  another  not  bought. 
.  As  to  the  first,  on  the  supposition  that  there  was  no  other 
ingredient  in  the  bricks  mad^  by  Parker  /  buying  and  selling  the 
interest  of  land  is  not  within  the  meaning  of  the  Legisbture ;  as 
in  the  case  of  Port  v.  Turton.  A  line  must  be  drawn  between 
the  land  6wner  and  the  merchant.  Where'  a  merchant  for  the 
purpose  of  carrying  on  his  trade  buys  a  piece  of  land,  the  land  i^ 

(«)  19  Q.  3.  J9.  je.  citfd  in  CWi/s  Bankrupt  Ijiwi,  j;. 

•nly 
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only  an  accessary :  the  principal,  which  is  the  trade,  dnws  the  ac«     ^  785* 
cessary  after  it,  and  the  man  may  become  a  bankrupt.   But  where  ■ 

a  land-owner  buys  some  small  ingredients  for  the  purpose  of  en-    ^[^* 
joying  his  land,  he  b  no  trader ;  there  the  land  is  the  principal,    I^AtsiR. 
and  baying  the  accessary  only.   In  this  Case  the  brick-ground  was 
only  a  small  part ;  there  were  800  acres  of  farm  land  with  it. 
•  The  judgment  in  the  case  Ex  forte  Harrison  (a)  in  Chancery 
is  applicable  throughout. 

In  the  case  of  Wattans  against  Cordels  JFoMns  was  a  manu- 
facturer of  pig-iron ;  he  took  the  land  as  an  accessary  to  hit 
manuficture  ;  in  that  light  the  Court  regarded  his  trading, 
ai^.  As  to  the  mixture  of  any  ingredient. 
It  is  not  stated  that  he  made  bricks  of  the  earth  and  other  in. 
gTcdicms  purchased.  For  the  sand  and  fuel  are  only  necessary 
for  convirtifig  the  clay  into  bricks.  But  sand  is  not  a  necessary 
ingridUnt  to  make  a  component  pari  of  the  bricks  themselves.  And 
even  if  any  sand  be  mixed  with  the  substance,  that  will  not 
subject  the  party  using  it  to  the  bankrupt  laws  ;  because  it  is 
only  accessary^  and  a  collateral  thing  to  the  clay :  clay  19  the 
principal  substance. 

In  the  case  of  Archer  and  Majbew  the  extent  of  the  sale  was  ' 

material. 

'  Where  a  man  has  orchards  and  makes  cyder  from  the  pro- 
duce of  tfaem,  though  he  mix  other  ingredients  with  his  apples, 
he  cannot  be  liable  to  the  bankrupt  laws.  So  if  a  man  make 
cheese,  and  buy  salt  and  runnet,  which  are  necessary  to  make 
it,  he  is  no  trader. 

In  the  case  of  Dally  ▼•  Smith  (V)  the  Court  said,  the  bankrupt 
laws  should  not  be  extended  too  far. 

A  merchant  tailor  who  buys  cloth,  and  all  the  other  materials,  . 
may  become  a  bankrupt  on  account  of  his  extensive  credit :  but  a 
common  working  tailor,  who  buys  no  materials,  cannot  •,  because 
the  principal  part  of  his  trade  is  not  buying.  Vide  i  Salt.  109* 
Mingay  in  reply.  This  man  may  be  said  to  have  bought  the 
earth  of  which  the  bricks  were  made.  It  is  not  like  a  common 
field  which  remains  after  the  use  of  it :  but  this  is  consumed  in 
the  use  of  it,  and  therefore  he  actually  buys  it.  The  word 
<<  ingredient^  must  mean  a  component  part  of  the  substance 
wheu  made ;  for  if  it  do  not  enter  into  the  composition,  it  is  no 
[     ingxedicnt. 

(«)  Mrwwm's  Cmm  m  Oou.  173-  V)  4  ^»rr.  a)4S' 

Lord 
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1785.        Lord  Mans?|pld  «aid,  on  this  8|:g^Il^cnt,—Mf  great  lUfr 

• ^ —  cultjr  is  Ijow  to  disfipguish  the  hw  from  the  fact.    I  afcc  from  die 

Y«vrrf     argument  and  thp  judgment  delivered  hj  Jjaii^  Loi(gbtoni^  in 

plfaKEft.   the  .Common  Ples^s^  the  idea  i3»  th^t  if  tjii^  trade  be  carried  on  41 

the  mode  of  enjoying  the  Undyhe  is  not  wbjept  to  ti^e  b»fi)npt 

laws :  |>ut  if  the  land  be  t^ep  as  the  m^a;^s  of  qtrrying  pp  tr^dit 

or  for  tl)e  purposes  of  man\ifactmef  then  }ie  may  be  a  b^mknspt. 

CuTt  4i4v.  vifft, 

lipfd  Mahs?iei«o  nour  delivered  the  opinion  of  Uie  Court. 
After  stating  the  facts*  he  said  he  should  make  two  q^e^tion« : 

ist,  Whether,  on  tb^p  verdict,  JFilliatn  ^and  w?f  t«  be  con- 
sidered 2|s  a  trader  withiq  the  statutes  ? 

3#>  If  William  Bfraful  ^ere  a  trader,  whether  on  this  ver- 
dict tiie  caoe  of  the  plaintiff  can  be  distinguifh^a  9Q  ^.  to  mats^ 
him  no  trader  i 

As  to  the  fir^t:  Bpcl^-m^iBg  for  sale,  abstractedly  ^ooii* 
der^,  is  in  fact  carrying  on  a  trade,  and  ape]apg  to  live  ^y  the 
profits.  Many  thm^s  are  necessary  to  be  b^Hght,  which  csa 
only  be  paud  for  by  the  sale  of  the  bricks.  T()f  pifd^t  t$  fft^m 
to  ao  visible  fund,  but  merely  on  the  spcqil^ioa  of  fh^  promts 
expected  to  arise  from  the  sale  of  the  bricks. 

But  the  objection  is,  that  WiUiam  &rand  rented  the  brick- 
groundf  ^4  cpn^quently  that  the  bricks  were  the  produce  o( 
^is  own  Is^nd. 
^  from  th?  atithprities  that  have  been  cited,  and  theiseason  of 
A  t^  I  '  /  the  thing,  I  take  the  true  distinction  to  be  this :  If  a  man  exer« 
S'  .  v!  ^  ^^  ^  insinufacture  from  the  produce  of  his  own  land,  as  a  mces' 
sary  or  usual  mode  of  reaping  or  enjoying  tba$  produce^  and  bringing  it 
^antageously  to  market,  he  shall  noi  he  considered  as  a  trader, 
fhqugh  be  hfftbe  necessary  ingredients  and  materials  Xofai^fir 
utorfa/ ,^  as  in  the  case  of  a  farmer  who  makes  cheeie  OB  his  own 
land|  apid  who  buys  rumwl  and  salt ;  or  aa  in  a  cf  se  meiltii^Nied 
^\  the  Bar,  where  a  m;^  ng^kes  his  omn  s^lea  into  cydevj^  ihoHgh 
thqpe  b^  s|n  ^zpenqe  attending  the  operation,  and  though  many 
things  gre  to.  b^  bought,  and  some  mixture,  yet  he  is  no  tiader ; 
fbar  it  is  the  usual  mode  of  enjoying  land  in  die  cydef  conoties. 
^  in  the  alum  workfi,  aa  determined,  iNfhere  the  opetalipQ  was 
proved  t9t  be  the  ue^e«sary  and  constant  mode  practiaed  hy.  the 
proprietors  of  alum  works.  Or  like  the  case  of  the  coal  ounes, 
where  raising  them  out  of  the  pit  is  a?  necessary' tp  the  enjoy-* 
mcD^  of  the  hind^ias  threshing  com,  &c. 

But 


Wau.« 
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msMt^Kimr  and  vted  u  fliid^  wd  mt  jrtuwMfcg  uAfx 
ol  tf^eyhig  ibt  hndi  m  Aan^miitni^ 

nufacture^  there  Ag<ngfc<igigfflijiJbriaf«/#<iwdfcr, 

As  thU  djttiacttoii  tttrm  on  ihc  name  and  nMumcrof  e»erd«ag 
die  manufiicture^  and  the  motifc  wi$h  wbicb  k  U  carried  on,  k 
depends  so  orach  on  dielightta  wUditbejurjsee  the  transactkmt 
and  the  bw  aad  the  Cm!  aM  soUeadid  togediery  Oat  k  is  hafdlf 
poB^le  to  disdngutsh  them.  And  agreeably  to  lb.  J.  Brntta^t 
direction  in  the  case  Jb/oflirJHimiMy  when  this  casK 
before  me  at  Cint^dbfft  I  Elected  dito  jory  that  i^ 
Ptfnbr  made  bikks  for  his  cmm  cmmmfHmf  tfaon§^  he  sold  the 
«iirpliis,li9diy£^iwr/9/arfiMia«rw<ir«-  botiftfaef  ^Mn^hft 
caniedm  the  trade^r /mMt iaft^  then  they  should  iod  Urn  n 
tndcr.    And  die  jury  upon  dMt  trial  ^)  found  him  a  tnkhr. 

In  diis  case  JP2flEM  ArwHf  took  the  brid 
and  for  the  pnrpose  of  making  brickSf  and  carrying  on  the  \ 
for' public  sale«  The  land  prodHced  nothing.  The  lease  was 
merely  a  purchaseof  thedayt  thesameastf  hehadheiigpitkat 
tomnchper  load.  Hehadnothiqg  to  do  as  a  former  i  bissok 
oiijectwasmaktngbiicfcs  for  sale.  Therefiaie  we  think  JFiOMm 
Beramd  oo^t  to  be  coandered  as  a  tnuler. 

Tdly,  If  JS>mi^  were  a  trader^  then  whether  the  piaintitf'sose 
em  be  distinguished  fsam  his  ? 

In  1 76 t»on  J?#r4N^s deadH  the  pbinfiff  took  possesttoo  of  the 

brick-ponnd.    He  paid  for  the  stock;  he  carried  on  the  tadeb 

Vkc  manner;  he  made  btidES  tot  pulriic  sale  1  he  Ufud  with  his 

&dier,  and  had  a  joint  ocaq^atioa  of  his  £»m  widi  the  fadier» 

who  was  lessees  and  who  sufeed  d^  pbindflF  to  take  the  brick- 

H^ooDdsMy.   The  father  had  do  conoem  with  the  brick-ground; 

was  liable  to  none  of  the  son's  debts  on  that  account ;  and  there- 

fore  the  £ma  was  as  distinct  from  the  brick-ground  theo»  as  when 

Bemndhaui  it.    The^  phuntiff  had  no  intefest  in  the£tfm  tiO 

1780,  when  it  derolTcd  on  him.    But  from  the  year  if68  he 

^vu  permitted  by  his  father,  on  Bermi%  death»  to  come  in  his 

place,  and  to  carry  on  die  trade  of  brkk-maUng  for  sale»  as  Jb. 

wn(  bad  done  for  many  years.    The  lease  in  17  to  was  inmta* 

leriaL;  if  he  traded  from  176a  dll  dien»  k  was  sufident;  fbr 

dniingdiattiiue  he  occupied  only  die  brickf^Doundf  and  made 


(f)  llib  one  WM  tiicdtle  fim  dift  bdbre  Locd  ilo^ 

and 
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1 785.     and  sold  bricks  for  pubUc  sale.    The  plaintiff  acted  as  Berandlad 

done.    BeranJrenttd  the  brick-ground  as  a  mode  of  buying  the 

^^^«     clay.    And  whether  the  plaintiff  rented  the  clay,  or  had  it  by 
Parkie.   gift  from  his  father,  it  makes  no  difference :  on  this  verdict  he 
must  be  considered  as  a  trader. 

Judgment  reversed  («> 
(a)  ndtp.a.jl^. 


Trvema^  against  Hurst. 

Ais^mfsUoa  "A  CnON  of  assumpsit.    The  first  count  in  the  declaration 

mt^di?  "^^.^^  *  promissory  note  for  i  o/.  given  by  the  defendant  to 

not  lie         the  plaintiff  for  board  and  lodging,  and  for  teaching  and  instnict- 

S"  "     ing  Ac  defendant  in  the  business  of  hair-drcssing.    There  were 

other  counts  for  meat,  drink,  washing,  lodging,  and  other  ncccs- 

^  ^  (KiJyC     «^^y  *'*"g«  5  for  work  and  labour;  money  paid,  laid  out,  and 

//  ^^'(^  j/f  expended;  and  on  an  account  stated. 

^'   *'  Plea,  infancy. 

Replication,  for  necessaries.  To  this  there  was  a  general  dc- 
murrer  and,  joinder  in  demurrer. 

Marshal  for  the  defendant,  before  he  took  his  exceptions,  pre- 
mised I //,  That,  in  replying  to  a  plea  of  infancy,  the  plaintiff  must 
shew  enough  in  the  replication  to  maintain  every  part  of  the  dc 
claration.  Ellis  w,EHis,s  Mod.  36%.  2^/y,  That  if  a  replication, 
which  is  entire,  be  bad  as  to  part,  it  is  bad  as  to  the  whole.  Wei- 
herv.  Tivill^  2  Saund.  124. 

The  plaintiff,  in  his  replication,  has  not  maintained  his  dcda* 
ration  in  every  count  j  for  it  is  open  to  three  objections. 

I  J/,  An  infant  cannot  bind  himself  by  a  promissory  note,  even 
for  necessaries'. 

^  2dly,  There  is  no  good  consideration  for  this  note;  or  for  the 
promises  in  the  4th  and  5/A  counts,  which  were  for  work  and  labour. 
3 J7y,  An  infant  is  not  liable  to  an  action  of  assumpsit  on  an 
account  stated. 

As  to  the  first :  An  action  does  not  lie  against  an  infant  on  a 
promissory  note :  if  that  be  the  case,  this  note  being  expressed  to 
be  given  for  the  considerations  therein  mentioned  makes  no  dif* 
ference.  In  an  action  on  a  promissory  note  between  the.  oripaal 
parties,  the  consideration  maybe  inquired  into:  but  when  it 
passes  into  the  hands  of  third  persons,  it  cannot.  Now  this  is 
declared  upon  asa  negotiable  note.  Thesame  reason^  which  holds 

that 
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that  an  itifatot  cannot  bind  himself  in  a  bill  of  exchange,  extends     1785. 
to  this.   WilBamiv*  Harrison^  Cartb.  1 60.  And  although  it  is  ex- 


piessed  in  this  note  that  it  was  given  for  meat,  drink,  washing,  ^^Vj^" 
lodging,  and  for  instrocting  him  in  the  business  of  a  hair«dresser,  Hoatr. 
yet  if  a  promissoiy  note,  in  which  the  consideration  is  not  ex- 
pressed, will  not  bind  an  infant,  neither  will  one  bind  where  it 
is  expressed.  An  action  will  n6t  lie  against  an  infant  on  a  bond 
dicmgh  it  be  given  fimr  necessaries.  M$or^6^g.  It  has  been  dc> 
tenmned  indeed  tbat  an  action  will  lie  against  an  infant  on  a 
single  bill:  but  there  is  a  great  difference  between  a  single  bUl^ 
and  a  promissory  note;  for  an  action  on  die  first  must  be  brought 
in  the  name  of  the  person  to  whom  it  was  given,  in  which  case 
the  consideration  may  be  gone  into  (^i). 

As  to  the  second :  Instmctmg  apersonb  the  busineu  of  a  hair, 
dresser  is  not  a  sufEcient  consideration  to  bind  an  infant.  In 
Bnokii  executor  of  Hobart^  v.  GiJUy  {b\  Ldid  Hariunchi  said, 
« infimts  are  uncEer  a  disability  of  contracting  debts,  except  for 
^  bare  nccesnries :  and  even  this  exemption  is  merely  to  prevent 
« them  from  perishing.''  i  Rd.  Jbr.  729.  Cro,  Joe.  494  (r).  A 
covenant  to  bind  an  apprentice  will  not  hold,  unless  warranted 
by  the  custom  of  London, 

As  to  the  third  ob|cction:  The  nature  of  an  account  stated  is 
this;  the  paiues  meet,  discuss  their  several  claims,  and  strike  a 
balance;  at  which  time  either  party  is  at  liberty  to  destroy  the 
roochers,  {5V.  and  after  that  die  bafcilice  b  never  to  be  disputed. 
Maj  V.  Ku^^  BidL  N.  P.  129.  If  the  balance  be  conclusive  on 
die  parties,  then  an  action  on  an  account  stated  will  not  lie  against 
an  infant;  because  he  is  thereby  precluded  from  going  into  the 
consideradoni  andthejurycannotdetermine  whether  the  consi- 
deration on  each  of  the  items  was  for  necessaries  or  not.  Cro.  Joe, 
602,   LaUb,  169.    Ncy^  87.    a  Rol.  Rfp.  2^U    Palmer^  528. 

BaUvfutf  for  the  plaintiff,  was  desired  by  the  Court  to  confine 
lumself  to  the  last  point. 

The  cases  cited  on  the  other  ude  are  to  be  found  only  in  the 
old  books;  and  since  that  time  the  Courts  have  been  more  liberal 
in  dieir  decisions.  The  case  of  a  single  hill  is  in  point.  This 
i^ote  is  not  n^otiable;  and  the  consideration  is  expressed  in  it  • 
It  is  now  settled  that  a  party  may  go  into  the  ittmi  on  an  accocmt 
stated,  which  abates  the  force  of  the  objection:  and  it  would bf 
hard,  if  the  Court  can  go  into  the  itenu,  that  a  note  being  givei^ 
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1785.    for  them  fliottld  make  any  difierenoe.  TheonlyquettiMdieQif^ 
whether  that  aooount  were  for  iiece$9arie«  I  If  thk  feplicatioo,  at 


"^'j^^^*  it  now  8taad«,  went  before  a  jury,  they  would  inqoire  which  of 
HvMT.  iiic  iumt  were  for  necessaries;  and  the  plaintiff  would  not  be 
bound  by  the  account,  as  stated.  The  acooum  stated  is  expresseci 
to  be  for  necessaries;  v».  for  meat»  drink,  &c.  which  the  de- 
murrer allows. 

Lord  MANsnBLD,  C.  J.  The  authorities  are  all  one  way,  that 
this  action  will  not  lie.  What  is  an  account  stated?  It  is  an  agios- 
.ment  by  both  paities,  that  all  the  articles  arc  true.  This  was  for- 
merly conclusive;  but  a  greater  latitude  has  of  late  ptrvaikd,m 
order  to  remedy  the  errors  which  may  have  crept  into  the  acooant 
insurchaigingthex^Smi/.  Butan'in&uatcaftnotUndhimsetf  bystat- 
ing  an  account;  therefore,  on  the  reason  of  the  case,  and  on  tht 
authoritiea,  IJiink  there  should  be  judgment  for  the  dofendaat. 

"^WiLLBS  and  Aihhu&sT;  J.  concurred. 

ButLBR,  J*  A  later  case  («)  than  those  which  have  boon  dted, 
has  been  determined,  which  aettlea  this  case.  There,  this  Court 
were  unanimously  of  opinion,  that  an  action  would  not  le  on  alt 
account  stated  against  an  in£uit(^).  The  ground  ia  this,  the  only 
consideration  for  the  promise  is  the  stating  of  the  account :  now 
if  an  infant  cannot  state  an  account,  the  consideration  does  not 
hold,  and  the  promiae  is  void. 

The  plaintiff  had  liberty  to  amend  on  payment  of  coata. 

(#)  M»tliiir.MmnytBiL%0.%^JB.M.    fa  «g«QstlM«tie upon •  writ  «fcmr 

iMten/  rm^UMi  the  platotHr  it  not  oUigcd  to  sivc  evidtacc  «f  iIm  atrenl  kmu  coo> 
idcutiog  the  acooiuft,  but  it  is  luflicieat  if  he  prove  the  acoonnt  stated,  for  that  is  the 
cause  of  the  actioa;  hut  an  uuimii  ttmftiiuma  Iki  m  yAirf  am  Imfimt^  thou^thepar 
tkufaraof  the  aceooot  wen iiv SMaaiaiics; ffav aa hiim  taaMiaiMr W mfmikic* 
out,  mi  the  $tmm^  i»  upon  the  mcoml  MSS^ 
(4  SUrp  yt*  M^j  Tr^  %Q  C^  ^  B* li,8.P» 


Babtlbtt  agahut  Hoomois. 

Adauaela  HT^IS  was  an  action  of  debt  on  a  bond  in  the  penalty  of  teo/. 
^Mdl^t,  V"^^  ^  ^  plaintiff  by  one  Pmr  Holmi,  to  whom  the 

•«  that  the    defendant  was  sister  and  heir  at  law,  and  also  device  of  certain 

**  trusteea  -__ 

«afaouU     gstates,  CSV. 

«  not  he 

•  rh^tyfcU  waibo»aMaiittorta  farany  MPiicTapaba  t>  eKtcutioii  qf  die  aaid  tniati>  hw%  whrt  the 
•^  peraon  or  penons  to  to  be  accououbfe  shoura  actually  receive,*^  does  aot  bind  the  trustees  tt  a  «»• 
mimmti  but  i*  >  cbuite  of  indemoitr,  to  take  awsT  that  respontibility  which  cadi  would  be  subject- 
to  for  the  acta  of  theodttft,  were  itnot  for  this  daote:  aad  only  Icavet  each  of  then  accountable 
fwwhatheactaaUyiecdVetatftcttopkcontiaeidebfc 

Plcai 
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Tnnffim^  M^mmHrmnt^i  aod  (mtir^)  thai  die  tl»e  deM4aai    i7t5* 
M  »  rig^J  ifo  rcrwn  fijr  n  debt  due  to  bcraelf  io  tl>e  foOowing    ' 
vmm:  ^^Thsit  by  w  iii4eiit«fc  mic  tbe  aodi  Juiv  I75ti  be*  '^J2S^ 

<<  secapd  pait»(yi4  ftbf  mdP^rtri^Uw^)^ 

<^  then  intended  to  be  had  and  sokmni^fdbeiWicii  tbfi«ftU7)Miv 
"  /fn^^^  and  ihe  defendant,  the  defendant  S.  Jfi^Mt$  did  gite, 
'^pryit,  b»?g4iAt  sMipiy  andaetiMferi  uQlo  the  laid  P^e^/Mnf 
<<  and  7*  Jfar^lm^M  tbdr  executof  a,  adminiatrnofi,  «nd  aia^piii 
<<  ^  vid  dnguhir  the  petaonal  estate  of  ^  1^  defioMlviift  upe^ 
^  certain  truals  »enlioned  in  ibe  aaid  indeiituie;  i»d  it  ivaa 
<<  thereby  further  dedared  and  agieed  by  and  between  tibe  paidea 
"  to  the  said  indenture,  that  the  said  POer  and  Jtii^  and  their 
**  hm>  sboMm^hdiwvMmfk,  or  omuniMtJir,  any  money 
''  ariwg  in  exMotionof  tbeiaid  trnaia  in  die  said  indentnie,  k^ 

^  T^t  tbe  i^arriagewa^aolemAised.  That  n«MMift^^ 
"<  wards  died.  That  J.  Hariman  died  in  die  ItfotiaaK  of  iVttr 
^^TaApf^w^iiftenroidadiedalao.  That  on  the  death  of  the  aud 
^  f.  Ifiimt  ^ministiaAon  of  Ua  estate  and  effects  vaa  gnfffeed 
^loHoriheiffeiidaAt.  Thatinpuxsnanoeofthesridindentnie, 
^  die  said  P.  ffg/mr  in  his  lifetune  receired  i,8oo/.  part  of  the 
*<  8ai4  peinonal  entaie  of  tbe  said  defendant.  That  the  said  P. 
'<  iJtfiiif^  did  not,  at  any  dqie  during  his  life,  apply  the  said  sum 
"  of  i,8oo/.  or  any  part  thereof^  in  execution  of  the  sadd  trusts, 
**  but  the  same  remained  in  his  hands,  for  the  purposes  men- 
'*  tbned  in  the  said  indcQCuie ;  and  that  the  said  P.  Hobm  was 
^  then  accountable  for,  and  chargeable  with,  the  sam^  byTUfue 
^  of  the  said  indenture,  and  of  the  said  pronto.* 

The  like  of  another  snm  of  f  ,opo/.  recdved  by  the  said  P. 
Hehif,  under  another  indenture  made  between  the  same  pavtie$| 
and  for  the  same  ]^urpose» 

That  those  two  sums,  together  with  others  secured  by  mort- 
gage, bV.  exceed  the  assets  that  hare  descended  to  her. 
Tb  this  plea  there  was  a  geneiul  demurrer. 
Wn^d  for  the  plaintiff  contended  that  this  plea,  if  b^  iu  psarti 
^toin  Ac  whole.  The  part  he  imp^ched  was  that  of  the  xe. 
^ioer.  Ilie  trust^  the  marriage  setdement  are  not  expressed  in 
duspleai  so  thatf  it  does  net  appear  whether  the  defendant  is  be- 
actofljistiicsiediBtfaemornot.  Thesuppoie4nmfplieatioa 

7  of 
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1785.     of  the  two  sums  by  P*  Holme  amounts  to  nothing  more  thin  a 
-'  breaek  of  trust',  and  is  no  charge  on  his  real  estate.    In  Femon  ▼. 


Bahtlett 


^4«»»"^  ^flWfy  (a)  it  is  said,  that  *<  a  breach  of  trust  is  considered  but  as 

HoDosoK.  cc  a  simple  contract  debt,  and  can  only  fall  upon  the  personal  es- 

^  tate  of  the  trustee/*  Now  this  plea  does  not  sute  that  she  has 

personal  assets ;  and  if  she  has,  they  are  first  to  be  applied  in  the 

discharge  of  this  specialty. 

S.  Haywood,  contri',  insisted  that  this  was  not  merely  a  breach 
of  trust,  but  an  express  covenant,  which  binds  the  heirs  of  the 
trustees.  If  it  be  held  that  this  is^  only  a  clause  of  indemnity, 
lest  the  trustees  should  be  accountable  for  more  than  they  re- 
ceived, there  would  have  been.no  occasion  for  the  latter  part  of 
the  sentence,  which  expressly  binds  each,  and  his  heirs,  for  what 
he  should  actually  receive. 

Lord  Ma^isfield,  Ch.  J.  Tliis  is  a  common  clause  of  indem- 
nity, which  is  inserted  in  all  settlements.  The  sense  of  it  is  this, 
that  the  trustees  and  their  heirs  shall  not  be  accountable  for  more 
than  they  receive;  they  are  accountable  for  what  they  actually 
receive,  but  not  as  undeir  a  covenant. 

AsHHURST,  J.  It  is  not  a  clause  of  charge,  but  rather  of  dis- 
charge and  indemnity:  it  is  to  take  away  that  responsibility,  which 
each  would  be  under  for  the  acts  of  the  other,  were  it  not  for 
this  clause. 

Judgment  for  the  plaintiff. 

(tf)  %  Ath,  119. 


Jones  against  Smart. 


t^&^  A  CTION  of  debt  on  the  Stat.  5  Ann.  c.  14.  made  perpetual 
S^d^rw  *>y  *c  9  Ann.  c.  2$.  to  recover  a  penalty  for  killing  game 

ofdortorof  without  being  duly  qualified;  tried  before  Lord  Mansfield  at 
granted  by  the  last  assizcs  in  Surry.  Plea,  the  general  issue.  Evidence  un- 
Jh^uniL.  ^^^  *^»  *  diploma  from  the  university  of  St.  Andrews  in  Scotland, 
&llrW  *PP^*^^g  *«  defendant  doctor  of  physic  i  which  it  was  con- 
does  not      tended  gave  him  a  sufficient  qualification  under  the  22  and  23 

lull  game  This  point  now  came  on  before  the  Court  in  the  shape  of  a 
■nd  a3 Lr.  ^P^^ial  case;  and  the  only  question  for  the  opinion  of  the  Court 
»- c.  %$.  Am  was,  whether  the  diploma  were  a  legal  qualification? 

^jnrtrtf,  or  01 

•J^er  perMH  of  higher  depee,  «  mch,  is  Mf  f^;fitJ  under  ihat  aa ;  tUwit  tit  nm  ^^n  tmdn,  Pr 

Cbe  MB  of  other  person  of  higher  degree,  is.  *  *    ' 
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Const  for  the  plaintifP  contended  that  the  defendant  was  not     lyBS- 
qualified,    ist,  Supposing  him  to  have  the  same  rank  as  a  doctor  ■ 
of  the  EngRsi  universities,  yet  he  is  not  such  a  character  as  wai     j^**^ 
meant  to  be  qualified  by  the  statute  of  CbarUs  the  Second.  Smaat. 

By  the  i  Jac.  i.  c.  27.  the  exception  extends  only  to  persons 
qualified  in  respect  of  property,  or  the  son  of  a  knight  or  lord,  or 
the  son  and  heir  apparent  of  an  esquire.    The  3  Jac.  i.  r.  13.  is 
confined  to  property  alone.    The  7  Joe.  i.  e.  11.  still  confines 
the  right  of  killing  game  to  property ;  only  increasing  the  quali- 
fication.   The  principal  statute  is  the  22  and  23  Car.  a.  c.  25 ; 
which  enacts,  that  «  every  person  not  having  lands  and  tene« 
<<  ments,  or  some  other  estate  of  inheritance  in  his  own  or  his 
«  wife's  right,  of  the  clear  yearly  value  of  looL  fer  annum^  or  for 
^  term  of  life,  or  having  lease  or  leases  of  99  years,  or  for  any  lon- 
"  ger  term,  of  the  clear  yearly  value  of  1 56/.  (other  than  the  son 
*<  and  heir  apparent  of  an  esquire,  or  other  person  of  higher  de- 
'*  gree,  and  the  owners  or  keepers  of  forests,  parks,  chases,  or 
".warrens,  isfc.)  is  hereby  declared  to  be  a  person  by  the  law  of 
"  this  realm  not  allowed  to  have  or  keep  for  himself  or  any 
"  other  person,  any  guns,  Isf'c*  for  the  taking  and  lalling  of  game.'* 
The  qualifica^n,  claimed  by  the  defendant  in  this  case,  must 
be  derived  from  cotistruing  the  words  of  the  statute,  «« or  other 
person  of  higher  degree^*  m  the  nominiadve  case,  and  supposing 
that  every  person  of  higher  degree  than  ah  esquire  is  thereby 
qualified.     That  this  is  not  the  true  construction  of  the  statute 
is  clear  by  the  case  of  Tie  King  v.  Utley^  24  Geo.  3 .  in  this  Court. 
That  was  an  information  on  the  game  laws  ;  and  a  conviction  of   . 
the  defendant  on  the  statute  of  Car.  2.  as  «  not  being  the  eldest 
«*  son  of  an  esquire,  or  jf  other  person  of  higher  degree.*'  Cbam^ 
he  moved  to  quash  this  information  on  the  insertion  of  the 
word  «  g^/'  and  contended,  that  though  this  was  copied  from 
the  precedent  in  JSiwti,  it  was  not  warranted  in  law,  for  that 
by  this  construction,  neither  an  esquire  or  a  knight  would  be 
qualified  as  such.    Mr.  J.  BuUer  there  said,  that  the  Legisla- 
ture_  seemed:  to  him  to  have  taken  it  for  granted  that  an  es- 
quire or  other  pcrsoti  of  higher  degree  would  have  a  sufficient 
estate  to  qualify  him,  and  therefore  they  had  neglected  to  do  it 
^^tessly ;  tiiottgh  there  was  a  case  in  Lord  Hardwickis  time, 
where  the  Word  "  jf  was  rejected,  and  no  notice  taken.  How- 
ever,  he  was  of  o^nion  that  the  coi|viction  should  be  affirmed : 
and  it  was  80. 

He 


« 
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1785^        He  then  quoted  CmsL  Srk.  vol.  i.fi.  130.  and  SeUui,  offf.  i. 
■  to  shew  that  esqoiics  wctc  originally  perKms  qualified  by  tetate. 
J^Ji        adly,8ttppoii«g  thatdocttwiof  the  two  jE&f^fifitinimiitiet  kate 
Smmt.    tIieri^coiiteiidedfiarbytfaepte8emd«feadaiit(wladii^ 

isaTery  dodbtful  matter),  yet  /i&tr diploma  doesnot  confer  t^dt 
ari^t.  Tbere  is  no  instance  in  which  fon%iidifloma4aikld&» 
grees  have  been  ad^nowledged  here :  thero  is  a  grt&it  AflfartBce 
between  degrees  acquired  by  long  labour  and  rendenee,  aad  Me 
bestowed  in  a  summary  manner.  Bliip.t44*J)oOMMofiiiMfitMt. 
By  the  union  with  Scotland^  it  does  not  fetlow  that  fetmtm 
who  have  taken  S^p^ri^  degrees  are  to  be  endued  WtCk  dl  the  pri- 
vilq^es  which  aie  bestowed  by  degrees  taken  at  die  Jfsg&d  uni- 
versities: the  unitersities  diemselves  do  not  admit  ol  Mc^  de- 
giees.  Doctor  GiUert  some  years  1^,  having  taken  his  degree 
of  doctor  of  divinity  in  Scttimtd^  wished  to  preach  in  die  tflifief- 
ntyof  Ojj^d^  in  hb  proper  haUt,  as  doctor,  but  was  iM  al- 
lowed by  the  university.  And  doctor  PifrMTW  accepted  »dqpee 
at  one  of  our  uaiversidds,  although  he  had  befeie  takCfr  die 
same  d^^ree  in  Setilmni. 

BrsUm  Sen  die  dcfiendant  made  three  questions.^  ist^  Whe^ 
dier^  on  the  eonstrucdon  of  the  statute  aa  ft  23  Ca^".  %.  evtry 
petson  as  a  member  of  the  dvil  state,  who  is  an  esquin,  o#  fm» 
perior  in  rank  to  an  esquire,  may  not  kill  game  i^ 

adly,Whed)er  a  doctor  of  physic  who  has  takett  his  degvee  at 
dthet  of  the  EngHib  universides  be  not  such  person  I 

adly,  Whedier  a  Scoub  diploma  does  not  coirfer  the  eame  pri>' 
lieges  ? 

As  to  the  first:  The  language  of  the  statute  is  tery  strong;  di^ 
word  ^  tibir^  uHist  be  coosidered  as  the  mmhatkf^  and  AOt  as  the 
gimtive  case,  both  in  reason,  and  according  to  gTMiuticsd.  eon^ 
strucdott.  It  is  clear  the  statute  did  «at  mean  tt>  canfEne  thd 
qualification  altogether  ta  hmdid  property,  by  ^xleddicig  it  td  the 
son  and  heir  apparent  of  ait  esquire,  who  is.  supposed  to*  have  no 
laz\ded  property  of  his  own.  The  esquires  also  who  ate  enuiue-' 
rated  by  Catnden  are  persons  who  hove  no  land,  frottl^  8  M^ 
118.  we  maycoBeet  that  when  a  statutewitt  bear  two  iaPetf^ 
tations,  one  contrary  ta  sense,  die  odiev  a^eeaUe  to  it,  the  klt« 
tershattprovaiL  HereitwasevidemlytheintetttiM<>ftheLq0»* 
latttxe  that  persons  of  Ug^  degree  dian  an  esqwve  sfae«l<lhive 
a  quatification ;  Sot  if  die  opposite  conatncdon  were  to  pcemir 
a  person  woiild  have  a  derivative  dde,  when  the  pefsos  trcm 

whom 
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wlioiii  SQch  title  was  dcrmd,  would  have  aone  at  all :  and  this     17X5. 
fcrydcfioidant'ssonwiUderiTeariglitfroiBliUfiithar'ad^  ■ 

which  it  if  contended  the  bther  htnisdf  cannot.  ^!!^* 

2dif9  As  to  Ac  qocition  whether  a  doctor  of  either  of  the  ^ 
Englisi  uniTersides  be  a  person  of  superior 'degree  to  an  es^nire^ 
all  nmha  and  precedeneiea  are  settled  ki  three  waja  1  ddier  bf 
act  of  parlnnacnt,  or  by  the  King's  patent*  or  bjr  iaimemcnbl 
Gusttmi;  wBorw  (#)  tahen  from  J/irtoBMr  (*)  ranks  doctors  above 
esqaires^  00  do  theKmiUfi  this  is  the  verfbest  aiithoritf 
wUch  can  be  had  ftoos  the  nature  of  the  caas.  But  this  relalea 
onljr  to  EtfgBsb  degftca.    Thent 

Sdlj^Doca  adiploasafrodi&irAMdconSerthesameright?  A 
ittiA  docaor  io  of  equal  rank  with  an  Em^M^  one  as  a  member 
q(  the  civil  atnse.  11ie4tharticleof  the  act  of  union  sajst  there 
aha&  be  a  conununication  of  aH  rights,  {^c.  eacept  where  it  is 
expressljr  agreed  on  to  die  contrarj.  As  to  the  orilege  of  ph jo- 
cians^  and  die  two  uniTersities»  refusing  to  allow  to  &«r<o(  doctor 
Aor  own  privileges  within  their  respectif e  jurisdictions,  thej,  aa 
ptivale  coiporations»  have  a  right  to  make  what  regulations  thef 
I^ease  concerning  their  own  bo(Ues;  but  as  to  aU  general  iasmu- 
nities  derived  fimn  the  common  hw,  orundertheactof  nnioa^ 
diey  cannot  deprive  anybody  of  these. 

Tim  Cnnt  took  dme  to  cotmder  of  their  opinion :  but  Lord 

^4»j|U/ then  said,  diat  as  to  this  htter  ground,  he  Jud  no  doubt 

that  all  privileges,  granted  by  the  statutes  to  the  universifies,  were 

coafined  to  our  own,  and  did  not  extend  to  &0fifcmd^  or  other  fb- 

^gu  univeraides,  which  wer^  governed  by  their  oum  pardctdar 

hws  and  customs.    But  that  the  general  question  upon  the  con- 

^^nKtionof  th^  statute  of  Car  2.  shouU  not  pass  undecided. 

Aftaiwards  the  Court  deliTered  dicir  opinions  imaim, 

Wd  MAMSjnBLD,  Ch.  J    Tliis  b  an  action  of  debt  brought 

hy  tke  plaintiff  sq^ainst  the  defendant,  for  using  a  gun  far  the 

peipoie  of  killing  game^  not  being  duly  quaiiied  under  the  sta- 

^*>^  The  special  case  states  that  the  defendant  rested  his  jusdl^ 

otioo  upon  a  dijdoma  which  was  produced,  whereby  the  univbw 

^^it.AnAmvs  in  Snlitgiiihad  conferred  on  him  the  degree  of 

^^^cte  of  physic.  Two  objections  have  been  raised  by  the  coww 

sdforthe  defendant  against  the  competency  of  this  action.  Rrsl^ 

^  ««te  this  diploam  d»  defendant  hadi  die  saaae  rights  and 

(4)a.4^mi.sl0i  ffiiMkACtm^^ 

privileges 
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1785.    privileges  conferred  upon  him,  as  afc  required  by  a  degree  b<- 

— stowed,  by  either  of  our  universities,     adly.  That  doctors  in  ^ 

l^^s)     *^  learned  professions  are  of  higher  degree  than  an  esquire;  and 
Smaht.    therefore  by  the  aa  &  23  Car.  ^.  they  arc  exempted  from  Ac  pe- 
nalties of  the  several  statutes  relating  to  game. 

The  statute  aa  &  23  Car.  2.  has  these  yordftt  *'  other  than  die 
<*  son  and  heir  apparent  of  an  esquire,  or  oAer  person  of  higher 
^  degree/*  For  the  defendant  it  has  been  contended  that  <*odicr 
'<  person  of  higher  degree''  relates  to  the  esquire  himselff  and 
means  that  a  person  of  higher  degree  than  an  esquire  is  qualified  ;' 
whereas  on  the  other  side  it  is  contended,  that  it  means  <<  other 
<<  than  the  son  and  heir  apparent  of  an  esquire,  or  tbe  ton  of  any 
"  other  person  of  higher  degree/'  To  be  sure,  absurd  conse- 
quences may  seem  to  follow  from  giving  a  privilege  to  the  son, 
which  the  father  has  not :  but  the  question  is,  has  the  statute 
done  it  or  not  ?  I  wished  to  have  the  general  point  determined, 
because  of  the  consequences.  This  Court  considered  the  point 
once  before  in  the  case  of  The  King  v.  Utiey;  and  there  they  hcld^ 
that  the  statute  meant  the  sons  of  other  per^ns  of  higher  degree. 
On  full  consideration  I  am  not  ripe  to  vary  from  the  opinion 
given  in  that  judgpient.  All  the  precedents  are  so :  Burn^s  prece- 
dent gives  the  same  construction.  But  what  struck  me  most  was 
this,  the  drawer  of  this  statute  of  Car.  2.  certainly  had  the  farmer 
I  statute  of  Jac.  I.  in  his  view;  for  though  it  do  not  follow  the 

other  statute  throughout,  yet  it  does  in  that  clause,  and  that  does 
not  admit  of  a  doubt';  for  there  the  M'ord  «<^*  is  expressly  insert- 
ed. I  cannot  therefore  unnecessarily  vary  from  the  decision  that 
has  been  given ;  I  say,  unnecessarily,  because!  am  satisfied  on 
the  other  ground  of  the  opinion  which  I  delivered  the  other  day. 
On  that  ground  there  is  not  a  colour  for  saying  that  the  defend- 
ant is  qualified  by  the  act  of  union.  It  is  true,  that  by  the  fourth 
article  of  that  act,  the  Scotch  have  the  same  general  privileges  as  the 
Bngltsb^  but  then  they  must  have  the  same  qualifications,  other- 
wise they  come  not  within  the  same  description;  for  the  general 
article,  which  declares  there  shall  be  a  communication  of  all  privi- 
leges,  can  only  mean  such  as  are  of  a  general  nature.  A  burgess 
of  London  is  endued  with  certain  privileges^  to  which  a  burgess  of 
Edinburgh  has  no  claim :  so  in  every  case  where  a  privilege  is  of 
a  qualified  nature,  it  must  be  understood  with  that  qualification. 
A  doctor  of  the  English  universities  may  become  a  member  of  tbe 
college  of  physicians  \  may  plead  in  Doctor's  Commons ;  and  has 

various 
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nrious  other  pnTileges^  from  allof  which  a  Scotch  doctor,  as  such,     1 785. 

iscxduded.    The  qualification  therefore  must  be  from  Oxford  or 

CatiAri^.  In  like  manner,  the  statute  allowing  men  of  certain  J®^* 
<lcptcs  to  have  dispensations  for  holding  two  livings  necessarily  Smabt. 
refers  to  such  degrees  only  as  are  obtained  in  an  Englbh  univer- 
sity; for  Ac  church  of  Scotland  is  distinct  from  ours,  and  admits 
not  of  the  same  rules.  Therefore  whatever  rank  the  defendant 
may  hold  by  curtesy,  he  is  not  in  point  of  law  to  be  considered  as 
a  doctor  to  this  purpose. 

Whxes,  J,  It  is  my  misfortune  to  difier  from  the  rest  of  the 
Court  on  the  construction  of  the  statute  of  Car,  2.  The  case  of 
the  King  and  Ut/cy  came  before  us  on  a  motion  to  quash  a  con* 
viction  on  the  22  and  23  Car.  2.  r.  25.  on  account  of  the  word 
"  5^"  being  inserted  before  the  words  "  cfther  persons  if  higher 
<<  Agrter  I  find,  by  looking  into  my  own  paper-bode,  that  the 
case  was  but  slightly  argued ;  and  the  Court  principally  relied  up. 
on  the  ground  that  all  the  precedents  were  in  that  form.  I 
adopted  that  opinion  at  the  time,  but  I  now  beg  leave  to  retract 
my  assent  to  that  determination,  for  three  reasons : 

li/.  The  game  hwsare  already  sufficiently  oppressive,  and  there- 
fore ought  not  to  be  extended  by  irbplication. 

tMj,  Because  I  think  that,  in  grammatical  construetion  and 
propriety,  the  words  <<  other  persons^  must  be  taken  to  be  in  the 
mminafivef  and  not  in  the  genitive,  case. 

id/jt  Because  adifferent  construction  is  unnatural  and  unreason, 
able,  and  must  be  pn^uctive  of  endless  inconvenience  and  ab- 
surdity. 

First,  Nothing  can  be  more  oppressive  than  the  present  system 
of  the  game  laws.  We  are  told  that  they  arose  from  the  old  forest 
laws,  which  restncted  the  right  of  killing  game  to  much  narrower 
limits;  and  hence  that  these  new  regulations  encroach  on  no  pri- 
vileges to  which  we  were  before  entitled,  are  introductive  of  no 
new  or  extraordinary  severities,  but  on  the  contrary  are  mild  and 
supportable  when  compared  with  the  sources  from  whence  they 
flow.  Mr.  Justice  BLi^itone,  however,  in  the  2d  book  of  his 
Cominentaves,  c.  27.  holds  a  difierent  language.  And  wherever 
a  law  is  productive  of  tyranny,  I  shall  ever  give  my  consetit  to 
narrow  the  construction. 

s^^t  According  to  the  grammatical  construction  of  tliat  clause 
in  the  statute,  in  my  opinion,  the  words  «*  other  persons  of  higher 
'^  d^ree"  must  be  ulien  in  thenpminativd  case,  for  want  of  the 
word  u  (f.^  and  I  am  the  moie  ciHifinned  in  this  opinion ;  for 

Vol.  I.  ,        E  where 


50  CASES  IN  MICHAELMAS  TERM, 

1 785.     where  the  legislature  meant  the  genitive  case,  they  have  ea^itssly 

Inserted  the  word  « ofi^  as  in  the  statute  i  J&c^  i.  c  27. 

i^rilirf     wWch  is  one  of  the  statutes  for  the  preservation  of  game^  and  the 

Smart.    9  Ann.  r.  5.  $  2.  which  relates  to  qualifications  for  sitting  in  pa^ 

liament.    But, 

3^!^,  What  I  most  rely  on,  are  the  manyunaccountableabsurdi- 
ties  which  must  £ow  from  a  different  mterpretation.  Tlie  eldest 
son  of  a  barrister  at  law,  or  of  a  captain  in  the  army  or  navy,  will 
be  qualified  as  3uch,  and  yet  the  father  himself  will  not.  Even 
a  peer,  who  is  not  qualified  by  property,  will  not  be  privileged 
to  hunt  or  lull  game;  though  his  son,  who  claims  through  him, 
will  have  that  privilege.  The  act  could  never  mean  to  annex 
the  qualification  to  /am/ only:  the  term  esqinn  has  no  relation 
whatever  to  landed  property ;  for  no  landed  estate,  however  laigCi 
will  confer  the  title;  but  it  must  be  acquired  either  by  office, 
the  kmg's  patent,  or  some  other  means  laid  down  by  SiUm  and 
Camden.  A  lord  of  a  manor  is  certainly  not  an  esquire  by  virtue 
of  his  manor  or  royalty,  though  in  common  accepUtion  he  is  con- 
sidered as  such.  This  is  evident  from  the  ad  section  of  tfatf  22 
and  23  Car.  2.  c.  25.  which  empowers  lords  of  manors  or  odier 
royalties,  not  under  the  degree  of  an  esqmrit  to  appoint  ganAO-keepers; 
but  no  lord  of  a  manor  under  that  rank  can  make  such  an  appoint* 
ment;  whatever  his  estate  may  be.  On  the  other  hand,  was  ever 
an  esquire,  since  the  passing  of  this  act,  convicted  on  it  ?  If  no 
instance  of  any  such  conviction  can  be  produced,  that  shews  the 
general  senseofthenationas  tothisact,  and  is  a  much  more  power, 
ful  argument,  and  has  greater  weight  with  me,  than  any  fcultf 
precedent  in  J?irr».  If  we  look  into  the  preambles  of  the  statutes 
upon  the  same  subject,  is  it  not  plain  against  whom  they  are  point- 
ed?  Chiefly  against  persons  of  low  degree  j  to  prevent  mechanics 
from  leaving  their  lawful  trades  and  employments  to  kill  and  de- 
stroy  the  game,  to  the  prejudice  of  noblemen,  gentlemen,  lords 
<rf  manors,  and  others.  For  these  reasons,  I  think  gentlemen  of 
fills  description  ought  not  to  be  deprived  of  their  Timusemcnts; 
and  this  is  my  opinion  on  the  general  import  of  the  act :  how  far 
it  may  afiect  die  present  question,  is  another  matter. 

As  to  the  second  point.  If  an  esquire,  as  such,  be  quaUfiedi 
I  am  likewise  of  opinion  that  doctors  are  so.  To  this  it  is  ob- 
jected, that,  at  all  events,  a  person,  who  has  not  taken  hisdegiteat 
either  of  our  own  universities,  is  not  to  be  considered  in  the  light 
of  a  person  qualified  by  ihe  same  means  that  those  are.  But  this 
objection  is  in  my  mind  done  away  by  the  4th  ardclc  of  the 

union, 
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union,  which  eoacts,  that  there  shall  be  a  communication  of  all     1785. 
privilege,  ^cept  where  it  is  expressly  provided  to  the  contrary.  ■■■ 

A$  to  their  being  deluded  -by  the  college  of  phyucians,  that  is     ^'* 
merely  the  result  of  a  local  institution.    Howerer,  as  the  rest  of    AMAtr* 
the  Court  are  against  me  on  the  first  pointy  I  shall  give  no  further 
opinion  upon  this. 

AsHHUBST,  J.  I  see  no  reason  for  departing  from  the  con- 
ttmction  which  has  been  putupon  the  statute  aa  and  13  Car.  2. 
by  this  Court  in  the  case  of  the  Ain^and  Utky.  The  game  laws 
are  rather  to  be  considered  as  positive  rulest  than  as  founded  on 
reason ;  therefore  it  is  safer  to  adopt  what  they  have  actually  said^ 
tban  to  soppose  what  they  meant  to  say.  Though  by  the  statute 
of  Jac,  I.  rank  as  well  as  propierty  gave  a  qualification  1  yet  un- 
der this  statute  of  Car.  a.  a  man  can  only  be  qualified  by  means 
of  property.  But,  said  the  legislature,  the  heir  apparent,  who  b 
in  the  line  of  succession,  shall  likewise  be  qualified,  from  a  sup- 
position that  the  esquire  was  so  already.  According  to  which 
coostmction,  I  cannot  think  that  it  viras  their  intention  purposely 
to  exclude  the  father,  but  in  fact  they  have  done  it;  and  the  mat- 
ter is  put  out  of  all  doubt  by  the  statute  of  JoffKx,  which  expressly 
exdndes  them :  and  so  does  the  statute  of  Car.  2 .  as  efiectually  in 
my  opinion.  The  blunder  has  been  adopted  perhaps  without 
meaning  it.  Tins  appears  to  me  from  the  wording  of  the  clause  $ 
for  it  should  seem  strange,  that  in  fixing  the  qualifications,  they 
should  begin  with  property,  then  go  to  a  derivative  qualification, 
and  then  retumtoaverylargedescriptionoforiginal ones,  namely, 
quality  and  degree.  In  a  grammatical  sense  also,  it  must  be  uken 
to  be  in  the  genitive  case,  in  the  same  manner  as  if  the  word  «  $/^ 
had  been  actually  inserted.  I  see  no  reason  to  depart  from  the 
construction  put  upon  the  statute  Car.  2.  in  the  ISng  and  Utleyt  as 
founded  on  the  precedent  in  Burm  nor  can  anyinconvenience  re- 
sult from  it;  for  the  legislature  may  hereafter  extend  the  qualifi- 
cation, if  they  think  proper.  It  is  not  necessary  to  say  any  thing 
apon  the  other  head ;  if  it  were,  I  should  agree  with  my  Lord.  ' 

BuLLBK,  J.  The  case  of  the  King  and  Uikj  did  not  pass  with 
.  so  little  argument  as  my  brother  JFiUe/  supposes;  for  I  remember 
it  «vu  argued  very  fully ;  and  the  grounds  of  our  decision  were ; 
li/,  The  constant  form  of  convictions  on  the  game  laws,  which 
ought  to  hare  great  weight  with  the  Court  (a).  2i//^»Fromacom« 
parison  of  the  several  acts  telatingtogame.   But  notwithstanding 

(«)  Vkk  iZ.  w.  Thtmfmf  pott.  %  vol  l8.  ft  H,  t.  Afii*?, ;!  J85. 

£  a  that 
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1785.     that  decision,  if  at  this  moment  I  saw  any  reason  to  alter  the 
•  opinion  which  I  then  gave,  I  would  readily  do  it,  and  correct  my 


igai^j]  wJstakc.  But,  upon  the  best  consideration,  which  I  have  been  able 
Smart,  to  give  the  subject,  in  my  opinion  that  judgment  was  right,  irf, 
Taking  this  clause  of  the  act  of  Car.  2.  in  a  grammatical  sense, 
had  the  exception  extended  no  farther  than  to  <<  other  persons  of 
«  higher  degree,"  still  I  should  have  thought  that  the  word  "  j^ 
was  intended,  and  chat  the  word  **  cthef'*  was  to  be  understood 
in  the  genitive  case :  but  I  am  confirmed  in  my  opinion  by  the 
manner  in  which  the  clause  proceeds ;  for  the  words  immediately 
following  are,  <'  and  the  owners  and  keepers  of  forests,  parks, 
«  chases,  and  warrens :"  now,  had  the  preceding  part  of  the  sen- 
tence, "  or  other  persons  of  higher  degree,"  been  intended  to  be 
taken  in  the  nominative  case,  why  did  the  legislature  alter  the  mode 
of  expression ;  for  when  they  speak  of  other  persons  to  be  exempt- 
ed in  their  own  right,  they  then  change  the  words.  Again,  it  is 
asked,  what  reason  is  there  for  excepting  the  elder  son  alone,  and 
not  the  younger?  The  only  reason  that  can  be  given  is,  because 
the  eldest  son  is  presumptive  heir  to  the  real  estate,  which  is  a  fur- 
ther  argument  for  supposing  that  landed  qualification  was  the  im- 
mediate object  of  the  statute;  and  in  fact  this  act  of  Car.  2.  had 
that  principally  inww  5  for  it  repeals  the  personal  qualification 
of  the  statute  of  James,  and  leaves  no  other  qualification  but  that 
of  land,  with  the  exception  in  favour  of  the  heir  apparent,  on  ac- 
count of  his  right  of  succession.  And  we  may  observe  that  there 
is  the  same  exception  introduced  into  the  act  for  qualifications  of 
members  of  parliament.  I  have  no  doubt  but  that  the  legislature 
took  it  for  granted  that  esquires  themselves  would  be  qualified 
in  respect  of  their  land;  and,  for  the  reasons  assigned,  extended 
the  qualification  to  their  eldest  sons.  So  that  had  the  legislature 
been  asked  at  the  time  of  making  this  act  whether  they  intended 
to  exclude  the  younger  sons  of  dukes  ?  they  would  have  answer- 
ed, no.  But  I  am  as  firmly  persuaded  that  had  the  same  question 
been  put  to  them  with  respect  to  doctors,  they  would  have  an- 
swered in  the  affirmative.  Be  that  as  it  may,  we  are  bound  to 
take  the  act  of  parliament,  as  they  have  made  it:  a  casus  omissus 
can  in  no  case  be  supplied  by  a  court  of  law,  for  that  would  be 
to  make  laws;  nor  can  I  conceive  that  it  is  our  province  to  con- 
sider, whether  such  a  law  chat  has  been  passed  be  tyrannical  or 
not.  It  has  been  said  that  this  act  is  only  pointed  against  persons 
of  low  degree,  as  appearsfrom  the  preamble.  Toconsider  the  pre- 

S  amble 
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amble  of  an  act  is  to  be  sure  in  general  a  good  mode  to  come  at     1 785. 
the  meaning  of  the  legislature,  but  it  does  not  assist  us  in  this  ' 

case ;  for  we  gather  from  the  enacting  part  of  the  statute  that  a     ^l^^^ 
person  who  has  a  freehold  of  99/.  per  anttum,  or  a  leasehold  for    Smart. 
99  years  of  149/.  per  annumy  is  not  qualified  ;  but  can  it  be  said 
that  either  of  these  is  a  mean  or  vulgar  person  ? 

llius  far  we  have  been  considering  the  statute  of  Car.  2«  alone; 
but  now  consider  it  as  coupled  with  the  former  statutes  which 
are  in  pari  materid.  In  the  statute  of  James^  the  same  words, 
«  other  persons  of  higher  degree"  are  used;  and  there  it  is  clear 
that  they  are  used  as  part  of  the  description  of  the  sons,  for  the 
particle  <<  g^"  is  expressly  prefixed  :  now  if  the  statute  of  Car. 
2.  be  any  ways  doubtful,  we  must  expound  it  by  the  statute  of 
JameSf  and  that  is  confined  to  sons  alone. 

But  the  strongest  ground  of  all  is,  that  all  the  acts  relative  to 
game  have  been  from  time  to  time  restrictive  of  the  right  to  kill 
game.  They  abolish  some  qualifications,  and  raise  the  others, 
and  consequently  lessen  the  number  of  qualified  persons ;  and  no 
one  statute  can  be  construed  into  an  enabling  one.  This  is  de- 
cisive. There  is  not  a  pretence  to  say  that  a  doctor  of  physic  is 
within  the  exception  of  the  statute  of  James  ;  then  if  he  be  not 
within  that  statute,  how  can  he  be  said  to  be  qualified  under 
the  statute  of  Car*  2.  which  is  a  restraining  one,  and  gives  no 
new  qualification  whatever  ? 

As  to  the  other  question,  whether  a  doctor  of  physic  of  the 
defendant's  description  be  qualified,  I  think  he  is  not,  on  ano- 
ther ground :  but  on  this  head  I  refer  generally  to  what  my 
Lord  has  said. 

Judgment  for  the  plaintiflF. 


Messenger  against  Armstrong.  ,,  .  ^ 

°  If  a  land- 

lord give 

A  CnON  for  double  rent.   The  first  count  of  the  declaration  »^^^^  »>" 
-^  stated  that  the  plaintiff  at  Whitsuntide  1 78 1,  demised  a  cer-  r"i  ■«  .*« 
tun  messuage  and  tenement  to  the  defendant  for  three  years,  at  of ^^  kite, 
the  yearly  rent  of  five  guineas  per  annum.    That  the  plaintiff,  J^J^^^^" 
before  the  determination  of  the  lease,  gave  the  defendant  notice  wr.thc 
to  quit  at  Whitsuntide  1784 :  that  the  defendant  held  over,  and  ^tttkd  to 
diat  double  rent  became  due  from  Whitsuntide  1784.  fr^lV*'"'' 

The^wO' 
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1785.        The  second  count  stated  another  notice^  serired  on  the  3d  of 
■    '  7««^f  (after  the  expiration  of  the  first  notice  to  quit  at  Wtitsun" 

^oEE  "*  ^^>)  ^^  4^^^  >^  ^c  Martinmas  following,  or  to  pay  doubk  rent. 
^»"^  On  the  trial  before  Mr.  Justice  Heatb,  at  the  last  assizes  at 
STRONG.  Car/isle,  the  defendant's  counsel  contended  that  the  first  notice 
And  a  te-  was  wavcd  by  the  second :  but  the  judge  thought  that,  as  the 
delivered  to'  double  fcnt  was  incurred  before  the  second  notice,  the  plaindff 
Ster  rflT*  ^^i^^  ^^  recover.  Verdict  for  the  plaintiff  for  double  rent  fro© 
cx|»ntion     the  expiration  of  the  first  notice. 

tic^"^  q!at  ^  ^  motion  to  set  aside  the  verdict  for  a  misdirection  of  the 
oiiB*<tub«  judge} 

<«  d^"^  #•  ^^  shewed  cause  against  the  rule,  and  insisted  that  the  se- 
l^in^  cond  notice  was  either  void,  or  it  was  a  ratification  of  the  first, 
no  waver  of  That  the  plaintiff,  having  a  right  to  possess  the  premises  at 
^J^J^*^  WTUtsufOide  1 784,  might  have  brought  an  ejectment,  or  demand- 
of  the  ed  double  rent  from  that  time ;  and  that  the  subsequent  notice, 
which  hat  having  been  meant  to  confirm  the  first,  ought  not  to  be  con- 
aKruedm.  g^nicd  ^s  an  avoidancc  of  the  right  which  ha4  once  vested. 

Lambft  in  support  of  the  rule,  observed  that  one  of  the  points 
at  the  trial  h^d  been,  that  the  defendant  had  taken  these  premises 
for  twenty-one  years,  determinable  at  the  end  of  three  years  {a)f 
which  so  far  altered  the  case,  that  it  made  a  notice  to  quit  ab- 
solutely necessary  before  an  ejectment  could  be  brought,  br  dou- 
ble rent  accrue.  That  the  first  notice  was  only  given  two 
months  before  the  expiration  of  the  three  years,  and  that  even 
had  been  waved  by  the  second.  That  there  was  a  difierence 
between  the  two  notices  ;  the  first  was  simply  to  quit^  and  the 
second  was  to  qutt^  or  to  fay  double  rent^  so  that  the  plaintiff  did 
not  mean  to  receive  double  rent  under  the  first  t  the  second  also 
recognized  the  tenancy  to  continue.     Cowp,  247. 

Lord  Mansfield,  Ch.  J.  Where  a  term  is  to  end  on  a  pre- 
cise day,  there  h  no  occasion  for  a  notice  to  quit,  because  both 
parties  are  apprized  that  unless  they  come  to  a  fresh  agreement 
there  is  an  end  of  the  lease  [b).  Here  it  ehded  at  Wkksmiii; 
the  landlord,  before  the  time  expired,  told  the  tenant,  **  yoa 
<<  know  you  are  to  quit ;"  the  meaning  of  that  is,  « If  you  do  not 
«  quit,  I  will  insist  on  my  double  rent.'*  And  he  gave  him  a  so- 
coad^notioe  afterwards,  wherein  he  said  ii^  so  many  express  words 

tfy  Thii  did  not  appear  fhm  the  Jud|fB*t  report.  (i)  PMt  xds. 

what 
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wbat  was  befiyre  to  be  ooUected  by  intendineat.    There  is  no     1785. 
mAom  for  the  motion. 


Per  Curiam^  Rule  discharged.        «■« 

— — — — 1^— —  AftM- 

Pyne  agahut  Dok. 

rpHIS  came  on  in  consequence  of  a  motion  made  on  a  former  An  actioo 
-^  day  bj  Afmgaj  for  a  ruk  to  shew  cause  why  a  nonsuit  ^,S!!!w, 
should  not  be  entered.  m«DttiDtd 

BuLLBftt  J*  read  the  following  report    This  was  an  action  in  tail,  ei- 
of  trorer  broaght  by  the  tenant  in  tail,  expectant  on  the  deter-  S^JSJT 
aunadon  of  an  estate  for  life  without  impeachment  of  waste,  for  mintcioa  of 
timber  which  grew  upon,  and  had  been  severed  from,  the  ufj[t£i^^ 
estate,  and  was  in  the  possession  of  the  defendant.  *^^  ^ 

On  the  part  of  the  plaintiff,  a  deed  of  settlement  was  produced  (/wafu,  for 
and  profed.    This  deed  was  executed  in  Ireland^  and  there  was  ^J^^' 
an  indorsement  of  the  registry  there.    It  was  objected  that  the  Mpoot  •nd^ 
registry  ought  to  be  proved.    But  this  objection  was  over-ruled.  ^,  tkt 
Under  this  settlement,  the  plaintiff,  being  the  eldest  son  of  John  V^'^r  ^ 
Pyie^  became  tenant  in  tail,  expectant  on  the  determination  of  %s.  isJmi. 
an  estate  for  life  limited  to  Join  Pytte,  his  father,  without  im-  ^'*^ 
peachment  of  waste.    It  was  proved  that  dne  Star!  gave  the 
orders  for  cutting  the  timber  in  question,  and  that  Starl  sold  it 
to  the  defendant  Dpr.    It  was  also  proved  that  Seari  had  been 
appointed  by  Join  Pynf^  the  tenant  for  life,  to  take  care  of  the 
mansion-house  at  CcJbam-HaU,  to  which  the  lands  upon  which 
the  timber  grew  belonged.    That  John  Pyne  afterwards  married 
Seartz  sister,  and  left  Codham-HaU  in  the  care  of  Searl.    That 
when  Searl  succeeded  to  the  management  of  Codbatn^HaU^  the. 
estate  was  very  well  timbered;  that  there  were  70  acres  of  wood 
in  good  order;  that  after  Searl  came  there,  the  trees  were  cut 
down  at  all  times,  without  regard  to  the  seasons  for  peeling 
the  baifc ;  and  that  a  great  number  of  ornamental  trees  were  cut 
down*    Notorious  devastation  was  proved. 

It  was  objected  for  the  defendant  that  the  property  was  in     ^ 
the  tenant  for  life,  without  impeachment  of  waste,  and  not  in 
the  plaintiff.    Mr.  Baron  Eyre  put  it  upon  the  defendant  to  shew, 
that  the  timber  was  cut  and  sold  by  order  of  the  tenant  for  life. 

Some  letters  were  read  on  the  part  of  the  defendant,  written 
by  John  Pyne^  the  tenant  for  life ;  in  one  of  which  Searl  was 
directed  « to  take  care  of  the  wood,** 

After 
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I'jSc^        Aft^  ^  s^<>^  argument  on  behalf  of  the  plaintiff  by  Rms  and 

■  Garrowj  the  Court  thought  the  case  extremely  clear. 

Ptne         Lord  Mansfield,  Ch.  J.     In  the  first  place,  this  is  an  action 

'&OII.      of  trover.     An  action  of  trover  must  be  founded  in  the  property 

of  the  plaintiff.     But  what  property  had  he  in  this  timber? 

None.     A  tenant  for  life,  without  impeachment  of  waste,  has 

^  right  to  the  trees  the  moment  they  are  cut  down. 

As  to  the  distinction  between  waste  and  destruction,  it  has 
lately  been  introduced  into  the  Court  of  Chancery ;  and  I  agree 
with  the  counsel  at  the  bar,  that  when  a  general  rule  of  property 
is  established  by  a  court  of  equity,  it  should  be  followed  by  a 
court  of  law,  that  their  decisions  may  be  uniform.  In  the  ca^ 
ofRaby  Castle  (a),  which  was  a  suit  for  maliciously  unleading  the 
house,  and  pulling  down  the  tiles,  isfc.  which  occasioned  the 
ruin  of  the  castle,  the  friends  of  the  infant  brought  a  bill  to  re- 
strain the  tenant  for  life.  Lord  Cawper  thought  that  this  waste 
could  not  be  protected  within  the  clause,  ^*  without  impeachment 
<<  of  waste,''  and  decreed  accordingly.  By  steps,  that  Court  have 
gone  a  little  further,  and  they  have  protected  an  avenue  leading 
to  an  house  (i)  but  not  all  ornamental  timber.  And  in  the  case 
of  Sir  Herbert  PacHngton  (f),  they  went  a  little  further  j'for'they 
protected  trees  which  were  either  an  ornament  or  shelter  to  the 
house.  In  this  case,  the  distinction  between  ornamental  and 
other  timber  is  not  made;  damages  were  not  given  on  such  a 
distinction ;  for  they  were  very  inconsiderable,  only  ao/.  I  am 
of  opinion  that  the  plaintiff  cannot  maintain  this  action. 

Rule  absolute  (d). 

(a)  %  FiTH.  738.  F'aiu  V.  Lord  Saritard. 

{b)  In  CharUum  v.  CiarUtw,  mentioned  by  Lord  HariwUke  in  3  Atk,  ai6.    Lord 
Chtncellor  Kimg  extended  the  protection  to  trees  in  a/«ri. 
if)  3  Atk,  ai5.  5  Bat.  Ahr.  491.  (iQ  Vide  H€rlaitiukm*%  caae.   4  ^t-  6a. 


'//zf*-  A    t  ^^r^ 


V 


.7  f^^ ^-^J^F^  ^^^^  Hearn. 


Awigerbe-  jI SSUA^ SIT  upon  a  wager.  This  was  an  action  tried  be- 
y^  wkh  ^^^^  ^^^  Mansfield  at  the  sittings  after  last  Term,  at  Gmld- 

respect  to  hatt^  to  recovcT  100/.  won  on  a  wager  by  the  plaintiff  of  the  de- 
an^dMtion  f^i^^ant,  on  the  event  of  an  election  of  a  member  to  serve  in 
of  a  member  parliament  for  the  borough  of  So§(tbwark,  when  the  jury  found  - 

to  senre  m  ^^  *  '  J     ' 

parliament,  thc  foUowing  special  casc : 

hid  bdfbre 

the poU began, UilkgaL   [6 T. R. 499.  x j&/. Casca 619.  3 T. R. 706.  %B.SeJ'.sl'] 

That 
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That  the  borough  of  Sauiiwari  sends  two  members  to  parlia*     1785. 
mcnt;  and  that  on  the  a2d  Jwte  1 784,  there  was  a  vacancy  in  ■■ 
ihc  room  of  Sir  Barnard  Turner.    That  Mr.  Le  Mesurier  and  Sir     ^"^'j* 
Richard  Hctbam  were  candidates  for  the  said  boiough.    That  the    mA&ir. 
pUntiff  and  the  defendant  were  voters  and  partiasans  of  the  re- 
specdve  candidates,  and  had  canvassed  and  taken  decided  parts  on 
opposite  sides;  the  plaintiff  being  for  Mr.  Le  Mesurier^  and  the 
defendant  siding  with  Sir  Richard  Hotbam^  before  the  bet  was 
made.    That  the  bet  stated  in  the  first  count  of  the  declaration 
was  made  before  the  poll  began,  and  both  parties  voted  for  their 
respective  friends,  and  solicited  other  voters.     That  Mr.  Le 
Meiurier  was  duly  elected,  and  returned  as  member  of  the  said 
borough  at  the  said  election. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  in 
thu  action  ? 

Le  Mesurier  for  the  plaintiff  observed  that,  as  wagers  in  general 
were  legal,  he  might  put  it  on  the  defendant's  counsel  to  shew  in 
what  respect  the  present  instance  was  an  exception  from  that  ge« 
neral  ruk.  However,  he  would  shew  that  this  was  not  within 
any  of  the  exceptions  yet  laid  down  in  courts  of  law  upon  this 
subject.  The  objection  at  the  trial  was,  that  such  a  wager  was 
against  sound  poUcy,  and  so  againstcommonlaw:  but  at  common 
law  every  thing  was  not  considered  as  contrary  to  sound  policy, 
which  might  be  injurious  to  society,  or  which  might  tend  to 
make  men  bad  citizens ;  otherwise  all  gaming  contracts  would 
have  been  void  at  common  law ;  so  would  msurances  without  in- 
terest; so  would  stock-jobbing}  without  the  necessity  of  particu* 
lar  statutes  being  passed*  for  that  purpose.  What  then  were  the 
deddons?  There  were  only  two  cases  in  which  wagers  were  un. 
lawful,  both  of  which  are  laid  down  in  Da  Costa  and  Jones  (a). 
Krst,  where  the  interest  of  third  persons  is  concerned,  as  when  the 
^scnssion  on  which  the  wager  depends  maybe  injurious  to  themi 
in  which  case  the  law  says  an  innocent  person  shall  not  suffer  from 
a  mere  voluntary  transaction  between  two  strangers.  Secondly, 
where  the  public  is  directly  injured;  as  where  the  wager  is  an 
inckement  to  a  breach  of  the  peace,  as  if  a  man  lay  a  wager  that 
he  will  knock  another  down$  or  an  inducement  to  immorality,  as 

if  he  by  that  he  will  seduce  a  woman.     A  third  principle  was  at- 
tcmptedtobe  laid  down  in  Foster  v.  Tbacherj  (i),  that  wagers  were 

.  unlawful 

W  7r.az  Gm.  3.  J9.  Jt  That  wsj  a  wagar  that  war  wouU  be  dechured  againac 
frmu  withiii  three  mootibi:  the  opinion  of  the  twdve  Judges  was  taken  on  the  point, 

whether 


AL2.XN 

dgaima 
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l^9S^  unlawful  from  the  magnitude  and  public  nature  of  the  subject 
matter.  But  that  was  never  decided:  and  he  conceived  erendiat 
diatwagerwasgood:  forin  iZitfv  33.  there  is  a  wager. on  CAor/er 
HsAjLN.  iitf&fwiifsrestoration)  where  the  objection  was  never  taken.  And 
the  act  of  7  Ann.e.  16.  makes  void  all  wagers  on  peace  or  warfor 
a  limited  dme.  The  legislature  must  therefore  have  coimdered 
them  to  be  lawful  both  before  the  passing,  and  aJFter  the  expiration, 
of  the  act.  But  the  case  of  Jones  v.  Randall^  Ccwp.  37.  is  deci- 
sive ;  for  there  it  was  resolved  that  wagers  may  be  laid  on  the  ad- 
ministration  of  the  laws.  That  was  a  subject  of  greater  impor- 
tance than  the  present.  The  question  whether  any  particular 
member  shall  be  returned  to  parliament  bears  not  the  least  com- 
parison to  it.  The  share  which  he  has  in  the  legislature  is  so  small, 
and  the  probability  of  the  public  bemg  at  all  affected  by  his  elec- 
tion is  so  remote,  ^s  not  to  be  mentioned  in  competition  with  so 
momentous  a  question,  as  what  measure  shall  be  dealt  out  to  the 
subject  from  the  highest  tribunal  of  justice.  He  concluded  there- 
fore that  thb  question  stoodclearof  any  objection  which  had  been 
yet  allowed  by  the  Court;  for  this  was  the  case  of  a  je»i,;i&  wager, 
the  parties  bettmg  on  the  side  in  which  they  were  enga^,  and 
forwhich  they  had  been  canvassing.  Had  corruption  .been  either 
intended  or  practised,  the  transaction  would  have  worn  a  difierent 
complexion,  and  would  then  have  been  tried  by  difierent  rules. 

Wood^  €ontri,  contended  that  this  wager  was  void  on  the  general 
principles  which  had  been  adopted  in  Jones  v.  Randall;  where  it 
was  to  be  collected  that  a  wager  was  void,  if  against  the  princi- 
ples of  morality  or  sound  policy.  That  the  case  of  Jones  v.  Rofi^ 
doll  was  distinguishable,  from  the  present  \  for  there  neither  of  the 
parties  concerned  had  any  influence  in  the  decisbn  of  the  ques- 
tion, diough  they  were  interested  in  the  event.  That  this  action 
was  not  only  repugnant  to  morality  and  sound  policy,  but  particu- 
larly so  to  sdl  the  acts  of  parliament  that  had  been  passed  for  pre- 
serving the  purity  of  elections*  That  it  countenanced  bribery  in 
the  highest  degree  \  and  at  all  events  was  the  means  of  influen- 
cing voters  before  the  election,  for  it  was  equivalent  to  binding 
themselves  under  such  a  penalty  to  vote  for  a  particular  person. 

The  case  of  Joms^i^^oi  Knight  against  Parrjp  was  a  betupon 
the  £rM/^election  which  was  tried  before  Lord  Mansfieldzt  GtiU' 
iaU.    There  it  did  not  appear  whether  the  parties  were  voters  or 

whether  that  wager  were  void  under  the  sut.  14  G.  3.  t.  4S.  The  Courts  of  J9.  iE.  ind 
C.  A  were  of  opinion  that  it  was ;  and  the  Court  of  Exd^oer  ntiirm^  But  aoHS' 
pwBt  WBS  evwpvtn  Mllie  cast. 

not; 
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aof;  forthe  momentMr.  IPo/Zo^hadopened  the  case.  Lord  if/off/-    1785. 
fM  thought  it  was  a  colour  for  bribery,  and  nonsuited  the  phuntiff.  ' 

LiMuwner^  in  reply,  denied  that  the  laws  watched  the  cxer-  ^^ 
6a/t  of  that  public  trust  which  was  lodged  in  the  foter,  with  mAtN* 
fuch  jealousy  as  was  contended  for  by  the  defendantfs  counsel. 
All  it  required  was,  that  he  should  not  sell  his  vote:  he  was 
open  to  aU  other  motiTes  of  partiality,  prejudice,  afiection,  or 
resentment,  which  are  so  highly  criminal  in  other  public  trusts. 
He  may  withhold  his  vote  entirely  if  he  please,  or  he  may  engage 
it  by  a  previous  promise,  and  such  a  promise  will  bind  many 
honest  men  much  more  forcibly  than  any  influence  arising  from 
pecimiary  considerations  like  the  present. 

The  principle  of  elections  is,  that  they  should  be  free;  and 
that  freedom  is  not  affected  by  any  restriction  which  the  voter 
voluntarily  imposes  upon  himself.  But  if  this  be  an  influenccy 
it  must  be  such  an  one  as  the  candidate  could  employ:  now  he 
could  not  procure  a  vote  by  endeavouring  to  persuade  a  voter 
diat  he  might  gain  by  laying  such  a  wager  as  the  present.  It 
is  absurd  to  call  this  an  influence  which  can  operate  only  indi- 
recdy,  but  not  directly;  which  is  binding  <mly  when  it  ori- 
gViates  with  the  voter  himself;  but  which  becomes  riiUculous 
V  suggested  by  the  party  for  whose  benefit  it  is  to  be  created. 
And  in  fact  it  is  no  benefit  to  the  candidate;  for  if  it  secure 
him  one  vote,  it  equally  alienates  another. 

Lord  Mansfield,  Ch.  J.  Whether  this  particular  wager  had 
any  other  motive  than  the  spirit  of  gaming,  and  the  zeal  of  both 
parties,  I  do  not  know :  but  this  question  turns  on  the  species  and 
natnieof  the  contract;  and  if  that  be  in  the  eye  of  the  law  cor- 
rupt, and  against  the  fundamental  principles  of  tW  constitution, 
it  cannot  be  supported  by  any  court  of  justice.  One  of  the  prin- 
cipal feundarions  of  this  constitution  depends  on  the  proper  exc 
crdse  of  this  franchise,  that  the  election  of  members  of  parlia* 
ment  should  be  free,  and  particularly  that  every  voter  should  be 
bet  boat  pieuniary  inftuencf  in  giving  his  vote. 

This  is  a  wager  in  the  form  of  it  by  two  voters,  and  the  event 
isydie  success  of  the  respective  candidates.  The  success  therefore 
of  oxha  candidate  is  material;  and  from  the  moment  the  W9ga  i$ 
Ud  both  parties  are  fettered.  It  is  therefore  laying  them  under  a 
pcconiary  influence;  it  is  making  each  of  them  in  the  nature  of  a 
candidate.  If  this  be  allowed,  every  other  wager  may  be  allowed. 
Butthis  is  not  all^-a  gaming  contract  should  not  beencoura{^9  if 
it  has  a  dangecDUS  tendency.  Whatissoeasy,asbaoisewh€Ka 
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bribe  is  intended,  to  lay  a  wager  ?  It  is  difficult  to  prove  that  the 
wager  makes  him  give  a  contrary  vote  to  what  he  would  otherwise 
have  done:  but  still  it  is  a  colour  forbribery.  It  has  an  influence 
on  his  mind.  Therefore,  in  the  case  in  Cowpetj  if  the  wager  had 
been  laid  with  a  lord  of  parliament  or  a  judge,  it  would  have  been 
void  from  its  tendency,  without  considering  whether  a  bribe  were 
really  intended  or  not.    This  is  of  that  nature,  and  therefore  void. 

WiLLES,  J.  delivered  his  opinion  to  the  same  efFect. 

AsHH  u RST,  J.  It  is  a  very  diflS:rent  case  from  engaging  a  vote 
by  a/fV0fLf^only,  because  many  things  may  happen  to  release  a 
man  from  such  an  engagement  with  perfect  honour,  as  if  the  can- 
didate's character  were  impeached,  t^c:  But  the  bias  occasioned 
by  a  TCMT^fr  cannot  be  so  got  rid  of. 

BuLLER,  J.  If  you  put  the  case  of  a  wager  between  a  voter 
and  another  person  who  is  not  one,  it  is  a  palpable  bribe:  it  is  a 
sum  of  money  laid  to  procure  a  particular  vote,  and  that  case  can- 
not be  distinguished  from  the  present.  The  bias  is  exactly  the 
same:  it  is  a  pecuniary  compensation.  It  is  true,  as  the  counsel 
for  the  plaintiff  said,  that  the  bw  leaves  it  to  the  voter  to  exercise 
his  franchise  or  not,  but  it  also  requires  him  to  be  free  till  the 
last  moment  of  giving  or  withholding  his  vote;  which  he  can- 
not be,  if  he  has  laid  such  a  wager  as  the  present. 

Let  the  postea  be  delivered  to  the  defendant  (a). 
(«)  Vide  Ctod  V.  Elliott,  port.  3  voL  693;  and  the  cues  there  cited. 
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^«.  Whe- 
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bound  to 
receive  a 
prisoner  ar* 
retted  after 
the  return 
day? 


Brandling  against  Kent. 

T\  EBT  on  bond.  The  defendant  after  stating  the  condition 
of  the  bond,  which  was  that  he  (the  defendant),  who  was 
gaoler,  in  the  county  of  Northumberlandj  should  safely  keep 
all  prisoners  committed  to  him  by  the  Sheriff  or  his  deputy, 
pleaded  that  he  had  safely  kept  all  prisoners,  ^c. 

The  plaintiff  by  his  replication  stated  that  on  the  6th  of 
Novemier  1785,  a  latitat  issued  against  WilBam  Clarke^  on 
which  a  warrant  was  made  to  hold  him  to  bail;  that  Clarke  was 
arrested,  and  that  on  the  day  following,  the  officer,  who  had 
anested  him,  tendered  him  to  the  defendant,  who  refused  to  re- 
crive  him,  in  consequence  of  which  he  escaped. 

Rejoinder.  That  the  tender  of  Clarke  was  after  the  rettam  daj 
efthe  writs  on  which  a  special  demurrer,  that  the  defendant  by 
his  rejoinder  tendered  an  immaterial  issue;  and  joinder. 
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Wludfarthc  demurrer  said,  thete  was  no  doubt  but  that  a  gaoler    X785« 
wasoUiged  to  accept  a  person  who  was  tendered  to  Hmaftertbe  ' 

return  day  of  the  writ :  that  the  case  was  too  plain  to  argue.  luuT' 

damire,  contra^  maintained  that  though  such  had  been  the  v*''^ 
general  practicci  yet  no  authority  could  be  found  to  support  it. 
That  if  the  arrest  were  made  after  the  return  day,  it  would  be 
illegal,  and  false  imprisonment  would  lie  against  the  gaoler  for 
receiring  him.  That  this  replication  did  not  suggest  that  any 
indemnity  was  ofiered  to  the  gaoler  in  case  the  arrest  was  not 
really  made  before  die  return  day.  Another  objection  was,  that 
it  was  not  directly  averred  that  the  person  arrested  did  not  ap« 
pear  at  the  day:  that  was  a  necessary  fact  to  be  averred,  because 
if  he  had  appeared,  the  sheriff  coiUd  not  have  been  damnified. 
That  tlus  was  an  escape  on  mesne  process :  if  it  had  been  on 
execution,  perhaps  it  would  have  b^n  different. 

Again,  it  is  not  sufficiently  alleged  that  the  escape  was  in  con- 
sequence of  the  defendant's  neglect ;  the  replication  should  have 
stated  by  what  act  the  prisoner  escaped :  it  only  states  that  the 
defendant  was  carried,  as  it  appears^  in  the  custody  of  the  sheriff 
to  the  gaoler,  who  refused  to  accept  him,  so  that  the  escape  ia 
not  the  necessary  or  immediate  consequence  of  the  refusal  \  for 
after  die  refusal,  he  was  still  in  the  custody  of  the  sheriff.  No 
fact  is  suted  here  on  which  the  defendant  could  take  issue :  the 
bleach  ass^oed  is,  that  the  gaoler  did  not  indemnify  the  sheriff. 

BuLLER,  J.  It  is  said  that,  in  consequence  of  such  refusal  to 
receive  the  man,  he  escaped ;  and  as  to  the  manner  in  which  he 
escaped,  it  is  mere  form. 

AsHHUiisT,  J.  The  gaoler  stipulates  by  his  bond  that  he  will 
recrive  all  prisoners:  here  a  prisoner  [was  offered,  and  he  was 
rejected;  that  therefore  is  the  breach. 

Cbaabre  observ^  again  that  that  was  not  the  breach  assigned: 
it  was  his  neglect  in  not  indemnifying  the  sheriff. 

Lord  Mahsfield,  Ch*  J.  It  is  not  so*  The  breach  of  his 
cohdidon  is  not  receiving  the  prisoner:  and  the  consequence, 
wluch  is  stated,  is  surplusage. 

Cbamhre  then  solioiied  leave  to  amend,  and  take  issue  on  the 
tender. 

BuLLER,  J.  Supposing  there  had  been  any  irregularity  in  the 
arrest,  the  sheriff  sdone  is  answerable  for  that.  It  would  be  a  mis* 
diievoas  tUng  indeed  if  the  gaoler  were  allowed  to  dispute  it.  As  . 
to  the  original  defendant  not  appearing  on  the  day,  it  is  said  in 
the  replicationi  <«  on  default  of  the  sheriff's  having  the  body  of 
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1785.    <<  the  said  JTHBam  Clarke.**    That  is  sufficient  for  the  CoHit  to 
■  see  that  he  did  not  appear }  and  if  he  did,  the  defendant  might 

^LrNo*  ^^^  ^^'^^'^  ^^^  ^^  ^^  ^°  ^^  rejoinder.  Mn  Cbambn  has  said 
"'f  that  the  gaoler  would  be  answerable,  if  the  arrest  were  illegal 
on  the  face  of  it.  I  doubt  that  very  much.  It  has  been  decided 
in  the  case  of  a  pound-*keeper(tf),  that  he  is  bound  to  receive 
every  thing  ofiered  to  his  custody,  and  is  not  answerable  whether 
the  thing  were  legally  impounded  or  not.  The  gaoler  was  not 
answerable  in  this  case.  He  should  not  have  dbpvted  the 
orders  of  the  sheriflF;  and  therefore  we  will  not  permit  him  to 
amend  in  the  smallest  instance. 

Judgment  for  the  plamtiff. 

(«)  Cvtr/.  476. 


RoBsoN  against  Eaton. 

If  A.  be  in-  ASSUMPSIT  for  money  bad  and  received.  Plea,  that  after 
•od  pay^  ^c  maUng  of'  the  promises  in  the  declaration  mentioned, 

Sfatttl*  ***  *^  plaintiff,  by  WilRam  Hodgson  his  attorney,  impleaded  the  dc- 
of  ■  person  fendan  t  in  the  Court  of  Common  Pleas  for  the  very  same  cause  of 
S'lntme?  action.  That  in  the  course  of  that  suit  it  was  ordered  by  the 
but  withoiit  Court  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
ty,*^*.  tr  62A  if  the  plaintiff  would  accept  thereof,  in  discharge  of  that 

STn'Jfi?'  ^"^^  *  ^^  ^  ^^^  **^  **  defendant  should  immediately  pay  die 
obliged  to  same  into  Court.  That,  in  pursuance  of  that  order,  he  did  pay 
gd«  And  (1^  ^^^  i"^^'  Court,  and  that  the  said  WVliam  Hodgsw^  the 
a:%  remedy  attorney  for  the  plaintiff  in  that  suit,  took  the  same  out  of 
die?nor-     Court ;  with  an  averment  that  the  plaintiff  and  the  defendant 

■ey  con-  Replication,  That  the  said  WtKam  Had^sm  was  never  retain- 

was  acting  ^^  ^7  ^^^  ^^id  plaintiff  to  implead  the  said  defendant,  or  im- 
under  the    powered  to  rcccive  the  money  out  of  Court  for  him. 

real  autho-         _^    ,   .     .  1        •         «        *■»  «  •       1  •       l 

rity  of  jr.         Rejomder,  (not  denymg  that  Hodgson  was  not  retamed  by  the 

taj^r^'      plaintiff,  but)  saying  that  the  said  William  Hodgson  was  admitted 

and  received  on  record  by  the  said  Court  of  Common  Pleas  as 

the  attorney  of  the  plaintiff,  and  permitted  by  the  said  Court  to 

receive  the  said  money  out  of  Court. 

Demurrer  and  joinder.    It  was  admitted  that  both  parties  in 

^    this  case  were  innocent  of  fraud.  The  fact  was,  that  one  Daws^ 

having  procured  a  forged  power  of  attorney,  (the  Lord  Mayor  of 

Londm  bang  a  witness  (hereto,)  went  to  Hodgson  and  commis- 

6  sioned 
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sioned  him  to  bring  the  above-mentioned  action  in  the  Common     1785. 
Pleas;  he  accordingly  did  so,  and  the  defendant,  as  the  action  ■ 

was  in  the  plaintiff's  name,  and  as  it  appeared  upon  the  record    ^^^* 
that  WiUktm  Hodgson  was  the  attorney  put  in  by  the  plaintiff^    Eaton. 
paid  the  money  into  G>urt,  which  Hodgjon  took  out,  and  paid  ^''/^  *  ^*'^'' 
it  over  to  Davif^  who  has  not  been  heard  of  since* 

After  argument  by  Baldwin  in  support  of  the  demurrer,  and  '  '*  ^7 
Bower  tonirJt  /  ^ 

Lord  Mansfield,  Ch.  J.  There  can  be  no  doubt  upon  dus 
case.  The  attorney,  who  trusted  to  the  warrant  of  attorney,  is 
liable,  and  Davis  who  committed  the  forgery  is  liable  to  him. 
The  record  of  the  Common  Pleas  amounts  to  no  more  than  this, 
that  the  attorney  prosecuted  the  suit  in  the  plaintiff's  name;  but 
it  does  not  state  the  authority  given  to  him  by  the  plaintiff  for 
so  domg. 

Judgment  for  the  plaintiff. 
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The  Kino  against  Edward  Aylett.^ 

nrOBE  indictment  (after  stating  the  proceedings  in  the  Court  of 
^  King^s  Bench,  on  which  an  attachment  against  the  defend* 
ant  was  foonded,and  that  a  warrant  thereon  was  directed  to  Mat'^ 
tbew  Lmard^  to  arrest  him,  \sfc.)  stated,  <<  That  in  7rimtj  Term, 
<<  in  the  24th  year  aforesaid,  a  certain  cause  was  depending  in 
<<  Chancery^  in  which  Roger  Moore  and  Jane  his  wife  were  plain- 
« tifis,  and  the  said  Edward  Jjlett  and  others  were  defendants  ^ 
^  and  that  such  proceedings  were  thereupon  had,  that  afterwards, 
"  <0  trar,  on  the  4th  of  August  in  the  24th  year  aforesaid,  at  Lin^ 
<<  cMi  Lm^  in  die  county  of  Middlesex^  in  a  certain  hall  there, 
<<  called  Lincoln^ s-Lm  HaU^  the  said  cause  came  on  to  be  heard 
^  before  Edward  Lord  ThurloWf  (sfc.  then  being  Lord  High 
«  Chancellor  of  Great  Britain.  That  the  said  cause  was  then  and 
*'  there  heard  before  the  said  Lord  Thurlow.  That  the  said  £</- 
<<  ward  Aylett,  then  being  one  of  the  solicitors  of  the  said  Court 
**  of  Chancery,  attended  the  hearing  of  the  said  cause  as  solicitor 
**  for  himself  and  one  of  the  said  defendants  in  the  said  cause. 
«<  That  after  the  hearing  of  the  said  cause,  and  before  the  re*- 
''  torn  of  the  said  writ,  to  wit^  on  the  said  4th  day  of  August  in 
^  the  a4th  year  aforesaid,  the  saud  M.  Lenard  by  virtue  of  the 
**  writ  and  warrant  aforesaid,  at  the  parish  of  St.  Martin  in  the 

"  Fields, 
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1 785.     **  Fields  in  the  county  aforesaid,  did  duly  take  and  arrest  the  said 
«  E.  Jjletty  and  had  and  detained  the  said  E.  JjUtt  in  custody  by 


The  Kino  cc  virtue  of  the  writ  and  warrant  aforesaid.    That  after  the  said 

agotmtt 

Atlitt.  (<  E,  Jylett  was  so  in  the  custody  of  the  said  3f .  Lenari^  to  ml, 
'<  on  the  said  4th  day  of  August ^  in  the  24th  year  aforesaid,  a  cer- 
<<  tmn  complaint  mms  made  for  and  on  the  behalf  of  the  said  E. 
<'  A^  to  the  said  Lord  Thurlawy  then  being  in  the  said  Court 
<<  of  Chancery,  then  held  at  LincMs-Inn^Hall  aforesaid,  that 
<(  he  the  said  E.  AyUtt  was  so  taken  and  arrested  by  the  said 
«<  M.  Lenard  on  his  the  said  E.  Ayletfs  way  from  the  said  hall 
<<  called  Lincoln'S'Inn^Hall,  after  the  said  cause  was  heard  as 
<<  aforesaid,  to  his  the  said  E.  AyUtfs  own  house  situate  in  the  pa- 
f <  rish  of  St,  Martinis  in  the  Fields  aforesaid  in  the  said  county  of 
<<  Middlesex*  That  afterwards,  to  wit,  on  the  said  4th  day  of 
''  August  in  the  24th  year  aforesaid,  the  said  E.  Aylett  did  ap- 
<<  pear  in  his  proper  person  before  the  said  Lord  Tburknv,  then 
<<  being  in  the  said  Court  of  Chancery,  then  held  at  Linadfls* 
<<  Inn-Hdly  in  the  custody  of  the  said  M.  Lenard,  to  he  examined 
<<  touching  the  sasd  complaint  then  and  there  to  he  heard.  That  it 
«  then  and  there  became  and  was  a  material  question  on  the 
<<  hearing  of  the  said  complaint  before  the  said  Lord  Thurlow^ 
"  whether  the  said  £.  Aylett  was  taken  and  arrested  by  the  said  M. 
<<  Lenard  Z8  aforesaid,  on  his  the  said  E.  Aylett's  way  from  Lin-- 
<^  cMs'Inn  aforesaid,  after  the  said  cause  was  heard  as  aforesaid, 
<<  to  his  the  said  E.  AyUtf^  own  house,  situate  in  the  Haymarket^ 
<<  in  the  parish  of  5/.  Martin  in  the  Fields,  Jn  the  county  afore- 
^  said.  That  the  said  £.  Aylett^  at  and  upon  the  hearing  of  the  said 
«  complaint,  to  wit,  on  the  4th  day  of  August,  in  the  24th  year  aforc- 
<^  said,  ztLincolffs  Inn  aforesaid,  in  the  county  aforesaid,  in  Lin- 
«  coln^S'Inn^Hall,  in  the  Court  of  Chancery,  then  and  there  held 
<<  before  the  said  Lord  Thurlow,  was  duly  sworn  and  tdok  his 
**  corporal  oath  to  speak  the  truth  of  and  concerning  the  said 
'<  complaint  (he  the  said  Lord  Thurlow  then  and  there  having 
((  sufficient  and  competent  power  and  authority  to  administer  an 
«  oath  to  the  said  E.  Aylett  in  that  behalf);  that  the  said  JS.  Aylett 
<<  being  so  sworn  as  aforesaid,  to  cause  and  procure  himself  the 
«<  said  E,  Aylett  to  be  discharged  from  and  out  of  the  custody 
<<  of  the  said  M.  Lenard^  on  the  said  4th  day  of  August  in  the 
<<  24th  year  aforesaid^  in  Uncdn^s-Inn-Hall  aforesaid,  at  and  upon 
«  the  said  hearing  of  the  said  compliant,  upon  his  oath  aforesaid,  before 
<<  the  said  Lard  Tburtow,  so  then  and  there  having  sufficient 

«and 
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<<  and  competent  power  and  authority  to  hear  the  said  complaint)     1785. 

"  and  to  administer  an  oath  to  the  said  E,  Jyktt  in  that  behalf 

«*  as  aforesaid,  falsely  did  say,  depose,  and  swear,  of  and  con-  ^*  ^J"** 

<<  cerning  the  said  complaint,  to  the  eiFect  following,  to  wiV,  that    Atlbtt. 

«  he  the  said  E.  jiylett  had  not  been  at  home  after  atteffding  the  came 

^  (meaning  that  on  the  said  4th  day  of  August  in  the  24th  year 

"  afoiesaid,  he  the  said  E.  Aylett  had  not  been  at  bis  tmd  bouse^ 

<*  situate  in  the  Haymarhet  t^esendy  in  the  said  parish  of  St.  Mar^ 

<<  tin  in  the  Fields^  in  the  said-  county  of  Middlesex^  after  attend-* 

<<  ing  the  hearing  of  the  said  cause  in  the  said  Court,  before  he 

<<  the  8aid£.  Aylett  was  arrested  and  taken  by  the  said  M.  Lenard 

<<  as  aforesaid) ;  and  that  he  the  said  £.  Jjlett  was  arrested  upon 

"  the  steps  of  his  own  door  on  his  way  home  from  attending 

^  the  Court  in  the  said  cause,  and  before  he  had  been  within  the 

<<  door  of  his  house  (meaning  that  on  the  said  4th  day  of  August 

^  in  the  24th  year  aforesaid,  he  the  said  E.  A^ett  was  arrested 

^  and  taken  by  the  said  M.  Lenard  as  aforesaid,  upon  the  steps 

*^  of  the  outer  door  of  the  said  house  of  him  the  said  E.  Aylett  on 

<<  his  the  said  £.  Ayletf^  way  home  to  his  said  house  from  attend- 

^  ing  the  said  Court  on  the  said  hearing  of  the  said. cause  in  the 

*<  said  Court,  and  before  he  the  said  E,  Aylett  had  been  within 

'<  the  said  door  of  his  said  house) ;  whereas  in  truth  and  in  fact 

<^  on  the  said  4ih  day  of  August  in  the  24th  year  aforesaid,  he 

"  the  said  E.  A^  had  been  at  his  said  house,  after  attending 

<^  the  hearing  oi  the  said  cause  in  the  said  Court,  before  he  the 

<<  said  E.  Aylett  w^%  so  arrested  and  taken  by  the  said  M,  Lenard 

'*  as  aforesaid ;  and  whereas  in  truth  and  in  fact  on  the  said  4th 

»  day  of  Augustxn  the  24th  year  aforesaid,  he  the  said  E.  Aylett  was 

*<  not  arrested  and  taken  by  the  said  M.  Lenard  tl^  aforesaid  upon 

<<  the  steps  of  the  said  outer  door  of  the  said  house  of  the  said  E. 

<'  JyUtty  on  his  the  said  E.  Ayletf^  way  home  to  his  said  house, 

"  from  attending  the  said  Court  on  the  hearing  of  the  said  causc^ 

<<  and  before  he  the  said  E.  Aylett  had  been  within  the  said  door 

''  of  his  said  house.    That  the  said  £.  Aylett  on  the  said  4th  day 

*'  of  August  J  C^r.  in  LincoM s^Inn^Hall  aforesaid,  at  and  upon  the 

"  i(ad  hearing  of  the  said  complaint^  upon  his  oath  aforesaid,  be- 

"  fore,  ^f.  in  manner  and  form  aforesaid,  did  commit  wilful  and 

"  corrupt  perjury,  efr." ' 

After  conviction,  Ershine  moved  in  arrest  of  judgment,  and 
made  six  objections  in  point  of  law  to  the  indictment. 

After  premising  that  it  was  an  established  rule  in  criminal  pro- 
ceedings, that  the  charge  must  be  UxA  positively  (a),  and  not  by 

(«)  %  //tfwi.  p.  c.  aa;. 
Vol.  L  F  way 
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4785*     vaj  of  argument  or  uffcrevcc;  and  that  the  upantof  a  posttirc* 

■  allegation  of  any  tbipg  material  in  the  description  of  die  sub- 

'^^JL^<°  stance,  nature,  or  manner  of  the  crtmci  cpald  not  be  supplied 

4r^ETT.   by  in^plication  or  intendment ;    and  that  it  'was  another  rule, 

equally  establbhed,  that  the  crime  of  perjury  could  only  be 

committed  in  a  judicial  proceeding,  which  must  be  diiecdy 

:|verred;  be  objectedi 

•  149  T^at  the  indictmpit  stages  this  perjury  to  have  been  com- 
mitted ai  and  $^u  ttf  harifig  ojibe  said  cemfhifi$,  without  aver«> 
ring  in  direct  and  positive  terms  that  the  complaint  was  beards 
$0  th^t  it  is  by  inference  only  the  Court  can  collect  that  the 
complaint  w<|S  heard. 

And  further  (as  a  second  part  of  the  same  objection),  it  only 
States,  <<  on  the  hearing  of  the  said  complaint,  t^^  bis  oatb 
^  qjfhresaid,  before  the  Lard  Cbancellor  "  by  which  it  appears 
that  the  Lord  Chancellor  had  administered  the  oath,  but  not 
that  he  had  heard  the  complaint.  As  the  Words  «  before  the 
^<  JUord  Chancellor"  refer  to  these  immediately  preceding,  <fupoa 
<(  his  oath  aforesaid,"  and  not  to  <^  the  hearing  of  the  said 
^  complaint,"  it  cannot  be  collected  even  by  inference  that 
the  perjury  was  committed  before  the  Lord  Chancellor  on  hear- 
ing the  complaint.  Foaw's  case,  4  C^.  44.  5  Co.  120,  a.  Loiig^i 
case. 

adl^,  It  adds,  by  way  of  innuendo,  to  the  defendant's  oath, 
<<  his  house  situate  in  the  Haymarket,  in  St.  Martin  in  tbf 
f<  Fields  i*^  without  stating  by  any  averment,  secital,  or  intro- 
ductory matter,  that  he  had  a  house  in  the  Haymarkels  or  even  ad- 
mitting him  to  have  such  a  house,  that  £//  oath  was  rf  and  coih 
certiing  the  said  house  so  situated.  As  it  is  the  business  of  an  in- 
nuendo to  explain,  but  not  to  extend,  the  sense,  this  innuendo 
is  vmd,  because  there  is  nothmg  antecedent  to  which  it  can  be 
referred.  Rex  v.  JJderton^  Sajer  a8a  Rex  v.  Matthews^  9  5/. 
JTr.  682.    R.Y.  Home,  Cowp.  6fz.    /^  Co.  l^. 

Sdfyf  (Which  objection  is  to  the  first  assignment  of  perjury,) 
Whenever  |)erjary  is  assigned^  it  must  be  a  falsification  of  the 
defendant's  oath.  His  oath  is,  ^  that  he  was  arrested  before 
<<  he  had  been  within  his  own  house :"  to  contradict  this,  the 
assignment  states,  <<  that  he  had  been  at  his  house,"  which  k 
consistent;  for  he  might  have  been  on  the  steps  of  his  house. 

Athhi  (Which  objection  goes  to  the  second  assignment  of  per- 
jury,) The  defendant  swore  that  he  was  anest^d  <(upoq  the  steps 
f*  of  his  own  door  f  and  the  iimuend^  introduoes  a  n;w  idea 

not 
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sot  ^warranted  by  any  introductory  matteri  ^.  the  ou^  do9r  of     1785, 
his  house,  ■' 


Sfifyi  To  both  Ac  assignments  of  peijury  they  have  added  ^^j"' 
fnmr  to  the  defendant's  oath,  and  made  it  of  the  essence  of  it.  Atlstt* 
WhcrcTcr  time  is  part  of  the  issue  tq  be  tried,  it  must  be  posi- 
nvckj  averred,  and  not  introduced  i»nder  a  videliai.  Wherever 
time  is  put  under  a  videUea^  it  cannot  be  traversed.  It  is  sUted^ 
that  AfUn  was  arrested  by  Lmari^  after  hearing  a  cause  in  Chan* 
eery,  u  mt,  on  the  4th  of  August.  Time  is  also  mentioned  in 
the  tnnuendos,  when  there  is  not  a  word  of  time  in  the  defend- 
ant's oach :  noli  constat^  therefore,  but  that  he  was  speaking  of 
the  3d  day  of  August.  Rest  ▼•  Grmp$^  1  Sfl/I.  513.  i  Lord 
Raym.  2f6.     %  Inst.  318.    3  Aif.  330. 

6tUy^  The  peijury  is  said  to  hare  been  committed  <<  of  and 
*<  concerning  the  said  complaint,"  without  saying  that  such  a 
complaint  existed :  but  it  ought  to  have  been  <«  of  and  concern- 
^<  ing  the  premues:*  Crf.  Jac.  19.  CW.  EH.  148.  lUx  v. 
Tuehi%^  5  a,  Tr.  py. 

Bearmfiy  Covjfer^  and  SUvestmr^  against  the  rule,  insisted,  that 
drawing  indictments  for  peijury  was  rendered  more  easy  than  it        * 
was  formerly  by  13  Geo,  2.  r.  11.  and  tha):  the  Court  would  not 
now  listen  to  so  many  trivial  objections  as  before  that  statute. 
[The  Court  however  were  of  opinion,  that  the  statute  did  not 
apply  to  the  present  case,  it  being  only  intended  to  obviate  the 
difficttlties'in  stating  the  whole  record  of  the  trial,  on  which 
tbe  perjury  had  been  committed ;  and  they  said,  it  would  have 
been  suQcient,  if  there  had  been  no  statement  of  the  proceedings 
in  the  King's  BenchO  That  no  technical  expressions  were  ne- 
cessary in  an  indictnaent  for  peijury ;  as  in  the  cases  of  murder, 
burgbry,  or  treason.  Vide  Re9$  v.  WiBtes.   This  indictment  need 
aot  be  more  formal  than  an  indictment  for  a  libel.    That  an  in- 
dictment  for  perjury  was  on  the  meamngj  not  on  the  exact  W9rdif, 
of  the  oath  \  and  if  the  jury  had  so  found  the  meaning,  the  assign- 
ments weic  good  in  law.   That  the  objections  were  all  made  on 
a  supposition  of  certain  omissions  in  the  indictment,  which,  on  a 
view  of  the  indietmcvit,  were  foond  not  to  be  warranted  in  fact. 
That  barely  reading  the  indictment  vras  an  answer  to  them  all. 
As  to  the  1st  objection,  it  is  clear  on  the  fwe  of  the  indictment 
(and  not  by  way  of  ^srgument  or  infirenet)^  that  the  complaint 
n»as  heard  i  and  that  it  was  so  heard  hejfore  the  lard  CbaneM^ 
The  case  cited  in  support  of  this  objection  was  4  C<?.  44 :  but  that 
was  an  indictment  for  murder-,  this  for  peijury.    And  with  re- 
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1 785.     spcct  to  the  particular  point  on  which  the  judgment  wasarreit* 

— cd,  it  does  not  apply  to  this  case. 

The  Kino       Answcr  to  thc  2d  objection,  that  there  is  no  averment  that  the 

agaiiui  *  ft        •  l_ 

jiYwcTT,  defendant  had  a  house  in  the  Haymarhety  nor  any  colloqutum  about 
it,  and  that  it  is  first  introduced  by  way  of  innuendo,  whereby 
the  sense  is  extended.  There  is  no  weight  in  the  objection:  and 
it  is  not  like  the  case  of  the  ham  full  ofcorn^  for  the  addition  in 
that  case  extended  the  criminality.  But  it  appears  out  of  A'^% 
own^outhy  from  the  complaint,  from  the  evidence,  and  from 
the  oath,  that  he  had  a  house^  which  was  sitiuste  in  the  Hajmarhet 
in  the  parish  of  St.  Martin  in  the  Fields.  Thc  true  rule  to  go  by 
in  these  cases  is  that  laid  down  by  Lord.Ch.  J.  De  Grey^  in  the 
King  V.  Home  (a)  ;  the  charge  must  be  such  «« that  thc  Court 
<«  may  see  such  a  definite  crime^  that  they  may  apply  the  punish- 
<*  mcnt  which  thc  law  prescribes." 

As  to  the  c3bjection  of  axlding  the  outer  door :  it  is  a  legal  and 
admissible  innuendo.  The  oath  is,  <nhat  he  was«arrested  upon  the 
«  steps  of  his  own  door,"  and  the  innuendo  explains  what  door 
is  meant.  The  defendant's  oath  must  have  related  to  thc  outer 
door ;  for  if  it  had  been  any  other,  he  would  not  have  been  en- 
titled to  his  discharge.  This  therefore  does  not  come  within  thc 
principle  of  the  case  cited  "  of  the  hzmfidlofcorn  "  for  the  barn 
«  being  full  of  corn*'  was  a  new  idea  5  it  did  not  appear  in  any 
other  part  of  the  indictment,  ancf  was  a  material  addition. 

The  objection,  that  time  was  introduced  under  a  videlicet^  is 
not  true  in  fact.  «*  The  4th  of  Augusf*  is  mentioned  throughout 
the  whole  indictment.  Besides  no  autho^ty  has  been  cited  to 
shew,  that  wherever  a  day  is  under  a  videlicet^  it  cannot  be  taken 
notice  of  as  the  real  day.  If  time  be  material,  it  may  be  proved, 
though  laid  under  a  videlicet :  and  if  immaterial,  it's  being  laid 
under  a  videlicet  will  not  render  it  material.  Johnson  v.  Pickettf 
J?.  25  G.  3 .  B.  R.  But  in  this  case,  if  it  be  material,  it  is  to  be 
found  in  other  parts  of  the  indictment.  And  the  case  of  the 
King  and  Greepe,  cited  in  support  of  the  objection,  was  reversed 
in  parliament. 

As  to  the  last  objection,  that  the  peijur^  was  '^  of  and  con- 
««  cerning  the  said  complaint  j"  this  averment,  which  however 
is  commonly  inserted,  is  not  necessary.  But  if  any  allegation  be 
necessary,  the  general  one  in  this  case  is  sufficient.  The  indict- 
ment states  that  ^*  the  jurors  aforesaid  do  say,  that  E.  Jylett,  at 
<^  and  upoQ  the  said  hearing  of  the  sud  complaint  upon  his  oath 

(«)  Cfw/.6a8« 

'«  aforcwidj 
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"aforesaid,  before,  &c.  in  manner  and  form  afrresoid  (which  re-      1 785. 
«  fcrs  to  every  thing  previous  to  those  words),  did  commit  wilful 


"  and  corrupt  perjury."    They  also  cited  2  Hal^s  P,  C.  193.     '^^^^^^'j'' 

On   the  whole,  the  meaning  of  the  several  words  having    Atlitt. 
been  found  by  the  jury,  it  was  no  longer  in  the  defendant's 
power  to  say  they  did  not  bear  that  construction. 

Enkine,  Atingayy  Fie/ding^  and  Garrow,  in  support  of  the  rule, 
went  over  the  same  grounds  of  objection,  which  ErMne  made  in 
obtaining  it.  During  the  argument  the  Court  observed  that 
Long's  case  in  5  Co.  was  considerably  shaken  in  a  Lord  Raym, 
1169:  and  that  Faux's  case  had  also  been  shaken.  Vide  Fentr. 
23.  2Keblesi.(a). 

Lord  Mansfield,  Ch.  J.  After  all  the  pains  that  have  been 
taken,  no  precedents  have  been  cited  on  indictments  for  perjury 
applicable  m  point  to  this  case,  or  to  the  objections  which  arise 
out  of  it:  much  less  any  series  of  determinations  to  prevent  us 
from  reasoning  and  deciding  this  case  on  the  principles  of  law. 

It  is  necessary  in  every  crime  that  the  indictment  charge  it  with 
certainty  and  precision  to  be  understood  by  everybody ;  alleging 
all  the  requisites  which  constitute  the  offence:  but  every  crime 
stands  on  it's  own  circumstances,  and  has  peculiar  rules. 

In  the  case  of  perjury,  I  take  the  circumstances  requisite  to  he 
these;  the  oath  must  be  taken  in  a  judicial  proceedings  before  a  eom^ 
feteta  jurisdiction  ;  and  it  must  be  material  to  the  question  depending. 
If  there  be  any  doubt  on  the  words  of  the  oath,  which  can  be  made 
more  clear  and  precise  by  a  reference  to  former  matter,  that  may 
be  supplied  by  an  innuendo.  There  must  be  an  allegation  of  time 
and  place,  which  are  sometimes  material  and  necessary,  and  some* 
times  not  As  to  the  first  constituent  part,  that  it  does  not  appear 
that  the  oath  was  taken  in  a  judicial  proceeding,  or  that  it  was 
heard  before  the  Lord  Chancellor,  and  therefore  that  a  material 
part  is  wanting;  I  agree  with  lAx^Bearcrofty  that  there  is  no  other 
answer  necessary,  than  to  read  the  record.  If  words  can  make  a 
proposition  ckar,  they  are  here  used.  Consider  the  nature  of  the 
proceedings  on  which  this  perjury  was  committed :  it  was  a  com- 
plaint personally  made  to  the  Lord  Chancellor  sitting  in  the  Court 
of  Chancery,  not  by  bill,  but  ore  tenus.  It  was  a  complaint  of  an 
arrest  by  a  solicitor  taken  in  returning  home  after  the  cause  was 
heard,  doring  which  time  he  was  privileged.  And  this  is  a  well, 
known  privilege,  to  which  even  witnesses  in  a  cause  arc  enthlcd* 


(«}  Vide  FiUg.  2<4» 

This 
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1785.    This  complaint  was  made  to  the  Lord  Chancellor,  and  the  At- 
fendant  appeared  before  him  to  be  examined  touching  tht  smi 


'^^'ij^  complaini  then  and  there  to  he  heard.  On  the  hear'uig  of  the  said 
Atlstt.  eomplaini  before  the  send  Lord  ThfUrlow^  a  question  arose,  which  U 
stated  to  be  a  material  question.  Theii  it  goes  on  to  state,  that, 
at  and  upon  the  hearing  of  the  said  eon^kdnt^  the  defendant  ap- 
peared  and  was  sworn  before  the  said  Lord  Thurbwj  who  had  a 
sufficient  anthority  to  administer  an  oath.  Then  it  repeats  that 
«f  and  upon  the  hearing  of  the  said  complaint  before  the  said  Lord 
thurhwf  having  authority  to  hear  the  said  complaint,  and  to  ad- 
minister the  oath,  the  defendant  deposed,  iSTc.  I  protest  I  can- 
not comprehend  words  more  expressive;  The  act  of  hearing  was 
the  defendant's  deposition :  there  was  no  other  cause  to  be  heard} 
hearing  him  swear  was  hearing  the  complaint  ^  his  own  oath  was 
the  complaint ;  there  was  no  other  party  to  it  on  this  record ;  it 
was  a  summary  proceeding,  on  which  he  was  examined  on  oadi. 
No  authority  has  been  cited  to  snpport  the  objection,  and  there 
IS  nothing  in  reason  to  warrant  it. 

The  next  point  is,  as  to  the  innuenilo.  Now  the  buriness  of  as 
innuendo  is,  by  a  reference  to  preceding  matter,  to  fix  more  pre- 
cisely  the  meaning  of  it.  The  complaint  was,  that  he  was  taken 
before  he  got  to  his  own  house  in  Sf.  Afartin  in  tie  Fields^  Now 
what  was  the  material  question  i  The  complaint  cannot  be  dis- 
tinguished fr6m  the  material  question.  The  material  queadoo  is 
the  gist  of  that  which  he  swore.  His  house  in  the  Haymarid  in 
8/.  Martin  in  the  Fields  is  not  another  house ;  but  it  is  a  more  par- 
ticular description  of  the  same  house.  It  was  not  a  question  pat 
to  him  in  these  words.  He  was  examined--^hea  what  was  die 
materiality  ?  That  he  was  taken  before  he  got  to  his  house  in  the 
Hajmarket.  Then  he  swore  he  was  taken  before  he  got  home. 
Where  is  that  ?  His  house  is  explained,  by  s|  reference  to  what 
goes  before,  to  be  in  the  Hayuarheti, 

The  next  objection  is  that  the  outir  dooi  is  added  by  way  of 
innuendo.  There  was  no  occasion  for  the  innuendo.  What  is  his 
door,  but  the  outer  one,  as  to  the  defendant's  purpose  ?  If  he 
spoke  of  an  inner  door,  diat  would  not  entitle  him  to  his 
privilege. 

As  to  the  objection  of  the  Wfli#«*diroQghottt  die  whole  of  the 
record,  it  is  laid  to  be  on  the  4th  of  Jt^put  /  sometimes  with  a 
'mdiliceiy  and  sometimes  without.  The  canse  was  heard  on  the 
4th  of  August  s  the  complaint  was  made  and  heard  on  the  4th  of 
Augusts  and  the  defendant  swore  oa  the  4th  oS  August.  If  the 

time 
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time  be  material,  it, must  have  been  proved  j  and  if  not,  it  maf     ^1^5* 
be  rejected,  as  it  is  laid  under  a  videlicet,  - 

1  am  of  opinion  that  the  rule  for  atresting  this  judgment     ^^^ 
should  be  discharged.  Atlett. 

The  three  other  Judges  delivered  their  Opinions  very  fally  to 
(he  same  effect.  Rtde  discharged. 


1 


jACtsoN  against  The  Inhabitants  of  Calesworth. 
N  this  action,  which  was  grounded  on  the  9  Gto*  i.  r.  22.  for  a  pm/ 
sating  fire  to  the  plainliff'd  house,  damages  to  the  amount  of  SJ^'iJJ^'J^ 
19  lA  were  recovered.     And  a  rule  having  b«cn  obtainfcd,  call-  costi  (0  in 
ing  on  the  defendants  to  shew  cause  why  ^e  costs  of  tfaii  action  9  g.  i.«.  u. 
should  not  be  taxed,  ?**?V,  ^ 

'  hundred ; 

Plitmer  shewed  cause  and  contended,  First,  that  no  costs  are  although 
due  under  this  act.  ^  t^r'AT 

Costs  are  only  due  by  act  of  parliament  5  none  being  recover-  »*>«  ^m«- 
aUe  at  common  la^ :  and  the  only  statute  which  gives  them  is  cecd  soo/. 
thit  of  Ghueesier  (d),  which  is  only  applicable  to  those  cases  t^^'  ^^^ 
where  damages  could  be  recovered  hefireit  passed.     Pi^arcTs  R.a67. 
case,  10  Co.  115.  *.     In  this  case,  setting  fire  to  the  plaintiFs  ^^j  * 
house  amounted  to  arson  at  the  common  law,  and  he  could  not 
have  recovered  any  damages  previous  to  the  passing  of  the  90.1. 
which  gives  Mm  this  remedy  ;  the  civil  injury  being  lAerged 
m  thd  felony.    If  therefore  the  doctrine  laid  down  in  PUfonPs 
case  be  law,  the  plamtiff  is  not  entitled  to  costs.     1  tnst.  ^89. 
Gia.  History  of  xheC.  Pleas,  26Z.    Bull.  N.  P,  ^iB.    IriWU^ 
ham  V.  HiH  and  others  (*),  which  was  an  action  on  the  statute 
1  €fee.  I.  e.  5.'/.  6.  for  derfioHsbiHg  houses,  Wc.  Pilfird'^  case  i9 
recognized  as  law  \  and  the  plaintiffs  fltcre  recovered  costs,  hb^ 
cause  the  stat.  x  Gw.  1.  did  ftot  create  datrtagcs ;  ^«  the  party  m- 
« jurcd  being  entitled  to  dariiagcs  against  the  paf ticuhMr  pef soni 
•*  tfrho  puUed  do#n  his  house,*  at  common  law."    This  cBstinc- 
tion  is  further  exemt>Kfied  in  an  action  of  waste,  where  if  it  be 
tnrougkt  agaiiist  tenant  for  life  or  years,  the  plaintiff  ihaU  recover 
the  (face  lasted,  but  no  costs  \  no  damages  being  recoverable  af 
tomiAon  la^,  but  are  given  by  a  st^ute  suWe^ent  to  the  statute 
W  (ihkdst».    tfut  if  it  be  brought  agaitist  a  guardian,  or  tenant 
in  dower,  there  the  plaintiff  shall  recover  costs,  because  an  actiofr 
ixf  a^^dnst  fltett  at  common  law.    9  Hen.  &  SB.  b.  i^  HSn.  6.    ^ 

MSoimaactMaayBmtaiulcrMtbe^irw^fy/Nact.    H.Bl.JRtf.C.B.  10. 
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32.  3.  The  same  doctrine  holds  in  quare  impedit^  where  da« 
•  mages  are  given  by  a  subsequent  statute  (a).  2  Inst.  362. 
27  Hen.  6.  16.  2  iy«f.  4.  17.  The  only  case,  which  at  first 
appears  to  tary  from  this  principle,  is  an  action  on  the  statute 
of  hue  and  cry  for  robbery  against  the  hundred,  where  costs 
are  due,  but  even  in  that  case,  at  common  law  there  was  an 
oUigatiott  on  the  hundred  to  keep  watch  and  ward  ;  and  therefore 
damages  were  recoverable  against  the  hundred. 

[The  Court  seemed  inclined  to  think  that  no  such.'action 
against  the  hundred  would  have  lain  for  not  keeping  watch  and 
ward/ before  the  statute ;  they  not  being  a  corporation.] 

In  2  Wifs.  92.  Mr.  J.  Bathurst  said  «« that  the  statute  of  hue 
^  and  cry  did  not  create  damages,  but  only  gave  the  party 
«  robbed  a  different  remedy  from  that  which  he  had  before,  for 
^  the  party  robbed  before  that  statute  might  have  had  an  action 
<<  against  the  hundred  for  not  keeping  watch  and  ward  (&)/' 

In  3  Burr,  1723,  there  is  a  case  on  this  very  statute,  in 
which  the  plaintiff  was  nonsuited;  and  on  the  Master's  doubt- 
ing whether  the  defendant  were  entitled  to  the  costs  of  the 
nonsuit,  it  was  brought  before  the  Court,  where  it  was  taken 
for  granted  that  the  plaintiff,  if  he  had  succeeded,  would  have 
been  entitled  to  costs,  and  as  it  was  reciprocal,  the  Court 
thought  he  should  be  liable  to  pay  costs.  But  in  that  case  the 
point  did  not  come  directly  in  question  \  and  it  cannot  now  be 
considered  as  any  authority,  it  having  been  since  shaken  in  the 
case  of  Wilkinson  qui  tain  v.  Allot  (c).     But 

2dfy,  If  the  Court  should  be  of  opinion  that  any  costs  are  due, 
the  act  of  parliament  having  limited  the  sum  to  200/.  and  the 
damages  here  being  .191/.  such  costs  and  damages  taken  toge- 
ther should  not  exceed  200/.  in  the  whole. 

This  matter  stood  over  on  account  of  other  business,  and 
afterwards  the  Court  stopped  the  other  side,  and 

WiLLES,  J.  said,  This  point,  on  looking  into  the  books,  ap- 
pears to  have  been  determined.  Pi{ford*s  case  is  the  only  one 
which  bears  the  other  way,  -which  Lord  Ch.  J.  Willes  seemed 
strongly  inclined  to  over^rule  in  the  case  in  ITilson  (d).  It  has 
been  the  constant  usage  to  give  costs  in  actions  on  the  statute  of 
hue  and  cry.  And  wherever  damages  are  given,  costs  ought  to 
follow  of  course. 

BuLLER,  J.  Lord  Cob  in  his  second  institute  (e)  lays  down  a 
rule  different  from  that  in  Piffbrd's  case ;  fof  he  says  «  This  clause 

(a)  Wetim,  %.  c,  5.  (^)  Rut$el  r.  The  Men  of  DevoH^  post,  %  vol  6 70. 

(i)  Cfw/.  366.  W  »  ^^'  9»«     •  (*)  a  /**'.  »89. 

<«  (speakins 
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«  (speaking  of  the  statute  of  Gloucester)  doth  extend  to  give  costs,  1 7^5. 

«  where  damages  are  given  to  any  defendant  or  plaintiff  by  any  " 

«  statute  made  i^er  this  parliament.**  fgl*mst 

And  1  doubt  whether  such  an  action  ag^nst  the  hundred  as  The  lohi. 

t           i_          i^  bittnis  of 

that  mentioned  by  Mr,  J.  Batburst  has  ever  been  brought.  cales- 

Rule  absolute  (n).  '«»"■• 


Yates  against  Hall.  ^y  •',;"  '^^ 

rpHE  declaration  stated  that  at  the  time  of  the  capture  there-  A  p'^'^^ 
A   after  mentioned,  to  wit,  on  the  29th  May  1780,' there  was  of  "Sip'oa 
an  open  war  between  Great  Britain  and  the  United  States  of  North  ^half^^^ 
Jimerica.  That,  at  that  time,  the  plaintiff  was  a  seaman  on  board  wh«  the 
a  sloop  caUcd  the  SavUle,  the  property  of  the  defendant,  at  the  J»;^P~^- 
wages  of  V-  per  month.  That  on  the  said  day,  fife,  one  Edward  moaUUy 
Macattery  a  subject  of  the  United  States  of  North  America^  and  ^^^^  the 
commander  of  die  Blacl  Princess  Cutter,  captured  the  SavUle.  ^"^^^^^ 
That  in  consideration  that  the  plaintiff,  at  the  request  of  the  dc-  duce  him  to 
fcndant,  would  become  one  of  the  hostages  of  the  said  Edward  y^^,\ 
Macatter,  for  securing  the  payment  of  a  large  sum  of  money,  Wnding^oa 
agreed  by  the  master  of  the  Saville  to  be  paid  for  the  ransom  dierc-  ,,^,^^1^ 
of,  with  her  cargo,  the  defendant  promised  to  pay  him  the  like  '^^""^.^ 
wagcsof  4/.  per  month  for  every  month  diat  he  should  be  detained  and  cargo, 
as  such  hostage.    That  the  plaintiff,  confiding  in  die  defendant's  L^Jj"'^^- 
promise,  became  one  of  die  hostages,  ^c.  and  was  detained  in 
custody  as  suchhostage  for  diree  years  and  ten  months;  by  reason 
whereof,  lie.  the  defendant  became  liable  to  pay  to  die  plaintiff 
184/.  lie.    The  defendant  pleaded  the  general  issue. 

This  action  was  tried  at  the  sittings  after  Hilary  Term  last,  be- 
fore Lord  Mansfield  ztVuildhall,  when  a  verdict  was  found  for  die 
plaintiff, siibjectto  die  opinion  of  the  Court  on  die  following  case; 
"That  the  SavUle  was  on  the  29di  May  17*0  captured  on  a 
«  voyage  from  Guernsey  to  Liverpool  by  the  Black  Princess  Privateer^ 
it  Edward  Macatter  commander,  belonging  to  the  United  States 
«*  of  North  America^  and  ransomed  for  4000/.;  atid  the  foUow- 
«  uig  ransom  bill  given,  Gfr.  (frout.)    That  to  induce  the  plain- 
«*uffto  consent  to  be  a  hostage,  the  captain  agreed  with  him, 
•^  and  engaged  for  his  owners,  that  he  should  be  paid  wages  at 
"  the  rate  of  4/.  per  month,  so  long  as  he  was  detained  a  hos- 
«tage;  to  which  the  plaintiff  consented ;  and,  in  consequence 
**  thereof,  he  was  dcuiacd  as  a  hostage  till  die  a7th  August  1783. 

«  The 
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i^Bjf.    <«  Th^  itfetiivoitSf  d#i>tr9  6f  the  shi^,  di8t)ttt^(t  the  payftiehl 

--^■^ «  of  the  rtnsota  bill,  as  beitig  more  than  the  value  of  the  Aip 

Tf^lrf  "  ^"d  ^^^E^»  ^^^^^  occasioned  a  suit  to  be  broiigbl  in  the 
HALt.  ««  natnc  of  the  hostages  in  the  High  Court  of  Admiralty  of  Eng- 
"  land  against  the  defendant,  to  compel  the  fyajrinent  thereof  | 
«<  which  suit  waS  dismissed.  That  an  appeal  was  brought  to  the 
<<  High  Court  of  Delegates  against  the  said  judgment}  and  the 
«  said  judgment  was,  by  the  Court  of  Delegates,  affirmed  {proui, 
<*  (stc).  That  the  net  proceeds  of  the  ship  and  cargo  were  paid 
«  to  the  captors  on  the  13th  August  1783.  The  question  for 
«  the  opinion  of  the  Court  is,  Whether  the  plaintiff  be  entitled 
«  to  recover  in  this  action?'* 

This  case  Was  argued  in  last  Eaitd^  Term,  when  Kmwles  for 
the  plaintiff  ^Mtended,  that  the  hostage^s  consent  was  necessary 
to  hid  being  a  party  to  the  ransom  bill;  therefore  it  was  a  fresh 
cdntraet,  itidependenc  of  his  original  one.  That  he  btboured  un- 
Att  many  disadvantages,  Which,  as  a  common  prisoner,  he  would 
not  be  liable  td:  for  he  siti^t  remain  in  custody  till  the  ransom 
bin  was  paid.  That  there  are  ifiany  deter minatioris,  which  hold 
that  a  captslin  maly  bind  his  owners  by  contracts  for  their  benefit. 
Thit  it  is  lakl  down  by  Lord  MansfiiUin  Coitftr^  290,  «  That, 
**  where  a  mafi  is  under  1  legal  or  equitable  obligation  to  pay, 
«  the  law  iihjriies  a  promise,  though  none  wsis  ever  made/*  That 
the  plaintiff  eeWld  not  know  thait  the  ransom  bill  mestnt  tor  bifid 
the  ownets  for  iftbre  than  the  value  of  the  ship  and  catgo. 
Thfti  at  all  eveiits,  htf  wae  dlit)  M  he^age  for  the  reil  value  of 
the  shif^,  and  liable  to  be  detained  till  that  value  wa9  paid. 

RuU^f  for  the  defeftdMt,  ilfsisted  that,  firbm  the  itioraent  the 
ship  was  captured^  wages  ceased^  Thsit  the  captain  had  exceeded 
his  authority;  ^  K^  no  right  to  lidd  his  owners  beyond  the 
take  of  the  sKp.     2  MdU&f^  h.  2.  e*,  f  •  /.  io» 

The  Court  kk^k  tfAie  to  cOMide^.  And  now,  in  the  present 
MieHeifHas  Tet*,  the  Court  p^t  judgment  j  having  deferred  it 
s6  long  OR  ae^tjunt  ^  a  diflerelkie  ctf  opinion^ 

WilltS,  J.  This  is  a  very  hard  ca«e ;  the  ^tioii  ought  \6  bi« 
SUppdtted  if  ptissible.  The  plai^UF  beCiifte  %  bMtag^  at  4/.  ^ 
ntonth.  This^  <<onfyac't  ^as  tktfiA  ^pbsed  tQ  b^  for  the  bendSt  of 
the  6 wiief  \  tOA  dieMi  is  ik>  fraud  o«^  the  ^t  of  the  cs^tain^  Tfa^ 
^int^  ^as  ndl  eoftipdlAble  to  becofiie  a  hostage,  but  voIat<- 
tirily  etlginged  hiifiMlf.  Hd  edAtitirued  si  pri^ifer  for  ab6ve  ibHi 
yesbrs :  the  ile^  ^rctf «ee  df  the  ship  ftA<{  dargo  #iMr  not  paid  to  M 
ca^rc^Atitt  178^3;  i^the€atts(lbyt!iecaf«oii»i&ffiehaMff6f  <b^ 

hostagea 
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iiOAtages  was  not  dccixlcd  in  tbe  Admiralty  Comt  till  that  time^  i^Sj. 
till  when  he  was  not  entitkd  to  his  discharge.  The  Admiralty 
Court  thought  that  the  captor  could  not  recover  more  than  the 
ralue  of  the  ship  and  cargo,  because,  by  the  civil  law,  the  delivery  Ualu 
of  die  ship  and  cargo  is  a  discharge  of  the  ransom  bill,  and  c^ 
the  hostage,  who  is  only  a  security  that  the  ransom  bill  shall  be 
paid.  But  this  contract  of  the  captain  is  a  coUatend  one,  in  which 
he  has  stipobted  for  himself  and  his  owners,  I  do  not  say  that  tfl 
every  case  the  captain  can  bind  his  owners  beyond  the  value  of  the 
ship  and  cargo,  for  if  he  could  he  might  ruin  thqn  at  any  time  \ 
bat  I  think  there  are  some  instances  where  he  can,  and  I  think  this 
is  one.  Lord  AfmufM%  words,  reported  in  Cowper^  639,  are  very 
strong.  V  ide  MJk/fy  W.  1 .  /it.  2.  r.  1.  /.  io«  The  owner  shall 
answer  the  act  of  the  master  generally  •,  but  if  he  take  up  money 
beyond  what  ia  necessary,  the  owner  shall  not  be  bound,  but  the 
master  himself.  I  will  put  this  case}  suppose  a  ship  be  driven 
into  a  faceign  port,  and  a  thorough  repair  became  necessary,  that 
the  master  directed  such  a  repair,  wUch  amounted  to  more  than , 
die  value  of  the  ship;  in  that  case  would  not  the  owners  btfUaUe? 
I  diink  they  would.  I  will  pot  another  case ;  suppose  the  shipand 
cargo  had  been  sold  for  half  their  value  only,  by  a  fall  in  the  mar* 
ket,  would  not  the  owners  have  been  still  liaUef  and  could  not 
the  plaintiff  have  recovered  ?  I  have  no  doubt  of  it.  This  is  a 
hfiiJUe  contract;  and  under  all  the  circumstances  this  is  a  rea* 
Mmable  engagement  of  the  master's,  with  a  view  to  benefit  the 
owners;  and  I  think  the  plaintiff  is  entitled  to  recover. 

AsHHUEST,  J*  We  are  not  to  consider  whether  it  were  expe« 
dkm  or  not  to  enter  into  this  contract.  The  master  was  the  oiily 
pcnon  at  the  time  who  had  a  right  to  decide;  the  owners  had 
cmnuted  the  ship  to  his  management;  he  wai  their  agent,  and 
tliought  he  waa  acting  for  their  advantage  when  he  ransomed  the 
vend.  It  waa  necessary  that  a  hostage  should  be  given,  and  the 
master  had  no  right  to  throw  the  ofius  on  any  of  the  crew  against 
Aeir  win.  To  induce  the  pfcuntiff  to  become  so,  the  captain  efr» 
teredinto  this  contract.  The  plaintiff  considered  that,  the  capfaiii 
^vas bound  by  it;  then  is  it  nlid  and  binding  in  law  ?  As  a  ge« 
ocnl  posioon,  it  is  dear  that  the  owners  are  bound  by  the  con- 
^iMof  the  maatcr ;  tUa  may  be  collected  from  the  7  Oeo.  2I.  e.  t$. 
whidi  has  provided  for  the  security  of  the  owner  in  the  case  of 
^nbtadements.  Before  that  statute, owners wefeliiAk for theem^ 
heazkmentoftbtf  masaerormarinerstoanyamountf.  Thenitwould 
W  strange  to  say  that  tbe  owners  before  the  statute  should  be  an. 

J  swerable 
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Yates  jJq^  ^  j,  That  in  all  cascsowncrs  are  bound  by  the  contracts  of  the 
Hall,  master.  But  it  has  been  contended  that  owners  are  not  bound  be- 
yond the  value  of  the  ship  and  cargo ;  but  there  is  no  authority 
that  I  know  of  to  warrant  this  position  to  such  an  extent.  There 
are  only  two  exceptions  to  the  general  rule,  that  the  owner  is 
bound.  One  is  in  the  case  of  hypothecation,  the  other  in  the  case 
of  a  ransom  bill.  As  to  the  first,  in  truth  the  owner  is  not  bound 
at  all,  the  lender  knows  nothing  of  the  owner^  he  gives  credit  to 
the  ship  only;  from  the  form  bf  the  contract,  he  cannot  go  beyond 
the  valueof  the  ship.  6Mod.jg.  1  SalL^^.  As  to  the  ransom  bill, 
it  was  determined  in  the  case  of  HeUy  and  Grant,  Trin.  23  G.  3. 
that  the  owners  were  not  liable  beyond  the  value  of  the  ship  and 
cargo.  I  was  not  present  when  that  case  was  decided,  but  I  do 
not  mean  to  dissent  from  the  determination.  In  transactions  of 
this  kind  between  persons  of  different  states,  it  is  for  the  honour 
of  nations  that  these  contracts  should  be  invariably  performed. 
The  captor  has  it  in  his  power  to  use  the  crew  in  what  manner  he 
pleases;  they  have  the  idea  of  liberty  before  their  eyes,  and  would 
probably  make  any  agreement  to  be  free,  and  therefore  would 
not  hesitate  to  contract  beyond  the  value  of  the  ship  and  cargo^ 
to  the  ruin  of  the  owners.  But  as  it  is,  no  one  can  be  hurt: 
the  owners  cannot,  because  they  have  the  liberty  of  abandon- 
ing their  ship  altogether  \  the  captors  cannot,  because  they  re- 
ceive the  ship  and  cargo.  Then,  if  this  case  has  nothing  to  do 
ivith  hypothecation  or  ransom  bill,  it  is  a  mere  case  of  contract. 
The  consideration  at  the  time  was  ostensibly  for  the  benefit  of 
the  owners  ;  the  master  was  entrusted  with  the  ship  and  all  its 
concerns;  he  judged  it  to  be  for  their  benefit,  and  the  hostage 
regarded  the  captain  as  a  person  competent  to  engage  for  his 
owners^  and  could  not  tell  that  it  was  not  for  their  advantage. 
It  is  a  good  consideration,  if  it  either  import  to  be  a-  benefit 
to  the  person  for  whom  the  thing  is  done,  or  a  bss  to  this  party 
who  does  it.  Here  it  was  for  the  benefit  of  the  owners.  Is 
there  any  thing  in- the  nature  of  the  contract  which  should  pre- 
vent the  owners  from  being  personally  liable  ?  In  actions  for 
wages  they  are  clearly  liable,  and  no  questions  about  the  value 
of  the  ship  are  ever  asked.  This  contract  being  subsequent  to' 
the  papture,  is  totally  uncoi\nected  with  any  question  about  the 
loss  of  wages  on  account  of  the  loss  of  the  ship.    Upon  the 

whole. 


Yat«i 


m  THB  Twenty-sixth  Year  op  GEORGE  III.  77 

vholej  as  this  was  a  proper  subject  of  contracti  as  the  con-  1785* 
sideradon  was  xneritoriousy  as  it  was  made  by  a  person  having 
a  competent  authority  to  contractj  as  there  was  no  coUusion 
between  the  parties^  and  the  sailor  entered  into  the  contract  Ha-ll. 
on  the  faith  of  the  person^  and  not  of  the  ship,  there  is  no- 
thing in  jnsttcCj  reason,  or  law,,  to-  prevent  the  plaintiff  reco- 
vering. 

BuLLEK,  J.  (after  stating  the  facts.)  This  is  an  action  against 
the  owner  of  the  ship  ;.and  therefore  it  is  quite  unnecessary  to  de- 
termine whether  the  consideration  for  the  promise  made  by  the 
captain  be  sufficient  in  point  of  law  to  maintain  it^  unless  the  cap- 
tain had  a  power  to  bind  his  owner  by  such  promise.  .  In  order 
to  prove  that  the  captain  had  such  a  power,  it  was  argued  by  the 
counsel  for  the  plaintiff,  that  the  captain  can  bind  the  owner  by 
contrads  made  for  Ins  benefit.  I  agree  in  that  position,  and  think  the 
counsel  stated  it  accurately.  The  question  then  is,  whether  this 
contract  were  for  the  benefit  of  the  owner  ?  The  contract  was  made 
in  order  to  obtain  a  ransom  of  the  defendant's  ship :  but  the  ran- 
som was  for  more  than  the  value  of  the  ship  and  cargo.  That 
ransom  was  not  for  the  benefit  of  the  owner;  for  it  effectually  de- 
prived him  of  his  whole  property  both  in  the  ship  and  the  cargo : 
and  if  the  ransom  itself  were  not  for  the  benefit  of  the  owner,  no 
additional  charge  thrown  upon  him  on  account  of  the  ransom 
could  maie  it  bo.  The  captain  has  not  by  law  a  power  of  bind- 
ing the  owners  beyond  the  value  of  the  ship  and  cargo.  Merchants 
would  be  in  a  most  deplorable  situation  if  that  power  were  ex- 
tended; for  it  would  be  to  put  it  in  the  power  of  the  captain  to 
invdve  his  owners  in  the  most  certain  ruin.  It  would  be»  as  Lord 
Noitingbam  said  in  a  case  before  himj  29  Can  2.  («),  to  make  mas- 
ters die  owners  of  all  men's  ships  and  estates.  In  i  Sid.  4 1 1 .  it  is 
stated  as  the  custom  to -repair  sMps  upon  the  credit  of  their  hou 
toms;  as  ships  are  liable  for  their  repairs,  but  not  the  owners 
without  their  assent,  so  as  to  charge  their  persons.  The  merchant 
trusts  theoaptain  with  the  ship  and  cargo.  As  far  as  they  go,  the 
c^tain  has  a  power  of  binding  his  owners,  and  he  may  hypo- 
thecate the  ship ;  but  that  only  in  ease  of  necessity^  in  a  foreign 
port,  and  not  for  his  own  debt.  Lex  Mercat.  95,  6.  If.  he  bor- 
row money  to  repair  or  victual  the  ship  when  there  is  no  occasion 
for  it,  he  alone  is  debtor,  and  not  the  owners.  Lea  Merced.  53. 
7»3!5'/.  lo.    Hioh,  I.I,  12.  and  Moor^^iZ.    If  the  repairs 

(«)  a  Qb,  Cmu2$^ 

exceed 
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I7&^.  exceed  Hie  ralue  of  the  ship,  I  think  the  owncn  have  a  right  m 
•— -  abandon  her,  and  diacharge  thetnaelyesi  for  the  merchant  trnsti 
]^J^*  the  captain  so  farther  than  with  the  Talue  of  the  ship ;  and  there- 
Ivvi**-  fore  the  captain  cannot  bind  the  merchant  farther.  And  die 
creditor^  when  be  advances  his  money,  has  two  securitiesi  and 
onljr  two,  ttta.  the  body  of  the  ship  and  the  person  of  the  master. 
It  is  only  in  respect  of  the  sbip,  that  the  master  can  bind  the  9WMer. 
If  the  owner  keep  the  ship,  he  keeps  her  subject  to  the  chaige 
the  master  has  brought  upon  her.  If  he  reUnquish  the  ship,  he 
is  not  liable  to  the  charge.  His  keeping  the  ship  is  proof  of  hit 
assent,  and  so  brmgs  him  within  the  mk  stated  in  Siderfin.  But 
when  he  abandons  her,  the  case,  with  respect  to  him,  is  the  same 
to  all  intents  and  purposes,  as  if  she  never  had  been  ransomed  at  all. 
The  Legishtuie  saw  the  mischief  of  sufiering  captains  or  maaten 
to  bind  their  owners  to  any  eittent,  in  so  strong  a  light,  that  even 
incaseswhere  thcownerstrust  the  captaba  with  the  care  and  cos* 
tody  of  other  persons*  goods,  they  in  the  7th  year  of  6cv.  a.  passed 
an  act  to  provide  that  owners  of  ships  should  not  be  liable  beyond 
the  value  of  the  ship  and  freight  for  embesalements  committed 
without  their  knowledge.  This  act  was  made  in  cossequence  of 
ihc  case  of  Bmtebtr  v.  Lawsm  (4),  where  the  gopds  were  lost  bj 
the  negUgence  or  embenadement  of  the  master,  and  the  master  wai 
entitled  to  the  freight  of  those  goods  for  his  ofwn  benefit,  and  the 
tictimn  was  brought  against  the  owners.  The  Court  thoo^t  that 
t»sc  was  not  to  be  distif^guished  from  the  common  case  of  the  car» 
rier,  and  that  the  owner  was  liable  for  tlie  act  of  the  master  whers 
he  acted  within  the  compass  of  his  employment  9ut  where  s 
makter  ransoms  a  ship  for  mofc  tfam  her  value,  he  acts  within  op 
compass,  na  bounds  at  all.  I  agree  that  at  common  hw  the  owners 
were  liable  for  the  full  value  of  goods  shipped  on  board  their  vcs- 
aals ;  Ibi  they  were  in  all  respects  rightly  considered  as  conmHMi 
carriers.  But  it  was  only  in  respegrt  of  the  genera)  obUg^uio% 
which  the  law  by  its  positive  rules  throws  on  carriers,  that  they 
arc  liable  to  that  estent.  Sut  that  does  not  at  aU  apply  10  the 
^^Nresent  ease.  My  proposition  is,  thai  the  ownel^s  are  not  liable 
far  the  act  of  the  master  fwther  than  they  trust  him.  When  they 
trust  him  with  the  carriage  of  goods  for  hire,  they  trust  hiaA  to 
the  extent  of  die  value  of  those  goods ;  and  fov  his  default  they 
are  llabk  to  that  extent  to  the  owner  of  the  goods»  hut  no  far* 
tfaer.    if  the  waggoner  chose  to  employ  a  nuiaber  of  peryms  10 
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gilgr4  fai«  WBgg(Ui>  I  knpw  cf  no  bw  or  nuon  wluck  could  oom«     1 715. 
pel  the  owner  M  pay  iba|  charge*  If  a  captain  of  a  ship  chpae  to  ■ 

^ontn^^t  with  tW9  pv  ihiee  priTateef  a  to  g^ar4  him  agaiast  an  J^^ 
apeniy  ^wU^g  ?  YQ^agf >  theie  ia  no  fboodation  for  chaiging  |ho  Um. 
owpcfs  o^  aufh  %  ^pira«t}  not  oren  though  it  should  appear  that 
enepaiff  infeatiHl  (^  s^$  and  tbf t  thcve  waa  danger  ia  the  wjfage. 
Qttt,  wifhP^t  %4vipg  recoufae  to  posstUe  or  imaginary  cases,  ia 
viuch  t^  i^jii^n^e  of  binding  the  owaeva  by  the  coatracta  of 
the  maater  to  any  extent  ia  glaring,  it  se^ma  10  me  that  all  the  ad» 
y^pd  <S99c^  on  thf  wbject  docide,  or  at  kast  imply,  that  they 
<canpot  be  li^^le  bryood  the  value  of  ^  iamest  with  which  thef 
V^m  th«  sM^r. 

If  bat  bean  t ai4  that  if  the  ship  be  ransomed,  and  proceed  on 
^  YpysUC^  Ae  aailora  will  be  entitlod  to  their  wagea  and  th^ 
^wnffa  bound  to  pay  them.  No  authority  haa  bcon  chad  to  sup* 
Bort  tbat  poiaition,  and  the  general  rule  of  hw  ia,  that  if  the  ihip 
be c^ptDfodj  tbe  w^gea  are loat.  2l4vdii0|Wk  iai2.Theranaoai 
'^  i  Pf  w  purcb^ae  of  the  ship ;  and  it  will  df  serre  great  considea* 
%tiqa  befqve  i|  ia  dclff mined  that  after  a  ransom  the  ownera  ahal} 
^  li^iUe  to  pay  w^g^  for  the  tiane  wluch  elapsed  before  the  cap« 
^o.  If  t|^  aailprashpuld  be  entitled  to  wagea  for  the  remaindea 
of  the  toy^gQ  (^vhi^  haa  not  yet  been  deteimiaed)  that  right 
o^i:^  be  f Qi^ndqd  pil^ely  npop  Cfaity ;  and  then  to  bind  the  ownera 
l^fOaal^,  I  tbMlk  it  wpiUd  he  incumbent  on  them  to  ahew  thai 
^  Qwpese  b^  ^iceepled  and  taken  the  ahip  $  ibv  unleaa  die  owaera 
do  that,  tbf  ^.ig,  a9  far  aa  they  are  concerned,  ia  to  bo  oonsidersd 
ai.iSabftwnfeocvei  ranaomedatalL  Tbe  owneva  have  the  ^lee* 
tion  aftei:  a  a^maoaa  to  taki^  the  ahip  or  to  abandon  her. 

Ifk  Irwtar  ▼•  IFetiaa  (4),  which  was  a  motion  Cor  a  probation 

tP  %  init  in  the  Admiraky  against  the  ahip  and  gooda  by  tbe^ap* 

t^ifl  wbft  hdA  raniomed  her  and  waa  himself  a  hostage,  there  waa 

pot  the  kaat  idea  of  binding  the  ownera  beyond  the  talue  pf  Ab 

ihip^Ad^aigo;  and  the  suit  waaagainat  the /n;p«r:(|y^^^     andnoa 

^?mxih^9ym^4»  An4in^UMX00v.5i^^^(^),  v4ierotheahip 

V9ft  hyyqtbeqited  far  money  laid  oUt  on  necqs^riea,  and  a  libei 

W^^md  agVIMl  the  ah^  and  owneaa  to  pompel  the  payment  of 

^  noms]^  s^  prohibition  waa  moved  for,  IM,  Ch«  J.  aaid  the 

V9^^  baa  IIP  antbori^  to  sell  ^y  para  of  the  ship,  and  hia  sale 

<f4o^ar|  np  paoperty ;  but  ho  nsay  hypotbecatc.     Andaiacethe 

P^^^c^^ga.in  the  Admiralty,  aaoagaiaat  the  ownera  aa  wall  aa 

Matod  JU^.93t.   ^M»d.%i.    Ml.3#.       (i)  s  Lord  ^«.  9S»* 

i^afaiat 
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1785.     against  the  ship,  let  z  prohibitim  go  quoad  thg proceedings  against  the 

.«i»—  owners^  and  let  them  go  on  to  condemn  the  ship. 

Yat*!         Iq  Helley  V.  Grant  (a)  Lord  Mansfield  ^ii  he  did  not  recollect 

Hai^l.     any  case,  where  the  ransom  was  for  more  than  the  value  of  the 

ship ;  but  in  such  a  case  he  thought  it  equitable  to  say  that  the 

captain  had  exceeded  his  authority,  and  that  the  parties  had  gone 

upon  a  mistake:  but  the  cpnsequence  is,  chat  the  ship  and  cargo 

must  be  restored..  If. they  be. delivered  up  in  lieu  of  the  ransopi 

billy  that  is  an  indemnity. 

In  the  case  of  Graham  and  Tatei  v.  Hall^  before  the  delegates 
oq  the  3d  oijuly  1783,  the  judge  of  the  Admiralty  first  held,and 
on  appeal  four  civilians  and  three  judges  unanimouslydetermined, 
that  the  captain  could  not  bind  his  owners  beyond  the  value  of 
the  ship  and  cargo ;  and  the  owners  having  abandoned  the  ship 
and  cargo,  the  Court  dismissed  the  suit  which  was  brought  by  the 
hostages  against  the  owners.  That  suit  was  between  the  parties 
to  this  cause,  and  was  on  the  very  ransom  now  under  considera- 
tion; for  the  present  plainti£F  and  the  other  hostage  brought  their 
suit  in  the  Admiralty  Court  to  compel  the  defendant,  as  owner  of 
this  ship.  The  Savilk^  to  redeem  them  by  paying  the  full  amount 
of  the  ransom  bill.  But  the.Court  of  Admiralty,  and  the  Court  of 
.  Appeal,  held,  that  by  the  delivery  up  of  the  ship  and  cargo,  the 
owners  were  discharged.  The  money  arising  from  the  sale  of  the 
•hip  and  cargo  was  then  in  the  Admiralty,  and  all  the  doctors 
agreed  that  their.  Court  would  not  sufier  the  money  to  be  tak^n 
out  till  the  hostages  were  released;  and  that  the  Court  of  Admi- 
ralty inFrance^  on  having  proof  that  the  money  was  in  our  Court 
of  Admiralty,  would  order  the  hostages  to  be  released. 

The  power,  contended  for  in  this  case,  is  dangerous  to  the  last 
degree;,  for.  after  a  capture,  unless  the  ship  can  be  ransomed  on 
reasonable  terms,  the  personal  interest  of  the  captain  leads  him<o 
betray  his  owners.  He  is  concerned  only  in  getting  his  liberty; 
.  and  whatever  the  terms  of  obtaining  that  liberty  may  be,  provided 
he  can  throw  the  burden  on  his  owners,  it  is  of  little  import  to 
him.  ^t  is  hardly  possible,  and  highly  improbable,  that  a  master 
.  can  ever  ransom  a  ship  for  more  than  its  value,  without  knowing 
that  it  is  so.  If  he  do  know  it,  he  is  guilty  of  a  fraud  in  at* 
tempting  to  bind  his  owners  beyond  the  value:  and  it  is  no  an- 
g\w:er  to  say  that  the  captain  understood  that  the  ransom  was  for 
the  benefit  of  the  owners,  if.  in  fact.it  were  not  so. 

The 
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The  power  of  the  master  or  captain  must  be  foonded  oa  sottt     j^^^ 

rak^bm,  and  that  rule  of  law  must  have  some  certain  bounds.  -« 

The  rule  must  be  either  that  he  has  a  gimral  right  to  bind  his  ^^7^ 
9Wwa%hf  sU €9ntrseU  respecting  the  sUpj  cr  tlut  he  can  only  £^ 
bind  dism  by  /Mci  cmtracts  cs  ate  fir  thdr  hentfit^  not  eMceaUt^ 
tie  vJm  eftbe  sUp^  A  general  and  unlimited  power  is  contra* 
dieted  hj  ewtrj  lawJioek  on  the  subject.  If  it  were  aBowed,  and 
the  esptaun  borrowed  ten  times  the  value  of  the  ship,  the  owners 
so^  to  be  aoswcrabk.  But  let  him  borrow  what  he  will,  if  thi: 
ovnes  dnndon  the  slup,  he  is  no  longer  answerable.  If  the  power 
be  confined  to  contracts  for  the  benefit  of  the  owner,  this  con- 
tract was  not  for  his  benefit,  and  therefore  cannot  bind  him. 

I  have  considered  this  contract  with  the  plaintiff  as  poet  ^tbe 
cmtraetfir  lie  twnsom  /  for  it  arises  out  of  it,  was  connected  witb 
it,  siHl,  if  Aephdatiff  were  not  compellable  lo  become  a  hostage 
was  neoesMny  for  obtaining  the  ra^mm:  and  if  the  owners  can* 
not  be  bound  beyond  the  vahie  eSrevtlf,  that  is,  by  the  ransoii 
hiili  I  cannot  eonoeive  that  they  may  be  bound  beyond  the  val  w 
i»ireetif^  or  by  ccmttacts  made  with  other  persons,  for  the  p«ifw 
ps6eQfeon^>leiing  the  ransom* 

•  If  this  pTomiae  be  considered  as  a  distinct  contract,  and  «iM9ti* 
McfeitucA  tbenmsom,  I  thiidc  the  case  is  still  stronger  against  the 
plaintiff;  for  ^len  the  qaestion  will  be,  whether  the  master,  by 
contncts  not  relative  to  the  ship,  unattended  with  the  smallest  ai» 
nnti^  io  the  owner,  but  made  for  the  master's  own  conveni-* 
cnce  and  advantage,  can  bind  his  owners.  If  that  can  be  siip- 
ported,  by  |]ie  same  reason^  if  a  ship  be  captured,  and  not  ran^ 
somed,  and  the  master  promise  to  pay  wages  to  all  the  sailors  whilst 
they  are  prisoners,  the  owner  must  be  bound  by  his  promise. 

It  is  a  h^dship  on  the  sailors  that  they  must  sufier  by  the  events 
of  war,  in  consequence  of  their  being  in  the  owner's  service :  but 
it  is  a  calamity  which  must.be  borne  by  all  on  whom  it  falls.  The 
owner  soflets  by  die  loss  of  his  pr^^y ;  the  sailors  by  the  loss  pf 
to  liberty.  The  law  cannot  guard  against  the  hardships  attend* 
«m  on  mAi,  an  accident :  it  founds  no  system  upon  it,  nor  afibrds 
^nyidef  onthat  ground.  But  all  argunients  on  the  hardship  of 
a  cascjddier  on  one  side  or  the  other,  must  be  rqectcd,  when  we 
are  pronoandng  what  the  bw  is}  for  such  arguments  are  only 
quicksands  b  the  law,  and,  i!  indulged,  wiH  soon  swallow  up 
c^^  principle  of  it.  BesideSi  if  it  could  avail  in  this  ease,  I 
AiokitwoiMwei^m&vouroftheowaer}  for  having  loathe 

Vol.  I.  G  whole 
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1785.     whole  of  his  property,  he  ought  not  to  have  any  farther  bttr<fen 
-  thrown  upon  him  on  account  of  it;  therefore  I  am  of  opinion 

^^J    that  the  plaintiff  cannot  recoyer. 

Hall.  Lord  Mansfield»  Ch.  J.  I  have  thought  much  upon  this 
subject,  and  I  have  not^been  able  to  make  up  my  mind  to  say, 
that  the  plaintiff  ought  not  to  recover.  The  contract  was  a  fair, 
honest,  and  just  contract  at  the  time:  it  was  only  an  agreement 
that,  if  a  man  would  become  a  hostage,  he  should  have  his  com- 
mon wages  for  his  maintenance;  and  this  is  totally  collateral  to 
the  contract  about  the  prize;  it  is  independent  of  the  ransom. 
The  plaintiff  was  privy  to  no  fraud;  he  knew  nothing  of  the 
value  of  the  ship ;  but  he  only  consented  to  become  a  prisoner,  on 
condition  of  the  ship's  being  restored.  By  the  law  of  nations  the 
captain  has  a  power  to  ransom.  This  is  for  the  benefit  of  the 
owners:  but  it  has  been  doubted  whether  it  be  for  the  benefit  of 
the  public:  and  it  is  now  taken  away  by  act  of  parliament  in 
Bngland(d),  As  between  the  captors  and  the  owners,  the  cap- 
tain had  a  power  as  far  as  the  value  of  the  ship  and  cargo,  which 
value  may  be  diminished  various  ways;  but  that  by  no  means 
afiects  the  present  plaintiff,  who  has  been  a  prisoner  adl  this  time. 
There  is  no  case  like  this  in  the  civil  law,  or  in  the  law  of  Eng^ 
tandi  and,  without  any  authority,  I  should  be  very  loth  to  say, 
that  this  sailor,  who  has  been  the  means  of  obtsuning  the  liberty 
of  the  rest  of  the  crew,  should  not  receive  his  wages ;  and  I 
have  not  been  able  to  bring  myself  to  say  that  t^onfrinc^  he 
shall  not  recover. 

Judgment  for  the  pl^tiff. 


Buxton  and  Another  against  Mardin. 
Agmtrj     npHE  defendant,  being  indebted  to  the  plaintifi  in  zo6l.  4/. 
Jf^^J^  on  the  8th  Jmte  1769  executed  a  bond  and  warrant  of 

^L  ?a  attorney  for  payment  thereof.  On  the  aSth  Maj  1772  he  was 
J^^J^  discharged  under  an  insolvent  act  of  the  12  Geo.  3.  c.  23,  No 
giYca  befbtc  proceedings  were  had  against  him  on  this  bond  and  warrant 
^•H^  of  attorney  till  Trim^  Term  1785,  when  judgment  was  en- 
rtMKt^oi  iCTed  m  on  the  bond  and  warrant  of  attorney:  on  which  a 

whkh  the  *  ' 

defendant  is  entitled  to  take  advantage  hv  pleading  in  diicfaarge  of  hb  pcnon,  if^.  will  not  waxranC 
a  ife€imt  ttutmtkm  under  the  act.  But  the  Court  will  give  the  plamtiff  leave  to  plead  the  insolvent 
aafor  the  defendant,  and  agn  a  special  judgment  under  it;  for  the  warrant  or  attorney  will  pn* 
cfaidc  the  dcfcadam  fiom  lajing  there  ia  M  debit   [3  i^«  1^  ^»  l8j.  2sd&  X060.  jth  Edit.] 
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^erifocias  issued f  directed  to  the  sheriffof  ilff^USRiiartolevyof  the     1785. 
defendant's  goods  (except  the  necessary  wearing  appard  and  bed- 


ding  ef  himself  and  family^  and  the  working  toois  and  implements     ^"^" 
necessary  fir  Us  trade ^  not  exceeding  aol.  in  the  whole)  as  well  a   MAaosir. 
debt  of  41a/.  8/.  as  also  63  shillings  costs. 

Marshal  had  obtained  a  rule  to  shew  cause  why  the  judgment  in 
this  cause  should  not  be  set  aside,  and  the  writ  cAJi.fa.  executed 
thereon ;  and  he  grounded  his  motion  on  the  34th  and  35th 
seaions  of  the  x  2  Geo,  3. ;  the  first  of  which  declares,  <<  that  the 
'<  future  efiects  of  insolvents  (except  clothes  and  tools,  of  the 
*f  value  of  20/.)  are  to  be  liable  as  before  the  act}  and  that  any 
^  creditor  may  at  any  time  hereafter  sue  out  execution  on  any 
M  judgment  ^  the  time  of  the  act  recovered^  but  not  against  his  per* 
*<  son,  l^cl*  The  latter  clause  provides,  <<  that  any  creditor 
^  nuy,  at  any  time  after  the  insolvent's  discharge,  commence  and  . 
^  prosecute  any  action  or  suit  against  the  prisoner  or  fugitive  for 
«  any  sum  dve  at  the  time  of  his  discharge.'' 

This,  it  had  been  contended,  was  neither  a  judgment  recovered 
at  the  time  oftheact^  nor  a  judgment  obtained  on  an  action  cvm^ 
menced  amdprosuuted  since  the  act. 
Gtkiks  was  prepared  to  shew  cause:  but 
BuLLElL,  ].  observed,  that  this  was  a  speaal execxtim  taken  out 
on  a  general  judgment  That  if  the  defendant  chose  to  avail  him- 
self of  this  act  of  parliament,  he  must  do  it  by  pleading  it,  when 
the  judgment  must  be  special :  and  if  he  do  not  plead:  his  in- 
solvency, the  judgment  must  be  general.  But,  at  all  events,  the 
execution  must  follow  the  judgment.  Here  the  defendant  had 
no  opportunity  of  pleading  this  act.  If  the  judgment  had  been 
entered  generally  agaunst  the  defendant  before  his  discharge,  no 
special  execution  could  be  taken  out  on  that,  without  first  suing 
^mt  z  scire  facias. 

GiUs  said,  there  was  a  difierence  between  a  warrant  of  attorney 
to  confess  a  judgment,  and  an  action  in  the  usual  way.  In  the 
fonner  case,  when  a  man  confesses  a  judgment,  he  waves  all 
'  benefit  of  his  plea,  by  declaring  to  the  plaintiff  he  will  plead 
nodiing:  and  this  is  like  that  case;  for  the  defendant  waves 
his  lig^  of  pleading  the  act. 

BuLLia,  J.  Wherever  a  man  neglects  to  take  advantage  of 
^y  defe&ce  which  he  has  at  the  time,  he  waves  it:  but  here  he 
1)^  not  a  defence  at  the  time  of  giving  the  wamuu  of  attorney. 

Qz  At 
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1 78^-        ^^  ^^  ^^^  ^'^^  '^^  ^  foundation  of  &tt  metk>n,  the  ccun- 
'  8cl  were  dieaired  to  look  farther  into  it.     Afterwards, 


BuxTOM  GMs  against  the  rule.  If  it  be  true  that  die  defendant  was 
l^RDiN.  <li8charged  under  the  insolvent  act,  he  has  no  reason  to  com- 
plain ;  for  the  execution  is  only  again&t  the  go6ds  warranted  by 
the  act  i  and  if  he  Were  not  discharged*  he  has  less  reason  to 
complain ;  for  it  was  for  his  benefit  to  have  the  execution  spe- 
cial. As  to  a  scire  faciaSi  the  act  of  parliament  dispenses  with  it; 
for  it  ^ays,  <<  that  a  creditor  may,  at  any  time  hereafter,  sue  out 
«  etecution,  tifc.  on  a  judgment  recovered"  This  is  an  execu- 
tion on  a  judgment  recovered.  {Per  Cur.  There  was  Ho  judg- 
ment at  the  time.)  This  was  the  same  thing ;  for  the  defendant 
bad  given  a  warrant  of  attorney  to  confess  a  judgment ;  and  if 
"aSny  judgment  could  be  entered  up  under  that  warrant  of  attor- 
ney, it  must  be  general.  Even  supposing  the  proceedings  were 
iiregular,  it  is  not  pretended  that  the  debt  is  not  a  fait  one ; 
that  the  defendant  did  not'  give  the  warrant  of  attorney ;  that 
under  the  execution  the  things  excepted  in  the  statute  were 
taken.  This  then  is  only  a  bare  irregularity,  which  was  not  the 
ground  on  which  the  defendant  Applied  to  the  Court.  And 
wherever  a  party  comes  against  the  justice  of  the  case  merely 
to  complain  of  an  irregularity,  the  Court  will  not  relieve  hlmi 
unless  he  come  in  the  fitst  instance. 

Marshal^  id  support  of  the  rule,  submitted  three  propositions 
to  the  Court. 

'  li/.  That  a  judgment,  entered  under  a  power  of  attorney, 
nliust  be  warranted  by  that  power  j  and  consequently  that  a  ge- 
nieral  power  only  warrants  a  genersd  judgment. 
'   7dly9  Since  the  act  of  12  Geo.  3.  a  genera}  judgnaent  cannot 
be  entered  against  aninsolvent,  unless  by  bis  own  acquiescence. 

3^^,  A  discharge  under  an  insolvent  act  is  a  countermand  of 
a  power  of  attoi'ney. 

In  support  of  the  first,  he  ched  Co.  Lit.  ii-a.  181.  if^S. 
iMod.i.    iStfA.  399.   3  jSc/rr.  1471.   He  was  then  stepped  by 

Lord  Mansfield,  who  said.  It  is  clear  the  judgment  is 
wrong,  as  it  cannot  be  entered  up  generally  by  virtue  of  the 
power  of  attorney  since  the  act,  without  giving  the  defendant 
an  opportunity  of  pleading  in  discharge  of  his  person^  Btit  the 
warrant  of  attorney  is  conclusive  m  ano^er  action  cm  it. 

BtfLLBBy 
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BuLLE&>  J.  This  warrant  of  attorney  w91  preclude  the  de-  1785. 
fendant  from  saying  tb^^  is  nq  debt :  but  the  Statute  bis  giie^ 
a  defence  as  to  his  person  and  wearing  apparel,  istc.  tad  tba^ 
must  be  put  on  record  before  judgipenc.  Now,  if  %  s6rt  facias 
had  been  brougbt  on  that  judgment^  d>e  defiendant  oould  only 
have  pleaded  matter  subseqiipnt  to  it}  so  thAC  the  defendant 
had  no  way  whatever  of  availiag  himself  of  the  privilege  of  thi 
act  bitf  by  pkadJ^*  The  pbintii^  perhaps»  on  an  application 
to  theCoart,  ^ouUb^ permitted  to  plead  the  acttehim.  Thai 
judgment  is  ^nPOPg»  and  mmt  be  set  aside. 

Rule  absolute. 

GSAs  dien  obtained  a  rule  to  shew  cause  why  the  plaintiff 
should  not  be  at  liberty  to  enter  a  plea  under  the  insolvent  act 
for  the  defendant,  and  take  his  judgment  under  the  statute;  and 
the  Court  recommended  it  to  the  defendant's  counsel  not  to  ob- 
ject to  it. 


The  King  against  Jenkinson. 

nnHE  defendant,  having  been  convicted  before  two  justices  NocoMiare 
"*"  in  a  penalty  under  the  lottery  act,  removed  the  proceedings  ^j^^-, 
into  this  Court  by  ariiorari.   On  an  appUcation  to  die  Master  to  "moving 
tax  the  costs  of  the  cntiorari^  he  had  doubted  whether  he  had  a  proc^^ 
power  to  do  so ;  on  which  a  motion  was  made  for  the  direction  '°!j^^^ 
of  the  Court  to  the  Master  to  tax  them.  ance  been- 

Plumer  against  the  rule.   The  general  rule  is,  that  where  there  S^til^^Jf 
is  no  recognizance  on  removing  summary  proceedings,  there  are  J^^s 
no  costs.    Here  the  defendant,  on  removing  these  proceedings,  ceedinp. 
entered  into  no  recognizance :  and  the  Court  has  no  power  to  ^Vci^"' 
tax  costs  in  this  case  under  the  statutes  respecting  costs  in  cri-  i°  the  Court 
minal  proceedings.  Ihe^ll 

S^vester  in  support  of  the  rule.    The  costs  applied  for  are  ^"^  .•  *^ 
those  of  removing  the  proceedmgs  by  certiorari^  and  not  the  costs  in  fonie, 
before  the  magistrates.    The  conviction  below-was  right  and  ^^e 
proper ;  and  this  Court  has  since  confirmed  it.    If  no  costs  are  P*'*^  *®  *"*" 
allowed,  all  the  convictions  under  this  act  would  be  removed  by  rMogni-' 
^trtiorari  ,•  by  winch  means  the  act  would  be  evaded.  *"**' 

He 
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1785.        He  then  cited  the  ISng  ▼•  Bust,  B*  R.  E.  ao  Geo.  3.  and  in* 
sisted  that  the  Court  had  a  power  to  order  the  costs  to  be  tased 


ION. 


^^^®  under  the  13  Geo  2.  c.  18. 

Jbh KIM-  Lord  Mansfield,  Ch.  J.  By  the  rule  of  law,  the  Einf^  net- 
tber  receives  or  pays  costs.  We  are  aware  of  the  mischiefs  of 
granting  artioraris  for  yezatious  purposes ;  and  it  is  discretionary 
in  the  Court  whether  they  will  grant  them  or  not.  For  die 
future,  we  will  oblige  the  party  applying  for  a  eertiontri  to  enter 
into  a  recognizance  to  pay  costs :  but  we  are  not  authorized  to 
grant  them  by  the  13  Geo.  2.  e.  iS.  without  a  recognizance. 

Rule  discharged* 


THE  END  op   MICHAELMAS  TBEU. 
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ABOUED  AND  DETERMINED 


n  TBB 


COURT  OF  KINGS  BENCH, 

n 

Hilary  Term, 

In  the  Twenty-Sixth  Year  of  the  Reign  of  Qmoman  III.        I78tf. 


Sheldon  Executor  of  Sheldon  against  Baker.     9fUmitn 

/^N  a  motion  by  Law  to  discharge  the  defendant  on  filing  An  cxee»- 
^^  common  bail,  on  the  insofficiencj  of  the  affidavit  on  which  ^Jjij^jt^ 
he  had  been  held  to  special  bail,  it  appeared  that  the  plaintiff  HoU  to  biJI. 
had  sworn  to  the  debt  as  follows :  unhhU- 

«  W.  Sbddon,  executor  of  JF.  Sheldon^  &*r  makcth  oath,  l^e.  f£^^ 
<«  That  the  defendant  is  justly  and  truly  indebted  unto  this  de-  [%3.kF*. 
<«  ponenc  as  the  sole  executor  of  W,  Sheldon^  his  late  father  de»  ^^^'1 
«  ceased,  in  looo/.  and  upwards,  for  money  had  and  received 
<<  by  the  defendant,  as  receiver  of  the  rents  and  profits  of  the  said 
«  W.  SbeUon  deceased,  as  appears  to  this  depetient  to  ke  tie  true  kh- 
«  lamce  upon  the  said  J.  Bakers  stewardship  account^  by  him  delivered 
^  to  this  deponent,  as  executor  of  the  said  JF.  Sheldon,  and  from 
«<  the  several  articles  of  disbursement  therein  contained  having 
«« been  carefully  examined  with  the  vouchers,  &c." 

The  objection  to  this  affidavit  was,  that,  the  plaintiff  had  not 
added  <«that  he  believed  the  account  to  be  true.**'  And  in  sup- 
port of  it  was  cited  Barclaj  and  odiersi  assignees,  &r.  against 
Huta.  j^Burr.  1992, 

jSearerofi^ 
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1786.         Beareroji^  and  Baldvnn^  now  shewed  cause;  and  contendedi 

■  that  this  case  was  distinguishable  from  that  cited,  because  this  af- 

^""^"    fidavit  was  founded  on  the  drfendanfs  own  account.    That  though 

Bakbr.    it  did  not  state  in  woxtls  <' that  the  plaintiff  believed  the  account 

"  to  be  true,"  yet  in  substance  it  conveyed  that  meaning ;  and 

it  was  as  full  as  any  executor  could  go,  when  swearing  to  the 

balance  of  an  icoount  delivered  in  by  the  defendant  himself. 

Lord  Mansfield,  Ch.  J.  The  judgment  in  Barclay  and  Hunt 
was  given  on  full  consideration  \  and  is  decisive  of  the  present 
question.  The  plaintiff  ought  to  have  added  that  be  MievedAe 
account  to  he  true. 

BuLLEU,  J.  The  general  rule  is,  that  there  must  be  a  posi- 
tive affidavit}  the  cases  of  assignees,  executors,  Isfc.  are  by  way 
of  exception  to  that  rule ;  then  a  party  claiming  under  that  ex- 
ception must  shew  a  case  where  it  has  been  allowed.  In  those 
cases,  if  he  swear  that  be  believes  it  to  be  true,  it  is  as  much  as 
he  can  do,  because  the  transaction  in  general  does  not  come 
withfai  his  own  knowledge.  But  there  is  no  case,  where  die 
.  affidavit  has  been  allowed  to  be  sufficient  to  hold  the  defendant 
'  to  special  bail,  without  adding  the  belief  of  the  party  who 
made  it. 

Rule  absolute  (a). 

(a)  Vide  AfacUmuU  ▼•  MmcUnuUt  pott.  7x6.    Swmytu  ▼.  Crmmomd^  post.  4  ToL  X76. 
B,  BU  JUp*  C.  B.  145.  and  fn^tUr  ▼.  CtftUmd^  post.  5  vol.  364. 


>r^  GiBT  against  Mason  and  Others. 

mete  a  /^ASfi  for  money  had  and  received,  to  recover  the  /fv- 
not  appear  ^^  tmumf  upon  certain  policies  of  insurance  underwritten  by 
rf  h 'to' U  ^^  plaintiff.  This  was  tried  before  Lord  Mansfield  at  the  sit- 
iUegal,the  tings  after  last  Michaelmai  Term  at  ChsiUball,  when  the  foUow- 
w^"grim*t  a  ing  facts  appeared :  That  the  defendants  were  West  India  rtcr- 
SSI/lo  to  dian^«»  ^"^  ^^  property  in  the  islands  captured  by  the  French 
the  defend*  last  wan  That  it  was  a  common  practice  to  supply  these  islands 
poof  that  it  ^ith  provisions  from  Ireland,  notwithstanding  they  were  in  the 
J'"  «|5but  bands  of  an  enemy,  that  the  defendants,  who  acted  as  their  own 
have  fhcwn  brokers,  had  for  this  purpose  employed  neutral  vessels,  and  had 
%S^  H^  caused  them  to  be  underwritten  by  the  plaintiff  from  diftrent 

Ux  trading  ports  in  the  Continent  to  Ireland,  ihence  to  Madeira^  and  St* 
within  .        .  ^ 

cncmyuiflssdiBtMAlBCtf  Qu.[8eeAlif.S3GM.5.fcS7.]    [s  Jtfer.  ft.  965.] 

Tbomasi 
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ThmMSj  and  to  all  of  them  was  vayexeA  the  Bberiyrf going  Hmij     1786b 
Mf  rftbe  captwnd  islands.  ■ 

It  had  been  long  doubted  whether  these  poUdes  were  legal :     ^^ 
hut  in  thecaseof  the£^7MfiAki(ii),  whereon  a  similar  poUcy    mamn. 
was  efiectedy  the  G>ttrt  were  of  opmion  that  the  assured  could 
not  recover. 

The  plaintiff  in  consequence  of  the  abore  decision  had  refused 
to  pay  where  there  had  been  a  loss. 

The  defendant's  counsel  at  the  trial  contended,  that  as  theu 
foyages  were  illegal,  and  as  both  the  parties  were  in  pari  delicto^ 
the  maxim  of  law  metier  est  conditio  possidentis  ought  to  pre« 
▼ail:  but  Lord  Mansfield^  being  of  opinion  that  these  policies 
were  not  illegal  on  the  face  of  them,  dk^cted  a  verdict  for  the 
plaintiflF. 

Bearcroft  now  moved  for  a  new  trial  to  let  the  defendants  into 
Cfidence  to  prove  that  this  kind  of  trading  was  so  notoiiottsly  ille- 
gal that  the  plaintiff  must  have  known  it  to  be  so;  that  the  rea- 
son why  this  evidence  Mras  not  ofiered  at  the  trial  was  founded  on 
t  presumption  that  the  jury  of  thdr  own  knowledge  must  have 
concluded  that  the  illegality  of  these  contracu  was  known  to  the 
pardes  at  the  time  of  making  them. 

Lord  Mamsiield,  Cb.  J.   This,  upon  the  face  of  it^  is  the  [6t.  R  13, 
case  of  a  neutral  vessel.  It  is  no  where  laid  down  that  policies  Y'^g^^ 
on  neutral  property,  though  bound  to  an  enemy's  portt  are  void»  54I] 
And  indeed  I  know  no  cases  that  prohibit  even  a  subject  trading 
with  the  enemy,  except  two ;  one  of  which  is  a  short  note  in  RoU^ 
Mr.  ( j),  where  trading  with  Scotland^  then  in  a  genersl  ststr  of 
enmity.with  this  kingdom^  was  held  to  be  illq;ad  %  and  thp  other 
was  a  note  (which  is  now  burned)  which  was  giTtn  to  me  by 
I/mi  Hardwidety  of  areference  in  Song  JFWanfs  time  to  all  the 
Judges,  whether  it  were  a  crime  at  the  common  lav  to  carry  com 
to  the  enemy  in  time  of  war;  whowereof  opinion  that  it  was  a 
misdemeanoan 

By  the  maritime  law,  trading  with  an  enemy  is  cause  of  con«- 
bcation  in  a  subject,  provided  he  is  taken  in  the  acti  bat  this 
^  not  eatend  to  a  neutral  vesacL 

MMwi^a^intilMMi,  ilfM*.  15  Gmi.  HB.  In  tbn  cue  the  Coatt  (k>. 
^^  piiofdlj  upon  the  ground  of  an  cmhar|o  b»ving  heen  laid  on  proviaoot  in 

Asttmnui:', 
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I78(S.         AsHHURST,  J.   The  defendant  makes  this  application  to  tht 

■  Court  in  order  to  supply  his  own  negligence,  when  it  is  erideiH 

^Im     ^^  ^^^  "^^  ^^'^^  ^y  surprise  at  the  trial.  If  it  do  not  appear  on 

Masom.    the  face  of  the  policy  that  it  is  void,  it  ought  to  have  been  shewo 

by  evidence :  but  no  such  evidence  was  ofiered. 

BuLLER,  J.  As  to  the  illegality  of  the  contract  being  within 
the  knowledge  of  both  parties,  such  a  fact  is  not  to  be  taken  for 
granted ;  what  passes  between  two  parties  can  never  be  such  a 
matter  of  notoriety  as  should  be  left  to  a  jury  to  presume. 

Rule  refused  (0), 
(•)  ride  1  mi*.  9S.  Sju.  653. 


Z...^^..^     ^'      f^rr^ 


- '  .-r^ 


•yfrtiJdi  LuDFORD  agcunst  Barber. 

AloMe«c-  rpHIS  was  an  action  of  covenant  for  rent  in  amar.    The 

thS  tenant  "*•   declaration  stated  that  «  Whereas  before  and  at  the  time 

SbiA  lu  "  ^^  *^  making  of  the  indenture  hereinafter  mentioned,  one  ^fhn 

Kvemoncr,  <«  BtaeAriigt  Ludford  and  the  said  JJm  Ltsdford  (the  plaintiff) 

then  tt^  *'  ^^^^  respectively  seised  of  the  premises  hereinafter  mentioned 

4«  tt  «<  to  be  demised,  (that  is  to  say,)  the  said  John  Bracehridgt  Lud- 

Docczecoted  *^/ord  in  bis  demesne  as  of  freehold  fir  term  of  his  life^  and  die 

^d  ra'thL  ''  ^^  7^  Ludford  of  the  reversion  thereof  esepeetant  on  the  de- 

death  of  <<  termination  of  the  said  estate  of  the  said  John  Bracehridge  Lid' 

for  life ;  *^ford  in  his  demesne  as  tffee^  and,  being  so  respectively  seised, 

"^  '*'*  b^  <^  by  a  certain  indenture  made  at  Nuneaton  in  the  said  county  of 

th^  rew-  "  JTarwici,  on  the  3  ist  day  of  January  1770,  between  the  said 

^^l^  ««  John  Braeebridge  Ludford  and  the  said  John  Lut^d  of  die 

is  no  con-  «  age  of  thirteen  years,  son  and  heir  apparent  of  the  said  Jdm 

it,  fo!u\o  **  Braeebridge  Ludfbrd^  of  the  one  part,  and  the  said  John  Barber 

bind  the  c<  of  the  Other  part ;  the  said  John  Braeebridge  Lu^^ord  and  die 

action  of  <<  said  John  Ludford  for  the  considerations  therein  mentioned  M 


JJIJJ^jl^  ««  and  each  if  them  didf  according  to  their  several  and  respective  <i- 
letsee  might  tc  fates  dnd  interests  therein^  demise^  grant,  lease,  CSV.  unto  the  said 
ctt!^»pcd,°if  '<  John  Barbery  his  executors,  administrators,  and  assigns,  ail 
die  lessor      <(  ^^^y^  several  mines,  veins,  delphs,  beds,  and  lymphs  of  coal, 

had  not  nun*  «  • 

aelf  shewn  '  «  &fr.  [particularly  describing  them  ;]  to  have  and  to  hold  the 

miOTtlSt*'  **  **^^  mines,  lie.  unto  the  said  John  Barber y  his  executors,  ad- 

the  leaie      cc  miiustrators,  and  assigns,  from  the  29th  Septetnber  then  last 

mteTb^*  **  pa^t,  for  the  terms  of  21  years  and  19  years,  making  together 

the  rever*  . 

aoner  tiU  after  Ae  death  of  the  tenant  for  life,  Qo  ?  Whether  btokniptrj  is  a  plea  to  an  action  of 
f  for  rent,  Qutf 

i$Sft 
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«« 40  years  J  yielding  and  paying  therefore  yearly  and  ercty  year     1786. 
«•  for  so  many  years  of  the  said  several  terms  as  the  said  JJiti  ■ 

•*  BracehidgeLudford  should  lire,  once  in  three  weeks,  if  the  same   ^^^J^*^ 
<<  should  be  demailded,  or  otherwise,  as  the  coals,  cobbles,  and    BAasBib 
^<  slack  in  the  said  indenture  after  mentiqned,  should  be  sold  and 
«  disposed  of  at  the  wilt,  and  upon  the  demand,  of  the  said  Jtbn 
<<  Bractbridge  Lu^wrd  and  his  assigns  during  his  lifetime,  and 
<<  after  his  decease  in  like  manner  for  the  remainder  of  the  said 
<'  terms  to  the  said  JAn  Ludjvrd^  his  heirs  smd  assigns,  the  sum 
^  of  one  shilling  and  sixpence  as  a  minfr-rent  for  each  and  every 
^  load  of  coals  that  should  be  gotten  and  sold,  or  converted  into 
^  coaks,  and  so  sold  upon  or  within  the  said  premises:  And  also 
**  yielding  and  paying  yearly  and  every  year,  \sfc.  over  and  above 
<<  the  said  mine  rent  of  \u  6d.  the  same  proportionable  yearly 
«  rente  or  sums  of  money,  which, th^  several  tenants  or  occupiers 
*<  of  the  said  several  farms  and  enclosed  lands  then  did  or  should 
^  pay  during  the  terms  by  the  said  indenture  granted,  for  all  such 
<'  parts  of  the  said  farms  and  lands  as  the  said  John  Barber  should 
^  find  necessary  to  make  use  of  for  the  better  and  more  effectually 
^  getting  and  vending  the  said  coals,  Istc.  during  so  long  time  as 
^  thesaid  J6bnBarber^}m  executors,  administrators,  and  assigns, 
^  should  occupy  the  same,  for  the  purpose  before  mentioned.'* 
Then  followed  an  express  covenant  from  the  lessee,  his  ezecu^ 
tors,  administrators,  and  assigns,  ^or  the  payment  of  the  rents. 
Then  it  stated  a  covenant  by  the  defendant,  «  That  he  would 
"  work  the  said  colliery  in  such  a  manner  as  in  all  events  to  get, 
^  sell,  and  pay  rent  for,  at  least  1 000  loads  of  coal  in  each  and 
^  every  year  during  the  said  terms ;  or,  in  default  of  so  getting 
<*  and  selling  1 000  loads  in  each  year,  should  and  would  pay  unto 
M  the  said  John  Braeehidge  Ludfird  and  his  assigns,  for  so  many 
^  yean  of  the  said  terms  as  he  should  happen  to  live,  and  after  hit 
^  decease,  to  the  said  John  Ludfird  and  his  assigns,  so  much  money 
**  as  together  with  the  mine-rent  of  ix.  6d.  per  load  should  make 
•*  up  the  full  sumof  75/.  a  year,  for  each  and  every  year;  thefirst 
*^of  such  payments  of  75/.  per  annum  certain  rent  to  commence 
^  from  such  time  as  the  sale  of  the  dry  seven  foot  coals  in.  Thmnas 
^  ittm/s  [one  of  the  tenants]  grounds  should  cease  to  produce 
^  ^ool.  per  annumf  pursuant  to  an  agreement  made  between  the 
^  «Md  Jabn  Bracebridge  Ludfird  and  the  said  defendant,  dated^ 
^  &ir.  By  virtue  of  which  said  demise  the  said  defendant  after. 
•*  Wiid^  /0  wi,  on  3m  of  January^  in  the  year  aforesaid,  en- 
tered. 
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1 786.      «  tered,  is^c.  and  was  and  sdll  is  possessed  thereof.  That  the  «ud 
'  w  Jabn  Bracebridge  Ladford  afterwards,  to  vnt,  on  the  ist  March 

^^^^mH^  «<  I776>at^i«»fatonaforesaid,diedso8eisedofthesaidpremi8e9m 
Basisx.  <(  lus  demesne  as  of  freeholdi  for  the  term  of  his  life,  and  that  be^ 
'<  tbesmd  'John  Ludfordy  after  be  Ottdned  bis  age  rf  %i  jearSyiowk^ 
<<  ontbent  February  1779,  aif  &c.  did  duly  execuU  and  amfrm  the 
^  said  lease  fir  the  remainder  <f  the  said  term  then  to  come  and 
^  unexpired  in  the  said  demised  premises  to  the  said  John  Barber^ 
<«  That  after  the  making  of  the  said  indenture,  and  after  the 
«  death  of  the  said  John  Bracebridge  Luifford,  to  wit^  on  die  3d 
<<  December  1780,  and  on  divers  other  days  and  times  betweea 
« that  day  and  the  first  of  June  1784,  the  defendant  did  get  and 
<'  sell  upon  the  said  demised  premises  a  large  quantity,  to  wi^ 
<'  aOfOoo  loads  of  coals,  and  also  did  get  and  convert  intp  coab, 
<<  and  so  sell,  another  large  quantity,  to  ti/i/,  other  20,000  loads  of 
«  coals  upon  the  said  premises,  and  by  reason  thereof  the  said 
*<  defendant  then  and  there  became  liable  to  pay  to  the  plaintiff 
<<  the  sum  of  3000/.  being  at  and  after  the  rate  of  ii«  6d»  for 
«  every  such  load  of  coals,  i^c. ;  yet  that  the  defendant  hath 
<<  not  paid,  ^c 

•  «  And  funher,  that  since  the  death  of  the  said  John  Bract- 
<<  bridge  Ludford^  to  wit,  in  the  i2tb  year  of  tl^e  said  term,  coob- 
«  mencing  .from  the  29th  September  l^ZOf  and  endmg;  on  the 
«  a9th  September  1781,  the  said  defendant  did  not  work  the  said 
«  colliery  in  such  manner  as  to  get,  sell,  or  pay  rent  for  io«o 
«  loads  of  coals,  or  any  part  thereof,  in  that  year}  by  reason 
«  whereof  the  defendant  became  liable  to  pay  to  the  plaintiff  die 
<<  further  sum  of  75/.  i^c,  yet  the  defendant  hath  not  paid,  ^c.'* 

It  then  stated  a  similar  breach  for  non-payment  of  75/.  &«. 
from  29th  September  1781,  to  29th  September  1782. 

A  similar  breach  for  non-payment  of  75/.  tsfc.  from  29tfa  Sep- 
tember 17821^  to  29th  September  1783. 

Then  it  stated  that  «  after  the  making  of  the  said  indentorei 
<<  to  witi  on  the  29th  September  1780,  the  sale  of  tjbe  dry  seven 
<'  foot  coal  in  the  said  Thomas  ^/ifMx's'grounds  in  the  said  indeo- 
«  ture  mentioned,  did  cease  to  produce  loo/.  a  year;  by  reafon 
<<  wlyereof,  ^c.  the  certain  rent  of  75/.  per  annum  beca^  due 
<<  and  payable,  ^c.  and  that  225/.  of  the  said  certain  fcntof  75^ 
^per  awttsm  for  three  years,  ending  on  25th  March  lyS^^  bo- 
«  canw  due  and  payajble  to  the  said  plaintiff  for  the  9aid  dep^ 
«  ptfoiis^  $  yet  that  he  hdi^  aot  paid,  isfc. 

^  PtEiS, 


IN  THE  TwENTy*.8IXTH  YkAR  OF  GEORGE  III.  93 

Plbas,  no  rent  in  arrears  to  each  of  the  five  bleaches.  1786* 

6th,  And  for  further  plea,  l^c.    ««  As  to  aD  the  said  sup- 

««  {med  breaches  of  covenant  the  defendant  says  that  the  sdd  ^^ZV 
«  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  b2m«i. 
^'  against  him,  because  he  snth  thai  the  tmd  John  Lu^bri  did 
«  wr  of  tbttime  rfmaiing  the  lease  in  the  dedaratien  meMtieneJ iy 
'' the  said  J.  B.  Ludjhrd,  mr  eit  any  Ume  during  his  lifetime,  mr 
^^fir  a  hng  time,  to  wit,  the  space  of  tw  years  after  his  death,  exe^ 
^eutetbe  said  base:  and  that  upon  the  death  of  the  smd  J.  B.  Imd- 
^^fard  the  said  lease  and  dennse  did,  before  any  rf  the  rent  or  ^toney 
'^ia  the  said  deelaratan  mentioned  became  due  or  payable,  to  wif, 
«  on  the  said  \st  day  of  March  in  the  said  year  1776,  vdkn  the 
«  said  J.  B  LuJ^ard  so  died,  cease  and  detemnne,  SccJ* 

7th.  w  As  to  all  the  money  m  and  by  the  said  declaration 

«<  deged  to  be  due  before  and  on  the  second  of  Decemberin  Ac 

«  21st  year  of  his  present  Majesty,  the  defendant  pleads  gene- 

^rally  diat  he  became  a  bankrupt  on  ad  27«cvmA^,  and  that  the 

**  cause  of  action  in  respect  of  such  money  accrued  before,  tt'c.* 

8th.  »  As  to  so  much  of  the  rent  and  money  mentioned  in 

''  the  several  breaches  of  covenant  in  the  said  declaration  as- 

"  signed,  and  which  by  the  sadd  declaration  are  supposed  to 

<'  have  become  due  to  thie  said  plaintiff,  he  the  said  defendant 

^  says  Aflt  the  «dd  phdntiff  obgfat  not  to  have  his  aforesaid 

<*  actiMi  thereof  maintained  against  him,  because  he  says  that 

«  he  die  said  defoodant,  after  the  making  of  the  said  indenture 

•<  in  die  sadd  dedaratiob  mentioned,  and  before  the  exhibiting 

*<  of  the  bin,  e^r.  to  nvH,  on  the  ist  day  of  October  1779,  >"<i 

'■  ifom  thence  until  the  day  of  suing  out  the  commission  of 

<<  bankrupt  hereafter  mentioiied,  was  a  trader  witUn  the  ihtent 

^  and  meaning  of  die  sevemd  statutes  made  and  then  in  force 

**  against  bankrupts,  to  vnt,  a  miner,  dealer  in  coals,  &r.  and 

"  during  all  that  time  diere  sought  his  livelihood  and  way  of 

^  living  by  buying  and  selling :  and  the  said  defendant  so  being 

*'  such  trader,  &f^.  aftenmrds,  and  before  any  of  the  said  rent 

^  or  money  became  due  and  pay!ft>le,  to  wit,  on  the  ad  of  Dtcem^ 

*^btrm  the  2  list  jrear  aforesaid,  became  and  was  indebted  to 

**onc  Araham  Bracebridge  in  loo/.  for  money  lent,  ^c.  and 

*'  bong  «e  indebted,  ^c    became  a  bankrupt  within  the  intent 

'*asid  neanikig  of  the  statutes  against  bankrupts.    That  the 

**  ^i  Arebam  Bracebridge,  on  the  ad  of  December  in  the  21st 

^*  Y^  aforesaid,  (etidoned  the  Lord  Chancellor  for  a  commis- 

^  aion  of  bankrupt  against  the  defendant ;  that  on  the  said/  peti* 

«  tion 
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1786.     <<  don  being  exhibited,  afterwards  and  before  any  of  the  suns 
■  **  of  money  in  the  breaches  assigned  became  due,  and  before  any 

^^"^  "  breach  of  the  covenants  aforesaid,  to  mU  on  the  ad  otDecenier 
Baesuu  «  in  the  21st  year  aforesaid,  a  commbsion  issued,  t^r.  That  on 
<«  the  6th  day  of  December  in  the  21st  year  aforesaid,  the  commis- 
<'  sioners  named  in  the  said  commission  of  bankrupt  duly  adjadg* 
'<  ed  and  declared  the  defendant  to  have  been  and  become  on  the 
<(  day  of  issuing  the  said  commission,  and  then  to  be^  a  bankrupt, 
<<  Is^c^  And  afterwards  and  before  any  of  the  sums  of  money 
<<  in  the  said  breaches  assigned,  or  any  part  thereof,  became  due, 
<<  to  wt^  on  the  6th  of  December  in  the  year  1780,  the  said 
^  commissioners  bargained,  sold,  disposed,  and  set  over,  (among 
*<  other  things,)  the  said  indenture  of  lease  in  the  said  declaration 
<<  mentioned,  and  all  the  estate  and  interest  of  the  said  defend- 
«<  ant  of,  in^  and  to,  the  same,  and  of,  in,  and  to,  the  pre- 
<<  mises  thereby  demised,  unto  one  David  CadeU  and  his  assigns, 
<<  in  trust  for  the  creditors  of  the  said  defendant;  by  virtue  of 
<«  which  said  assignment  all  the  estate  and  interest  of  the  said 
**  defendant,  t*fc.  became  and  was  vested  in  the  said  Dawd 
«  Cadetif  and  he  then  and  there  became  possessed  of  the  said 
<<  demised  premises,  and  continued  so  theneof  possessed  till 
<' the  14th  day  of  March  1781:  And  that  afterwards,  tovfkf 
<<  on  the  said  14th  day  of  Match  1 781,  the  said  defendant  then 
<<  remaining  and  continuing  a  bankrupt  as  aforesaid,  the  said 
<<  David  CadeU  and  the  said  commissioners  ba^ined,  disposed, 
«(  assigned,  and  set  over,  (among.other  things,)  the  said  inden^ 
<<  tiire  of  lease,  and  all  the  estate  and  interest  of  the  said  defend- 
^<  ant,  of,  in,  and  to,  the  same,  to  the  said  Abraham  BraeAndgt 
<«  and  WUUam  Greaves,  (they,  the  sadd  J.  Bracebridge  and  W. 
«  Greaves,  bein^  duly  chosen  assignees  of  the  debts,  credits,  &^ 
«  of  the  said  defendant,)  for  the  residue  of  the  said  term  \  by  vir« 
«  tue  of  which  said  assignment  all  the  estate,  interest,  fsfc  of 
<<  the  ssdd  defendant  of  and  in  the  said  indenture  of  lease,  and  of, 
<<  in,  and  to,  the  premises  therein  (femised,  became  and  was 
*<  vested  in  the  said  A.  Bracebridge  and  W.  Greaves^  and  the 
<<  same  from  thence  hitherto  hath  been  and  still  is  vested  in  them 
'^  the  said  A,  Bracebridge  and  W.  Greaves  the  said  commission 
<<  still  remaining  in  full  force,  ^c.  And  they  then  and  there 
<<  became  and  were,  and  from  thence  hitherto  have  been,  pos* 
<<  sessed  of  and  in  the  said  demised  premises,  tic.{a)r 

{a)  It  was  not  mcntiraed  in  the  pleadinfs  that  the  defendant  had  obtained  his 
certificate* 

8  Repli- 
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Replication  to  the  ist,  zA^  3d»  4th,  5th,  and  7th,  pleas;  and     1786* 
issues  thereon.     General  demurrer  to  the  6th  and  8th  pleas ; 


JLooroED 


and  joinder  in  demurrer.  ^^ 

This  was  argued  last  MUbaelmas  Term  by  Wood  in  support  Barbbr. 
of  the  demarrer,  and  Morgan  against  it }  and  now  on  this  day 
bj  Balguy  for  the  demurrer :  Wilson  was  to  have  argued  pn  the 
other  side,  but  was  stopped  by.  the  Court. 

For  the  plaintiff  it  was  contended,  as  to  the  6th  plea,  that  the 
defendant  b  estopped  by  his  indenture  from  pleading  such  a 
plea ;  because  it  is  averring  a  fact  contrary  to  the  indenture. 
It  might  hare  been  different  perhaps  if  it  had  been  by  deed  poll. 
A  party  is  estopped  by  the  date  of  his  indenture  as  much  as  he 
is  with  respect  to  the  estate  of  the  lessor.  This  lease,  on  the 
face  of  it,  imports  to  be  a  lease  from  a  tenant  for  life,  and  him 
in  reversion ;  and  the  defendant  having  executed  it,  cannot  now 
be  permitted  to  contradict  the  indenture,  and  to  allege  that  the 
lease  was  not  executed  as  it  imports  to  be.  i  Leon.  156.  1  Rol. 
Abr.  87a.  3  Leon,  203, 

But  supposing  he  is  not  estopped,  there  is  no  fact  introduced 
mto  this  plea  to  shew  the  date  of  the  lease  material.  The  ma- 
terial fact  here  is,  whether  there  be  any  rent  in  arrear  or  not. 
If  it  had  been  averred  that  the  rent  became  due  before  the  exe- 
cution by  LuJ^i  the  son,  that  might  have  been  such  a  mate* 
rial  £ict  as  to  have  bduced  an  inquiry  into  the  date  of  the  lease. 
This  lease  before  the  execution  and  confirmation  by  the  plaintiff 
was  only  voidable^  not  absolutely  void :  from  the  moment  the  son 
executed  the  lease,  it  became  a  valid  one )  and  the  breaches  are 
not  asMgned  till  a  time  subsequent  to  the  execution  of  the  lease 
by  the  reversioner.  So  that,  whether  the  lessee  be  estopped  or  not 
by  the  date  of  the  deed,  it  makes  no  diflerence.}  for  there  was  a 
valid  and  subusting  lease,  between  the  parties  at  the  time  die  rent 
Accrued;  and  the  6th  plea  is  no  bar  to  the  phintiff's  demand. 

As  lo  the  8th  plea,  the  circumstances  disclosed  by  this  plea 
neither  extinguish,  nor  transfer,  this  debt.  The  defendant  has 
not  pleaded  his  certificate,  and  of  course  no  advantage  which  he 
night  derive  from  that  can  be  taken  here.  This  plea  is  founded 
OQdiis  reason,  that  the  lessee  is  become  a  banlorupt,  and  by  law 
Us  estate  b  transferred  to  the  assignees.  But  there  is  a  distinc- 
^OQ  between  an  action  of  debt  and  an  action  of  covenant.  In 
an  actkm  of  debt  (a),  as  in  Wadbam  and  Markm^  (wl^ich  was 
bfpoghton  an  implied  covenant  in  law,  the  redJtndum,)  where 

the 


96  CASES  IN  HILARY  TERM, 

1 786.     the  baaknipt  {{leaded  his  bankruptcy,  the  asatgtameaC  by  the  com- 

miaaioners  to  the^assigneeS)  and  his  certificate,  the  Cotvt  hdd 

i.imroap  ^^  ^  action  of  debt  on  the  reddendum  against  a  leasee,  whose 


r  ^r^^*i  estate  had  been  transferred  by  law  to  an  assignee,  could  not  be 
^'^  Budntained.  And  it  is  clear  in  Marsh  and  Brace  (a)  that,  after 
die  lessor  had  assented  to  an  assignment,  no  action  of  <kht  csoU 
be  brought.  The  case  of  JTadiam  and  Marlowe  went  moBU^ 
etpiafH»  im  laWf  because  every  man's  assent  is  virtually  induded 
in  an  act  of  parliament:  but  that  was  decided  solely  on  the  natnie 
of  an  action  of  dekf  which  arises  out  of  the  perception  of  die 
vents  and  profits.  For  on  an  express  covenant  to  pay  rent,  cove* 
nant  lies  againstthe  lessee  for  rent  arrear  after  his  assignment  {!)• 
And  in  Barnard  versus  GcdscaU  (e)  it  was  deleniiined  that  an 
'  action  would  lie  against  die  lessee  on  an  express  covenant  to 
repair,  after  an  assignment  by  htm,  and  accepunce  by  the  lessor. 
In  the  case  of  express  covenants,  the  lessor  has  his  deetioa 
which  of  the  two  he  will  sue,  either  the  lessee  or  the  asagaee  \ 
for  the  lessee  expressly  covenants  for  himself  and  bis  assigns. 

The  dbtincdon  betwcefa  abtions  of  debt  and  covenant  is  well 
taken,  and  recognazed  in  i  Saund.  237. 

As  dierefore  it  is  clear  that  a  lessee  cannot  ty  Us  Hm  sei  dii* 
charge  himself  f i^m  his  ei^ress  covenant,  the  ^question  here  ii, 
whether  the  present  defendant  can  discharge  himself  from  hisex* 
press  covenant  by  an  act  tf  hantruptey.  -  lliis  dqpeods  part^  on 
his  own  act  and  partly  on  die  operation  of  law ;  his  trading  sad 
becoming  a  bankrupt  were  his  own  acts )  but  the  tjransferring  of 
iA»  estate  was  the  act  of  law.  Now  his  hscomiag  n  banbn^t 
almost  amounts  to  a  crime,  and  tbcK&re  should  tiot  opeate  so 
I  as  to  discharge  him  from  his  covenaat.  He  may  pcdaps  be  dis- 
diarged  by  eviction,  where  aaodier  person  has  «  hefeicr  ni^t; 
because  that  arises  from  die  kssoi's  defect  of  tide*  fiMit  tbe  qaaes 
of  Mayor  v.  Steward  {d)y  and  Cetterd  v.  H^  (f^  <whidi  w«fe 
on  collateral  covenants,)  shew,  diaib,  diot^h  die  means  of  ful- 
filling die  contact  wex«  tidcn  awaijr  feom  the  pavty^  he  wassiiil 
liable  on  his  express  covenant. 

However,  if  there  be  any  doubt  on  this  point,  the  tcaae  of 
Hcmiy  v.  Hoalekcb  is  decisive.  That  was  an  acdosi  of  tor 0- 
nam  in  Micb^  10  Geo.  a.  B.  R.  for  rent  due  on  an  ioAvMxtii 
lease  made  to  R.  Hmddkch^  tbe  defendant's  testator,  for  yt«rs. 
Tbe  defendant  pleaded  the  atatute  7  G.  i.  c  a8.  eniatkd  ^M 

(a)   Cr».  Jm.  334*    (^}  z  Sid,  447.    (0   Cn.  Jae.  309.    (^  4  Bmrr.  S4Jf 

6  .  <<SCt| 
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act  for  raising  money  upon  the  estates  of  the  gownor,  diiect-     ,786 
ors,  ^c.  of  the  South  Sea  Company,  €!fr/'    And  that  her  said  L 

tesutor  was  one  of  the  directors,  and  therein  named,  and  was  ^"'o.d 
the^by  acquitted  and  discharged  of  and  from  the  payment  of  Bl^r. 
aU  rent  due  on  the  said  lease;  to  which  the  plaintiff  demurred. 
Un  Che  first  argument,  Lord  Hard^vuie  (a)  gare  ^  yery  strong 
opmion  in  favour  of  the  plaintiff.  The  three  other  judges  agieed 
with  Wm,  but  as  it  was  a  case  of  great  consequence,  it  was  ad- 
joumed.  Afterwards  it  was  argued  a  second  time  in  Mid!,. 
1 1  Gflp.  2.  when  Lord  Ch,  J.  Lfi  presided  here ;  and  the  Court  {i) 

.^^j^^'^^^^^^^^'J'  Here  are  two  quesuoM.  Rm,  whether thitctn  be  coo- 
«idered  at  m  debt  iocliNled  withio  the  act  of  parliameiK  to  be  daimed  aecotdiii|  to  the 
proriMooi  of  th«t  itatute  ?  Secoodly,  whether  it  be  such  a  debt  as  that  the  prWUy  of 
the  esute  and  contract  was  decermined  and  diachaxsed? 

Aj  to  the  first.  I  cannot  conceife  how  rent,  accrued  aiace  the  statme,  can  be  i«ch 
1  debt  or  claim  ma  could  be  satisfied  under  the  statute.  Ld.Ms€tlu/SMm9t€£afiakm 
« the  caie  cited  that  ic  did  aot  diachaise  the  person :  but  the  reason  of  dissolTuig  the 
^junction  was,  because,  if  bj  the  statute  the  person  were  discharged,  he  might  plead 
tte  statute  in  bar  at  law.  ^hat  were  the  crediton  enabled  to  claim  by  the  statute, 
««  what  cUhm  are  the  trustees  to  iltow?  Debts  at  that  time  become  due  and  subsist- 
*aj;  or  snoney  due  upon  bonds  atafutureday;  for  that  badifc'iM  imfrmumii^  W«i«. 
*miafuimrc:  but  here  was  no  debt  subnstiBg  at  the  time.  The  directors  are  in  the 
»me  situation  in  which  bankrupu  were  before  6  G.  x.  r.  ai.  and  5  G.  »,  f,  30.;  for  be- 
fore  these  statutes  their  persons  remained  liable.  So  before  7  G.  x.  c.  31.  credHors  whose 
<fcbts  were  not  become  payable  before  the  patty  became  bankrupt,  were  w^  imitled  to 
a  rateable  part  of  the  bankrupt's  estste;  and  consequently  the  bankrui>t  wu  nerer 
discbazged  as  to  them,  but  a£teivtfzrd$  remained  liable. 

As  to  the  second  point.  It  is  a  rule  that  private  acts  of  parliament  inmNluced  only 
fi»  the  settlement  of  partictibr  esutes  ought  to  be  considered  only  as  common  convey, 
ances,  and  directed  by  the  samo  rules  of  bw;  and  therefore  cannot  be  taken  to  ex. 
toJd  as  a  discharge  of  any  person's  right  not  mentioned  in  the  act.  x  yemt.  i  y6.  But 
way  person  is  considered  as  assentipg  to  a  public  act,  and  therefore  the  plaintiff  in  this 
CMC  must  be  considered  as  assenting  to  the  asugnment  of  the  term  to  the  trustees  ac- 
<»rding  to  the  provisioos  of  the  statute.  The  act  of  parUament  vests  all  the  estates, 
*c  of  f  he  sovcmor  and  directors  of  the  Stmih  Sem  Company  in  certain  trustees^  But 
what  is  there  here  to  discharge  the  privity  of  contract  or  estate  between  the  lemor  and 
*«aee  ?  Or  what  is  there  to  dischaige  an  express  covenant  ?  But  it  is  said  that  by  an 
«tpress  proviso  of  the  statute  JOCX)/.  is  left  to  Hm,ltHuh  for  the  subsistence  of  himself 
»<!  family ;  which  is  utteriy  impossible,  if  he  stiU  remain  liable  to  answer  all  debts  and 
toandi;  and  therefore  to  entitle  him  to  this  benefit  it  must  be  intended,  by  a  neces- 
«»7  implication,  that  the  suture  has  dischaiged  aU  debts  and  demands;  the  same 
might  be  said  iM  case  of  a  bankrupt,  before  7  G.  i ;  for  by  the  4  G.  a.  c,  24.  a  bankrupt 
»  alWed  5  per  ct^L  out  of  his  ettMtc  not  exceeding  200I.  and  yet  notwithsunding  that 


I  liable  to  answer  debu  that  were  not  then  become  due.  So  in  the  present 
case,  here  is  an  aUowance  for  necessary  subiistenoe  ;  but  that  does  not  shew  the  inten- 
tions of  the  le^isbture  to  dischaige  from  deki  m^  then  ^yiuning.  Suppose  the  lessor 
hid  joined  in  an  alignment  of  the  term,  would  that  have  discharged  the  express  cove* 
«ttt  I  h  would  amount  to  no  more  than  a  confirmation;  so  that  in  the  present  case 
although  the  plainUff  u  considered  as  assenting  to  the  assignment,  yet  it  U  imposstbU 
to  put  such  a  constructive  sense  upon  the  act  of  parliament,  as  to  extend  it  to  discharge 

Vol.  I.  H  bcine 
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1786.     being  ttnanimously  of  opinion  that  this  act  could  not  be  consi. 
■■'  dcred  as  a  discharge  or  acquittal  of  the  original  lessee,  gave 

^Igl^a""  judgment  for  the  plaintiff. 

BiitvBE,  This  case  in  Andrews  was  not  taken  notice  of  ia  Wadbam 
and  Marbnue;  because  the  latter  was  an  action  of  deit^  and  the 
former  of  covenant*  An  action  of  debt  is  founded  not  ^mply 
on  die  demise,  but  on  the  subsequent  enjoyment. 

If  the  Court  should  decide  that  an  act  of  bankruptcy  will  dis- 
charge the  bankrupt  from  his  express  covenant,  it  will  open  a 
door  to  fraud,  and  the  most  mischievous  consequences  \  for  a 
man  may  fraudulently  commit  an  act  of  bankruptcy,  and  get 
assignees  appointed,  who  may  assign  the  lease  to  a  beggar,  and 
by  those  means  deprive  the  lessor  of  all  remedy  on  the  lease ; 
since  it  is  clear  that  the  assignee  is  only  liable  during  the  time 
he  has  the  estate. 

For  the  defendant  it  was  insisted  that,  as  the  plaintiff  had 
demurred  to  the  defendant's  pica,  he  had  a  right  to  take  every  ad- 
vantage of  the  declaration  \  which  was  open  to  two  exceptions. 

I  J/,  The  declaration  states  that  «<  before,  and  at  the  time  of 
<f  making  the  indenture,  one  John  Bracehridge  Ludfird  and  the 
<<  plaintiff  were  respectively  seised  of  the  premises  therein  de- 
^  scribed,  to  witf  the  said  Join  Bracebridgi  Latdford  in  bis  de- 
«  mesne  as  of  freehold  for  die  term  of  hb  life,  and  the  pisuntiff 
<<  of  the  reversion  thereof  expectant  on  the  determination,  istc  \ 
«  and  being  so  respectively  seised,  demised,"  l^c.  This  is  bad 
in  point  of  law  {a)  6  Co.  14  b. 

2dlyy  The  covenant  is  that  the  defendant  shall  pay  for  every 
load  of  coals  i/.  6d.  to  the  landlord  ;  and  that  if  he  do  not  in 
any  one  year  dig  1000  loads  of  coals,  he  shall  pay  75/.  fer  an' 
num  certain.  Heire  the  first  breach  \%for  digging  1000  loads /^ 
annum^  and  not  paying  ix.  6d.  per  load.  And  the  four  sul^- 
quent  breaches  go  for  l^Lper  annum^  for  not  digging  1000  loads 
in  each  year.  Therefore  the  indenture  should  have  been  set  out 
a  second  time,  before  the  four  last  breaches  were  assigned,  that 
it  might  not  appear  to  be  inconsistent. 

In  support  of  the  sixth  plea.  It  appears  on  the  record  that 
John  Bracebridge  Ludjord  was  tenant  for  life,  apd  that  the  plain> 
tiff  was  the  reversioner.  This  is  admitted  by  the  demurrer. 
Then  the  dechration  states  that  John  Bracebridge  Luiffbrd  died 
on  the  1st  March  1776,  and  that  the  plaintiff  after  he  attained 

(a)  The  cm  in  Olv  it  that  of  a/mil  lease  by  A.  and  'S.^A.  hang  tenant  &r  lift, 
and  J9.  being  wised  of  the  vemainder  in  fct. 
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his  age  of  21  years,  to  mt^  on  the  ist  February  1779,  txiCuUd     i7Stf» 
the  lease  5  consequently  that  the  lease  was  not  executed  by  the  — ^ 
pWntiff  till  two  years  after  the  death  of  the  tenant  for  life :  so  ^••'•»» 


that  it  appears  on  the  face  of  the  declaration  that  the  lease  was  BAaatt. 
not  executed  as  it  imports  td  be*  Originally  this  iTas  a  ka«e  by 
the  tenant  for  life :  but  this  was  such  a  lease  as  he  had  no  right 
to  grant  \  for  he  could  only  grant  a  lease  for  his  own  life ;  and 
the  moment  lie  died»  the  lease  was  at  an  end. 

With  respect  to  the  8th  plea}  The  bankrupt  laws  were  passed 
for  the  benefit  of  creditors  in  genend.  They  were  intended  for 
the  punishment  of  dishonest  bankrupts,  and  for  the  advantage 
af  honest  ones*  The  case  («)  of  one  of  the  directors  of  the 
Sadb  Se0  Company  was  a  case  of  great  fraud ;  and  the  act  of 
the  7  i?.  I.  wsia  passed  as  a  punishment  on  them. 

Ilie  case  of  Mayor  and  Steward  was  determined  against  die 
bankrupt,  because  it  was  on  a  collateral  covenant.  Here  both 
the  privity  of  estate  and  of  contract  is  transferred  by  law  to  the 
assignees. 

Lord  MjivsirxBLD,  Ch.  J.    There  ought  to  have  been  a  re^  [7T.IL85.I 
executioir  by  the  lessee  after  the  fatfaet's  death  (ft).    This  lease- 
is  so  far  void,  diat  the  plaintiff  need  not  have  given  nodce  iii 
qectment  against  the  defendants 

BoLi-Ei^,  J.  The  oMs  in  SaunJen  and  Cro.  Ja^.  are  good 
law,  but  they  are  not  applicable  here,  'ihe  qtieition  is  on  thif 
8th  plea,  whsC-is  the  efiect  of  the  assignment  Auuler  the  com^ 
missioii  of  bankrtipt  as  to  the  contract  itself  2  And  this  was' one 
of  the  points  on  whidi  Wadbam  and  Mdrbape  went. 

But  on  the  other  ground  it  i&  cleur;  fair  the  lease,  b  idisolntslf 
Toid.  The  Court  cannot  go  on  the  doctrine  of  esioppel  in  tbis^ 
case,  because  1%  is  adsaitted  by  the  plaintiff's  own  shewing  ott 
these  pleadings  that  the  plaintiff  did  not. execute  till  two  years 
after  the  death  of  the  tenant  for  life.  Here  A.  was  tenant  for 
life,  and  B.  the  reversioner;  A,  only  executed  a  lease,  in  which 
they  wd^  both  natned ;  therefore  on  jf/s  death,  it  was  totally 
v^Md.  Then  it  must  be  contended  for  diephintiff,  th^t^  if  A 
fXQcuted  it  any  time  afterwards^  it  should  bind  tl|e  lessee.  But 
^  reversioner  can  never  set  up  such  lease  against  the  lessee 
for  it  is  not  lus  covenant. 

Judgmtot  for  the  defendant  {p\ 

(a)  Jfmdr.  40.      {i)  Vid.  C«.  JM,  S30.  h.  m,  X.  sai.  g,  Ctfuip,  IQI.  48^.  DwgL  53. 
(0  VkL  AwriU  Y.  MiHi  in  cnrar,  poit.  4  voL  94. 

Ha 
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soiurday,       xhc  KiNG  agoinst  The  Inhabitants  of  Hodnett. 

Bastards  are  T>T  an  ordcf  of  two  justiccs,  thc  pauper  Mary  MiUs^  and 
m^^nin?rf  ^Anne  hcr  infant  daughter,  were  removed  from  thc  parish  of 
the  marriage  Siontoft  upon  Hifie  Heath  in  the  county  of  Salop  to  the  parish  of 
2^*c.  33.  Hodnett  in  the  said  county :  and  on  an  appeal  to  thc  Sessions  thc 
^^\^c  'he  ^^^^  ^**  confirmed ;  subject  to  thc  opinion  of  the  Court  of 
consent  of    King's  Bcnch  on  the  following  case. 

gtardbnVor      "  ^^  ^'^'»  ^n  iUegiiimatc  child,  was  bom  in  thc  parish 

mother. to    cc  oi Hodnett.     On  the  loth  of  January^  1782,  she,  being  then 

age  of  per-    **  undcr  21  ycars  of  age,  was  married  to  Richard  Teece^  who  was 

**^wh***'    '*  ^^^  *"  ^^^  parish  of  Stanton  upon  Hine  Heathy  and  who  was 

are  not  mar-  <<  also  then  undcr  21  ycars  of  age,  and  illegitimate,  as  appeared 

bMBsJfAcc.  **  '^y  ^^  several  registers  of  their  baptism,  and  thc  evidence  of 

iz  Eatt.  X.]  ««.thc  mother  of  thc  said  Mary  Miles.    Thc  putative  father  of 

«  Richard  Teue  died  in  1779;  and  his  mother  died  in  1764. 

«.  Thc  putative  father  of  Mary  Miles  died  several  years  previous 

<<  to  .her  marriage ;  and  hcr  mother  in  the  year  1772  married 

*^.iRichard  Lowe^  who,  as  well  as  his  wife,  is  still  living.    Nei- 

«  ther  Richard  Teece  thc  husband,  ttor  Mary  Miles  thc  wife,  had 

^  ever  any  guardian  or  guardians  appointed  for  either  of  them, 

M  nor  was  any  consent  given  to  their  marriage  by  any  person 

«  acting  in  that  character,  or  by  thc  parent  or  parents  on  either 

<<  side.    No  witnesses  appeared  on  procuring  thc  license  from 

<*  the  surrogate,  deposing  to  the  consent  of  the  parents  or  guar- 

M  dians  on  either  side  having  been  obtained,  or  that  the  parties 

<<  to  be  married  were  of  the  age  of  consent ;  but  the  person, 

"who  applied  for  a  license,  being  the  said  Richard  Teece,  swore 

w  that  thc  parties  were  both  of  age." 

The^question  for  thc  opinion  of  thc  Court  turns  on  the  vali- 
dity of  this  marriage. 

Leycester,  in  support  of  thc  order,  maintained  that  the  mar- 
riage actf  26  Geo.  2.  r.  33. extended  to  illegitimate  children;  for 
they  were  within  thc  mischief  intended  to  be  remedied  by  the 
act,  which  was  passed  for  thc  purpose  of  preventing  clandestine 
marriages :  and  if  so,  the  marriage  was  void  t6  all  intents  ami 
puiposcs  whatsoever  by  thc  eleventh  section. 

If  one  part  of  this  act  extended  to  illegitimate  children,  the 
whole  did.    By  the  i6th  section,  persons  convicted  pf  making 

a  false 
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a  false  entry  of  a  maniage  in  the  register  book,  or  of  forging     1786. 
such  entry,  were  guilty  of  felony :  but  it  could  not  be  contend- 


ed that  it  would  not  be  felony  to  make  a  false  entry  in  the  register  '^^^^ 
of  a  marriage,  where  one  of  the  parties  was  illegitimate.    That  Theintu- 
this  act,  being  a  general  one,  extended  to  all  persons,  unless  thoac  hodmmtt. 
who  were  particularly  excepted;  as  in  the  17th  section,  which 
excq^ted  the  Royal  Family;  and  the  18th,  where  there  was  a 
further  exception,  as  to  Jews,  Quakers,  and  marriages  out  of 
the  kingdom.    So  that  it  was  clear  that  wherever  the  Legislature 
intended  to  make  exceptions  to  the  general  law,  they  had  express- 
ly done  it.     There  was  not  therefore  any  pretence  for  saying 
that  iUegitimate  children  were  not  included  in  the  act.    The  only 
reason  which  could  be  suggested  for  such  a  supposition  was 
founded  on  the  old  maxim,  that  a  bastard  is  nuUiuJ  JUius:  but 
in  pobt  of  law  that  maxim  was  not  universally  true,  for  if  it 
were,  a  bastard  might  marry  his  own  mother,  which  could  ne- 
ver be  allowed,     i  Ld.  Ray.  68.    Haims  v.  J^l.    The  only 
way  in  which  it  was  true  was,  that  a  bastard  had  no  inheritable 
blood;  Co.  Litt,   123 ;  where  it  is  said  that  a  bastard  is  quasi 
ntdRusJUius^  because  be  tannot  inherit.     X  BUk.  Com.  459.  con-  - 
firmed  the  same  position.     A  father  has  a  right  to  take  his  ille- 
gitimate child  out  of  the  parish.     1  Ventr.  48^  BurweU^s  case. 
I  Ventr.  2io.  Sknifim's  case.     I  Bum,  199^  ^Bumf^6^.  But 
it  all  events  these  parties  might  have  applied  to  the  Court  of 
Chancery  to  have  had  guardians  appointed  for  the  purpose  of  con- 
senting to  the  marriage,  as  was  the  usual  practice  in  that  Court. 
He  then  cited'the  case  of  X&r  King  against  the  inhabitants  of 
EdmonhM  in  this  Court  (a),  where  the  principal  question  was* 
whether  a  bastard  child  who  married  with  the  consent  of  the 
puutive  father  were  legally  mailried  ?    It  was  contended  there, 
against  the  marriage,  that  the  putative  father  was  not  such  an 
one  as  was  meant  by  the  act  of  parliament;  but  the  Court  were  of 
a  difierent  opinion.  WUlest  J.  in  that  case  said,  that  the  act  of  the 
26  Geo.  2.  on  which  the  question  turned,  ought  to  have  a  liberal 
coostmction,  and  that  the  word  lawful  (as  annexed  to  children) 
wasnot  in  the  act.  Ashburst,  J.  thought  the  words  of  the  act  were 
complied  with.     And  BuUer,  }•  relied  cluefiy  on  the  case  of  The 
£»^and  Comfortb,  2  &ra.  1162,  where  it  was  held  that  an  il-     * 
*  legiuQuue  child  was  within  the  statute  i^li  sPh.^  At.  c.  8. 


Flumer 
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1786.        PlmMT  on  the  ^ame  $ide  wto  stopped  bj  the  Court,  who  de- 
sired to  hear  the  argument  }  cmtri. 


'^ag^y  jB«ir^  and  Syer^  in  support  of  the  rule,  insisted,  that  thii 
nrbe  Inha-  was  the  first  time  that  the  questbn  had  ooroe  directly  before  die 
HoDHETT.  Court ;  for,  in  the  case  of  Tbi  King  against  EJmoHim,  the  mar- 
riage was  had  with  the  consent  of  the  pn^tive  father*  And  Mr. 
Justice  Butter  expressly  said,  <<  that  it  was  unnecessary  to  decide 
<«  whether  a  putatire  fathet  were  within  the  act  or  not ;  for  tik- 
^  ing  it  either  way,  the  marriage  was  good :  if  the  consent  of  the 
^  puutive  father  were  necessary,  it  had  been  obtained ;  if  it  were 
**  not  necessary,  then  the  marriage  was  good  without.''  Thst 
the  maaim  of  a  bastard's  being  nuKusfiius  extended  to  this,  that 
in  such  cases  the  relation  of  father  and  child  did  not  eust  in 
law..  That  there  was  a  further  reason  for  supposing  that  the 
Consent  of  a  putatire  father  was  not  within  the  provisioiks  of  the 
act  of  the  26  Gep.  a.  as  it  makes  no  express  mention  bf  it ;  for 
Ae  iS  Ehz.  e.  3.  $  2.  and  the  13  ^  14  Car.  2.  e.  X2.  $  19.  haTt 
the  words  ^  npHtedfatbeti^'  and  ^*ptitatwefaibir/*  which  shewed 
that  wherever  the  Legisbture  meant  to  speak  of  iOegitixn^^c 
fisdiers,  they  had  made  express  mention  of  them. 

That  this  act  was  in  restraint  of  the  natural  liberty  of  the  $ttb- 
ject,  and  of  the  common  law,  which  existed  before  the  passing 
of  it.  It  was  a  sacred  prihciple  not  to  extend  by  construction 
my  law  which  restrained  natural  liberty.  The  policy  of  this  law 
liad  always  been  much  doubted,  for  it  operated  in  restraint  01 
marriage,  and  so  far  in  restraint  of  population.  That  the  ps- 
reats  spoken  of  in  the  act  could  only  allude  to  legitimate  ones; 
for  the  1 1  th  section  said  that  the  marriages  of  minors  (unless  by 
banns)  should  be  had  with  the  consent  of  the  father,  or  if  dead, 
of  jche  guardian  lawfully  appointed,  or  in  case  there  be  no  such 
guardian,  then  of  the  mother,  or  lastly  Of  a  guardian  appointed 
by  the  Court  of  Chancery.  But  the  guardian,  which  the  set 
interposed  between  the  father  and  th6  mother,  did  not  exist  it 
the  case  of  illegitinuite  children ;  for  no  one  but  a  legitimate  fa- 
ther could  appoint  such  a  guardian.  By  the  3d  a^etion  6f  the 
act,  parents  might  dissent  on  publication  of  banns,  and  pretest 
the  marriage.  Now  the  parents  spoken  of  in  that  section  ^^ 
of  the  same  kind  as  those  mentioned  in  the  other  pftrts  of  the 
act :  but  it  could  not  be  contended  that  a  putatife  ftdier  eonl' 
come  into  a  church,  and  prohibit  the  publication  of  such  banns ) 
for  that  would  be  to  subject  himself  to  ecclesiastical  censuies. 

Besides^ 
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Besides,  part  of  this  a^  created  a  new  fekmy,  and  therefore     17B& 
it  ought  not  to  be  extended  by  construction  i  and  yet  if  the  ^— — 
Court  should  introduce  a  number  of  new  objects  on  whom  die  _^^"* 
statute  was  to  operate,  it  would  extend  the  felony  oootrary  to  '^  >"^^ 


the  general  rule  in  such  cases.   As  to  the  case  cited  from  Lord  Hobnbv^ 

Haymaidt  it  did  not  appear  to  have  been  determined ;  and  the 

case  of  The  ISng  and  Con^ortb  was  not  applicable  here.    That 

was  expressly  determined  on  the  3d  section  rf  the  act,  in  order 

CO  arad  this  very  questbn :  for  though  the  two  first  sectioosof 

the  statute  4th  and  5th  Ph.  &  Jf.  e.  8.  did  not  extend  to  il* 

legitimate  parents,  the  dd  section  seemed  to  have  been  fiRamed 

expressly  for  the  purpose  of  avoiding  any  distinction  between 

legitimate  and  illegitimate  parents }   for  it  has  diese  words* 

«<  out  of  the  possession,  and<against  the  will,  of  the  £ither  or  mo* 

«<  ther  of  such  diild,  oruaff,  or  from  tie  pusudm^  andagainn 

««  the  mil  rf  such  pers9n  or  persons  BS  tbttt  sbtil  happen  to  have^  bj 

<<  anj  lawfid  ways  or  means,  the  arier^  he^ng^  edatcatim^  or  go. 

•«  vemancff  of  any  such  maiden  or  woman  child/' 

That  it  had  been  determined  (a)  that  a  putative  fiitfaer  was 
not  within  the  meaning-  of  the  43  £/fs«  c.  2.  /  7.  which  obliges 
parents  and  children,  i^c.  to  reUere  each  other. 

They  then  dted  Dyer  345,^.  4.  6  Co.  77.  a.  and  Pne.  in 
Chan.  475. 

Lord  MiNSFiBLD,  Ch.  J.  Before  this  act  of  parliament 
passed,  by  the  laws  then  in  being,  if  a  man  and  woman  made  a 
contract  in  private  per  verba  <k  prasenti^  and  kept  it  a  secret,  and 
afterwards  there  was  a  public  marriage  solemnized  by  either  of 
them,  and  issue  bom  of  that  marriage,  nevertheless  the  private 
contract  took  place  of  the  subsequent  marriage  \  because  the 
canon  law  compelled  a  strict  observance  of  these  contracts,  and 
decreed  them  to  be  solemnized  in  die  face  of  the  church; 
Therefore  clandestine  marriages  were  so  far  to  be  snrt  praciicaUe 
that  the  Courts  would  not  avoid  the  coi^pct  j  but  still  they 
were  contrary  to  law. 

The  law  of  £Mr^i^^^  executed  by  the  ecclesiastical  courts  prolu- 
bited  if,'  and  made  it  unlawful  to  marry  any  person  in  private;  so 
that  no  ctergyman  of  reputation  dared  to  marry  any  person  with- 
out either  license  or  banns;  If  they  married  with  license,  there 
was  an  oath  that  the  pMies  weit  of  age ;  or  if  under  age,  that 
diey  had  the  consent  of  parents  or  guat^ans.  tf  by  banns,  it' 
wasnoobjedtioiitbthematriagethat  the  patties  wete  under  age. 

(tf)  s  Bitlar.  344- 

6  All 
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1786.         All  other  marriages  were  illegal ;  but  not  being  vacated,  the 

practice  still  continued.     Therefore  this  act  was  passed  in  order 

^mgaiti  ^  *^  prevent  these  illegal  practices,  which  were  become  so  very 
Wuntt^'  «*®""^»»  *a^  places  were  set  apart  in  the  Fka  and  other  prisons 
HoDMiTT.  for  the  purpose  of  cdebrating  clandestine  marriages.  The  Court 
of  Chancery,  on  the  ground  of  its  illegality,  made  it  a  contempt 
of  the  Court  to  marry  one  of  its  wards  in  this  manner.  They 
committed  the  ofienders  to  prison  ;  but  that  mode  of  punidi- 
ment  was  found  ridiculous  and  inefiectuaL  Then  this  act  was 
introduced  to  remedy  the  mischief,  and  in  fact  only  made  that 
less  practicable,  which  was  before  illegal.  So  that  I  cannot  go 
into  arguments  on  the  impolicy  of  the  law ;  and  if  I  could,  it 
would  be  sufficient  to  say  that  several  attempts  have  been  made 
to  repeal  this  law  in  parliament,  where  great  characters  have 
taken  the  lead,  all  of  which  have  proved  ineffsctual. 

Then  the  question  is.  What  is  the  law  ?  The  meaning  of 
the  act  is,  that  where  there  is  the  consent  of  a  father  or  guar- 
dian lawfully  appointed,  or  of  a  mother,  or  guardian  appointed 
by  the  Court  of  Chancery,  the  marriage  shall  be  valid :  but  here 
there  was  no  consent  by  any  one ;  consequently,  in  my  opinion) 
it  is  void  by  the  marriage  act.  There  is  no  reason  to  except  il- 
le^timate  children,  for  they  are  within  the  mischiefs  intended 
to  be  remedied  by  the  act. 

AsHHURST,J.  There  is  no  inconvenience  in  putting  this 
construction  upon  the  act ;  for  persons  in  this  situation  may 
marry  by  banns. 

BtLLER,  J.  I  agree  with  Mr.  Beareroft  that  this  is  the  fint 
time  that  this  question  has  come  directly  before  the  Court ;  for  in 
The  King  and  fdmonton  it  was  not  necessary  to  decide  it.  And 
though  my  brothers  JTi/fc/  and  AMusrt  gave  a  direct  opinion 
on  the  aa,  I  went  on  the  other  ground.  Now  the  objection  to 
the  order  of  Sessions,  and  in  support  of  this  marriage,  is,  that  if 
the  Court  should  determine  that  a  bastard  is  within  the  act  of 
parliament,  we  shall  by  construction  multiply  the  number  of  felo- 
nies ;  but  that  is  not  the  case.  There  are  but  two  cbuses  which 
create  felonies  ;  the  first  is  the  8th  section,  by  which^  <*If  any 
«  person  shall  solemnize  matrimony  in  any  other  place  than  a 
**  church  or  public  chapel,  where  banns  have  been  usaally  pub- 
«  lished,  unless  by  special  liceiue  from  the  Archbishop  of  Ciw- 
«  terburys  or  shall  solemnize  matrimony  without  publication  of 
<<  banns,  unless  license  of  marriage  be  first  had  and  obtained 
«<  from  some  person  orpersonshavingauthority  to  grant  the  same; 

«« every 
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«  crerj  person  knowingly  and  wilfully  so  ofiending,  and  being     1786. 
^  lawfully  convicted  thereof,  shall  be  adjudged  to  be  guilty  of 


««  felony."     Now  it  cannot  be  material  on  an  indictment  for  sudi  ^^J^J® 

an  ofience  what  the  condition  of  the  parties  was,  nor  can  you  in*  The  l«ii»- 

quire  into  it :  it  is  the  fact  of  cekbrating  tbt  marriage  under  such  Hodnbtt* 

circumstances  whidi  constitutes  the  felony.     Again,  by  the  1 6th 

section,  « If  any  person  shall  knowingly  and  wilfully  insert^  or 

<<  cause  to  be  inserted,  in  the  register  book  of  such  parish,  l^c. 

<<  any  £dse  entry  of  any  matter  or  thing  relating  to  any  marriage, 

<<  or  falsely  make,  alter,  forge,  or  counterfrit,  or  cause  or  procure 

<<  to  be  falsely  made,  ^c.  any  such  entry  in  such  register,  {sfr. 

"  or  falsely  make  or  procure  to  be  made,  ^c.  any  such  license  of 

**  marriage,  ^c,  or  wilfully  destroy  any  such  register  of  mar- 

**  nagc,  &c.  the  same  shall  be  guilty  of  felony.'*    It  would  be 

no  answer  to  a  prosecution  for  such  a  crime  to  say  that  the  parties 

were  bastards,  because  the  fact  rfffrpng  an  entry  or  license,  or 

of  destroying  a  register,  is  still  the  same. 

It  is  not  true  that  tlie  Court,  in  the  exposition  of  penal  statutes, 
are  to  narrow  the  construction.  We  are  to  look  to  the  words  in 
the  first  instance,  and  where  they  are  plain,  we  are  to  decide  on 
them.  If  they  be  doubtful,  we  are  then  to  have  recourse  to  the 
subject-matter)  but  at  all  erents  it  is  only  a  secondary  rule.  Now 
these  words  are  very  general.  The  act  speaks  of  all  persons, 
except  under  particular  circumstances.  Then  does  this  come 
within  any  ot  these  exceptions?  If  it  do  not,  it  falls  under  the 
general  regulations  established  by  the  act.  Besides,  the  rule  that 
a  bastard  is  nulRta  filius  applies  only  to  the  case  of  inheritances; 
it  was  so  considered  by  Lord  Ccke. 

Both  orders  confirmed. 


ITie  King  against  The  Inhabitants  of  Gresham.     j^Hi^it^ 

^HIS  was  a  rule  to  shew  cause  why  an  order  of  the  Court  where  the 
•*-   of  Quarter  Sessions  of  the  city  and  county  of  Norvncb  ^J^'^"' 
confirmmg  ah  order  of  two  justices,  by  which  the  pauper  was  tumingawiy 
ramed  from  Baiton  Regis  to  Gresham  in  NoffM^  should  not  ^^1^^* 
be  quashed*  downbu 

Tbecase  stated,  <<  That  William  Thompson  the  younger  was,  wU^'the 
^  prior  to  Michaelmas  1780,  a  settled  inhabitant  in  the  parish  of  ^^J*^^ 
*'  GreJ)am  in  NorUk^  when  at  the  Holt  Petty  Sessions  next  be-  went  iway, 

•^^  '  aad  after 

dKdpintioB  of  ox  days  ictumed  at  the  ^wuttur*i  rtftuttt  and  lerved  the  remainder  of  the  year» 
^  ahsence  was  oot  purged  by  the  fuharqueot  return.  A  contract,  once  dissolved,  cannot  be  aet 
^IVBiobie^ueBtagitcneat.    [sT.tLbsy.    6T.K>iZs^464*    ST.IL136.] 

«« fore 
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1786.     <<  fore  that  Miciailnuu  he  let  himself  for  a  year  at  the  wages  of 
(«  3/.  to  Mr.  Creemer  of  Beerton  Regis  in  the  said  county.  That  he 


'^^a^T  "  ^^^'y  entered  upon  his  said  semce  with  the  said  Mr  Creemer^ 
The  inhabi-  <c  and  continued  therein  for  about  a  quarter  of  a  year;  and  upon 
Q%MAu.  **  •ome  dispute  between  him  and  his  master,  his  master  Insisted 
**  upM  taming  Km  avoay^  and  threw  ehwn  15  sbUlingSf  nAidftbe 
^pauper  t$ok  up  and  tuent  away  to  his  father's  house  in  Nerwieb^ 
<«  where  he  continued  for  six  days  \  during  which  time  he  looked 
<<  upon  himself  as  a  free  man.  That  the  pat^  then  returned  a 
«( tie  request  of  bis  master  ^  and  continued  in  the  senrice  to  the  end 
'<  of  the  year,  when  bis  master  paid  him  45  shillings,  being  the 
<<  remainder  of  his  wages  agreed  for  at  the  Sesaons/' 

Partrii^  against  the  rule  contended  that,  in  order  to  gain  a 
settlement  by  service,  there  must  be  a  continuation  of  the  servict 
for  a  year,  not  indeed  under  the  eye^  but  under  tlie  controit  ^ 
tie  master  the  whole  time«  Here  there  was  an  entire  dissolu- 
tion of  the  contract  for  a  time,  by  the  servant's  taking  np  the 
money  which  his  master  had  thrown  down,  and  went  away 
with  his  consent:  if  so,  no  subsequent  circumstances  could  re* 
▼ive  the  former  contract.  It  is  stated  too,  that  the  pai^er  re- 
turned at  the  request  of  the  master,  which  proved  that  an  option 
was  left  to  the  person  so  requested ;  and  although  the  servant 
did  in  fact  return,  yet  that  could  not  cure  the  chasm  made  by 
the  interruption  of  the  service.  The  cases  in  which  time  has 
been  dispensed  with,  were  either  where  there  had  been  an  ex- 
press consent  on  the  part  of  the  master  that  the  servant  should 
live  with  some  other  person  for  a  time,  or  an  implied  one,  ^ere 
the  servant  went  without  the  leave  of  the  master  and  returned 
again :  but  in  this  case  there  was  a  mutual  consent  to  part. 

In  the  case  of  The  King  and  Cawrswall(a)  it  was  determined, 
that  no  settlement  was  gained,  because  there  was  a  chasm  for  a 
fortnight.  The  cases  of  The  King  and  Ross  (i)  and  The  King  and 
East  Kennet(c)  decided  also,  that  there  was  no  settlement  be- 
cause there  was  a  dissolution  of  the  contract. 

Bearcrofi  and  Preston^  cmtrh^  relied  on  the  disdnction  be- 
tween the  cases  cited  and  the  present.  In  The  King  and  Ce* 
verswall  the  servant  was  discharged  with  bis  own  consent.  Here 
the  master  insisted  upon  turning  him  away.  In  that  case  too 
the  servant  was  hired  agun  for  another  year,  which  imported 
on  the  face  of  it  to  be  a  new  contract.  In  the  present  there  wa$ 
no  new  contract,  he  continued  serving  for  the  remainder  of  the 

(a)  Burr.  SiL  Casts  461.         (i)  Surr.  Stt.  Catu  688.         (0  Mk^.  s6  C.  S* 

year} 
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yetr;  there  was  no  deduction  in  his  wtges»  and  no  additional     1786. 
«emce  in  another  year*  The  alMcnce  was  purged  by  the  sidne- 


TheKiw<r 


^oent  consent  of  the  noaster.  In  TkKuigmA  ieor/ there  was  an  ]^J^^^ 
adnowledged  dissolution  by  the  act  of  the  parties  %  for  they  at*  The  ininbi- 
tempted  to  cure  it  by  substitutbg  a  month  in  the  next  year,  grssbam. 
Here  there  was  a  continuation  of  the  service  under  the  original 
contract.  The  King  and  Eojt  Kemm  also  differed  from  this } 
there  the  master  and  servant  parted  by  consent.  In  all  those  cases 
both- the  comracting  parties  consented  to  dissolve  the  contracti 
which  distinguished  them  from  the  present  case,  where  the 
master  only  signified  such  his  determination  t  for  as  to  the  ser- 
vant thinking  himself  at  liberty^  that  has  freqnendy  been  de- 
termined to  have  no  weight  (n).  It  was  decided  in  the  case 
of  TlfXm^and  Llip{V)  that  the  master's  turning  away  the 
serrant  before  the  expiration  of  the  year,  without  the  servfent's 
cottsenti  did  not  prevent  his  gaining  a  settlement. 

Lord  Mansfield,  Ch.  J.  The  absence  of  a  servant  from 
his  master's  service  is  an  equivocal  act,  and  therefore  may  be  ex* 
phiaed  by  other  circumstances:  but  if  it  appear  that  the  contract 
has  been  once  dissolved,  it  cannot  be  set  up  by  a  new  agreement. 
In  this  case  the  contract  was  absolutely  dissolved  ^  the  master 
insisted  upon  tiuming  away  the  servant,  and  paid  him  down  all 
Ids  wages  that  were  due  ;  the  consent  on  the  other  side  was  by 
taking  up  the  money.  Then  how  did  he  come  back  again?  It 
was  apon  the  ftfutst  of  the  master.  There  is  nothing  by  which 
the  alnence  can  be  explained.  The  meaning  of  <*  puiging  an 
<<  absence"  is  where  the  act  itself  is  dbubtfnl. 

Rule  discharged  (r). 

(«)  Mtt,  B,  C  15s.  CaU.  81.  (H)  t  itr.  4S3*  M  Vid.  post,  s  yoI.  614. 

M.  V.  Si.  FUif  m  Shmi^Umt  Tr,  a8  Gt9,  3.  Jt.  v.  Grmniiam^  post.  3  v«L  754  ;  ISf 
K  T.  Qs^fijdm^  port.  4  vol.  100. 


The  King  against  Robeht  Chamberlatne.  Ai/^^, 

SIR  Thomas  Davenport  shewed  cause  against  a  rule,  wluch        *      ' 
had  been  obtained  by  Bearer  oft ^  that  the  defendant's  recog-  3d  section  of 
iJitaace  in  this  case  might  be  discharged.  J  J^;  ^Jf^ 

The  fiicts  appeared  to  be,  that,  the  defendant  having  been  in-  guiating  the 
dieted  at  die  general  sessions  of  the  peace  for  the  city  of  London  ^dl^nu 
fer  aft  assault,  the  indictment  was  removed  into  this  Court  by  from  *»»•«- 

'  iioni  by  t€r» 
fionri,  the  itpicetuUtifei  of  the  protecntor  are  entitled  to  the  cotu  taxed  durinf  hit  lift,  iiMgh  «• 
f^md  ikmmi  mm ovtr  madt  hy  km.  For  though  it  take  tm%j  the  vemec^  hy  attachmeat*  ii  does 
■odieathcdclk.    Whan  coiti  are  tued,  they  become  a  M^ 

oerttorart  s 
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1 786.     certiorari  i  and  on  the  trial  the  defendant  was  found  guiltjr,  2ni 

*— afterwards  sentenced  to  pay  6s.  %d.s  which  he  paid.    The  pro- 

^aL^r"  sectttor  is  since  dead,  and  no  person  hath  administered  to  his 
CHAMBZft.  esute  and  effects.  And  no  demand  having  been  made  by  die 
prosecutor]  in  his  lifetime  for  the  costs,  this  motion  was  made 
upon. the  supposition  that  they  never  could  be  demanded  now; 
the  words  of  the  statute  5  W^.  &•  -4/  r.  11.  J  3.  being,  «  That 
"  the  prosecutor  for  the  recovery  of  such  costs  shall,  within 
<<  ten  days  after  demand  made  of  the  defendant,  and  refusal  of 
<*  payment  on  oath,  have  an  iattachment  granted  against  the  said 
«  defendant/'  On  this  statute  the  prosecutoc  may  move  for  an 
attachment  for  non-payment  of  costs  after  a  demand  by  him 
made,  but  that  could  not  be  done  in  this  case  for  want  of  a 
personal  demand. 

It  was  now  contended  against  the  rule,  that  the  recognizance 
should  not  be  discharged,  because  either  the  attorney  has  a  lien 
on  it  for  his  fees ;  or  if  the  Court  should  determine  that  he  is 
not  entitled  to  it,  the  executors  or  administrators  of  the  prosecu- 
tor ought  to  have  the  advantage  of  it ;  for  the  costs  were  taxed 
in  the  lifetime  of  the  prosecutor. 

The  Court  considered  these  casts  as  a  tMt  actually  vested. 

Rule  discharged. 

On  a  subsequent  day  (administration  having  been  granted  of 
the  prosecutor's  effects)  Sir  Thomas  Davenport  moved  that  the 
defendant's  recognizance  might  be  estreated,  to  entitle  the  per- 
sonal representatives  of  the  prosecutor  to  the  costs. 

Bearcroft  contended  that,  no  demand  having  been  made  bf 
the  prosecutor  in  his  life,  his  personal  representatives  were  not 
entitled  to  the  costs  of  this  prosecution  under  the  statute  5  W* 
1st  M.  c.  II.'  and  therefore  it  would  be  nugatory  to  estreat  the 
present  recognizance. 

BuLLER,  J.  When  the  costs  are  taxed,  they  become  a  debt : 
and  the  demand,  which  must  be  made  under  this  act  of  parlia- 
ment, iA  only  as  to  the  remedy.  The  remedy  given  is  by  attach- 
ment :  and  to  bring  a  party  into  contempt,  he  must  come  within 
the  letter  of  the  law ;  therefore  there  must  have  been  a  demand 
of  ten  days  on  the  defendant  before  an  attachment  could  have 
gone  against  him.  But  here  the  costs  were  taxed  in  the  lifetime 
of  the  prosecutor ;  they  became  a  debt  vested,  and  will  go  to 
his  personal  representatives. 

Per  Curiam,  Rule  absolute. 


lit  TH£  TwsNTT-sixTH  Yejlr  OF  GEORGE  III.  105 

1786. 


T>OE  on  the  Demise  of  Phillips  and  Others  against  JJ;^'*^^ 
Phillips  and  Others. 


^T^HIS  ejectment  was  tried  at  the  last  Bodmin  Assizes  be-  Theteitator 

-^   fore  Mr.  J.  BuOtr,  when  a  verdict  was  found  for  the  Jj^e*^. 

plaintiffy  subject  to  the  opinion  of  this  Court  on  the  following  v'k>c<i  »oie- 

owe.  ^ 


«  The  Till  of  Henson  condsts  of  four  tenements:  and  Jonathan  'l^^'J"^ 
*<  PhUl'^  being  seised  in  fee  in  possession  of  one  undivided  moiety  rcvenioa  in 
^  of  throe  of  the  said  tenements,  being  the  premises  in  question,  ^t  onthe 
^  known  by  the  name  of  Henson ;  and  also  being  seised  of  the  J^?^ 7* 
**  revifiion  in  fee  expectant  on  the  death  of  Afary  Trefrj  of  the  other  mok- 
«*  odicr  moiety  thereof;  and  also  seised  of  divers  lands  situate  in  JJ^^^JJ^ 
*<  the  borough  of  Bodmin^  leased  on  liveSi  and  of  other  lands  in  womA  a( 
^  possesion  in  Bodmin^  and  of  several  other  lands  in  the  county  q^  lim  m 
^qI  Cornwall :  on  the  4th  <A  November  1770,  by  his  will  of ''l"^^ 
^  said  date,  devised  (amongst  other  things)  as  follows :  All  that  in  poMcwon 
**  mjpart,  purpart,  and  portion,  of  and  in  the  tenement  called  and  i^^i*^^ 
«  Inomm  hj  the  name  of  Henson,  within  the  parish  of  St.  Minver  Iwxliw  Ui« 
^  afmsmd^  where  I  lately  dwelt^  and  also  all  my  other  lands  in  fee^  c.  by  a  de- 
**  simple,  situate,  lyings  and  king,  in  Bodmin,  in  the  said  county  e/'^a^ji^Ct 
«*  Cornwall,  and  the  reversion  and  reversions,  remainder  and  remain^  ••  hii  pwt, 
*<  ders,  rents,  issues,  and  profits  thereof,  I  give,  devise,  and  bequeath,  Z  !IS7p. 
**  unto  my  kinsman  Nicholas  Philips  of  the  Borough  of  Bodmin  "  **°J»  ®^. 
*•  aforesaid,  his  heirs  and  assigns  for  ever;  To  have  and  to  hold  « teoement 
«  Ac  same  unto  him,  the  said  Nicholas  Phillips,  his  heirs  and  I  f^^' 
«  assigns  for  ever,  to  the  only  proper  use  and  behoof  of  the  said  '^  of  nU  hii 
«*  ITtchoUs  PbURps,  his  heirs  and  assigns  for  evermore.  And  as  to  «  undi  in 
«*  all  odicr  my  fee-simple  lands  within  the  county  of  Cornwairj"^^^^ 
"  aforcMttd,  or  elsewhere,  I  give,  devise  and  bequeath,  to  JTi/-  «  5.  and  the 
«  Ham  PbUlips,  Nicholas  Phillips,  and  John  Phillips,  the  three  I  "^^'^ 
•*  sons  of  Nicholas  Phillips  my  kinsman,  of  the  parish  of  ZXir-  "  maindej^^ 
**  tmgton  in  the  county  of  Devon,  to  be  equally  divided  between  The  whole 
^  them,  share  and  share  alike;  To  have  and  to  hold  the  same,  ^!*^  ^**^*' 

M  «n4  *!.  .  ,  .  .  '  tor »  estate 

«»thc  reversion  and  reversions,  remainder  and  remainders,  in  A,  whe- 
«  rents,  ittues.  and  profits  thereof,  unto  them  the  said  miliam  ^^LnT*" 
"  ^^%i  Nicholas  Phillips,  and  John  Phillips,  their  heirs  and  revenion. 

<*  assigns  N.f. 


PaiLLirt. 
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17(5.    ^  assigns  for  everi  to  the  only  proper  use,  benefit,  and  advan- 

-^— "  tage  of  them  the  said  WiUiam  Phillips,  Nicholas  Philips,  and 

Prnturt  "  7^^  Pbillips^  their  heirs  and  assigns  fbr.evermofe* 
agaimtt         w  The  testator  died  on  the  13th  day  df  the  same  Novmheri 
*<  without  revoking  his  said  will. 

«  The  said  Masry  Trefirj  died  on  the  20th  of  July  1775. 

^  The  lessors  of  the  plaintiff  are  the  daughters  and  co^Kdiesses 
«<  of  Nicholas  PUUips  dl  the  borough  of  BoJmin  in  the  said  will 
«<  named,  who  surrived  the  devisor,  and  died  in  the  year  1774; 
<<  and  are  in  possession  of  on6  undivided  moiety  of  the  premises 
^  in  question. 

^  The  question  Csr  the  opinion  of  the  Court  is, 

<<*  Whether  die  lessors  of  the  plamtiff  are  entitled  to  rseover 
<<  the  other  moiety  of  the  premises  in  question  under  the  said 
<«  will  of  the  said  Jomaban  PhiOips  r 

GiUs  for  the  lessors  of  the  plaintiff  contended, 

lit,  That  the  words  **  All  that  my  part,  purpart,  and  portion, 
**  of  and  in  the  tenement  known  by  the  name  of  Hmsom^  were 
sufficient  to  pass  the  moiety  in  nversion,  as  well  as  that  infossu- 
skft.  That  if  fhfi  devisor  had  been  possessed  of  only  one  moiety 
of  the  tenement  in  question,  whether  tik  possession  or  rcversioDi 
eithet  would  beye  p^issed  by  thi^  devise.  That  it  therefoie  was 
inevmbent  on  the  defendant  to  shew  to  which  of  the  moieties 
these  words  were  moit  immediately  applicable  \  as  they  did  not 
relate  to  one  more  than  to  the  other.  That  these  words  could 
not  be  construed  so  at  tt)  negative  the  devisor's  intention  of 
giving  the  %uboki  for  they  were  not  Applied  to  the  inUnst  which 
he  had  in  the  tenement  of  Hansom,  but  10  the  tnumini  itsdf. 

But  %dljt  If  the  moiety  in  reversion  did  not  pass  by  these  words, 
it  did  by  a  subsequent  part  of  the  will,  where  he  devises  <<  All 
<<  his  odier  lands  in  fee*eimple  in  Bodmin  in  the  county  of  dm' 
"  «m//,  and  the  nversion  and  reversions,  remainder  and  renKun- 
<<  ders,  rents,  issues,  and  profits  thereof,  uiite  the  same  NicUas 
<(  Philip.*  The  rmmrsion  here  applies  to  the  tenement  in  /b»- 
som,  as  well  as  his  other  lands  in  Bodmin,  But  if  there  be  any 
doubt  on  this,  it  is  clear  from  the  residuary  devise  that  the 
testator  intended  to  devise  the  moiety  in  reversion,  as  well  as 
that  in  possession,  to  Nicholas  PhilUps,  under  whom  the  lessois 
of  the  plaintiff  daum;,  for  he  devised  etU  his  mhtr  hmdt  in  tit 
dumty  of  Cornwall  tQ  the  defendants. 

J^dOwreMt 
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Lawnnee,  ecuiri,  insisted  that  no  part  of  the  tenement  in     l'j%6* 
Hensm,  eicept  the  moiety  in  posseseion,  passed  to  the  lesson  of 


the  plaintiff.  He  admitted  that  if  the  deraor  had  had  a<«^  of  p^^*..^; 
the  moieties  «fc«^,  such  moiety  would  have  passed  by  this  wiU ;  f  »«* 
but  it  did  not  foUow  that  iotb  did.  For  it  had  been  determined,  ^^^^*** 
that  if  a  man  derise  aUiis  latids,  such  words  will  pass  either  his 
JireeUd  or  Im  kaiiiaU  lofidsi  if  he  has  lands  of  only  one  of  those 
descriptioRSf  but  not  ioti.  And  at  the  time  of  making  his  will, 
the  testator  had  only  one  moiety  in  possession;  and  he  speaks  of 
that  only.  As  the  testator  bad  two  nephews,  both  of  whom 
seem  equally  to  have  been  the  objects  of  his  will,  it  is  not  im- 
probable tluit  he  intended  to  divide  the  tenement  of  Hensm 
between  them.  And  no  argument  can  be  drawn  from  the  pre- 
sumpdon  of  his  not  having  an  intention  to  make  them  tenants 
in  commoB;  because  he  has  done  that  in  the  case  of  the  three 
children  of  one  of  his  nephews. 

Sapporing  a  partition  had  been  made,  and  he  had  used  the  same 
words,  there  would  have  been  no  doubt ;  and  his  having  an  un- 
divided ramety  will  fnake  no  diftrence.  Though  the  word  <<  pur- 
"  part^  cannot  properly  be  applied  to  an  undivided  mcnety  (for 
it  means  that  part  or  diare  of  a  tenement,  which,  having  been 
held  by  tenants  in  common,  is  by  partition  allotted  to  any  one  of 
them),  yet  it  may  without  much  violence  be  held,  that  thereby 
the  testator  meant  to  devise  that  part  which  he  would  have  had, 
had  any  partition  been  made.  But  it  will  be  a  very  strained  con- 
straction  to  hold  that,  by  the  words  of  this  devise,  the  entirety 
was  meant:  had  that  been  his  intention,,  he  would  have  used 
much  fitter  ezpresrions ;  for  in  this  case,  the  devisor  was  not  in 
want  of  legal  assistance,  since  he  has  used  technical  words. 

2dly,  As  to  the  words  *<  reversion  and  reversions,  remainder 
"and remainders,  rents,  issues,  znipta&tstbere^"  the  word 
« thcrcoP  can  only  refer  to  the  subject  of  the  last  devise,  name- 
ly, hu  other  lands  in  the  borough  of  Bodmin.  It  is  not  the  reversion 
of  ^  purpart^  but  of  his  other  lands  in  Bodmin,  which  were 
leased  on  lives. 

Lord  Mansfield,  Ch.  J.  There  is  no  doubt  in  this  case.  The 
testator  meant  to  give  all  the  interest  he  had  in  Henson,  whether  in 
pottcmm  or  reversion.  The  first  words  are  sufficiently  compre^ 
hensire  to  pass  the  moiety  in  reversion,  as  well  as  that  in  pos- 
session. 

Willbs,  J.  I  understand  this  will  in  a  difierent  sense  from  the 
counsd  on  either  side.  The  vill  of  Henson  consists  of  four  tene- 
ments: 
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1 196,  mentB :  the  devisor  was  in  possession  of  a  moiety  of  three  of  them ; 

■>  he  intended  to  leave  every  thing  that  he  had  in  the  vill  called 

PflXLurs  ^^^^^  ^^  ^^'^  lessors  of  the  plaintiff;  and  with  that  view  he  de- 

pgaimH  vised  all  that  his  part,  purpart,  and  portion  of  and  in  the  tenement 

MiL&iPt.  ^£  ffg^^^  Sq  fjjjj  jjgyg  |jg  ^jgj  jjjg  ^u^yj  **  tenement  instead  of 

«  viUy*  because  he  would  otherwise  have  used  the  word  ^tetu- 
«  ments*^  Considering  it  in  that  light,  if  he  had  intended  only  to 
'  give  one  moiety,  he  would  have  used  the  word  tnoiety.  But  with- 

out that  construction,  I  am  of  opinion  that  the  moiety  in  rever- 
sion, as  well  as  that  in  possession,  passed  by  the  first  words. 

On  the  other  part,  the  words  «  reversion  and  remainder,  i^c!* 
are  more  applicable  to  an  estate  where  he  had  a  reversion,  than 
to  one  of  which  he  was  seised  in  fee-simple. 

AsHHURST,  J.  I  agree  with  my  brother  UTi/fc/,  as  to  the  con- 
struction  of  the  word  « tenement"  And  besides,  it  would  be  a 
very  narrow  construction  to  say  that  the  moiety  in  reversion  did 
not  pass  hy  the  first  part  of  the  devise. 

But  the  latter  words  are  still  clearer;  the  <<  reversion  and  re* 
<<  mamder,  isfcJ*  refer  to  that  estate  where  he  had  a  reversion^ 
nther  than  to  his  other  lands  in  Bodmin;  for  there  he  had  no- 
thing  on  which  they  could  attach. 

Per  Curiam^  Let  the  postea  be  delivered  to  the  plaintiff. 


ruesd^.  Farmer  and  Another  against  Da  vies* 

Jam.  31st.  ° 

Where  A  CTION  for  goods  sold  and  delivered  against  the  dcfcnd- 

SderedTfor  "^  *"^  *«  Captain  of  a  ship.  This  cause  was  tried  at  the  sit- 
•  ihip  bj      tings  at  Guildhall,  after  last  ATichaelntas  Term,  before  Mr.  Justice 

tne  owner       n  ti  \^        %      r  e 

before  the     BuUer,  when  the  foUowmg  case  was  reserved  for  the  opinion  of 

•cfT"::^  *hc  Court. 

tain,  though  «  The  goods  wcre  ordered  by  the  owners,  before  the  captain 
not  deiivtr-  **  ^^^  appointed  to  the  ship.  Some  of  the  goods  were  delivered 
tfteJiardi  "  ^^^^  ^^  ^*8  appointed  j  and  a  cable  and  other  cordage  were 
yet  as  no  *    «*  delivered  afterwards. 

JSh  ^  "  '^^  question  is,  whether  the  defendant  be  liable  for  the 
given  to  the  «  payment  of  all  the  goods  furnished,  or  of  the  goods  dclitered 
?n«t"  n-*    "  ^fi^  he  was  appointed  ?  If  the  Court  should  be  of  opinion 

^j'rfdicra'!  **  **^  ^^  **  ^"''**^  *^'  "^  "^"^^'^  demand,  or  for  the  cable  and 
«  cordage  after  he  was  appointed,  then  a  verdict  to  be  entered 
<<  for  the  plaintiffs :  but  if  he  be  liable  for  none,  then  a  nonsuit 
"  to  be  entered." 

3  Baldwin, 
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BaUhvin^  for  the  plaintiff.    By  the  general  Iaw»  erery  captain     f  *i%€, 
is  liable  for  the  stores  and  other  necessaries  furnished  for  his 


ship ;  because  he  is  entitled  to  receive  the  freight,  out  of  which    ^^VJjJ* 
he  may  repaf  bittMelf.  Daviei. 

It  is  laid  down  in  Rich  v.  Coe  {a)  and  others  that  a  trades- 
man, who  supplies  a  ship  with  necessaries,  has  a  treble  security ; 
ist,  Ag«mst  the  master  of  die  Aip,  as  making  the  ceatmct; 
2diy^  The  specific  shi^ ;  tnd  jdly,  The  owners,  who  «ie  liable 
iiiGKMuoquetice  <^tlke  naster's  act 

The  owners  mtt  liritf^  whether  they  give  the  order  or  not; 
anddieo^tmi  is  ftM^oA  taking  the  goods  into  his  fosscs^n. 

B«t  if  tiie  drfetidaat  be  not  answenble^^  the  wUr  #m«Mr  of 
Ae  goods  deKveredi  he  «t  least  is  lii^  for  those  furnished  ^ 
bis  appoinimcm.    lie  then  dted  Cmk.  i%6. 

Cvwper^  imtriti  CMieoded  iut  die  phuBtMFs  oouM  not  leeover 
4ic  vahie  of  a/iy/^irtisf  these  goods.  The  case  of  JU-il  and  Cv 
nakes  ttrottgly  for  die  defendant;  for  k  iB  there  sai^  th«t  the 
master  is  Kabk  m  rttftd  df  Us  tmtr^ct:  but  heft  the  oaptaiA 
majg  m  cofttract*  It  is  not  because  the  captain  recMves  the 
freight  that  he  is  answeraUe  for  the  itores  and  neeessaiies  furw 
nished  for  his  sUp:  that  c^not  be  the  true  eoasideratitft  of  his 
fiabiUty .  For  he  is  equally  liable,  if  nt  ali>  tfaoif  h  the  ship  be 
bat,  and  when,  consequendy,  he  is  not  entitled  tb  freight.  But 
the  real  principle  is  this ;  if  no  one  but  the  captain  be  held  forth 
to  the  tradesmen,  they  may  resort  to  him :  but  if  the  contract  be 
not  made  with  him,  they  can  only  have  recourse  to  the  owners. 
Ia  the  present  ease,  the  defendant  had  nodiitf  to  do  wMi  the 
contract ;  the  credit  iwas  given  solely  to  the  owners* 

I^std  ManstiBLD,  Ch.  }•  Where  s  captain  contracts  for  the  [AUttt  on 
^Me  of  the  shi^,  the  credit  is  given  to  him  in  respect  of  his  con-  ^v^* 
^^  \  it  is  given  to  the  owners,  because  dtt  contract  is  on  their 
Kconat  \  and  the  tradesman  has  likewise  a  specific  lien  on  the 
^P  i^if .  ,Thetvfore  in  general  the  tradesman,  Who  gives  that 
^<lit,  debits  both  the  captain  and  the  owners.  Now  what  is 
^  taae?  The  captain  made  no  contract  personally.  The 
^^tmg  sontracted  for  their  ship ;  the  creifit  was  given  to  them 
^^J  9  and  there  is  not  ashadow  of  coloor  to  diaige  the  captain 
*^  ^  pitt  of  these  goods. 

A  nonsuit  to  be  enteitd  (5). 

W  (Uvf.  639-  (0  Vil  jr.  Bi.  Rif,  C.  A  xi6. 

•  V^L.  I.  I 
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Tuesday, 


Weatherston  against  Hawkins. 


Atemnt  rpHIS  was  an  action  on  the  case  by  a  servant  against  tite 
^nuin  an  defendant,  who  was  his  former  master,  for  words,  and  also 

tctioB  a-  for  falsely  and  maliciously  writing  and  publishing  the  following 
fymn  mat-  letter(sUted  in  the  declaration)  to  One  Cc/Zfrr,  respecting  the  plun- 
T'okL^Vtt  ^^^  character  as  a  servant ;  *«  Two  days  I  gave  him  money  to  go 
letter  writ-  «  into  the  city  and  buy  books.  When  he  came  home,  I  desired 
[rgmngT'  **  ^^^  ^^  reckon  up  his  account ;  he  did  so.  But  being  one  daj 
djaracter  of  c<  njorc  curious  than  I  sometimes  was,  I  looked  over  his  account, 
unless  the  '  *'  article  by  article,  and  in  one,  a  book  I  well  knew  the  price  of, 
Se  »fl^^/a$  "  '  found  he  had  charged  vu  one  shitting  more  than  it  cost^  zni  that 
well  M/aise-  €t  shilling  he  kept  in  his  pocket.  The  next  day  the  very  same  af* 
charge; even  '^  f^^^*  '^^d  both  these  days  my  neighbour  Metcalf^fn&  in  my 
though  Ae    ii  shop,  and  knows  it  well,  and  said  he  would  not  keep  such  a 

Bsaiter  make  '  •      , 

soeciSc        <<  man  a  day,  or  somethmg  to  that  purpose.  Two  magaamcs  be 
ch«i|ei  of     ^  J  charged  two  shillings  for  binding  /  the  people  received  no  more  dm 
[i  B.9c  P.  w  18.  8d.  and  say  he  paid  no  more.    This  I  can  prove." 
^^587.*  *      This  was  tried  at  the  sittings  at  Guildhall  after  last  Michaelmas 
SiT^.  13.]    Term,  before  liord  Mansfield^  when  a  verdict  was  found  for  the 
plaintiff  on  the  last  count,  containing  the  letter, (the  words  not 
being  proved)^  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case. 

«  The  plaintiff  was  brother-in-law  to  Mr.  Collier. ,  He  was 
«  in  the  service,  of  the  defendant,  and  was  by  him  turned  away. 
«  Rogers,  to  whom  the  plaintiff  was  recommended  to  be  taken 
<<  as  a  servant,  applied  to  the  defendant  for  a  character,  which 
«<  not  being  advantageous,  but  to  the  effiect  stated  in  the  decla- 
re ration,  he  {Rogers)  did  not  take  him.  Collier  upon  this  re- 
«  peatedly  called  on  the  defendant  i  upon  which  the  letter, 
<<  stated  in  the  declaration,  was  written  with  an  intent  to  pie- 
ce vent  an  action  by  the  plaintiff  for  the  words  spoken  by  the 
«(  defendant  to  Rogers.  The  writ  was  sued  out  on  the  same  day 
«  the  letter  was  written. 

«  The  question  for  the  opinion  of  the  Court  is,  Whether  this 
".action  lies?" 

Wood  for  the  plaintiff.  This  action  is  maintainable  on  the  let^ 
tcrj  wiiich  is  a  false  and  maliciotts  libcL    Tbi$  docs  not  dificr 

£rdm 
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^m  the  case  of  common  libels ;  for  it  has  the  two  essential     1786. 
parts  which  constitute  a  libel,  namely,  slande.  and  falsehood.  — — - 
T:  at  it  is  slanderous  is  extremely  clear,  for  it  charges  the  plain-  ^tATai*- 
tiff  with  specific  acts  of  frauds  almost  amounting  to  felony.     It  is      «?«*«* 
likewise  false;  for  had  it  been  true,  the  defendant  might  have  "^''""'•• 
justified.     And,   though  in   his   letter,  he   said   «« he  could 
prove  it,*'  yet  as  he  did  not  at  the  trial,  the  Court  must  now 
take  it  for  granted  that  it  is  false.     It 'Is  not  necessary  in  an 
action  for  a  libel  to  prove  ^;^wx  malice:  if  it  be  slanderous, 
malice  is  implied.  And  on  trials  for  libels,  it  is  sufficient  to  prove 
publication ;  the  motives  of  the  party  publishing  are  never  gone 
mto.  The  same  doctrine  holds  in  an  action  for  words  ;  where, 
though  the  declaration  allege  them  to  be  spoken  *«  falsely  and 
maUciously,''  nocxpress  malice  need  be  proved.     The  want  of 
the  word  «  malitiosV  was  held  to  be  no  error.     Noy,  35. 

As  to  the  publication ;  it  never  has  been  doubted  but  that  the 
mere  writing  of  a  letter  is  a  sufficient  publication,  even  though 
it  be  written  to  the  party  himself. 

If  it  be  contended  that  the  master  of  a  servant  is  exempted 
from  the  general  rule,  on  account  of  his  relative  situation;  such 
a  principle  is  not  warranted  by  any  dcterminarion  in  the  books. 
And  tWs  IS  very  difierent  from  the  case  of  a  master  giving  a 
general  had  character  of  a  servant;  for  here  the  defendant  has 
made  :^/ic  charges  of  fraud. 

Bower ^  for  the  defendant,  after  mentioning  the  case  of  Ednumd* 
m  V  Stephenson^  Bull.  N.  P.  8,  was  stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  I  have  held  more  than  once  that 
an  action  will  not  lie  by  a  servant  against  his  formex  master  for 
words  spoken  by  him  in  giving  a  character  of  the  servant. 

The  general  rules  are  laid  down  as  Mr  fTood  has  stated :  but 
to  every  libel  there  may  be  a  necessary  and  implied  justification 
from  the  occasion.  So  that  what,  taken  abstractedly,  would  be  a 
publication,  may  from  the  occasion  prove  to  be  none }  as  if  it 
^crc  read  in  a  judicial  proceeding.  Words  may  also  be  justified 
on  account  of  the  subject-  matter,  or  other  circumstances 

In  this  case,  instead  of  the  plaintiff's  shewing'  it  to  be  false  and 
°^*^»aou8,  it  appears  to  be  incident  to  the  application  by  Rogers 
to  the  master  of  the  servant.  And  the  letter  was  written  to  che 
on>dier.m.law  of  the  plainrifffor  the  express  purpose  of  prevent- 
"Jg  *«fl  action  being  brought. 

ButLBA,  J.  This  is  an  exceprion  to  the  general  rule  on  ac- 
^^"»t  of  the  occasion  of  writing  the  letter.  Then  it  is  incumbent 

1 2  on 
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l^$6.    oa  the  plaintifftopiwc  the  falsehood  <rf  it.    And  in  actions  of 
this  kind,  unless  be  can  prove  the  words  to  to  wliaous  ^  well 


Tw-     ^s/fl//r,  they  are  not  actionable. 
^•ToV        On  tWa  caac  it  evidently  appears  that  the  de&ndant  has  beep 
h^Tk/ns.  entrapped,  because  the  letter  was  written  on  the  applicatkm  of 
the  plaintiff's  brothewn-law.    And,  besides,  it  is  atotcd  that  the 
writ  vjras  sued  out  on  the  same  day  the  letter  was  written. 

Judgraeat  for  the  dftfendjiot 


Tuesday,       Grove  and  Another,  Aswgnees  of  Liotakd,  a 
Jan.  31st.  '  Bankrapt,  agamstpvuoi^ 

LTTr^  T^IS  was  an  action  for  money  had  and  received  by  the  dc 
dtr*\%  an  X  fcndant  to  and  for  the  use  of  the  bankrupt,  before  he  he- 
t^tX  P.  came  a  bankrupt  5  and  for  money  had  and  received  to  and  for  the 
4S5O         uae  of  the  plaintiffs,  as  assignees ;  to  wluch  the  defendant  jdeadcd 

engagement    ^  *.  .,  .  --^ 

toiheprinci-  the  general  issue,  pon  assumpsit ,-  whereupon  issua  was  joiafid. 
b^okerand  The  defendant  also  gave  a  notice  of  setoff  for  »K>ncy  hid  and 
makes  him   received  by  the  assignees  for  hi»  u^e. 

fi?^n"  '^"^      The  cause  came  on  to  be  tried  at  the  rittings  ^fter  Mvhadmas 
hrSti  wkh  T«"*  1 785,  before  Lord  Mofufield,  at  GuUJMl^  when  the  jury 
such  a  com-  fguud  a  verdict  for  the  plainti^,  damages  371Z.  l(k,  anid  costi 
m^off^u"-^  I/,  subject  to  the  opinion  of  this  Court  on  the  foltowiog  case. 
[11  East.         (c  t;\xjix  the  bankrupt,   Joba  LiaUtrdf  being  an  underwrilert 
III?  t?M.  <<  subscribed  policies  filled  up  with  the  defendant's  name  for  to 
,*  ^,494.     ,1  foreign  correspondents,  who  were  unknown  lathe  bankrupt, 
der  the  ge^     «  That  losses  happened  on  the  policies  before  thfi  banltfvptcj 
7os^upon'  a  **  of  LiUarii  that  the  defendant  paid  the  amom>t  of  the  lo^ 
poUcy  hap-  <c  to  his  foreign  conespondents  after  such  bankruptcy* 
fore?banlc.      «<  That  the  defendant  had  a  comnii^sion  del  €P$dfr»  from  ki( 
an^'artionV  "  Correspondents ;  was  ma^dc  debtor  by  tho  bankrufit  for  p»» 
the  assignees  cc  nit^ips  ;  and  always  retained  the  policies  in  bia  bandC). 
w^*!  fo^^'         *•*  The  question  for  the  opinion  of  the  Court  is,  ^Whctbcri 
premiums  cc  Under  thc  noticc  of  set<>ff|  or  under  any  of  th^  «^tttte» 

upon  va- 

rioui  poU-  <^  respecting  b<Mikrupts»  the  defendant  bs  entitled  to  ^* 

writt"n**by  "  ^ff  *»«  account  with  Liatardf 

him,  and  for  «(  {f  ^  CouTt  shall  be  of  Opinion  that  the  defendant  is  <9ti- 
ha(Uebiud  <<  tied  to  setoff,  then  a  verdict  to  be  entered  for  the  4e£9Klant*" 
but  lUch  !^ '  *•  Haywoody  for  the  plaintiffs,  relied  upon  the  ^th  fifis^m  f 
loss  cannot  the  5  Gm.  2.  c,  JO.  which  requires  mutual  cndii  to  be  gureas  i^ 
^a'Jrj^lcH  order  to.  enable  the  defendant  to  let-off  5  which  waa  «iot  rf>^ 
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etse  here;  for  die  credit  iras  not  given  to  die  broker,  bm  totiie     1786. 

principal;  like  the  cbmmon  case  of  insurance  btokerSf  who  were 

nothing  more  than  mere  agents,  and  were  always  so  considered.  ^^^^^ 
The  case  of  WUsm  and  otherS)  assignees  of  Flrnhir  t.  Creighm  Dvtoi^. 
and  another  (d),  is  in  point.  That  was  an  action  for  nM>ney 
had  and  recdTed,  (^r.,  to  and  for  the  use  of  the  bankrupt,  and  to 
and  for  the  use  of  die  assignees,  and  on  an  account  stated*  The 
defendant  pleaded  the  general  issue,  mnajsumfsitf  and  gatrenotiae 
of  set  off;  That  the  plaintifls  were  indebted  to  the  defendant  in 
300c/.  for  losses  upon  several  policies  of  assurance  miderwriiien 
hj  the  bankrupt,  and  which  losses  happened  before  the  banfe- 
ruptcy*  It  was  tried  before  Lord  Mansfield  at  GmUUl,  at  the 
sitdngs  after  Easier  Term  1 78a,  when  the  j\try  found  a  Tcrdiet 
for  die  plaxntiffii,  subject  to  the  opinion  of  the  Court  on  die  foU 
lowing  case :  ^  That  the  defendants  had  considerable  dealings 
«<  with  the  bankrupt,  as  agents  at  factors  to  various  correspond- 
«'  cnts.  That  they  paid  to  him,  or  were  doMted  by  him  for, 
'*  premiums  upon  insurances  on  behalf  of  those  correspondents. 
*<  That  they  had  credit  for  the  losses  aS  they  happened,  and  for 
*<  the  returns  of  premium.  That  they  had  no  eotemission  Af 
"  cretkre.  That  none  of  the  coriespondents  for  Whom  tkey  iiK 
"  sured  were  insolvent ;  but  to  allj  except  one,  they  weit  in  wt- 
<<  Vance,  more  or  less,  on  account  of  the  poUdes.**  In  ditt  cae 
the  Court  were  all  clearly  of  opinion  that  under  those  circum*- 
stances  the  defendants  were  not  entitled  to  set-off  any  of  the  sub- 
sequent  losses  to  an  acrion  brought  by  the  assignees  for  the  lettw 
▼ery  of  the  premiums  debited  to  die  defendants  by  the  bankrupt. 
The  only  dillerence  between  that  case  and  the  present  was  the 
circumstance  of  the  defendant's  having  a  commission  defentkfe 
from  his  correspondents.  It  is  material  then  to  see,  whcdier 
any,  and  what,  Sfkttnct  such  a  commission  could  make,  as  be- 
tween these  parries. 

A  commission  M  credtfe  might  be  conddered  several  ways. 
It  is  an  undertaking  by  die  broker,  for  an  addidonal  premium 
to  insure  his  principal  against  a  contingency,  whidi  contitt- 
gcncyis  the  follure  of  the  under-n^riter;  and  therefott  it  is 
^T  to  be  considered  as  a  collateral  security,  which  vested  no 
sndi  ifttertst  in  die  policy,  as  the  broker  could  have  proved  un- 
der the  oomxtiiteion  at  the  dme  of  issuing  it ;  mudi  less  did  k 

vest 
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1786      vest  any  interest  in  him  at  the  time  of  making  the  policy.    Ex 

'  parte  Adney,     Cowp,  4^0. 

?j!SJ,/  ^^^  broker  could  not  have  brought  an  action  in  his  own  name 

Dubois,    upon  such  a  policy,  without  averring  the  interest  to  be  in  the 

principal  (di),  by  which  it  would  have  appeared  that  no  credit 

had  been  given  to  him*  and  consequently  that  he  did  not  come 

within  the  meaning  of  the  5  Geo  2.  c,  30  /.  i8«     If  cherefore 

hecopld  not  have  brought  an  action  in  his  own  right,  and  had  not 

such  an  interest  in  the  policy  as  would  have  enabled  him  to  have 

proved  hib  debt  under  the  commission  at  the  time  of  it's  issuing, 

it  is  absurd  to  say  that  he  could  set  it  off  to  ^  clear  demand 

which   accrued  before  the   ba'^kruptcy.     Chilton  v    Wlffin  and 

another,  3    /Us.  13:  Goddards  Vanderhaven^  3  WiU.  262  \jf). 

But  even  supposing  an*  interest  vested  in  the  broker,  and  he 
could  have  brought  an  action  in  his  own  right,  yet  he  could  not 
set-oiFthe  present  demand  ;  for  in  fact  there  was  no  debt  exist- 
ing at  the  time  of  the  bankruptcy  The  payment  was  made  to 
the  principal  afterwards;  and  at  any  rate  the  broker's  claim  could 
not  arise  before  such  payment.  This  comes  directly  under  the  prin- 
ciples uniformly  laid  down  in  the  cases  last  cited.  No  particular 
event  had  then  happened  to  fix  the  broker ;  no  demand  had  been 
made  on  the  under*writer,  and  refusal.  It  does  not  appear  upon 
this  case  but  that  it  was  a  voluntary  payment ;  and  if  the  defen- 
dant paid  this  sum  before  the  expiration  of  the  time  which  was 
allowed  to  him,  he  ought  not  to  be  permitted  to  take  advantage  of 
hisact  in  prejudicetotherestof  the  creditors,  and  set- off  this  debt. 

The  broker  was  in  the  nature  of  an  assignee  of  a  bond,  or  in* 
dorsee  of  a  promissory  note.  And  it  was  determined  in  the 
case  of  Mar.h  and  another,  assignees  of  May^  against  Gham' 
lers  (r),  that  a  note,  indorsed  to  the  debtor  of  a  bankrupt  after 
the  bankruptcy,  could  not  be  set-off  So  here,  whatever  in- 
terest the  broker  had  in  the  policy  as  against  the  plaintifisj  it 
accrued  after  payment  of  the  loss  to  his  principal :  but  that  in- 
terest, being  transferred  subsequent  to  the  bankruptcy,  could 
not  be  set  off  against  a  debt  vested  before.  At  all  events,  it  was 
setting  up.  a  debt  in  right  of  another  person  against  a  personal 
demand  upon  himself. 

That  upon  the  whole,  whatever  difference  the  commission 
dd  credere  might  make  between  the  broker  and  bis  employers,  it 

(«)  Vide  X9  On.  2.  r.  37.    (i)  Vide  Tftmitg  ami  amUn  v.  BHilij,  3  ITi/a  34^- 
(«}  %  Stra*  Z»34. 

could 
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«ouid  make  none  between  the  present  parties.    The  transajction     I78(S. 
between  them  would  have  been  exactly  the  same,  if  no  such  ■ 

coounission  iiad  existed  j  and  it  was  too  much  to  contend  that  a     2!^J 
private  agreement  between  two  of  the  parties,  without  the  know-    D«»oii. 
Jedge  of  the  third,  should  vary  the  nature  of  the  contract,  and 
materially  afiect  and  injure  the  rights  of  his  creditors. 

Smith,  contrdy  distinguished  this  case  from  that  of  Wihon  and 
another,  assignees,  against  Creightofti  for  here,  the  broker  was  the 
only  person  who  had  any  dealings  with  the  bankrupt :  his  name 
alone  was  inserted  in  the  pdicy  \  no  other  person  was  known 
to  the  bankrupt,  who  must  therefore  have  treated  with  him  as 
principal;  and  who,  it  was  more  natural  to  suppose,  gave  the'cre* 
dit  toliim,  than  to  any  other  person,  to  whom,  from  the  nature 
of  the  transaction,  he  must  have  been  an  utter  stranger. 

He  observed  that  this  case  was  very  different  from  that  of 
sureties ;  for  there  the  obligee  relied  upon  the  principal ;  the 
whole  dealing  was  with  him ;  and  he  only  looked  to  the  other 
as  a  collateral  security:  but  here  the  broker  was  liable  iathe  ^ 
first  instance. 
He  was  then  stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  The  whole  turns  on  the  nature  of 
a  commission  dd  credere.  Then  what  is  it  ?  It  is  an  absolute 
engagement  to  the  principal  from  the  broker,  and  makes  him  lia- 
ble in  the  first  instance.  There  is  no  occasion  for  the  principal 
to  communicate  with  the  under-writer,  though  the  law  allows 
the  principal,  for  his  benefit,  to  resort  to  him  as  a  collateral  se- 
curity.   But  the  broker  is  liable  at  all  events. 

BuLLER,  J.  I  remember  many  actions  brought  at  Guildhall 
against  brokers  with  commissions  del  credere;  and  I  never  heard 
any  enquiry  made  in  such  cases,  whether  there  had  been  a  pre- 
vious demand  upon  the  under-writer  and  refusal :  and  I  can 
venture  to  say,  that  such  is  not  the  practice.  It  makes  no  dif- 
ference at  the  time  of  making  the  policy,  whether  the  under- 
writer knew  the  principal  or  not:  he  trusted  to  the  broker-,  the 
credit  was  given  to  him,  and  not  to  the  other. 

I  agree  that  the  notice  of  set-oiF  is  bad :  but  this  loss  may  be 
proved  and  set-off  under  the  general  issue  of  the  28th  section  of 
^  $  Geo,  2.  a  30.  The  words  of  that  section  are,  «*  That 
*'  where  it  shall  appear  to  the  commissioners,  or  the  major  part 
^  of  them,  that  there  hath  been  mutual  credit  given  by  the 

^<  bankrupt 
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178^.     '<  bankrupt  and  any  olhcK  fonot^  or  miihis4  debts  b6lwQe»  tlie 
<<  bankrupt  ai^  any  oth<r  pcMOiH'  at  any  time  befove  such  person 

/-L-_ 1 i^_-_^^    *i^- !A : 3 erf-     -1 u  .4^«^  aI.^ 


?*/Jrf     '*  become  bankra);>t>  ilie  said  commissioners,  €s^r.  shaft  state  t&e 

DgBQi9.    M  account  betweien  dien»»  and  one  debt  may  be  set  agakist  ano- 

^  ther,  and*  what  shall  appear  to  be  due  on  either  side  on  die  ba» 

<<  lance  of  such  account,  atfd  m  more  shaU  be  claimed^  and  paid  on 

•«  either  side  rcspectivdy.'* 

llierefoxe  we  see  by  this  soctionof  the  statute  that;  Ae  assignees 
could  legally  elmm  no  more  than  tke  bahmee  upon  the  acoount 
between  Hie  parties. 

Judgment  for  the  drfondaat(tf>. 

{a)  Vid.  Bi%e  V.  DUiasom  and  another.  Assignees  cS  BnrUudJa^y  pofC.aS5. 


£*'**y'  TvGH  against  Robinson. 

Adeclara-  fT^HIS  was  an  action  on  promises  by  bill.  The  decIaraHoBft 
^neSly  of  which  was  entitled  generally  of  Michaelmas  Term,  stated 

the  Term,    thc  promiscs,  and  the  breach  thereof,  to  have  been  made  on  the 

relates  to  %^      r  -kt         , 

the  first  day  Seventh,  of  November^  1785- 

mJaT^"  '^°  '^**  declaration  there  was  a.  special  demurrer  ;  and  tic 
mises  and  causcs  assigned  were,  <«  For  that  the  said  declaration  appears  to. 
bebg'uM '  "  ^  exhibited,  ajid  is  entitled,  of  Michaelmas  Term  generally, 
T  *rf1i*'  **  whereby  it  has  relation  to,  and  must  be  deemed  2^  declaration 
Term,  may  'f  of,  the  first  day  of  that  Term ;  whereas  the  said  several  promises, 
to  SI^"be^  **  ^**  ^*  *^^  declaration  mentioned,  arc  all  of  them  therein  laid 
made  before  «<  to  have  been  made  by  thc  said  Richard  (the  defendant),  and 
of  die  decia.  '^  the  said  several  causes  of  action  therein  also  mentioned  to  hate 
ration,  be-    cc  ariscu,  on  the  seventh  day  of  November  in  the  year  of  our  Lord 

cause  by  a  '        ^         •  ^  ^  ' 

reference  to  «  1,785 ;  wjiich  Said  Seventh  day  of  November  was  a  day  after  the 
Jljjcuw'  **  fi^st  day  of  that  same  Michaelmas  Term,  wherein  the  said 
decUring  tt  Mary  (the  plaintiflf)  hath  so  declared  against  him  the  said 
declaration  '^  Richard,  and  whereof  the  said  declaration  is  so%  generally  en- 
sujp^d^to  "  ^^^  *®  aforesaid.  And  also  for  that  the  said  declaration,  by 
have  been  «  the  memorandum  thereof^  appears  to  have  been  exhibited  be- 
tiiithrsit-  '^  ^^^^  ^"7  of  the  causes  pf  action  of  the  said  Mary  therein  men- 
ting  of  the  (( tioned  appear  to  have  secerned,  feV." 
that  day.  Lavi,  in  support  of  the  demurrer^  contended,  that  the  day  of 
33/r'*  making  the  promises  mentioned  in  the  declaration  must  be  con- 
sistent with  the  memoxandum ;  but  it  appears  on  this  declara- 

tioB 
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The  third  plea  set  forth  the  incorporation  of\he  aaid  company     1786* 
hj  thr  said  act  of  2 1  Jac,  1  ;  that  it  was,  by  the  said  act,  further  ' 

cnaacd,  "  That  no  person  using  the  said  mystery  or  crafts,  or  ^V]^ 
<^  any  of  them,  within  the  said  lordship  or  liberty,  or  six  miles  No  will. 
«•  compass  thereof,  should  at  any  time  thereafter  strike,  grave, 
<<  or  use,^  upon  his  knives,  or  the  wares  before  mentioned,  any 
*<  more  marks  than  one,  and  that  to  be  such  as  should  be  first 
<'  appobted  as  aforesaid  unto  him  by  the  said  master,  wardens* 
«<  and  searchers  of  the  said  company  for  the  time  being,  or  the 
'<  greater  number  of  them  ;  upon  pain  to  forfeit  and  lose,  for 
<<  every  time  that  lie  should  ofiend  therein,  all.  such  goods  so 
^  marked,  and  the  sum  of  40/.  to  the  master  and  wardens  of  the 
^  said  company  for  the  time  being,  to  be  employed  to  the  use 
«  of  the  said  corporation  to  and  for  the  relief  and  benefit  of  the 
**  poor  of  the  said  corporation ;"  and  that  the  forks  mentioned 
in  the  declaration  were  forfeited  and  seized  under  that  act* 

4/ii^,  And  for  further  plea,  ^c.  the  defendants  say,  "  That 
**  the  said  plaintiff  ought  not  to  have  or  maintain  his  said  action 
^  thereof  against  them,  because  they  say  that  the  town  of  Siefi 
*^fiM^  in  which  the  said  trespass  is  above  supposed  to  have  been 
<<  done,  is,  and  at  the  respective  times  hereinafter  mentioned,  and 
"  also  at  the  said  time  when  the  said  trespass  is  above  supposed  to 
"  have  been  done,  was,  a  certain  place,  situate  and  being  in  and 
^  parcel  of  the  lordship  and  liberty  of  Hallamshire  in  the  said 
^  county  of  Tori,  and  mentioned  in  the  act  of  parliament  and 
<<  bye  law  hereinafter  mentioned.  And  the  said  defendants  fur- 
^  ther  say,  that  by  a  certain  act  of  parliament  made  and  passed  in 
<^  the  parliament  of  the  late  king  Jamn  1.  at  a  session  thereof 
"  heldcn  at  WestmUuter'm  the  one  and  twentieth  yearof  his  reign* 
*'  entitled,  «  An  ^ct  for  the  good  order  and  government  of  the 
"  makers  of  knives,  sickles,  shears,  scissors,  and  other  cutlery 
"  wares,  in  HaUanuhire  in  the  county  of  Torl^  and  the  parts  near 
"  adjoining,'  it  was  enacted  (among  other  things)  by  his  said  late 
^  Majesty,  the  Lords  Spiritual  and  Temporal,  and  the  Commons 
"  in  that  parliament  assembled,  and  by  the  authority  of  the  same, 
"  That  all  persons  using  to  make  knives  blades,  scissors,  shears* 
"  ackfcs,  cutlery  wares,  apd  all  other  wares  and  manufactures, 
"  inadeor  wrought  of  iron  and  steel,  dwellingor  inhabiting  within 
**  the  sud  lordship  and  liberty  of  HaUanuhire^  or  within  six  miles 
*^  compass  of  the  same,  should  be  from  thenceforth  and  thereafter 
"might  be  in  deed,  and  in  name,  one  body  politic,  perpetual, 
^  and  incorporate,  of  one  master*  two  wardens*  six  searchers,  and 

•<four 
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1786.     whether  the  Court  could  say  that  one  judgment  had  precedence 
'  of  the  other :  but  as  they  both.referred  to  the  same  day,  the 

AM^'  Court  held  that  the  priority  of  one  could  not  be  averred.  Here, 
RoBimoM.  howcYcr,  the  question  is  not  concerning  z  judicial  proceeding:  for 
die  delivery  of  the  declaration  is  the  act  of  the  party  :  zad  it  ap- 
pears by  the  course  of  the  Court  (which  we  are  bound  to  take  no- 
tice of  according  to  the  case  in  l,ev,  (a),)  that  in  ancient  times  the 
parties  could  not  declare  till  the  sitting  of  the.Court.  So  that  here 
the  promise  and  the  breach  may  well  have  taken  place  before  the 
delivery  of  the  declaration.     The  case  in  Styles  is  very  strong. 

Demurrer  over-ruled ;  but  the  Court  gave  the  defendant  leave 
to  amend,  on  payment  of  costs. 

(a)  %  Lev.  176. 


%euhy,  Kirk  against  Nowill  and  Butler. 

Jan,  31st. 

A  corpora-    HrHIS  was  an  action  of  trespass  for  seizing  and  taking  a 
lied'by'lct-  quantity  of  forks,  the  property  of  the  plaintiff. 

ters  patent.       The  defendant  pleaded,  1st,  The  general  issue. 
J^lJ'er  of         The  second  plea  stated,  that  the  town  of  SbeffUU,  in  wMch 
making  bye  ^he  said  trcspass  is  supposed  to  have  been  committed,  was  widiin 
nTmake'    the  lordship  and  liberty  of  Hallamshire  in  the  county  <rf  ToA. 
?nclr*r/or!  That  theCompany  of  Cutlers  was  incorporated  by  stat.  %i  Jac-i- 
feiture;  Dei-  r.  3 1.    That  that  act  directed  that  one  master,  two  wardens,  six 
wr^MdoD   searchers,  and  four  and  twenty  assistants,  should  be  annuaUj 
created  by    ^hoscn  out  of  the  Said  company  to  govern  the  said  corporadon. 
ZmLir   That  it  was  by  the  said  act  of  parliament  further  enacted,  "That 
a  prwVr"be^  "  nopcrson  or  persons  usingthe  said  arts  or  manufactures  widiifl 
expressly      «<  the  liberty  of  Hallamshire^  or  six  miles  con^)ass  of  the  same, 
**'""'      .  «  should  at  any  time  hereafter  make,  or  cause  to  be  made,  any 
«  knives,  or  knife-bladcs,  shears,  scissors,  or  sickles,  except  he  or 
"  they  did  put  steel  into  the  edges  of  them,  upon  pain  to  lose  for 
«  every  such  offence  i  ox.  and  the  wares  so  deceitfully  made*,  to  be 
«  seized  and  recovered  by  the  master  and  wardens  of  the  said  com- 
«  pany  for  the  time  being,  and  to  be  levied,  distributed,  and  employ- 
<«  ed  to  the  use  of  the  said  corporation,  tp  and  for  the  relief  and  bc- 
«<  nefitof  thepoorofthesaidgorporation."  And  that  the  forks  men- 
tioned in  the  declaration  were  forfeited  and  seized  under  that  act. 

The 
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The  third  pica  set  forth  the  incorporation  of\hc  said  company     1786. 
hj  ihr  said  act  of  21  Jac.  1  ;  that  it  was,  by  the  said  act,  further  — — 
enacted,  ."  That  no  person  using  the  said  mystery  or  crafts^  or     ^V^ 
*<  any  of  them,  within  the  said  lordship  or  liberty,  or  six  miles    Nowilu 
<<  compass  thereof,  should  at  any  time  thereafter  strike,  grave, 
"  or  usc,^  upon  his  knives,  or  the  wares  before  mentioned,  any 
«  more  marks  than  one,  and  that  to  be  such  as  should  be  first 
*^  appointed  as  aforesaid  unto  him  by  the  said  master,  wardens* 
*^  and  searchers  of  the  said  company  for  the  time  being,  or  the 
<*  greater  number  of  them  ;  upon  pain  to  forfeit  and  lose,  for 
*^  every  time  that  he  should  offend  therein,  ail  such  goods  so 
**  marked,  and  the  sum  of  40/.  to  the  master  and  wardens  of  (^ 
^  said  company  for  the  time  being,  to  be  employed  to  the  use 
<^  of  the  said  corporation  to  and  for  the  relief  and  benefit  of  the 
<'  poor  of  the  said  corporation ;"  and  chat  the  forks  mentioned 
in  the  declaration  were  forfeited  and  seized  under  that  act. 

4/%,   And  for  further  plea,  ^c.  the  defendants  say,  <'  That 

'^  the  said  plaintiff  ought  not  to  have  or  maintain  his  said  action 

^  thereof  against  them,  because  they  say  that  the  town  of  Sief' 

^foU^  in  which  the  said  trespass  is  above  supposed  to  have  been 

^^  done,  is,  and  at  the  respective  dmea hereinafter  mentioned,  and 

^  also  at  the  said  time  when  the  said  trespass  is  above  supposed  to 

^  have  been  done,  was,  a  certain  place,  situate  and  being  in  and 

^  parcel  of  the  lordship  and  liberty  of  Hallamshire  in  the  said 

**  county  of  Tork^  and  mentioned  in  the  act  of  parliament  and 

'*  bye  law  hereinafter  mentioned.    And  the  said  defendants  fur- 

^  ther  say,  that  by  a  certain  act  of  parliament  made  and  passed  in 

^  the  p^liament  of  the  late  king  Jamn  1.  at  a  session  thereof 

^  helden  at  Wejtminsterxn  the  one  and  twentieth  year  of  his  reign, 

*^  entitled,  '  An  act  for  the  good  order  and  government  of  the 

^'  makers  of  knives,  sickles,  shears,  scissors,  and  other  cutlery 

"  wares,  in  HaUanubite  in  the  county  of  Torl^  and  the  parts  near 

"  adjoining,'  it  was  enacted  (among  other  things)  by  his  said  Ute 

^  Majesty,  the  Lords  Spiritual  and  Temporal,  and  the  Commons 

'<  in  that  parliament  assembled,  and  by  the  authority  of  the  same, 

"  That  all  persons  using  to  make  knives  blades,  scissors,  shears, 

"  sickles,  cutlery  wares,  and  all  other  wares  and  manufactures, 

*•  made  or  wrought  of  iron  and  steel,  dwellingor  inhabiting  within 

"  the  said  Igrdship  and  liberty  of  Hallamshire^  or  within  six  miles 

«  compass  of  the  same,  should  be  from  thenceforth  and  thereafter 

"  might  be  in  deed,  and  in  name,  one  body  politic,  perpetual, 

^'  and  incorporate,  of  one  master,  two  wardens,  six  searchers,  and 

^  four 
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1 786.     ^'  font  and  twenty  Msistams  and  commMftkyof  the  said  company 

«  d  cutters  of  the  Idrddlip  ol  HMamsUre  in  the  county  of  ToHt. 

^^*     «  And  that  they,  by  the  iiaoi^  of  masMri  wardens,  scarchew/  and 
NowiLt.   w  assistants,  and  commonalty,  of  the  company  of  cntlers  of  Hal- 
^  lamsbife  in  the  said  connty  of  IVi,  mig^ht  be,  and  by  nrtue  df 
*^  tfie  said  act,  were  realiy,  actually,  and  fuUy  incorporated,  ere- 
^<  ated,  made,  and  erected  one  body  eoiporate  and  politic,  to  all 
^  intents  and  purposes,  and  should  have  perpetual  siiccesiioo,and 
«<  be  caOed  and  known  by  the  name  of  master,  wardens,  searchen, 
.  <*  and  assistants,  and  commonalty  of  the  company  of  cutlers  in 
•»  HaUmrabire  in  the  connty  of  T^k.   And  further,  that  k  Bright 
^  be  for  erer  thereafter  lawfol  to  the  said  master,  wardens, 
^  searchers,  and  assistants,  in  and  upon  the  feast  day  of  Si.  Bar- 
**  tholomew  the  Apostle,  in  er ery  year,  yearly,  or  at  any  odier 
«<  time  in  the  year,  to  nominate,  elect,  choose,  and  swear,  one 
<^  master,  two  wardens,  fkt  searchers,  and  four  and  twenty  assift- 
<<  ants,  to  be  chosen  ont  of  the  said  company,  to  onAer,  rale,  and 
^<  gorem  the  said  corporation  and  company  of  cutlers  daring  the 
^  term  of  one  whole  year  then  next  ensuing,  and  until  diere 
^  should  be  others  chosen  in  thenf  room.    And  for  dx  due  or* 
^  dering  and  better  maintaining  of  the  said  company,  and  for 
«  the  better  relieving  and  employing  of  the  poor  of  the  saidnadc, 
-^  it  was  ordained  and  enacted  hf  the  authority  afomsaid,  that  it 
<«  should  and  mtghtbe  lawful  to  and  for  the  said  master,  wardens, 
«  searchers,  and  assistants  of  the  company  of  cutters  afimnid, 
"  or  the  greater  part  of  them,  and  their  successors  from  time  to 
<^  time,  to  constitute,  ordain,  nmke,  and  establish,  Sjach  laws,  atts, 
^  orders,  ordinances,  atnl  constitutions,  which  to  the  said  master^ 
^  wardens,  searchers,  and  assistants,  or  the  greater  part  of  them, 
<*  according  to  their  discretions,  should  be  good,  wholesoaic, 
«  profitable,  honest,  and  necessary,  for  the  good  order,  rule,  ttA 
««  gotrcmment  of  the  said  ijnaster,  wardens,  searchers,  and  corn- 
**  monalty  in  their  several  arts  aforesaid,  and  of  all  other  their 
'^  apprentices  and  servants  in  the  same  arts,  nnmufactares,  and 
^  professions,  aforesaid;  so  that  the  said  ordinances  and  consti-  | 
^  tutions  were  not  any  way  repugnant  and  contrary  to  his  Ma- 
.  "  jcsty's  royal  prerogative,  or  to  the  laws  of  this  realm.    And  j 
M  that  the  said  master,  wardens,  searchers,  and  assistants  of  cut- 
**  lers  aforesaid,  or  the  gieaiei  part  of  them,  baring  made  such 
«« laws,  institutions,  ordmances,  and  constitutions,  might  appoint 
^and  imposw  swA  reasmuAk  fahts^  pamsbmentSf  and  penMih 
^  by  fine  cr  amerciament^  cr  by  either  rf  tbem^^iXpQn  ail  those 

«  which 
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^  which  thcj  dKmld  find  o8ni4iiig  concmy  to  tfaoae  bws,  act9»     I78d. 

<'  otifas,  ortfinaBcWi  aod  constitvcioBty  aa  onto  them  the  laid  — -^— 

^mwm.w^xMw^  ffwrdwra*  and  aaaiitants  of  catkr^  or  the     ^ 

'' greater  p^rt  of  tfaea^fbooU  be  thovgfataaeet  and  comemcat,    Vb^u 

<<aocor4iogtodieqtt$ait7oftheofieiice:  and  tbi  smm  jma  mi 

^<  ^mrvifMM^/ 19 /fv^,  rcoelvct  aod  havcp  to  the  ^ 

<<  poratiMif  to  md  for  tbo  rdicf  and  benefit  of  the  poor  of  die 

«  iaid  coiporatioo,  as  bjr  the  Mid  act  of  pariiameac  (among  other 

« things)  more  fuUf  appcaia.    Aod  the  said  defeadanta  further 

«  Wf.  that  oftcr  the  pairing  of  the  said  latt^nemiooed  act  of  par- 

« liament*  anU  loi«  before  the  said  time  when,  fefr.  to  wit,  on 

'*  die  3i»t  day  pf  July  1780.  at  Sh^U  aforesaid,  in  the  county 

«  afcfcsaid,  the  master,  wardens,  searchers,  and  assistants  of  the 

''swd  company  for  the  time  then  being,  for  the  good  order, 

«  mle>  and  gOTemment  of  the  master,  wardens,  seazchets,  and 

*'  commonalty  of  the  said  company  in  the  said  se«;eial  arts,  did 

"^  ordain»  nanke,  and  caCaUish  a  certain,  good,  wholesome,  pro* 

^  Stable*  honest,  and  necessary  byeOaw,  act,  order,  and  constitu- 

**  tioo,  and  did  thexeby  (amongst  otiher  things)  ordaun,  order,  and 

^  establtaht  that  it  should  and  vdght  be  lawful  to  and  fbr  the 

<<  uqrchers  of  the  said  corporation  or  company  for  the  time  being, 

^  or  any  three  or  more  of  them,  at  all  times  thereafter  in  the  day- 

^  time,  to  enter  into  the  respective  workshops  and  wardiouses  of 

^  any  the  respectire  members  or  irecmoi  of  the  said  corporation 

"  or  company  within  the  said  lordship  or  liberty,  or  rix  miles 

<(  compass  thereof,  to  seaich  for  deccitfiil  and  nnworkoumly  cut* 

*M«ry  wares,  smd  other  wares,  made  or  wioi^is  of  iron  or  steel, 

**  and  all  such  deceitfittl  and  unworkaunly  waresas  shouldbe there 

^  found  opon  auch  search,  to  seixe,  take,carry  away ,  break,  and  de- 

^  stzoy;  and  the  iron  and  steal  thereof  comingtosellanddisposeof 

<<  for  tbe  relief  and  benefit  of  the  poor  of  the  said  corporation,  as 

^  by  the  said  bye-law,  act,  order,  and  constitution  moie  folly  ap« 

Spears.  And  the  ssttddefendantsfarthersay,thattfaesaid bye-law, 

^  ^  order,  and  constitution,  so  made  as  aforesaid,  afterwards,  to 

"  ^,onthefitrBt  dayof  jiufiii/  i78o,at  /Wi,  in  the  county  afose^ 

^  *aU,  was  esaniaed  and  i^proaed  of  by  the  Rij^t  Honour* 

*^  ^e  Jkfttmimr  Lmi  LmgUonug^  and  Sir  SfMtm$ni  Hithsm 

^^  Kmg^y  two  of  his  Majesty's  justicesof  assise  for  the  Northern 

^^  cifcttit,  at  theaasiacshold  at  IVA,  in  and  for  the  said  county 

**  tf /ki,  en  die  ayth  day  of  J^fly  1780,  according  to  the  form 

*^d»  statute  in  Aatcaae  aaade  and  piorided.    And  that  the 

"  said 
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1786.  "  ^id  bye-law,  act,  order,  and  con&titution,  afterwards,  Aat  iif 
'<  to  say,  on  the  same  day  and  year  last  aforesaid,  at  SheffuU 
<<  aforesaid,  within  the  liberty  of  jKi/A»fi/i^iW  aforesaid,  wasdulj 

MowiLL.    «  published  and  made  known .     And  the  said  defejidants  further 
<*  say,  that  after  the  making  ofthe  said  act  of  parliament  and  bye 
tt  law,  to  wit 9  at  a  meeting  of  the  then  master,  wardens,  search- 
es ers,  and  assistants  of  the  said  company,  held  at  Sheffield  afore- 
^  said  on  the  26th  day  of  August  1 784,  the  same  being  a  conve- 
M  nient  time  of  the  year  for  that  purpose,  one  WiUiam  Fowler^ 
<<  the  then  master,  together  with  the  then  wardens,  searchers,  and 
<<  assistants  of  the  said  company,  did  nominate,  elect,  and  choose 
<<  the  said  Thomas  NowUl^  together  with  one  Tbomas  Watm, 
«  one  Joseph  Ward^  and  one  WiUiam  Smith,  to  be  four  of  the 
<<  searchers  of  the  said  company  for  the  year  then  next  ensoiogi 
<<  to  order,  rule,  and  gorem,  the  said  corporation  and  company 
<<  of  cutlers  during  the  term  of  one  whole  year  then  next  ensQ- 
"  ing,  and  until  there  should  be  others  chosen  in,  their  room,  ac- 
<'  cording  to  the  form  and  efiect  of  the  said  last-mentioned  act  of 
«<  parliament.     And  the  said  Thomas  NowiU,  Thomas  Watsw, 
««  Joseph  Ward,  and  WiUiam  Smithy  afterwards,  to  wit,  on  the  2d 
«<  day  of  September,  in  the  year  last  aforesaid,  at  Sheffield  zfoK' 
«  said,  were  duly  sworn  to  execute  the  said  office  of  searchers, 
<«  and  then  and  there  took  upon  themselves  the  burden  of  die 
«« same  office,  and  became,  and  at  the  same  time  when,  Wr. 
w  were  and  still aresuch  searchers  asaforesaid.  And  the  said  Jit- 
«  mas  Nowill,  Thomas  TiUotson,  Joseph  Ward,  and  WiUiam  Smith, 
«»  being  such  searchers  as  aforesaid,  he  the  said  Thomas  Newill, 
«  together  with  the  said  Thomas  Tillotson,  Joseph  Ward,  and  WJ- 
«« liam  Smith,  three  of  the  other  searchers  of  the  said  company  as 
^  «  aforesaid,  and  the  said  Joseph  Butler  as  their  servant,  and  by 
<<  their  command,  and  in  their  aid  and  assistance,  at  the  said  dme, 
"  when,  faff,  the  same  being  in  the  day-time,  did  enter  into  a 
«  certain  work-shop  of  one  Matthew  Davenport,  then  situate  and 
«<  being  at  Sheffield  aforesaid,  within  the  said  liberty  of  Hallm- 
«  shire,  in  the  said  act  mentioned,  he  the  said  Matthew  Daven- 
^f  port  then  and  there  being  a  member  of  the  said  corporation,  to 
«  search  for  deceitful  and  unworkmanly  cutlery  wares,  and  then 
<<  and  there  found  the-  said  forks  in  the  said  declaration  mcn- 
«  tioned ;  and  because  the  said  forks  were  then  and  there  deceit- 
«  ful'and  unworkmanly  cutlery  wares,  (that  is  to  say,  made  of 
<«  cast  iron,  and  brittle,  weak,  and  badly  tempered,)  the  said 

^^ThomBS 
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('  Thomas  NcwUl,  together  with  the  said  Tbomas  TtlbUon^  Joseph    1786. 
<'  Wari^  and  William  Smithy  the  searchers  aforesaid,  and  the  said 


^  Joseph  ButleTf  as  their  servant,  and  by  their  command,  and  in      ^^J^f 

^  their  aid  and  assistance,  at  the  said  time  when,  &r.  seized,    MowiLt. 

^  took,  and  carried  awaji  the  said  forks ;  and  afterwards,  to  nvitf 

<'  on  the  same  day  and  year  last  aforesaid,  at  Sheffield  aforesaid, 

*<  ddiyered  the  same  to  the  master  and  wardens  of  the  said  com-* 

"  pany,  to  be  broken  by  them,  and  the  iron  thereof  coming  to 

»  be  employed  to  the  use  of  the  said  corporation,  for  the  relief 

'<  and  benefit  of  the  poor  of  the  said  corporation,  as  it  was  law- 

«  ful  for  them  to  do  for  the  cause  aforesaid ;  which  are  the  same 

"  seizmg,  taking,  and  carrying  away  the  said  goods  and  chattels, 

"  in  the  said  declaration  mentioned,  and  converting  and  dispo- 

»  sing  thereof  to  their  own  use  by  the  said  Thomas  Nowill  and  ^40^1 

"  sipb  Butler  above  supposed  to  have  been  done,  whereof  the  said 

<*  plaintiff  hath  above  complained  against  them,  ^c" 

Replication  tck>k  issue  on  the  first  plea. 

To  dbe  ad,  3d,  and  4th  pleas,  the  plaintiff  replied  deinjuriisui 
propria  i  and  die  issues  thereon. 

Verdict  for  the  plaintiff  on  the  three  first  issues,  and  for  the 
defendants  on  the  last 

Wilson  obtained  a  rule,  last  Term,  to  shew  cause  why  judg-  [mtUt\  it, 
ment  should  not  be  entered  for  the  plaintiff  in  this  cause  on  the  ^^>  3^4 
general  issuer  and  the  two  first  justifications,  notwithstanding  the 
verdict  for  the  defendant  on  the  last  justification,  the  same  justi* 
fication  being  insufficient  in  law. 

This  motion  was  obtained  upon  two  grounds ; 
*  1st,  That  a  power,  claimed  by  a  corporation  of  creating  bye« 
laws  to  incur  a  forfeiture,  was  bad  in  point  of  law  («)»  unless 
founded  on  an  ancient  custom  within  a  city,  or  unless  such  pgwer 
was  expressly  given  to  them  by  act  of  parliament.  2  Inst.  47. 
and  8  Rip.  125. 

2(lly,  That  the  ^tatute,  on  which  this  bye-law  was  founded, 
had  appmnted  a  specific  punishment  for  the  ofieface  which  had 
l^cta  committed^  viz.  hfr^  or  amerciament^  which  precluded  the 
corpocadon  from  inflicting  any  other. 

Siilbma/  Davenport^  Lee^  and  Chambre,  now  shewed  cause,  and 
aiguedupon  the  distinction  between  corporations  created  by  let* 
tc  patent,  and  by  act  of  parliament.  That  the  cases  cited  only 
tended  to  shew  that  no  forfeiture  could  grow  by  letters  patent; 
but  that  this  corporation  was  created  by  act  of  parliament,  which 
l^^veatfaem  the  power  of  inflicting  such  a  penalty.  For  though 
(«}  Yld.  X  Wilt.  63'i  llttm.  133. 167. 

7  that 
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1 786.     that  panicuhr  part  of  the  act»  whkh  wal  stated  in  die  3d  pka  of 

■  juttificadon,  did  not  shc^  an  exfve^  power  gltea  to  them  of 

^^     leizUig  tifee  wares  in  question  under  the  act,  fct  suoh  an  authority 

NawiLi.    was  clearly  founded  upon  other  parts  of  it*  which  were  set  forth 

in  the  two  first  pleas  of  justification  on  this  nscdid ;  bjr  which  it 

appeared  that  persons  residing  within  the  limiu  of  the  corpora* 

tion  were  prohibited  from  making  anjr  knives^  ^c.  unless  thej 

put  steel  into  the  edges  of  them,  and  fixed  the  proper  marks  upon 

diem,  «<  upon  pain  to  lose,  for  every  Sudi  ofience,  ten  sliiUings  in 

« the  one  case,  and  40  shillings  in  the  other ;  and  the  wares  so 

**  deceitfully  made  to  be  seised  and  recovered  by  the  tnaster  and 

«  wardens  of  the  said  company,  C^r/' 

That  all  acts  relative  to  trade  boing  public  acts,  aild  this  being 
such  an  one,  the  Court  were  bound  to  tak^  notice  of  every  part 
of  it,  even  though  it  were  not  terbally  set  forth.    4  ^>  T^* 

But  supposing  that  the  Court  could  not  go  oilt  of  the  third  plea 
of  justification,  yet  there  was  enough  of  the  statute  set  lorth  ia 
that  plea  to  warrant  the  byeJaw,  under  which  this  seiiure  was 
made.  It  appeared  from  thence  that  the  company  of  HalldmMn 
were  empowered  to  make  bye-laws^  and  to  enforce  theni  by  fine 
or  amerciament;  and  a  forfeiture  of  this  kind  might  be  consi* 
dered  in  the  nature  of  a  fine,  equivaletit  to  the  value  of  the  goods. 
Such  a  construction  Was  agreeable  to  the  spirit  of  the  statute,  and 
to  the  purposes  for  which  it  was  enacted.  And  then  this  bye- 
bw  was  not  unriMWuttUg  which  was  a  ationg  circnmstance  in 
its  favour,     i  Mod.  202.     2  Mpd,  56. 

The  counsel  on  the  othor  side^  Wilsmf  W0$Jf  and  LmWf  were 
stopped  by  the  Court. 

Lord  Mansfield,  Ch.  J.  A  corporation,  in  the  definition  of 
it,  is  a  CTeature  of  the  Crown,  created  by  letters  patent}  and  sudi 
a  Gorporadon,  with  a  power  of  making  bye-'laws,  cannot  make 
any  such  law  to  incur  a  forfeiture.  Those  corporations,  which  are 
'  oreated  by  act  of  parliament,  have  no  other  additional  powers  in- 
cident to  them,  than  those  have  which  are  created  by  charter,  an* 
less  they  be  expressly  given.  No  such  extraordinary  power  of 
making  bye-laws  to  incur  a  forfeiture  appearing  upon  tins  plea 
to  have  been  conferred,  it  is  impossible  for  die  Court  to  say,  that 
this  bye-law  can  be  supported  by  the  act. 

BuLLER,  J.  This  bye-law  is  bad^  considered  in  every  point 
of  view. 

Taking  it  generally  as  a  bye4aW|  creatmg  a  forfeiture ;  the 
act  of  parliament  not  haring  given  this  corporation  a  poirer  to 
make  such  a  bye-law,  it  is  bad  on  that  ground. 

Then, 
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Then,  it  has  been  said  that  tliis  bye-law  is  supported  by  the     178^. 
act:  but  so  far  from  it,  they  have  expressly  negatived  such  a 


power;  for  the  act  prescribes  in  what. terms  bye-laws  shall  be     ^'^j** 
.enforced,  namely,  by  fine  or  amerciament  j  therefore  the  corpora-    No  will. 
cion  is  precluded  by  the  act  from  inflicting  any  other  punishment. 

There  never  was  such  an  idea  before,  as  the  counsel  against  .  v  .  ,^.,« 
the  rule  have  sttggested,thatone  plea  mightbe  supported  by  what    '-'*   ^    - 
was  contained  in  another.    Each  plea  must  stand  <ir  fall  by 
itself;   they  are  as  unconnected  as  if  they  were  on  separate 
records.  And  though  it  be  true  that  acts  of  parliament  relating 
to  trade  in  general  are  public  acts,  yet  a  statute  which  relates 
only  to  a  certain  trade  b  a  private  one.    Therefore  the  Court 
cannot  now  take  notice  of  any  other  part  of  this  act  of  parliament    * 
than  that  which  is  set  out  in  this  plea}  for  it  is  not  a  public  act.  [4  f^,/. 
Rule,  for  the  plaintiff  to  have  leave  to  enter  up  judgment  ^^1 
notwithstanding  the  last  plea,  absolute  (a). 
(if)  Vid.  post.  a66< 


Tlie  King  against  Thomas  Spencer  Crowther.      ^^^^y* 

^I^HIS  was  a  conviction  before  a  justice  of  the  peace  on  the  Conviction 
■-    statute  5  Ann.  c.  14.  for  using  a  gun.     After  stating  the  ^J^l^^ 
informatfon,  which  negatived  specifically  every  one  of  the  qua-  because  the 
lifications  in  the  22  ^  23  Car,  2.  c,  25.  it  proceeded  to  state  [6T!Rr76. 
that,  "  On  the  same  14th  day  of  the  same  month  of  September^  7^  ij'' 
*^  ^7^S>  2t  the  parisih  of  Sevenoak^  in  the  county  of  Kmt^  one  not  sworn 
"  credible  witness,  to  v;itj  Edward  Tye^  came  before  me  the  JiJjJ  *"^  ^^^ 
"  said  justice,  and  by  his  deposition  taken  in  writing  before  me  pntfmct  of 
*'  the  same  justice  upon  his  oath  on  the  Holy  Gospel  to  him  ^/,,  ^{^  ;* 
•**  then  and  there   by  me  the  aforesaid  justice  administered,  "•*  wffici- 
*<  swore,  and  upon  his  oath  aforesaid  afiirmedi  aqd  said,  that  the  over  the  de- 
"  aforesaid  Thomas  &ptucer  Crowther^  on  the  8th  day  of  Septm^  Kfcnd- 
"  6er  aforesaid,  in  the  year  aforesaid,  at  the  parish,  lie  did  «nt*s  pre- 
"  keep  and  use  a  gun  and  certain  dogs  called  setting  dogs  or  ^l\^ii^, 
**  pointers,  to  kill  and  destroy  the  game,  and  hunted  them  over  "".**  "<>*  "«- 
**  certain  grounds,  part  of  Black  Hall  Farm^  in  the  parish  afore-  spcctfic  qua* 
«'  said,  5tfr.  and  did  then  and  there  shoot  at  and  kill  one  par-  UnSVJ'Jhe 


*<  tridge  with  his  said  gun,  against  the  form  of  the  statute  in  as  \^  23. 
"  such  case  made  and  provided.  And  afterwards,  that  is  to  say, 
Vot.1.  K  «ou 
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1786. 

The  Kino 
Ckow- 

THIK. 


on  the  15th  day  of  September^  in  the  year  aforesaid,  he  tli 
Thomas  Spencer  Crowther,  having  been  duly  summoned: 
behalf,  appeareth  before  me  the  justice  aforesaid,  and  i 
sent,  in  order  to  make  his  defence  against  the  said  cl 
and  having  heard  the  same,  and  the  aforesaid  deposit 
the  said  Edward  Tye  having  been  read-  over  again  uni 
said  Edward  Tye  in  the  presence  and  hearing  of  tb 
Thomas  Spencer  Crowther^  and  the  ssud  Edward  Tye  i 
again  termed  his  said  deposition  to  be  true  in  the  present 
hearing  of  the  said  Thomas  Spencer  Crowther^  he  the  sai< 
mas  Spencer  Crowther  )&  asked  by  me,  the  said  jusdce, 
can  say  any  thing  for  himself,  why  he,  the  said  Thomas 
cer  Crowther,  should  not  be  convicted  of  the  premises 
charged  upon  him  in  the  form  aforesaid:  whereupon  th 
Thomas  Spencer  Crowther  saith,  that  he  is  not  guilty  ( 
said  offence;  but  he  doth  not  produce  to  me  any  e?i 
whatsoever  that  he  is  in  any  manner  qualified,  allow( 
<  authorised,  by  the  laws  of  this  realm,  to  have,  use,  or 
for  himself,  or  any  other  person  or  persons,  any  gun,  s 
dog,  pointer,  or  any  other  engine  to  kill  and  destroy  the 
of  this  kingdom.  And  thereupon  it  manifestly  appear! 
me  that  the  aforesaid  Thomas  Spencer  Crowther  is  guilty  ( 
said  oiFence  charged  upon  him  in  the  said  informatii 
do  therefore  hereby  convict  him  of  the  offence  afor 
and  do  declare  and  adjudge  that  he  the  said  Thomas  5| 
Crowther  hath  forfeited  the  sum  of  5/.  for  the  offence  * 
said,  isTcr 

Bond  now  moved  to  quash  this  conviction^  on  the  two  fo 
ing  grounds  *, 

jst.  That  the  evidence  on  which  the  conviction  was  fov 
was  not  given  inr  the  presence  of  the  defendant;  for  on  t6 
fendant's  appearing  before  the  justice,  the  witness  only  ^ 
his  deposition  to  be  true.  It  was  a  principle  in  our  la^ 
the  evidence  must  be  given  in  the  presence  of  the 
fendant,  that  he'  might  have  an  opportunity  of  cro6 
amining  the  witness.  The  King  against  Fipont  and  oi 
2  Burr.  1163. 

2dly,  The  qualifications  required  by  the  statute  22  W  ^3  ^ 
c.  aa.  were  not  negatived  by  the  evidence.  The  cvi< 
was  only  general,  that  what  he  did  was  <<  against  the  foi 
<<  the  statute  in  such  case  made  and  provided."    It  oug 


TB». 
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ha?e  been  as  special  as  the  informatioH,  itself.  Mr.  Justice  Driit-     1786. 

J9H  says,  "  the  evidence  and  adjudication  ought  t^h  of  them  to  ' 

«  be.  That  he  has  not  these  qualifications,  which  are  specified  ^J£"* 

«  in  that  act,  nor  any  of  them."*     Rex  ▼.  yarvis  {a)i     And  by     ^j>^^- 

Asbburtty  Justice,  in  the  case  of  The  JGng  against  Wheatman  (>), 

«'  The  evidence  must  prove^  but  cannot  supply  any  defects  in,  the 

**  information/* 

He  also  cited  Andrews^  240.  and  Bluet  qui  tarn  ▼•  Needs^ 
Comjm^  525. 

Mingaj^  contra^  contended,  that  this  differed  from  the  case  of 
The  King  against  Fipont;  for  the  deposition  of  the  witness, 
having  been  read  oyer  in  the  defendant's  presence,  was  affirmed 
by  the  witness  to  be  true,  and  was  the  same  as  if  he  had  been 
re-sworn.  As  to  the  second  objection-^it  was  only  stated  in  the 
information  against  farvis  that  he  was  not  qualified  generally; 
and  the  Court  said  that  the  information  ought  to  have  negatived 
every  separate  qualification.  It  had  done  so  in  the  present  case, 
and  was  so  stated  in  the  conviction }  and  there  was  no  occasion 
to  prove  it  by  evidence.  It  was  impossible  to  bring  evidence  to 
prove  the  want  of  each  qualification  negatively.  If  the  inform- 
ation be  specific,  a  general  deposition,  that  he  is  not  qualified, 
is  sufficient  to  put  the  defendant  upon  proving  that  he  was. 

Per  Curiam.  The  first  objection  is  good;  the  witness  ought 
to  have  been  re-ivjom  in  the  defendant*!  presence.  As  to  the 
other  points  there  is  no  case  in  which  it  has  been  directly  de- 
cided that  the  evidence  should  negative  every  particular  qualifi- 
cation.    It  cannot  be  so  from  the  nature  of  the  case  (e). 

Conviction  quashed. 

(«)  I  JBmr.  154.  (0  DMgl.  33a.  (c)  Vid.  port.  145. 


Robertson  against  Ewer.  U^* 

rwiHIS  was  an  action  tried  before  Bul/er,  J.  at  the  sittings  Seuncn's 
-*•    after  last  Michaelmas  Term,  at  Guildhall,  on  a  policy  of  "^^^^^ 
insurance  on  the  ship  Dumfries  <<  from  London  to  the  coast  of  daring  m 
'*  Africa,  during  her  stay  and  trade  there,  and  at  and  from  «« not  c^ 
•*  thence  to  her  port  or  ports  of  discharge  in  the  British  West  y«»«^  ^  •" 

<«  hi£a  islands."  Imibebody 

of  a  chip. 
[6T.R.4X7*  3A*P.4ia  j^Rta^si*  5>^39^  7il»-33l 

W  Vi4.  Bm^  ▼.  Hn»km^^  poit,  4  vol.  ;(o6. 

Ka  On   ^ 
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1786.        *On  a  motion  to  set  aside  the  nonsuit  entered  in  this  cause, 
"and  to  grant  a  new  trial,  the  following. facts  appeared : 


^°so  ""  That  the  sliip  sailed  on  her  voyage  to  tlie  coast  of  Afnca^ 
af^aina  at  which  placc  she  took  in  a  cargo  of  slaves^  and  phroceede^  from 
thence  to  the  island  of  Barbddoes^  where  she  arrived  6n  the  18th 
of  Hecemhery  1781.  'That  an  embargo  "had  previously  been  laid 
on  all  shipping  by  Lord  Hood  the  commander  in  chief  upon  that 
station.  That,  notwithstanding' this,  the  captain  of  the  D«fli- 
fries  attempted  to  sail  on  the  21st  of  December  1781,  but  was 
prevented :  on  this,  application  was  made  "by  him  for  permis- 
'sioVi  to  sail,  which  being  refused^  a  few  days  aftefWards  he  sail- 
ed without  leave;  and  thereupon  Lord  i/W  dispatched  the  &i/tf- 
mander  sloop  of  war  in  chase  of  the  Vessel,  which  brought  her 
back  after  a  trifling  engagement  (the  damage  betng  less  than 
3  per  cent.).  Upon  her'return,  Lord  Hood^  in  consequence  of 
this  breach  of  embargo,  ordered  all  the  men  to  be  faken  out  and 
dispersed  on  board  his  Majesty's  ships  of  war.  That  the  em- 
bargo continued  till  the  7th  of  January  1782.  That  on  the  22d 
of  the  same  month,  the  small-pox  "broke  out  amongst  the  slaves, 
who  were  all  obligei  to  be  put  on  shore.  In  consequence  of 
Vhich,  und  for  want  of  hiariners  to  navigate  the  vessel,  she  was 
detained  at  Barbadoes  above  two  months  after  the  embargo  was 
^  taken  off.  That  the  ship  then  sailed  to  Jamaica^  which  was  her 
last  port  of  discharge. 

This  action  Was  brought  to  recover  Ae  amount  of  w^ges  and 
t^rOfisiofis,  In  consequence  of  her  detention  under  the  embargo 
at  Bafbaioes. 

,  ""On  the  *  trial>  Mr.  Justice  BuUer  was  of  opinion  that  this 
policy  beiflg  upon  the  body  of  the  ship,  and  the  avefage  loss 
thereon  being  less  than  3  per  cent,  the  plaintiff  could  not  re- 
jcover. 

Lee^  Cowper^  and  Woody  in  support  of  the  rule,  made  two 
points. 

I  St,  That  this  Ibss  was  insured  against  under  that  part  oftht 
policy,  Vhich  provides  for  z\\  arresU^  restraints^  and  det(un^ 
ments  of  all  kings^  princes^  and  "people  of  nvhat  nation  soe^xr. 
,  And  the  detainment,  in  this  instance,  being  by  thc'kmg's  ships, 
•faiakes  no  difference  5  the  damage  is  exactly  the  same  to  Ac 
owner,  whifch  is  the  event  insured  against.  Suppose  the  embargo 
bad  been  Uid  on  fora  gi^cater  length  of  time,  in  consequence 
of  which  the  ship  had  becoftie  wonxMatcn,  the  assur€4  might 

have 


IN  THE  Twenty-sixth  Year  of  GEORGE  III.  119 

The  third  pica  set  forth  the  incorporation  of\he  said  company     1786* 
hj  thr  said  act  of  2 1  Jac,  i  ;  that  it  was,  by  the  said  act,  further  — — 
enacted,  "  That  no  person  using  the  said  mystery  or  crafts,  or     ^*^ 
«  any  of  them,  within  the  said  lordship  or  liberty,  or  six  miles    Nowin.. 
<*  compass  thereof,  should  at  any  time  thereafter  strike,  grave, 
<'  or  use,'  upon  his  knives,  or  the  wares  before  mentioned,  any 
<<  more  marks  than  one,  and  that  to  be  such  as  should  be  first 
^<  appointed  as  aforesaid  unto  him  by  the  said  master,  wardensy 
«<  and  searchers  of  the  said  company  for  the  time  being,  or  the 
'<  greater  number  of  them ;  upon  pain  to  forfeit  and  lose,  for 
**  every  time  that  he  should  offend  therein,  all  such  goods  so 
"  marked,  and  the  sum  of  40/.  to  the  master  and  wardens  of  the 
^  said  company  for  the  time  being,  to  be  employed  to  the  use 
^<  of  the  said  corporation  to  and  for  the  relief  and  benefit  of  the 
<^  poor  of  the  said  corporation  ;*'  and  that  the  forks  mentioned 
in  the  declaration  were  forfeited  and  seized  under  that  act. 

^bfyt  And  for  further  plea,  iifc.  the  defendants  say,  <<  That 
<^  the  said  plaintifi^  ought  not  to  have  or  maintain  his  said  action 
^  thereof  against  them,  because  they  say  that  the  town  of  Sief' 
^  fields  in  which  the  said  trespass  is  above  supposed  to  have  been 
''  done,  is,  and  at  the  respective  times  hereinafter  mentioned,  and 
"  also  at  the  said  time  when  the  said  trespass  is  above  supposed  to 
<<  have  been  done,  was,  a  certain  place,  situate  and  being  in  and 
^  parcel  of  the  lordship  and  liberty  oi  Hallamilnre  in  the  said 
"  county  of  ITori,  and  mentioned  in  the  act  of  parliament  and 
^<  bye  law  hereinafter  mentioned.  And  the  said  defendants  fur- 
^  ther  say,  that  by  a  certain  act  of  parliament  made  and  passed  in 
*'  the  p^liament  of  the  late  king  Jatnis  i.  at  a  session  thereof 
^'  helden  at  Wejtminsterin  the  one  and  twentieth  year  of  his  reign, 
*<  entitled,  <  An  act  for  the  good  order  and  government  of  the 
*<  makers  of  knives,  sickles,  shears,  scissors,  and  other  cutlery 
"  wares,  in  Hallanuhire  in  the  county  of  Tork^  and  the  parts  near 
'<  adjoining,'  it  was  enacted  (among  other  things)  by  his  said  Isite 
^  Majesty,  the  Lords  Spiritual  and  Temporal,  and  the  Commons 
*<  in  that  parliament  assembled,  and  by  the  authority  of  the  same, 
'^  That  all  persons  using  to  make  knives  blades,  sciss6rs,  shears, 
"  sickles,  cutlery  wares,  and  all  other  wares  and  manufactures, 
'*  made  or  wrought  of  iron  and  steel,  dwellingor  inhabiting  within 
"  the  said  lordship  and  liberty  of  Hallamshtre^  or  within  six  miles 
«  compass  of  the  same,  should  be  from  thenceforth  and  thereafter 
"might  be  in  deed,  and  in  name,  one  body  poHtic,  perpetual, 
^*  and  incorporate,  of  one  master,  two  wardens,  six  searchers,  and 

•«  four 
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l^i6»  be  proved  on  the  triail»  was  a  loss  upon  die  voyage  in  consequence 
of  the  embargo  which  was  laid  on  at  Barbadoes.  The  freight 
must  answer  this :  but  it  was  not  within  the  perils  insured  against 
by  the  defendant. 

That  the  act  of  the  master  did  not  amount  to  barratry,  be- 
4;ause  what  he  had  done  had  been  intended  for  the  benefit  of 
the  owners ;  much  less  could  the  loss  be  called  such  ain  imme- 
diate consequence  of  the  barratry  as  to  bring  it  within  this  po- 
licy. It  was  laid  down  by  Lord  Mansfield^  in  a  late  case  at 
GuUdbatt  (a).   That   wherever  a  risk   is  insured  against,  in 

order 

(a)  Jittt  b*  Sehmott^  tittiofs  after  TriHitj  Term,  il^S^t  GmUdbtdi.  It  wataa 
[7  T.R.  «ction  on  a  policy  of  aasuriBce,  «•  At  and  from  Bristol  to  the  coast  of  Africa^  during 
aza]  "  her  stay  and  trade  there,  and  from  thence  to  her  port  or  ports  of  ducfaarge  in 

**  the  H^e*t  InHts^  There  was  a  memorandum  on  the  policy,  that,  *<  Tbt  atmm$ 
**  ar*  M0t  to  pay  any  lots  that  may  happen  m  hoatt  dartMg  tbt  ^oyagt  (mwtaUij  tf 
**  aogroti  iy  nattirai  dtatb  e%eepied)i  and  not  to  pay  for  mortality  By  nntiny^  mdeu  tie 
**  same  ammtnt  to  loL  per  teot.  to  ie  computed  upon  tbefirtt  eott  c/  ibe  abip^  ontfty  aU 
**  targo,  tsalmng  negroes  eo  ha  at  35/. /rr  bead**  The  demand  upon  the  policy  was 
the  loat  of  a  great  many  slaves  by  mutiny.  The  evidence  of  the  capuin  was,  that  he 
had  shipped  %%$  prime  slaves  00  board :  That  on  the  3d  of  May^  before  he  sailed 
fiom  the  coaat  of  A/rtem^  an  insurxeaion  was  attempted.  That  the  women  itiscd 
him  on  the  quarter  deck,  and  attempted  to  throw  him  overboard.  That  he  was  res- 
cued by  the  crew.  That  the  women  and  some  men  threw  themselvea  down  the 
hatchway,  and  were  much  bruised.  That  he  sent  the  ringleader  on  shore.  That 
t  vehre  men  and  a  woman  afterwards  died  of  those  bruises,  and  from  abctineue.  That 
on  the  %lA  of  May^  there  was  a  general  insurrection,  the  crew  were  forced  to  &e 
upon  the  slaves  and  atuck  them  with  weapons.  It  was  a  case  of  immtnent  neces- 
dty*  Several  alaves  took  to  the  ship's  skies,  and  hung  down  in  the  water  bj  the 
cbaina  and  ropes,  some  for  about  a  quarter  of  an  hour:  three  were  kilkd  by  firiogi 
and  three  were  drowned ;  the  rest  were  taken  in,  but  they  were  too  far  gone  te  be  it- 
covered:  many  of  them  were  desperately  bhused;  msny  died  in  consequence  of  the 
wounds  they  had  received  from  the  firing  during  the  mutiny ;  some  from  swallowmg  nk 
water ;  tome  from  chagrin  at  their  disappointment,  and  from  abstinence ;  several  of  | 
fluxes  and  fevers;  in  all  to  the  amount  of  SS*  *ho  died  during  the  coune  of  the  voyage* 
The  underwriten  had  paki  at  the  rite  of  15  percent,  for  19,  who  were  either  kXIkd 
during  the  mutiny,  or  had  afterwards  died  of  their  wounds. 

Beareroftf  for  the  plaintiff,  contended,  that  though  the  rett  did  not  actually  die  in 
the  mutiny,  or  from  any  wounds  received  at  that  time,  yet  they  had  all  died  »«■•«*■ 
f  MMM  of  the  mutiny ;  for  if  there  had  been  no  mutiny,  nothing  of  the  kind  wooU  hive 
happened,  and  that  on  this  ground  the  underwriur  ought  to  be  liable. 

He  stated  another  conaequenrial  loss,  which  was,  thit  the  very  circumstsnce  of 
there  having  been  a  mutiny  amongst  the  remaining  slaves  had  so  £ur  lesaened  their  vt* 
lue  in  the  estimation  of  the  planters,  that  they  were  sold  at  ijL  a-head  less  than  tbcf 
would  otherwise  have  done;  that  on  this  circumstance  also  he  had  no  doubt  but  tta 
pkuntiff  was  entitled,  in  point  of  law,  to  recover  against  the  underwriter. 

.  JLord  Man sriiLD,  Ch.  J.  I  think  not.  - 1  think  the  underwriter  not  answenUii 
for  the  loM  of  the  market  or  the  price  of  it;  that  is  a  rtmHa  consequence,  and  b^ 
within  any  peril  insured  against  by  the  policy. 

The  question  for  the  jury  will'  be,  whether  any  of  those  who  died  by  any  ctM 

veaafydoeptthe  bciQg  fired  upoui  or  incomequcnccof  the  wounds  and  bmiseawluci 
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order  to  recover  upon  the  policy,  the  loss  must  be  a  direct  and    l^S6m 
imtiuSate  consequence  of  the  peril  insured,  and  not  a  remote  one. 
Suppose  this  vessel  had  been  driven  by  a  violent  storm  into  the 
island  of  BarbadoeSf  and  on  her  arrival  there  had  been  put  under     </< 
an  embargo,  and  any  loss  upon  the  voyage  had  arisen  to  the  own- 
ers;  if  the  ship  had  afterwards  performed  her  voyage,  it  could  not 
be  contended  that  the  insured  could  have  recovered  such  damage, 
as  consequential  to  the  storm,  which  was  a  peril  insured  against. 
He  cited  a  case,  directly  in  point,  of  Fletcher  against  PoU^ 
tried  before  Lord  Mansfield^  at  the  sittings  after  Easter  Term, 
1769,  at  GuUdbalL    That  was  an  insurance  on  the  ship  Tartar^ 
«(  at  and  from  London  to  Newcastle  and  Marseilles    and  at  and 
**  from  Marseilks  to  her  port  and  ports  of  discharge  in  the  West 
"  Indies^*    In  the  course  of  that  voyage  the  ship,  having  met 
with  very  tempestuous  weather,  was  obliged  to  put  into  Poft- 
Mebon^  'inMinorca.    On  her  arrival  there- the  captain  obtained 
leave  of  the  Vice-Adnuralty  Court  to  have  the  ship  surveyed^  in 
consequence  of  which  she  was  detained  there  for  a  considerable 
time.  Part 

tbej  lecehrcd  duriog  the  ttruggley  are  within  the  meaning  of  that  policy,  which  io* 
»Ki  against  damage  hy  mutiny.  It  it  not  a  law  question :  I  know  of  no  law  upon 
die  subjea  ;  the  jury  mint  fix  the  rule,  as  the  question  arises  upon  matter  of  fact. 
•  Some  of  them  died  in  consequence  of  the  insurrection  fiuling :  those  certainly  cannot 
kc  within  the  policy. 

This  polky  is  in  the  common  form,  and  if  It  were  not  for  the  memorandum,  I 
ilMuld  say  that  the  case  was  not  within  the  instrument.  But,  as  it  now  stands,  it  is 
vary  dear  that  those,  who  were  killed  by  the  firing,  or  died  in  consequence  of  their 
Onuses,  are  within  the  policy:  the  other  complicated  cases  must  be  left  to  the  jury. 
I  shall  endearour  to  discriminate  the  difierent  cUuscs ;  and  when  the  general  rules 
tor  each  are  filed,  it  will  be  easy  for  the  jury  to  apply  the  particular  instances. 

lit  The  first  dass  ceruinly  comes  within  the  meaning  of  the  policy,  of  wmriatUy 
h  «"<^ ;  Such  u  were  killed  in  the  affray. 

^  The  second  also  comes  under  the  same  description,  namely,  those  who  died 
•f  the  wounds  they  received  from  the  firing  and  other  hostilities. 

3^  Another  dass  is,  I  think,  u  dearly  not  within  the  policy;  Such  as,  being 
Wed  b  their  attempts,  in  de^r  chose  a  mode  of  death,  by  fasting,  or  died  through 
^''Pvn^cncy.  That  is  not  a  mortality  by  mutiny,  but  the  rererse;  for  it  Is  by 
^luK  of  mutiny. 

^  The  great  class  are  such  as  received  some  hurt  by  the  mutiny,  but  not  mor- 
^  «Bd  died  afterwaids  of  odier  causes,  as  those  who  twaUowcd  water,  jumped  over* 
^^^^tkc  Ac    This  is  the  great  point. 
VnnicT. 
'^sA  the  ilaves  who  were  killed  in  the  mutiny,  or  died  of  their  wounds,  wert 
tobeptidfar. 

I^t  all  those  who  died  of  their  bruises,  which  they  received  in  the  mutiny, 
"^  voompiiued  with  other  causes,  were  to  be  paid  for. 
^^  lU  who  had  swallowrd  salt  water,  or  Itaped  into  the  sea,  and  hung  upon  th« 
'*'f*^  theihi^  iridwit  being  othc^iK  bniiicd,or  .tfcd  of  chi^rin,  were  not  to  be 
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178$.         Part  of  the  demand  upon  the  underwriter  arose  upon  accoanf 

-  ■  of  seamen's  wages,  and  provisions,  which  had  been  expended  in 

^VoM^"    ^^O'^s^q'^cncc  of  that  detention  at  Port^Mahon^  upon  the  ground 

mgaimst     that  it  was  part  of  the  damage  occasioned  by  the  storm :  but,  the 

^^*'     policy  being  upon  the  body  of  the  sb^f  Lord  Mansfield  would  not 

suffer  the  plaintiff  to  recover  for  those  articles,  and  they  were 

accordingly  struck  out  of  the  account. 

It  might  as  well  be  contended  that  the  damage  in  that  case  was 
insured  against  as  a  consequence  of  the  perils  of  the  sea,  as  that 
in  this  case  the  loss  was  covered  under  the  clause  in  the  policy, 
which  insures  against  the  barratry  of  the  master. 

Lord  Mansfield,  Ch.  J.  There  is  no  authority  to  shew 
that,  on  this  policy,  the  insured  can  recover  for  such  a  loss;  but 
it  is  contrary  to  the  constant  practice.  .  On  a  policy  on  a  ship, 
sailors'  wages  or  provisions  arc  never  allowed  in  settling  the  da- 
mages.  The  insurance  is  on  the  body  of  the  ship,  tackle,  and 
furniture;  not  on  the  voyage  or  crew.  In  this  case  it  is  admit- 
ted that  there  was  no  damage  done  to  the  ship,  tackle,  or  furni- 
ture; and  therefore  I  think  the  direction  was  right,  and  that  the 
plaintiff  ought  not  to  recover. 

Willis,  J.  This  is  not  like  the  case  put  of  a  ransom;  thst 
was  a  loss  on  the  ship  itself;  nor  like  the  other  case  mentioned 
at  the  bar,  of  a  ship  which,  having  been  sunk,  had  been  weighed 
up  again;  there  likewise  it  was  a  damage  done  to  the  body  of 
the  ship. 

Bull  BR,  J.  I  take  it  to  be  perfectly  well  settled  diat  the  in- 
sured cannot  recover  seamen's  wages  or  provisions  on  a  policy  on 
the  body  of  the  ship ;  those  are  not  the  subject  of  the  insurance. 
The  case  put  by  the  plaintiff's  counsel  proves  the  rule,  for, 
if  the  ship  hiid  been  detained  in  consequence  of  any  injury  which 
she  had  received  m  a  storm,  though  the  underwriter  must  have 
made  good  that  damage,  yet  the  insured  could  not  have  come 
upon  him  for  the  amount  of  wages  or  provisions  during  the  time 
that  she  was  So  repairing.  Here  the  ship  itself  was  safe ;  and  the 
Court  only  look  to  the  thing  itself  which  is  the  subject  of  insur- 
ance \  and  the  wages  and  provisions  are  no  part  of  the  thing 
insured.  Rule  discharged  (a). 

(a)  The  case  t^ndtn  tnd  Cvmrt  zpoKJtL  P#^»  iitttngs  after  H»wj  1785,  at  6mU- 
iff//,  was  where  a  ship  put  into  ftrrU  to  repair  some  damage,  and  when  slie  watgoiag 
to  sail  an  embargo  was  kid  upon  her  by  the  BptmJk  govtmor,  under  whidi  she  was 
deuined  some  time.  An  action  was  bvou^t  against  the  undcrwiitera  on  the  diipk 
[7  •Aii/33.1  ''"^°Sst  o*^^'  thiogf,  for  the  amount  of  seaoien's  wagn  and  proviiioiia  diuing  such 
detention;  but  Mr.  Justice  BtilUr  was  of  opinion,  thactfacw  chaigct  true  not  dfev* 
aUe  on  such  a  policy. 
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TowEBs  against  Baerett.  jST^ 

A  CTION  for  money  had  and  recelvedj  and  for  money  paid,  Attm^sit 
•"laid  out,  and  expended.  hHj'HIIP 

On  the  trial  of  this  cause  before  Lord  MansfUld^  at  the  sit*  fA«<tf  lies 
tings  at  JVesttmnstir  after  last  AftchaelmasTetm^  it  appeared  that  ^"  J^^" 
this  suit  was  instituted  by  the  plaintiff  to  recover  ten  guineas,  >>«»  nude 
which  he  had  paid  to  the  defendant  for  a  one-horse  chaise  and  ^BUh  upmt 
harness,  on  condition  to  be  returned  in  case  the  plaintiff's  wife  "here'^th» 
sboold  not  approve  of  it,  paying  3/.  6d,  per  diem  for  the  hire  of  by  thctenns 
it.    This  contract  was  made  by  the  defendant's  servant,  but  his  ^1^^"^^ 
master  did  not  object  to  it  at  the  time.     The  plaintiff's  wife  not  >n  the  pbin- 
approving  of  the  chaise,  it  was  sent  back  at  the  expiration  of  to  vtacmlh 
three  days,  and  left  on  the  defendant's  premises,  without  any  J^'JJ^* 
consent  on  his  part  to  receive  it :  the  hire  of  3/.  6d.  per  diem  it;  or  where 
was  tendered  at  the  same  time,  which  the  defendant  refused,  as  ^  ^^^" 
well  as  to  return  the  money.  "^^^  «-. 

Aifter  a  verdict  had  been  given  for  the  plaintiff.  Sir  Thomas  being  reJ 
Davenport  obt^uned  a  rule  to  shew  cause  why  a  non-suit  should  g^^" 
not  be  entered  on  the  ground  that  this  action  for  money  had  and  time  c/m, 
received  would  not  lie;  but  that  it  should  have  been  on  the  ^oriy"re- 
special  contract,  cover  da- 

ErsUne  now  shewed  cause.  This  case  is  very  distinguishable  thea  li  ^!^d 
from  those  of  Power  v.  Wells  (a\  and  Weston  v.  Downes  (*),  on  ^^Jj*  '**  'f'' 
which  this  rule  was  obtained.  In  the  former  of  those  cases,  it  and  the 
was  determined  that  a  warranty  could  not  be  tried  in  an  action  for  r^R.  ig J| 
wwtty  had  and  received;  and  in  the  latter,  that  such  an  action  did  »^«''.  ia«.* 
not  Ke,  the  payment  having  been  made  on  a  contract  which  was  »57,35i. 
st'dltpen^  and  disputed  \}j  the  defendant.    But  this  is  the  very  7-fi«'-«74.1 
case  put  by  Mr.  Justice  Ashhurst  {c\  where  he  said  this  actionize  >itf/^^^^'.  v/ 
would  have  Wn.  -    -  ''^^  _ 

The  principle  is  this ;  where  a  man  enters  into  a  contract  for 
a  sak,  and  he  warrants  that  the  object  of  that  sale  shall  be  of  a 
<^CTtain  denomination,  and  he  does  no  act  to  disallow  that  con* 
^nctf  there  money  had  and  received  will  lie  against  him  :  but 
where  the  warranty  is  disputed,  that  must  be  tried  in  an  action 
on  the  special  contract.  In  the  present  case,  there  was  no  war- 
"^^^ty^  it  was  only  a  sale  on  condition,  which  failed.     And  it 

(«}  Cm^/.  S18.  (i)  i>M^/.  13.  (r)  D%u^.  ^4. 

was 
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1786.    was  hdd  in  Moies  and  Macferlan  (a)  that  an  action  for  money 
had  and  received  will  lie  to  rccoTcr  money  paid  by  mistake,  or 


^P"/  "P^"  *  consideration  which  happens  to  fail. 
Bakkbtt.  Sir  Tiamas  Davenport  in  support  of  the  rule.  Wherever  there 
is  a  special  contract,  whether  conditional  or  absolute*  or  in  what- 
ever terms  it  may  be  conceived,  so  long  as  that  contract  remains 
open  to  be  disputed,  and  the  party  has  done  nothing  to  acknow- 
ledge the  contract,  or  to  preclude  himself  fix)nj  entering  into  the 
nature  of  it,  the  defendant  ought  to  have  notice  on  the  declara* 
tion  that  he  is  sued  on  that  contract 

The  cases  of  Power  v.  WelU^  and  Weston  v,  Do^vnes^  arc  deci- 
sive as  to  the  present.  This  comes  within  the  principle  laid 
down  by  Mr.  J.  BuUer  in  the  latter  of  those  cases,  where  he  said, 
^  where  the  contract  is  open,  it  must  be  stated  specially." 

The  chaise  was  left  on  the  premises,  but  the  defendant  refused 
to  receive  it:  then  the  question  is,  whether  the  plaintiff  had  a 
right  to  return  it?  and  how  that  right  b  to  be  tried  ?— -There  aie 
several  matters  here  in  controversy,  which  cannot  be  tried  in  an 
action  for  money  had  and  received  ;  iJ/,  Whether  in  fact  there 
were  any  contract;  2^,  The  extent  of  it ;  and,  ji/y.  What  die 
plaintiff  ought  to  have  paid  per  diem  for  the  hire;  'for  it  is  open 
on  this  declaration  to  say  that  the  defendant  ought  to  have  had 
5/.  per  diem  as  well  as  3/.  6d. 

When  the  party  has  done  any  thing  to  preclude  himself  from 
going  into  the  contract,  then  money  had  and  received  will  lie : 
but  here  the  defendant  disputes  it. 

Lord  Mansfield,  Ch.  J.  I  am  a  great  friend  to  the  action 
for  money  had  and  received :  it  is  a  very  beneficial  action,  and 
founded  on  principles  of  eternal  jusdce. 

In  support  of  that  action,  I  said  in  the  case  of  Weston  v.  DowneSf 
that  I  would  guard  against  all  inconveniences  which  might  arise 
from  it,  particularly  a  surprise  on  the  defendant;  as  where  the 
demand  arises  on  a  special  contract,  it  should  be  put  on  the  re- 
cord. But  I  have  gone  farther  than  that;  for  if  the  parties 
come  to  trial  on  another  ground,  though  there  happen  to  be  a 
general  count  for  money  had  and  received,'!  never  suffer  the 
defendant  to  be  surprised  by  it,  unless  he  has  had  notice  from 
the  plauntiff  that  he  means  to  rely  on  that  as  Well  as  the  other 
ground. 

(a)  %  Burr.  lOXS. 

But 
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But  consistently  with  that  guard,  I  do  not  think  that  the  action     1 78^. 
can  be  too  much  encouraged.  Here  there  is  no  pretence  of  a  sur- 


prise on  the  defendant ;  there  was  no  other  question  to  be  tried.    "^^J* 
The  defendant  knew  the  whole  of  the  matter  in  dispute  as  well  BAtaiTT. 
as  the  plaintiff.   On  what  ground  can  it  be  said  that  this  is  not 
money  paid  to  the  plaintiflfs  use  ?  The  defendant  has  got  his 
chaise  again,  and,  notwithstanding  that,  he  keeps  the  money. 

The  case  was  well  put  by  Mr.  J.  Asbburit  in  Weston  ▼.  D&wmSf 
and  I  think  this  is  exactly  like  that.  I  was  of  opinion  at  the  trial 
that  this  action  would  lie ;  and  I  still  continue  of  that  opinion. 

WiLLCs,  J.  The  only  difficulty  is  to  distinguish  this  case 
from  that  of  Weston  and  Downes ;  and  I  think  it  difiers  from 
that  on  two  grounds. 

That  was  an,absolute,  this  is  a  conditional,  agreement.  And 
another  more  material  difference  is,  that  this  agreement  was  at 
an  end ;  the  contract  was  no  longer  open. 

In  the  case  of  Weston  and  Dofvnes^  Mr.  J.  BtsUer  said,  <<  This 
''  action  will  not  lie,  as  the  defendant  has  not  precluded  himself 
''  from  entering  into  the  nature  of  the  contract,  by  taking  back 
<<  the  last  pair  of  horses."  But,  in  the  present  case,  the  de- 
fendant has  precluded  himself  by  taking  back  the  chaise.  I  think 
the  ▼crdict  is  right. 

AsHHTHiST,  J.  This  action  Is  maintainable ;  for  it  is  difier« 
cnt  from  the  cases  of  Weston  ▼•  Downes,  and  Power  ▼.  Wells* 
The  latter  was  merely  a  case  of  warranty.  In  these  actions  the 
party  cannot  desert  the  warranty,  and  resort  to  the  general  count, 
because  the  warranty  itself  is  one  of  the  facts  to  be  tried. 

As  to  that  of  Weston  v.  Downes  g  On  the  first  contract  there 
was  an  agreement  to  take  back  the  horses,  provided  they  were 
returned  within  a  month :  that  would  have  been  like  the  present 
case,  if  they  had  been  returned  within  that  time ;  but  there  was 
an  end  of  the  first  contract,  for  the  plaintiff  took  a  second,  and 
then  a  third,  pair  of  horses :  that  was  a  new  contract,  not  made 
on  the  terms  of  the  first,  and  that  is  distinguishable  from  the 
present  case. 

Bat  laying  that  determination  out  of  the  question,  this  is  Uke 
the  common  cases  where  either  party  puts  an  end  to  a  condi- 
tional  agreement.  Here  the  condition  was  to  return  the  chaise 
if  not  approved  of;  therefore,  the  moment  it  was  returned,  the 
contract  was  at  an  end,  and  the  defendant  held  the  money  against 
conidence  and  without  consideration. 

BULLEE, 
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ijSSy         BuLLiSR,.  J;     On  the  vcrjt  principlp  in  Wfston  v.  Dovmes,  ud 

Powrr  V.  JF>//f,  which  dctcraiinpd  Uiat  tfcc  afrtiqa  for  moncj 

^®^."'    had  aod  received  woujd  wt  lie  in  tbpso  cs^scs*  it  is  glcar  that  tMs 
Basrxtt.  action  will  lie. 

It' is  admitted  that  il  the  dj:feadajit  bad  aQtu^lIj^  accepted  the 
chaise,  the  action  would  He:  but  it  ha3  beeh  contended  that  be 
did  not  receive  it.  Xhen  let  us  see  whether  there  be  not  some^ 
thing  equivalent  to  an  accej^ta^ce  ?  I  think  there  is,,  from  the 
terms  of  the  contract.  There  was  nothing  more  to  be  done  by 
the  defendant ;  for  he  left  it  in  the  power  of  the  plaintiff  to  put 
an  end  to  the  contract.  Here  it  was  not  in  his  option  to  refuse 
the  chaise  when  it  was  oflFered  to  him:  he  was  bound  to  receive 
it ;  and  therefore  it  is  the  same  as  if  he  had  accepted  it. 

The  distinction  between  those  cases  where  the  contract  is  opea, 
aidd  where  it  is  not  so,  is  this;  if  the  contract  be  rescinded,  eU 
ther,  as  in  this  case,  by  the  original  terms  of  the  contract,  where 
[3  B,  &  p,  so  act  remains  to  be  done  by  the  defendant  himself,  or  by  a  sub- 
^  ^^  sequent  assent  by  the  defendant,  the  plaintiff  is  entitled  to  recover 

bacV  his  whole  money  ;  and  then  an  action  for  money  had  and 
received  will  lie.  But  if  the  contract  be  open,  the  plaintif  s 
demz^nd  is  not  for  the  whole  sum,  but  for  damages  arising  out 
of  that  contract. 

In  a  late  case  before  me  on  a  warranty  of  a  p^r  of  horses  to 
Dr.  Compton  that  tliey  were  five  years  old,  when  in  fact  thef 
turned  out  to  be  only  four,  and  they  were  not  returned  within  a 
certain  time,  I  held  that  if  the  plaintiff  would  rescind  the  contnct 
entirely  he  must  do  it  within  a  reasonable  time>  and  that  as  he 
had  not  rescinded  the  contract,  he  couldonly  recover  damages ; 
and  then  the  questioti  was,  what  was  the  difference  of  the  value 
of  horses  of  four  or  five  years  old  ? 

So  that  the  difference  in  cases  of  this  kind  is  this|  where  the 
plaintiff  is  entitled  to  recover  his  whole  money^  he  must  shew 
that  the  contract  is  at  an  end :  but  if  it  continue  open,  he  can 
only  recover  damages,  and  then  he  must  state  the  special  contract 
and  the  breach  of  it. 

Rule  discharged  {a). 


The 
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The  Xing  against  Thfe  Inhttbitafits  of  WAixlet. 


M.Sth. 


BT  an  order  of  two  justices  for  the  West  Riding  in  Torkiin, 
(Thomas  PdUr,  Mary  his  wife,  and  thcir^foiir  infant  chii-  t^^^j^ 
dtcn,  wttt  demoted  'from  Ac  towndiip  of  WhMij  to  Ac  tow«l  ^^^^^ 
ship  of  Heahugh  in  the  cotintyof  the  city  of  TorL    On  appeal,  Car.».r. la. 
the  QnarterScssiokis  discharged  that  order,  subject  to  the  opinion  ^^^^*  P"'* 
of  the  Court  of  King's  Bench  on  the  ibllowing  case.  pining  a 

'<  That  Thomas  Fohtr  the  pauper  served  an  apprenticeship  to  [^t.r!?;!. 
«  Rkbard  Potter  in  the  township  of  tFhixky,  the  said  iHaard  3  ^^'•''•^^'3. 
<<  then  residing  Acre  onder  a  certificate  from  the  township  of  14  i'b.  Oa] 
<^  Bidterton.    Tliat  m  the  two  last  years  €f  the  pauper's  appren- 
<<  ticeship,  his  master  Richard  Potter  rented  a  dwelling-house 
<<  with  a  g^en,  orchard,  yard,  siaUe,  tnistal  and  shop,  of  the 
<<  Take  of  i/.  rrx.  '&/.  ^r  amum,  and  also  a  meadow  contain* 
"  iDg  near  ^even  acres  at  the  yearly  rent  of  7/.  lo/.;  and  also 
"  at  the  same  time,  namely,  for  two  of  die  last  years  of  the 
^  pauper's  apprenticeship,  oceufied'  two  caHhgtttes  rf  the  vahte  of 
^  iL  4/.*  a  jeisr  in  a  JKMed pasture^  on  emskUraiion  that  the  said 
^  Richard  Potter^  being  a  carpenter,  should  keep  in  repair  three 
"  common  bighofaj  gates ,  which  the  persons  'having  a  ri^  to  the 
«  cattkgates^nvere  bound  to  sustain.^ 

Tbe-quesfion  for  the  opinion  of  the  Court  was,  Whedmr  die 
said  caet&gates  were  a  /fums^  within  the.  statute  i;4^  i^Car. 
2.  r,  12.? 

Pea/n/ey  en  sUpipott  of  the  oi^der  of  Sessions.  These  cactlc'- 
gates  are  not  like  commons;  they  are  conveyed -by  lftase<  and  re- 
lease. The 'Owners  of  them  are  tenants^  in  comnton ;  they  .have 
ajoint  postessioniinda  s^eral  inheritance ;  the'cottlegates  ar^ 
as mach'demitable as atlf seferal'tenemeiit whatsoever.  Thcreis 
a  Rkttefiat'diflbt«iCe*between  cattlegates  and  rights  of  common. 
Lord'Cbb  (a)  enumerates  four  sorts  of  common ;  but  a  cattle- 
gfte/dues  not  tome 'within  the  description  of  either  of  them. 
The  <yw]ier  of  -z  cattlegate-has  it  not  in  respect  of  any  custom, 
titit  as^haflng  a  joint  interest  in  the  soil,  ^Ueh  a  person  having 
a  11^  iaf  comaion  has  not. 

If  the  case  of  The  King  v.  JUtnchinghampton  (b)  be  cited  on 
the  other  side,  where  it  was  held  that  the  pasture  of  apiece  of 
land  was  not  a  tenement  within  the  statute,  it  is  sufficient  to  say 

(-)  a  £i».  laa,  #.  W  Smrr.  S.  C.  $x6.    JB^.  J47.    Sira.  $74. 

thaj 
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1 785.     that  that  was  not  the  point  on  which  that  case  was  determined;  I 

'  for  the  order  was  quashed  for  want  of  an  adjudication.  I 

"^^^na^       Ofci/,  contrd.    The  pauper  had  no  right  to  these  cattlcgates j 

WHix^tT.  in  respect  of  any  property.    It  is  stated  that  he  occtifUd  two  cat-  j 

tiegates  on  condition  of  keeping  the  highway  gates  in  repair, 

*  ivhkh  the  persons  having  a  right  to  the  cattlegates  were  hound  to  sus*  \ 

tain*    This  excludes  the  idea  of  the  patiper's  right,  and  shews 

that  it  was  only  a  license  to  depasture  his  cattle  in  consideration 

of  his  repnring  die  gates.    In  this  case  the  lord,  or  any  of  the 

freeholders,  might  have  distrained  the  pauper's  cattle. 

Notwithstanding  the  case  of  The  King  and  MinchinghampUn 
WHS  determined  for  want  of  an  adjudication,  yet  there  is  enough 
to  shew  that  a  right  of  pasture  ought  not  to  be  considered  as  a 
tenement. 

The  King  v.  Lockerlj  (a)  is  not  to  be  distinguished  from  the 
present  case.  There  the  Court  said  <<  The  land  seemed  to  have 
'«  remained  to  the  landlord."  So,  in  this  case,  «The  land  re- 
('  mained  to  the  freeholders  ;"•  it  was  never  out  of  their  claim  or 
possession.  It  was  likewise  said  in  that  case,  <<^That  a  tenement 
«^  must  lie  in  tenure,  and  roust  relate  to  land ;  but  that  thatcon- 
«'  tract  related  to  cows.^  So  here  it  was  a  mere  personal  con- 
tract, not  relating  to  land.  The  case  of  the  parish  of  Linwoodih) 
is  alao  in  point.  These  commoners  cannot  transfer  their  right 
to  2.  stranger,  because  they  hold  it  sub  tnodo.     Cro.  Jac.  .15. 

Lord  Mansfield,  Ch.  J.  These  cattlegates  pass  by  lease  and 
release,  and  cannot  be  devised  but  according  to  the  statute  of 
frauds.  They  are  therefore  to  be  considered  as  a  tenement 
within  the  statute. 

BuLLEE,  J.  said,  that  the  case  of  The  King  v.  Lockerlj  was 
better  reported  by  Burrow  than  by  Bott.  In  the  latter,  the  case 
was  Unintelligible.  The  Court  in  that  decision  seem  to  bre 
gone  a  gteat  way;  for  they  rqected  the  words,  "  Let  and  demise"* 
and  «  Dairy ;"  and  said  that  the  contract  related  to  cows.  But 
the  best  reason  for  that  decision  seems  to  be  that  part  of  it| 
lA  here  they  held,  that  it  was  not  a  lease  of  land  or  rfanj  thing  out 
of  landi  for  it  was  only  a  right  to  the  milk  of  ^the  cows. 

Order  of  Sessions  affirmed. 


(a)  £wrr.  S,  C.  31S»    BtiW^A^*  (f)  ^rtt.  $4^ 


The 
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The  Kino  against  The  Inhabitants  of  Habbertok. 


^^  Ma.  8th. 

nnWO  JQsticeSt  by  an  order,  removed  Join  Egbert  from  the  whmtheK 
■'•pariA  of  Hariirtmt^  in  the  county  of  Deiwtf  to  the  parish  Jj^^ 
of  JsipreittgtoHi  zM  that  order  was  quashed  on  an  appeal  to  tcKcneac 
the  Sessions,  subject  to  the  opinbn  of  the  Court  of  King's  ^2^1^* 
Bench  on  the  following  case,  the  ippren- 

«  That  the  pauper  was  bound  by  the  ^ud  parish  of  Harterton  ^^\^ 
«  an  apprentice  to  WUliam  &^er  of  that  parish  until  he  should  JJ'J^i 
«  be  twenty-four  years  of  age.    That  he  continued  to  live  with  action  of 
«  his  master  until  one  month  of  his  attuning  the  age  of  21,  bJJ^vy 
**  when  he  deserted  his  service,  and  was  absent  seven  months  \  ^  ^^°™^ 
<*  and  then  returned  to  his  father  in  Harberton^  with  whom  he  couU  p^ 
«  stayed  a  few  weeks,  and  then  ofiered  himself  as  a  servant  to  ^^^ 
^  Edward  Edmonds  of  Asbpreinghn^  who  refused  to.  take  lum  iodrDrniw 
«' nntil  he  shewed  him  [E.  Edmonds)  a  receipt  from  his  master  SSJdaT* 
•*  Scper  for  buying  oflF  his  time,  which  receipt  was  in  the  fol-  «nceiled, 
«  bwmg  words  J  able  the  .p. 

. « Fdntarj  a4th,  1783,  Received  of  Jthn  Egbert  the  sum  of  "^'^  *• 
<  4(.  4/.  odL  for  the  remainder  part  of  lus  time,  by  me  William  tiement  by 
«  Soper.    4/.  4f .  odJ     «  That  such  receipt  was  obtadned  by  the  Jji[|^"^».. 


'  pauper's  father  at  the  request  and  with  the  concurrence  of  the  in 
<<  the  said  pauper.    That  at  the  time  when  the  receipt  was  subiMt  in 
**  signed,  and  the  money  paid,  Soper  the  master  ofiisred  to  give  ^5,^^^' 
«  up  the  pauper's  indenture,  which  the  father  did  not  take,  not  ss^  i 
«  ddnking  it  material.    That  the  pauper  was  not  present  at  ^^'^9f7$^ 
**  the  time  of  applying  for  the  receipt,  or  the  time  of  signing  it« 
'<  That  the  master  continued  to  keep  the  said  indenture  in  his 
^  custody  uncanceUed,  and  delivered  it  up  to  the  pauper,  upon 
^  the  pauper's  application  for  it,  after  attaining  the  age  of  24 
^  jears.  That  after  the  signing  of  the  said  receipt,  and  paying  the 
^  said  money,  the  said  pauper,  being  then  in  the  22d  year  of 
<*  his  age,  hired  himself  for  a  year  to  serve  the  said  Edward 
**  Edmonds f  and  lived  with  him  that  year,  and  made  another 
^  agreement  for  another  year,  which  he  also  served  in  the  said 
^  parish  of  A^bpreingtm,    That,  at  the  time  of  the  pauper's 
**  luring  himself  to  the  said  E.  Edmonds^  the  pauper  shewed  the 
^  tad  Edmonds  the  said  receipt." 

TIus  was  argued  last  MichaelmasTeroi  by  Morris  and  Silvester 
hi  support  of  the  order  of  Sessions,  and  Fansbaw^  Lawrence  and 
Ciffy  against  it» 

The 


TOV. 
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r^i6.        The  Court  took  time  to  consider; 
■  And  now  Lord  Mansfield  (after  stating  the  facts)  delivered 

The  Kino    ^^ic  unanimous  opinion  of  the  Court. 

agamtt  * 

•.Haii»s».  As  I  have  oftai  said,  it  is  of  more  consequence  m  ^bst  cases 
that  the  law  should  be  certain,  than  what  the  law  is.  It  is 
particularly  so  in  questicms  relative  to  settlements.  And  per- 
•haps  if  this  Court  lad  never  gone  farther  on  the  present  subject 
than  to  enquire  whether  the  indentures  were  in  fact  cancelled 
or  ddivered  up,  it  would  'have  been  more  convenient  than 
to  have  decided  on  the  particular  citcnmstances  of  each 
•case,  and  to  have  examined  whedier  they  amounted  to  a  relin- 
quishment or  cancelling  of  the  indentures  or  not.  But  the 
cases  have  gone  beyond  thit  line ;  and  therefore  it  might  now 
'be  attended  with  more  inconvenience  to  the  public  to  overturn 
than  to  adhere  to  them,  even  though  we  may  not  perhaps  ap« 
prove  of  the  principles  on  which  they  have  been  determined. 

Where  the  facts  ftated  are  such,  that,  upon  an  action  of 
covenant  brought  by  the  master  against  the  apprentice,  the 
pauper  could  plead  the  matter  in  bar,  it  seems  to  be  settled 
that  the  indentures  should  be  considered  as  cancelled.  And 
to  that  extent  the  rule  may  be  carried  without  much  mischief: 
but  if  extended  to  every  possible  case  in  which  a  Court  of 
Equity  would  pve  relief,  it  would  be  productive  of  great  incon- 
venience and  uncertainty ;  it  would  increase  the  litigation  of 
the  poor  laws,  which  are  already  a  disgrace  to  the  country; 
and  would  leave  every  case  so  much  on  its  own  circumsunces 
that  it  must  necessarily  travel  through  every  stage  which 
the  law  allows,  before  the  parties  can  know  what  they  are  to 
expect. 

If  the  justices  of  the  peace  at  their  Sessions,  or  even  out  of 
Sessions,  ane  to  be  erected  into  chancellors,  it  cannot  but  hap- 
pen but  that  on  the  same  facts  very  diilerent  decisions  must  be 
made.  Honest  and  good  men,  when  left  to  decide  secundum 
disvretumem  hnd  virtf  must  and  will  vary  in  their  sentiments.— 
Such  a  rule  therefore  would  be  highly  inconvenient,  and  indeed 
would  amoimt  to  say  that  there  was  narule  at  all. 

The  question  then  is,  whether  the  facts,  stated  here,  are  such 
as  put  an  end  to  the  indentures  at  law,  or  could  be  pleaded  in 
bar  to  an  action  of  covenant  on  them  ? 

In  that  light  I  shall  consider  it.  The  master  received  four  gui- 
neas as  a  satisfaction  for  the  remainder  of  the  apprentice's  time; 

he 
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lie  gave  a  receipt  for  die  moiNyas  sudi;  and  oleied  then  tode"!     178^. 

firer  aptiieindeiitare6:  if  itwere  iiotd«neinfa<x,  kirasowing  * 

t»tiie  paupers Mkt not diUnig  it  nsteml;  and, <At^  TheKiiro 

par'iatiaiiiiiigtlieftgeof24  7ean»tlieflBa9terd]dinfaM:tMi?et  tS^- 
up  the  indentures.  '^^ 

After  paying  the  i»mey,tf  an  ictfam  had  %ee>hfO^ 
awster  on  t^  i  adentttres^  die  pauper  might  have  |rieaded  accoid 
and  satisfaction  in  bar;  or  if  die  master  had  refoaed  to  ddiv* 
dMn  «p  on  demand,  die  appvendce  might  have  bfooghtttofer 
or  dedane  fot  theau 

The  indentures  must  be  eonsidei^d  as  not  existing  from  At 
dme  when  the  money  was  paid}  and  dien  die  pauper  gahid  a 
tctdemcnt  by  hiring  and  service  in  die  parish  of  Jthprnngtm. 

Theconaeiivencejs  dait  dieoider  of  Sessions  mast  be  quashed* 

Rule  abscrfute. 


SttMXBs  ngainst  FAluaau  .,  .^ - 

T\EBT  on  the  statute  19  Ota.  a.  r.  30.  ^igainst  die  defendant,  T^  ocep* 
as  captain  of  die  Diamoml  ship  of  war,  to  recover  nine  pc-  ^H^^^ 
Bakiea  of  50/.  each,  for  impresuog  so  many  of  die  mariners  out  ^'^^  ^^ 
tf  the  ship  MtarrtM,  at  that  daae  lying  off  the  island  (^^oiiMyr^^  [7T.iLs7. 
employed  in  th^  sugar  trade.  \^T^ 

The  declaration  stated  that  the  mariners,  impressed  by  the  ^**« 
defiendant,  had  not  before  deserted  Jivm  bis  M<^afs  skip  ciJled  S^^ad 
^  Dimmm4.  SK***" 

After  verdict  for  the  plaintiff  at  GuUSoB  before  Mr.  Jusdce  StS^^^ 
SnUerg  a  mction  was  made  in  arrest  of  judgment,  because  it  was  %^^^ 
iK>t  averted  diajt  the  mariners  had  not  deserted^omorrjr^/'i&f/iHlEi-  dedantion. 
i^it/x  ib^  ^watf  on  die  firu  secdon  of  the  statute,  which  enacts,  whaTk  1% 

^  That  no  mariner  or  other  person  who  shall  serve  on  board,  ^ '  "'^^ 
^*  or  be  retained  to  serve  on  board,  any  pnvateer,  or  trading  ship  viso.  * 
«  or  vessel,  that  shall  be  employed  in  any  <^  the  iriiUh  Sugar  J^^^ 
^ Colonies  in  the  Jf^tsi  LuSa  in  America^  nor  any  mariner  or  '-so* ^ 
''other  person  being  on  shore  in  die  said  Brkiri  Sugar  Colonies,  dsoL  for 
•*  or  any  of  diem,  shall  be  liable  to  be  impressed  or  taken  away,  i'^'^j^ 
^  or  shall  be  idlpressed  or  taken  away,  in,  or  from,  any  of  the  the  hf^/h- 
^  «dd  Britisi  Sugar  Colomes,  or  any  of  them,  or  any  of  die  ^  ^V 

tioB  mtift 
■▼cr  that 
he  had  not 


^  ports  diereof,  or  at  sea  in  diose  parts,  by  any  officer  or  officers  ^^  ^ 

'  «^  #        #  aver  that 


^<Krted  from  any  of  hk  Majetty**  ^ps  of  war.    Hbthing  is  to  be  preimncd  after  verdict  hut  what 
■  opRtt!ysisccdiatliedeckntiOih«r«lat  Uiwcefiarllyiaiplttdaomilmeficta which aietutad. 

Vol.  I.  L  <(  of 


;  r'  /  if  f 
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1 785.     **  of  or  belonging  to  any  of  its  Afajestfs  ships  ofvtar  empowered 

■  "  by  the  Lord  High  Admiral  of  Great  Britain^  or  the  Lord$ 

^w"*    "  Commissioners,  ^c.  or  any  (Oher  person  whatsoever^  unless  such 

Pakkir.    **  mariner  shall  hare  before  deserted  from  such  ship  of  wart  bc^ 

«  longing  to  his  Majesty,  £tfr  " 

Bearcroft  and  Gtbhs^  in  support  of  the  rule,  contended.  That 
though  such  ship  tfvoar^  grammatically  speaking,  be  in  the  sin- 
gular number,  yet,  from  the  general  sense  and  purport  of  die 
act,  it  cannot  be  confined  to  one  ship  alone,  for  such  necessaiflf 
relates  to  any  of  his  Majesty* s  ships  ofvoar  in  a  former  part  of  the 
same  clause,  and  means  any  such  ships  of  war.  That  therefore 
this  exception,  being  in  the  enacting  clause,  ought  to  have  been 
specifically  negatived  by  an.  averment  in  the  declaration. 

That  this  is  the  true  construction  of  those  words  appears  from 
another  part  of  the  same  clause,  which  prohibits  any  other  perm 
whatsoever^  as  well  as  officers  of  the  King's  ships,  from  impress- 
ing  mariners  belonging  to  merchantmen  in  the  West  Indies^  un- 
less they  have  deserted.  For  if  a  person  (not  belonging  to  any 
ship)  under  a  commission  from  the  Admiralty,  giving  him  power 
to  impress,  took  a  mariner  who  had  deserted  from  any  of  his 
Majesty's  ships,  he  would  be  liable  to  the  penalties  of  this  act,  if 
a  contrary  construction  were  to  prevail  \  since  it  is  clear  that 
such  mariner,  so  impressed^  could  not  have  deserted  from  sud 
ship,  to  which  the  person,  acting  under  that  commission,  be- 
longed. 

That  any  other  person  whatsoever^  must  be  construed  to  mean 
persons  empowered  by  the  Lords  of  the  Admiralty  to  impress,  and 
not  persons  (other  than  the  Lords  of  the  Admiralty,)  ^ving  such 
a  power  to  the  officers.  Before  the  passing  of  this  act,  if  any 
mariner  had  seen  a  deserter  from  any  of  the  King's  ships  on 
board  a  merchantman,  he  might  have  brought  him  back :  but  if 
the  exception  extended  only  to  deserters  from  such  ship  to  which 
the  mariner  belonged,  he  would  be  subjected  to  the  penalty,  and 
the  deserter  would  be  screened. 

The  intention  of  the  Legislature,  in  passing  this  act,  was  to 
encourage  the  trade  of  the  Colonies,  but  not  ta  countenance 
desertion.  For  it  was  as  much  the  object  of  the  act  to  pre- 
vent merchantmen  from  receiving  deserters  from  the  King's 
ships,  as  it  was  to  secure  the  mariners  in  the  trade  from  being 
impressed. 

Sir  Thomas  Davenport,  and  Baldwin,  contri,  insisted,  that  it 

was  not  now  necessary  to  detennine  whether  the  circumstance  of 

6  thcM 
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these  mariners  haring  desertcd/rvm  any  of  his  Majesty's  ships  of    1 786. 
war  wQuld  hare  been  a  good  defence  at  the  trial.    For  if  it  were    ■ 
necessary  that  the  plaintiff  should  have  proved  that  these  men    ^^^^^^J 
were  not  dcscrtersyrww  any  of  the  King's  ships,  it  must  be  pre-    PAw«t. 
sumed,  after  verdict,  that  such  proof  was  established :  and  if  it 
were  not  necessary,  then  it  made  no  part  of  the  case. 

But  so  far  from  that  being  necessary,  the  declaration  need  not 
even  have  averred  that  they  had  not  deserted  y9vm  the  Diamond. 
It  would  have  been  sufficient  to  have  stated  generally  that  these 
mariners  were  impressed  from  the  merchant  ship,  which  would 
have  put  the  defendant  upon  proving  that  they  were  deserters. 
For  it  b  a  proviso  in  the  act  in  favour  of  the  officer,  on  proof 
of  which  he  would  have  had  a  verdict  at  the  trial. 

If,  however,  t!he  Court  should  be  of  opinion  that  the  declara- 
tion ought  to  have  negatived  particularly  the  exemptions  con- 
tained  in  the  enacting  cbuse,  and  that  this,  being  part  of  the 
plaintiff's  title,  cannot  be  presumed  even  after  verdict,  they  then 
contended,  that  the  averment  in  the  declaration  was  not  deficient 
in  this  respect ;  for  that  such  ship  ofnvar  can  only  mean  the  same 
ship  to  which  the  officer  impressing  belonged.  That  it  cannot 
be  extended  to  any  of  his  Majesty's  ships ;  for  then  it  will  not 
be  confined  to  ships  in  the  same  port,  or  even  in  the  West 
Indies, 

The  reason  of  passing  the  act  was,  that  during  a  war,  the 
trade  of  the  Sugar  Colonies  might  not  be  at  a  stand:  but  if  it 
were  a  sufficient  ground  for  impressing  a  mariner,  that  he  had  de« 
serted  from  any  of  the  King's  ships,  it  would  be  very  easy  for  an 
officer  at  all  times  to  impress  whatever  number  he  pleased,  under 
pretence  that  they  had  deserted  from  some  ship  at  a  great  distance 
from  the  West  Indies^  which  could  not  be  determined  for  several 
years:  but  in  the  mean  time  the  trade  would  stand  still,  and  the 
main  object  of  the  act  be  defeated:  whereas,  if  the  right  of  im- 
pressing  were  confined  to  the  officers  of  the  ship  alone,  from 
which  the  mariner  had  deserted,  the  evidence  would  always  be 
on  the  spot,  and  it  might  be  determined  immediately. 

The  words,  •*  any  ether  persons  whatsoever'*  must  mean  the 
power  of  impressing  given  by  other  persons  than  the  Lords  of  the 
Admiralty.  The  King  or  the  Council  may  delegate  the  sam^ 
powers  to  any  other  man,  or  set  of  men. 

I^y  must  relate,  therefore,  to  the  power  of  impressing  given 
hy  any  other  person^  and  not  to  the  power  given  to  any  other  person. 

La  Or 
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1786.    Or  if  that  were  not  the  true  construction  of  these  words,  thef 
may  be  taken  to  mean  any  other  pers$H  an  hard  tbaf/h^  vmfe  wu 


':^  not  an  officer, 
i?Atin%.  It  is  impossible  for  a  man  to  prove,  in  the  negative,  that  a 
mariner  did  not  desert /fi9m  any  of  his  Majesty^s  Ships  of  war.  It 
would  be  throwing  a  burden  upon  him  repugnant  to  the  spirit  of 
the  act,  which  was  a  remedial  law  passed  for  the  benefit  of  the  mer- 
chant, and  is  not  like  the  case  of  penal  statutes.  By  a  subsequent 
clause,  every  master  of  a  merchantman  is  obliged  to  have  a  du- 
plicate of  a  register  from  the  customs  of  ail  the  men  on  board  his 
ship,whichhe  is  bound  to  produce  to  every  captain  of  a  King's  ship 
demanding  the  same.  This  seems  to  have  been  inserted  in  the  act  for 
the  purpose  of  giving  information  to  any  captain,  ^wn  vuim  any 
mariner  may  have  deserted :  but  it  can  be  of  no  use  to  the  captain 
of  any  other  ship  than  that  from  which  such  mariner  has  deserted. 
Lord  Mansfield,  Ch.  J.  The  first  point  which  has  been 
made  is  a  question  of  form,  Whether  the  exceptions  contained  in 
the  enacting  clause  of  a  statute,  which  creates  an  ofience,  and 
gives  a  penalty,  must  be  negatived  by  the  plaintiff  in  his  declara- 
tion 7 — ^The  pleader,  who  drew  this  declaration,  was  dearly  of 
opinion  that  it  was  necessary;  for  he  lias  negatived  what  he 
thought  to  be  the  eiception,  and  he  was  right ;  for  it  is  a  set- 
tled distinction  between  a  proviso  in  the  description  of  the  ofitncCf 
[3^/^.87.]  and  a  subsequent  exemption  from  the  penalty  under  cettun  cir- 
cumstances. If  the  former,  the  plaintiff  must,  as  in  acuons  upon 
the  game  lawS,  aver  a  case  which  brings  the  defendant  within  the 
act;  therefore  he  must  negative  the  exceptions  in  the  enacting 
clause,  though  he  threw  the  burden  of  proof  upon  the  other  side« 
Thus  it  stands  on  the  question  of  form. 

As  to  the  construction  of  this  act ;  since  the  argument  began,  I 
have  changed  my  opinion  upon  it.  At  first,  I  thought  that  the 
declaration  had  averred  all  that  was  necessary ;  but,  upon  con^ 
deration,  I  think  otherwise.  The  act  itself  is  very  incorrect; 
for  though  the  expression  <<  suck  ship**  seems  at  first  view  to  con- 
fine the  meaning  to  the  singular  number,  yet  it  is  plain  the  le- 
gislature meant  to  say,  <<  unless  the  mariner  impressed  should 
«c  have  deserted  from  such  ship  or  sb^J* '  This  appears  from 
other  parts  of  the  act.  The  words,  «  any  other  person  whatso* 
<<  ever,"  signify  persons  having  a  power  delegated  to  them  ftx 
impress,  and  not  those  who  delegate  such  power;  and  any  per- 
son so  empowered  may  take  a  deserter. 

As 


JH  *rHE  TwBimr-nKTH  Year  of  GEORGE  III.  145 


As  te  this  bdag  after  Tcrdict,  it  is  only  necessary  to  prore  at     1786. 
tk  trial  whs^t  is  alleged  in  the  declaration:  and  here  it  was  only 
aDeg^  that  these  mariners  had  not  deserted  from  the  Diamonds 
before  we  cannot  presume  that  in  this  case  it  was  proved  that    PAssft. 
/facse  men  had  not  deserted  from  amy  of  his  M^esty's  ships. 

AsHHURSTy  J«  As  to  the  question  of  Corm^  the  rule  is  that 
%ny  man,  who  will  bring  an  action  for  a  penalty  on  an  act  of 
parliamentf  must  shew  himself  entitled  under  the  enacting 
clause:  but  if  there  be  a  subsequent  ezemption^  that  is  a  matter 
«f  defenee^  and  die  other  party  must  shew  it  to  exempt  himself 
from  the  penalty. 

On  the  sound  construction  of  the  act  altogether,  I  think,  th^t 
^  not  having  deserted  from  sucb  sbip  of  war''  must  mean  <<  from 
«  0fly  of  his  Majesty's  ships  of  war."  And  the  next  clausct 
vhidh  directs  the  masters  of  inerchantmen  to  make  enquiry 
whether  sueh  mariner  had  desertedynMos  oqp  of  bis  Majistfs  si^, 
irsb^  rfwar^  afibrds  a  strong  argument  for  giving  it  this  con-- 
stmction. 

As  to  the  words,  ^^tratifdberftrson  whatsmver/*  they  afibrd 
aforther  argument,  for  ihsj  must  relate  to  the  person  having  a 
i)owa  to  impress:  it  is  undoubtedly  competent  to  the  Sing  to 
give  any  officer  apower  of  impressing,  though  he  do  n<A  belong 
to  any  particuhir  ship.  Then  it  would  be  absurd  to  say  that  he 
should  not  be  protected,  beomse  he  is  not  an  officer  of  the  ship 
fiom  whence  the  mariner  deserted.. The  me^ng  of  the  act  is 
that  no  poson  who  is  a  deserter  should  he  protected. 

BuiXEE,  J.  The  role  of  form  b  dear,  as  laid  down  by  mf 
brocfaer  Asbbura.  The  instimce  of  the  gaune  laws  proves  it  la 
every  action  upon  those  statuties  it  is  alleged  Uial  the  defendant 
Was  not  qaali^ed  according  to  the  hws  then  in  being  ^  though  it 
does  not  neg^fc  them  specifically,  as  in  the  case  of  a  conviction. 
I  do  not  know  any  case,  for  a  penalty  on  a  statute,  where  there 
it  an  exception  in  the  enacting  clause,  that  the  plaintiff  must  not 
Acw  that  the  party  whom  he  sues  is  not  within  it. 

As  to  its  being  intended  after  verdict,  nothing  b  to  be  pre. 
tamed  but  what  is  expressly  stated  in  the  declaration,  or  what  is 
necessarily  implied  from  those  facts  which  are  stated.  That  is 
the  case  where  a  feoffinent  is  pleaded  without  livery.  A  livery 
it  always  implied,  because  it  makes  a  necessary  part  of  a  fcoff- 
tait  I  know  of  no  decision  agamst  this  rule.  There  is  Indeec^ 
^Jktump  in  a  owe  which  came  befose  jLord  HardvfUie  in  this 

Court 
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1 786.    G)urt  (a)f  which  militates  against  it.  That  was  an  action  to  re- 
coyer  an  amerciament  in  an  inferioi^  Court;  and  the  dechntion 


^IglhV    ^'^  "^^  ®'^^^  *^^  *«  defendant  was  a  resiSmt.    There  the  Court 

Pakkir.   held  that  residence  must  be  presumed  to  have  been  proved  at  the 

trial,  otherwise  the  jury  could  not  have  found  that  there  had 

been  any  debt  at  all:  but  there  was  a  more  solid  ground  fbrtbt 

decision  in  the  subsequent  part  of  the  case. 

Then  as  to  the  construction  of  the  act:  till  the  observation 
was  made  at  the  bar  with  respett  -to  the  words  *«  any  other  perm 
<«  whatsoever i*  I  thoiight' "  such  shif*  was  confined  to  the  singu- 
lar number:  but,  taking  it  altogether,  it  is  impossible  to  make 
sense  of  the  act  without  construing  "  such  ship**  to  mean  «  anjef 
his  Majesty* s ships**  For  it  is  manifest  from  the  same  clause diat 
other  persons,  besides  officers  of  the  ship  from  whence  the  mari- 
ner deserts,  may  impress.  A  lieutenant  of  the  navy  may  have 
authority  given  him  to  impress,  without  belonging  to  any  ship  at 
the  time;  then  it  follows  of  course  that  this  cannot  be  confined 
to  the  officer  of  such  ship. 

The  construction  put  on  this  act  by  one  of  the  counsel  for  the 
plaintiff  is,  that  «  any  other  person  whatsoever'*  must  mean  (then 
than  the  Lords  of  the  Admiralty  giving  a  power  to  impress:  but  the 
answer  to  that  is,  that  this  is  a  construction  on  a  modem  act; 
and  notwithstanding  any  old  practice  which  might  have  subasted 
formerly,  we  must  be  governed  by  the  modem  usage :  and  in  our 
times  we  know  of  no  warrants  to  impress  but  such  as  are  issued 
by  the  Lords  of  the  Admiralty.  Then  another  construction  has 
been  attempted  to  be  put,  by  saying,  that  <«  any  other  persoti"  is 
confined  to  any  other  person  on  hard  that  ship:  but  diat  would  be 
to  reject  the  word  *<  whatsoever/* 

Rule  absolute. 

(a)  Rep.  temf,  Ix>rd  Hardwich^  X16.  J^uktr  v.  Nirii, 


Saturday^ 
M.  xith. 


Mandawuit 
to  the  com- 


of  the  land- 
tax  to  elect 
a  clerk  to 
them  in  the 
department 
for  the  rates 
and  duties 
an  windows. 


The  King  ogainstTht  Commissioneks  of  the  LAod-tas 
for  the  Parish  of  St.  Martin  in  the  Fields,  in  WtsU 
minster* 
jpRSKINE  had  obtained  a  rule  to  shew  cause  why  a  mandamus 
should  not  is^ue,  directing  the  commissioners  of  the  land- 
tax,  acting  for  the  parish  of  St,  Martin  in  the  Fields^  in  Westmn- 
ster^  to  proceed  to  the  election  of  a  clerk  to  the  said  commission* 
ers,  in  the  department  for  the  rates  and  duties  on  windovsi 
houses,  and  lights. 

houtes,  and  lights. 

The 
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Tlie  commissioners  of  the  land-tax  are,  as  such,  commissioners     1 786. 
•ibr  the  window  and  house  tax.     And  by  the  land-tax  act  (a)  the  — — 
ReceiTer-general  is  allowed  2d.  in  the  pound  5  the  collectors  3</.  ^J^'^* 
in  the  pound;  and  the  16th  section  enacts,  <<  Hat  the  said  Rt^  TheCon- 
«  cnver-general^  upon  the  receipt  of  the  whole  assessments  of  the   "^iST* 
f*  county,  istc.  sbaU  allow  andpay^  according  to  such  warrant  as     ^^"''V 
^  shall  be  given  in  that  behalf  bj  the  said  commissioners,  or  any  Martin  in 
« two  or  more  of  them,  three  bdfyence  in  the  pounds  and  no  more,  ^  ^"'■^•* 
**Utbe  emrnmssioneri  derks^  for  their  pains  in  fsur  writing  the  as* 
<*  sessments,  duplicates,  and  copies,  herein  before  directed,  and 
«  all  warrants,  orders,  and  instructions  relating  thereto  \  and 
**  vJncb  smd  clerks  shall  be  appointed  by  a  majority  cfibe  acting  com* 
^  tmssioners  present  at  each  respective  meeting  within  every  such  bun* 
«  dredj  lathe,  wapentake,  rape,  ward,  or  other  division.^ 

A  dispute  having  arisen  with  respect  to  the  validity  of  an  elec- 
tion of  a  ckrk  to  the  said  commissioners  acting  for  the  parish  of 
&•  A£artin  in  the  Fields^  in  Westminster^  on  account  of  the  respec- 
tive claims  of  two  candidates,  an  action  was  tried  at  the  last  sit* 
tings  at  Westminster  to  determine  which  of  the  two  was  duly 
elected,  when  the  election  of  both  was  set  aside.  After  this 
decision,  the  commissioners,  at  a  meeting  which  was  convened 
for  the  purpose  of  putting  the  land-^tax  act  into  execution,  pro- 
ceeded to  an  election  of  a  clerk  in  the  department  for  the  rates 
and  dudes  on  houses,  windows,  and  lights ;  when  one  of  the 
former  candidates  was  elected,  without  notice  to  the  friends  of 
the  other  candidate  that  the  election  was  to  be  made  on  that  day, 
or  that  even  the  commissioners  were  to  meet  for  any  other  pur« 
pose  than  that  of  carrying  the  land-tax  act  into  efiect. 

The  present  motion  was  made  under  the  idea  that  the  elec* 
tion,  thus  had  by  surprise,  was  invalid. 

Bearer^,  Mingay,  Wood^  and  Fielding,  now  shewed  cause ; 
and  contended, 

I  J/,  That  there  was  no  instance  in  which  this  0)urt  had  inter- 
fered, by  granting  a  mandamus  to  appoint  to  such  an  office  as  was 
the  objea  of  the  present  motion.  That  the  office  ought  to  be  a 
(rtchold,  or,  at  least,  of  considerable  permanency,  to  induce  the 
Cout  to  interpose  in  this  manner.  That  this  was  only  an  ap» 
pointment  for  each  particular  meeting  of  the  commissioners,  who 
■night  appoint  some  other  person  at  their  next  meeting  \  so  that 
it  was  nugatory  to  comply  with  the  present  motion ;  for  if  the 

(a)  »5a3.«.4.  . 

mandamm 
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1786.    mandanmi  went)  and  the  commisuonen  obeyed  the  writ,  the 
clerk}  thus  appointed  under  it,  might  looe  his  dEce  after  the  first 


The  Kino    mg^ting.    That  where  the  commisMoners  chose  to  oontinoe  dil 
Tbe  Com-  same  person  in  the  appointment,  it  was  only  a  matter  of  coofs- 
"'TthT"  ntence  to  diem.    This,  they  said,  was  simihr  to  the  ofice  of  a 
^^''i^*    clerk  to  the  commissioners  under  every  turnpike  act;  in  die  tp- 
Maitin  ill  pointment  to  which  this  Court  had  never  interfered :  and  dot 
the  FiELM.  ^  pi^^g  ^  ^  ^^1^  ^^  ^^  odled  an  tffisi  in  any  of  die  acts. 
Buit,  2dly^  If  the  Court  should  be  of  opinioii  that  a  clerk  to 
die  Gommissioners  of  the  land-tax  was  a  proper  object  for  suck 
a  writ,  in  fact  the  place  was  not  Tacaiit ;  for  the  cooMnisnonm 
bad  actually  proceeded  to  an  Section. 
Let  dnd^EriUne  in  support  of  the  rule. 
The  act  has  directed  tliat  a  clerk  skaH  be  af^Knnted  by  a  na- 
jerity  of  die  commissioners  present,  and  that  he  shall  reccire  a 
certain  allowance ;  by  which  it  appears  tf^be  a  beneficial  oflke, 
having  fees  annexed  to  k.    They  insisted  that  it  was  no  objec- 
tion to  such  a  writ  that  the  ofice  was  not  a  permancat  oiic,e?eR 
xf  the  fact  were  really  so.    But  the  derks  under  this  act  reectte 
dieir  allowance  by  an  ammal  muarran^s  so  diat  it  waa  at  least  ao 
anmuJ  tffict.    According  to  the  true  construction  rf  the  act,  it 
could  never  be  contended  that  the  same  set  of  comnissionefs 
should  at  each  of  dleir  meetings  successivdy  appoint  a  sew 
clerk}  for  << each  respective  meeting*'  rdates  to  the  respectifc 
meetings  of  diSerent  commissioners  ac^ng  for  difereiit  diviooni, 
and  not  to  the  ^flerent  meetings  of  the  same  commisdoncrs. 

In  the  case  of  a  dissendng  minister,  some  years  age,  thiB 
Court  granted  a  mandsmmt^  aldiough  that  could  not  be  cooft* 
dered  as  an  office. 

As  to  the  election  whidi  was  pretended  to  have  been  had,  it 
was  sufficient  to  say  that  the  proceedings  of  the  oomnoissioner), 
as  far  as  they  related  to  chusing  a  clerk  in  the  department  for  the 
dudes  on  houses,  Is^c.  were  illegal;  for  they  were  then  acdog 
only  in  the  characters  of  commissioners  of  the  land-tax. 
Lord  Mansfield,  Ch.  J. 

I  recollect  the  case  of  the  dissentmg  meeting4iome.  This 
writ  of  frtandamus  is  a  very  beneficial  writ ;  it  is  grantabk  where 
there  is  no  other  specific  legal  remedy*  And  it  is  of  pecufiar 
use  in  those  cases,  where,  if  they  have  not  this  remedy,  the  con- 
test must  be  productive  of  endless  mischief  and  inconvenience 
to  the  lidgadng  parties. 

If 
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H  derb  vcse  ippointed  unler  this  act  emcb  timi  of  tmetifgf     17MI 
there  voidd  be  no  end  to  the  ekcrioos  t  but  the  j  receiTe  thdr  —  ■ 

aDowwce  Hoder  mi  hwiim/  wmrrmii  and  tbeiv  i^potntmeat  it  ^^^^^ 
at  least  for  a  year.  The  Con- 

Thuk  aatDthe  doetion  which  has  been  set  up,  it  was  taking   ^"^ 
the  other  paurtj  by  surprise ;  and  the  election  made  by  the  com-  ^l^^^ 
missioncrs  when  acting  in  another  eapsMisy  was  illegal.  Martin  ia 

Rale  absolute  (41). 

(«)  Tid.  CmA  Z33. 


the  FiiLDi. 


The  King  against  Amebt.  iS*!^ 

A  N  informaticMi)  in  the  nature  olzquo  warranto^  having  been  The  dc 
-^  filed  in  last  Trinity  Term  against  the  defendant,  to  shew  by  i^^ng* 
▼hat  authority  he  exercised  the  office  of  an  alderman  of  the  city  P|^^  >«• 
of  ChesUff  the  defaidant,  two  days  before  the  end  of  last  Mich*  to  a  quo 
tidwmt  T<nn»  pleaded  an  election  under  the  charter  of  the  37  Car.  iX^^ 
3.  and  made  a  profert  of  the  charter,  concluding,  **  as»  by  the  ^^^^ 
said  ktiBTi  patent,  amongst  other  things,  appears.''  7^  of  tim^ 

In  this  term,  T^ppif^^  for  the  prosecutor,  moved  for  ojer  of  ^^^ 
the  letters  patent,  insisting,  that  the  prosecutor  was,  by  law,  en*  another 
titled  to  oyer,  so  as  to  put  the  whole  charter  upon  the  record,  if  l^in^ 
he  pleased  (a).    That  it  might  be  material  for  the  prosecutor  to  ^**jf *"  *® 
set  forth  other  parts  of  the  charter,  which  could  not  be  done  nn-  nude. 
less  iip(»  oytr.     I  Stra.  ^7,^.    That  the  defendant,  in  the  pre- 
sent case,  derived  title  under  the  letters  patent,  and  therefore  was 
bound  to  shew  them.    S^.  1 5.    That  the  letters  patent  were  not 
alkged  m  the  plea  to  be  enrolled,  and  therefore  a  profert  was 
essentially  necessary.    That  in  i  iiord  Ray,  299.  it  is  laid  down, 
i>at  if  letters  patent  be  inrolled  in  the  same  Court  where  pleads 
ed,  it  was  not  necessary  to  shew  them ;  but  if  in  another  Courty  * 
then  they  must  be  pleaded  with  a  profert.    That  the  defendant, 
having  actually  pleaded  with  a  profert,  the  prosecutor  was  en- 
^tkd  to  oyer^  and  the  not  granting  it  was  error  (b).  That  where, 
ever  a  charter  is  pleaded  against  the  Crown,  a  profert  was  neces- 
^.  Docir.  Plac.  215.  It  was  so  in  a  ;«0  warranto,  x  5m/.  31 1. 

BuLLaR,  J.     Oyer  cannot  be  demanded  in  another  term  than 
that  in  which  the  plea  was  filed. 

Topping  said,  in  Lanis  Rep  39.  it  was  held  that  oyer  might  be 
gnmted  in  the  King's  Bench,  though  not  in  the  Common  Pleas. 

<«)  Cr«.7M.6So.  W  Vide  &1M.498.    6  M^d.  %Z. 

And 


xp>  CASES  IN  HILARY  TERM,  &c 

1786.     And  in  i  Mod.  69.  Twisden^  J.  said,  «« If  it  be  in  bar,  you  cin- 
««  not  demand  oyer  of  the  letters  patent  in  the  next  term ;  but 


^^m!^/*"  "  *°  *  replication  you  may,  because  you  mention  the  precedent 
amikt.    «  term  in  the  bar,  and  not  in  the  replication." 

On  shewing  cause,  it  was  insisted  by  Sir  Thomas  Davefiport 
and  Cowper,  ist.  That  no  one  was  entitled  to  oyer  of  a  record, 
5  Co,  74.     WymarFs  case,  and  i  Sound.  8. 

idly.  That  there  cannot  be  oyer  in  another  term  from  that  in 
which  the  profert  is  made.     5  Co.  74.  h.  76.  h.     3  &iA.  1 19. 

Wilson^  Wood^  and  Toppings  for  the  prosecutor,  in  addition  to 
the  former  cases,  cited  10  Co.  95.  Dyer^  29,^.  MooTf  849. 
1  ^£i!r.  1 6.  4  Burr.  2143.  It  was  also  contended  that  if  ^p  be 
craved  before  the  rule  to  plead  is  out,  that  is  within  proper 
time  {a).  And  here  the  time  to  reply  was  not  out  when  the  oyr 
was  demanded. 

The  Court  discharged  the  rule  with  costs;  and 

Bull  BR,  J.  observed  that  on  either  ground  this  application 
was  ill  founded.  There  was  great  doubt  formerly  whether  oyer 
should  be  granted  of  letters  patent,  as  appears  from  the  case  in 
Lord  Raymond:  but  now  for  20  years  past  there  has  been  no 
instance  of  a  profert  having  been  made  of  letters  patent  in  a  plea 
to  a  quo  warranto  information ;  and  if  there  were  a  xloubt  at  that 
time,  20  years'  practice  is  a  strong  argument  to  shew  what  the 
law  is* 

If  there  be  no  letters  patent  inrolled  in  Chancery,  that  might 
be  a  ground  to  come  to  this  Court  to  apply  for  a  copy  of  them; 
but  that  must  be  done  by  affidavit. 

In  the  Court  of  Common  Fleas  (6)  oyer  was  craved  of  an  origi- 
nal writ,  which  was  refused.  This  is  matter  of  record,  and  you 
have  no  right  to  have  oyer  of  a  record. 

On  the  second  point,  the  case  in  i  Afod.  6g.  is  a  direct  autho- 
rity against  the  prosecutor. 

(a)  Vide  Barnetf  %^%. 

{f)  Barnes^  4to  edit.  340.    So  likewise  determined  in  B.  lU    Vide  Z)«fA  %!$- 
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Easter  Term, 

In  the  Twenty-Sixth  Year  of  the  Reign  of  George  III, 


1786. 


Trevor  against  Wall.  Af^'ih. 

\y<ay^^  ^  ^^,^  ^  £^   ^/  y^r2-  ^.-'  > .  ,^.„.^,^^ 

^KROR  on  a  judgment  in  an  inferior  Court  in  Shropshire,  rior  Court 

"*-^  The  first  count  in  the  declaration,  which  was  for  money  had  [gV  r.  '** 

and  receiVed,  alleired  that  the  defendant  below  was  indebted  to  '?70 
1,.-—.  ,  i-tt  •!  .«•    '•®"  "*"•* 

the  piamtin  m  a  certain  sum,  which  he  promised  to  pay  wttmn  the  allege  that 

juruJiction  s  ha  it  did  not  state,  that  the  money  was  had  and  received  *^^^^^^ 

fuithin  the  jurisMction.  reteived 

There  was  another  count  on  an  account  stated,  which  alleged  jTrudLio^n, 

that  the  account  was  stated  within  the  jurisdiction.  •;  ^^  « 

,  ,  •'  that  the  de- 

CbtmAre^  for  the  plamtin  iii  error.  fcndant/r«« 

In  actions  in  inferior  Courts,  it  is  necessary  that  the  gist  of  JJ^^„'*jf' ^ 

the  action  should  appear  to  be  within  their  jurisdiction.     He  A  Court  of 

haw^  and  receiving  of  the  money  is  the  consideration  of  the  award  a  «e- 

promise  in  the  present  case ;  the  declaration  would  have  been  *'^'  ^^ 

bad,  if  that  had  been  omitted :  Und,  being  the  most  material  proceedings 

part,  it  ought  to  have  alleged  that  the  money  was  had  and  received  jj^^erior* 

wrtKjf  the  jurisdiction.  Court :  and 

He  cited  several  authorities  in  support  of  this  objection.    In  anyone 

Siman  v,  Dovtj,  6  Mod.  223.  and  Soft.  404,  it  was  held,  that  ^SJla^J^* 

every  part  of  chat  which  is  the  gist  of  the  action  in  aa  inferior  be  b«d,  and 

Cowrt  should  appear. to  be  within  its  jurisdiction.  ^libS'ge- 

must  be  re* 
venedMi*/^. 


t^  CASES  IN  EASTER  TERM, 

1 786.        The  case  of  Peacock  against  Bdl  and  another  (a\  he  said,  vas 
directly  in  poinL    That  was  a  writ  of  error  on  a  judgment  in 


'^^^  the  county  palatine  of  Dnrhmm^  in  which  Court  the  phintifi 
Wall,  dechred  that  the  defisadant  was  indebted  to  them  in  the  city  of 
Durham  in  39/.  for  goods  and  merchandises  by  the  plainti^i 
before  that  tinie»  soU  and  deli?ered  to  the  defendant,  and  bdng 
so  indebted  he  promised  to  pay,  l^tc.  After  verdict  for  the  plain* 
tiff,  error  was  brought,  and  exception  was  taken  to  the  dcda^ 
ration,  that  it  did  not  state  that  the  goods  were  sold  and  delivered 
within  the  jurisdiction.  There  it  was  agreed,  that  this  was  a 
good  exception  to  a  declaration  in  an  inferior  Court ;  but  diat 
declaration  was  determined  to  be  good,  because  the  Court  of  the 
county  palatine  was  an  original  superior  Court. 

He  mentioned  another  case  of  WaUkct  v.  Cooper  (b),  in  which 
it  was  determined  on  a  writ  of  false  judgment,  brought  upon  a 
judgment  in  the  borough  Court  of  Jyleshtrj^  that  the  declaration 
must  allege  that  the  goods  were  sold  and  delivered  within  the 
jurisdiction,  as  well  as  that  the  defendant  promised  within  it; 
and  the  words  of  the  Court  there  are  very  strong,  "  if  there  were 
<<  no  precedents  to  the  contrary ,  we  should  be  desirous  to  help  this 
«<  judgment  after  a  verdict ;  but  we  cannot  do  it  against  so  many 
«'  precedents  (/)!* 

Wood^  contri,  observed,  that  this  was  after  verdict ;  and  erery 
thing  necessary  to  support  it  must  now  be  presumed  to  have  been 
proved  at  the  trial.  Unless  the  plaintiff  below^  proved  that  the 
moftey  was  had  and  received  within  the  inferior  jurisdiction^  he 
could  not  have  recovered.  Most  of  the  cases  cited  on  the  other 
side  were  of  ancient  date :  he  hoped  this  would  receive  a  more 
liberal  determination  i  especially  as  this  was  one  of  those  cases 
which  are  aided  by  the  statutes  of  jeofails. 

But  this  objection,  (even  supposing  it  to  be  well-founded) 
goes  only  to  one  count.  The  other,  which  is  on  an  account 
stated,  is  indisputably  good.  The  declaration  alleges  the  ac* 
,  count  to  have  been  stated  within  the  inferior  jurisdiction :  and  it 
has  been  determined  that  it  is  not  necessary  to  state  that  the  items 
of  an  account  stated  arose  within  such  jurisdiction  {d).  The 
judgment  must  be  affirmed  as  to  that  count  which  is  good,  and 
then  there  should  be  a  writ  of  enquiry  to  assess  the  damages  on 


(«}  I  Sutwd,  73.  («)  r.  ilao  a  Ld.  Stjm  i  jiQL 

ii)  %  mu.  i«.  0)  %  Stra.  817. 

it; 


IK  THE  Twenty-sixth  Year  of  GEORGE  IIL  tg^ 

tt;  fsrkisimpossibkfortfabCoimtoaaceftaiawhatdam^        I7ttf. 
were  gifcn  on  each  count  ■> 

UeeimkAttd  Grata  9nAAsUe{a)  to  OKwihktzO^  '^^^^ 

may  award  a  veture  ie  mvo^    Here  he  hoped  the  Court  would    wlu# 
grant  sach  a  writ  to  asaesa  the  damages,  aa  also  the  coats  whidi 
the  plaintiff  below  is  endtled  tO|  if  one  count  be  good. 

A  ^emrg  di  tmm  has  also  been  awarded  by  the  House  of  Lords 
on  a  writ  of  error  (A).    But 

PerCyriam,  There  is  no  instance  of  a  Court  of  Error  grantbg 
a  vemn  dt  fmvo%  when  the  ptooeedings  originated  in  an  inferior 
Coart(r).  We  cannot  now  say  on  whidi  of  the  counts  dafuageg 
were  given  (d).  None  of  the  statutes  of  jeoAuls  assist  the  present 
case.  The  first  count  is  defeedve  in  substance,  for  daeconsider* 
atkm  of  the  pronuse,  wlneh  is  the  oumey  had  and  ncdtcdi  is 
not  aBeged  to  be  widlin  die  jurisdicdoo. 

Judgocat  tcferaed  (#)• 

(4)i^l&696.  (4  Vide  a  5«r.  1053.    4  Avwm*  Af.  s8a  pott. 

(0  Vid.  1  &r.499'  ft  X  i'^rr.57a. 
W  Vide  Haaaei  t.  Snywardy  poft.  %  voL  435* 

^)  TliB  taut  polat  wu  detctmiaed  in  Ormt  ▼.  A4wy,  withwit  argument,  oa  tfat 
suthorityofibiscaie.    Tr.  %9  Gt9.  ^  B.  R0 


^-^^zPy^  Rtzroy  agcinst  Gwillih .  WfH^^ 

rPROVER  for  goods,  tned  before  Lord  jHfamfiM,  Cb.  J,  BdbKa 
-*•  at  die  Sittings  after  last  Hilary  Term  at  Wistnumier.  Se^m- 

Tie  phindff  had  pawned  goods  of  the  Talue  of  about  90/.  to  teifbya  d- 
the  defendant  who  was  a  broker,  for  ^Hiich  he  advanced  her  25/.  IdirfftoA* 
and  was  torecdve  nine  guineas  for  the  interest  thereof  for  half  "  iwnKmi 
a  year:  m  order  fo  secure  which  a  written  agreement  was  entered  must  tender 
into,  die  purport  of  which  was  diat,  upon  payment  of  34/.  jr.  jJI-f^^ST 
and  interest  thereon,  the  plaintiff  was  to  have  the  goods  re*  advanced. 
toned;  (except  in  case  of  loss  or  accident  by  fire.)  184."^' 

It  appeared  in  evidence  that  a  fire  had  happened,  by  which  ^^J^h^^l^ 
^  greater  part  of  the  goods  had  been  consumed.    A  demand  of  349. 
Ae  icmaining  part  was  afterwards  made  by  the  plaintifi>  add  ^"^^"^^^^ 
4*  oSned  for  warehouse  room,  which  being  refused,  she 
hnmght  this  action. 

Idvd  Mansfield  being  of  opinion,  at  the  trial,  that  the  par- 
tics  wot  in  ;^  delicto^  and  diat  the  rule  potior  at  conditio  posii^ 
dentis  q^^  xo  prevaili  nonsuited  the  plaintiff. 

Luders 


154  CASES  IN  EASTER  TERM, 

1786.        Luieri  moTed  to  set  aside  this  nonsuit,  and  to  hare  a  new 
trial,  upon  the  ground  that  the  plaintiff  was  not  pariiceps  crimimSi 


^7'w^    but  that  the  usury  was  wholly  on  die  part  of  the  defendant, 

GwiLLiM.  und  therefore  the  rule  did  not  apply.  Cowp.  aoo.  (5*  792.    The 

^/(fiM^jJi  ^  ."Jv/^bufidff,  in  order  to  recover,  had  only  to  shew  a  title  in  herselfj 

V  V/"/  ^  possesion  in  the  defendant,  and  a  tender  for  the  warehousc- 

/^'  room.    The  defence  set  up  to  this  was  an  usurious  contract, 

which,  if  it  were  allowed,  would  entirely  defeat  all  the  statutes 

against  usury. 

That  from  a  consideration  of  the  case  of  Astlej  t.  Rtymlds{a), 
it  appeared  that  trover  was  the  proper  remedy  in  this  case. 

Lord  Mansfield,  Ch.  J. 

This  is  an  equitable  action  brought,  by  the  plaintiff  in  order 
to  be  relieved  from  an  usurious  contract.  She  must  4:ome  there- 
fore with  clean  hands,  according  to  the  principle  laid  down  in 
the  case  of  Basanquit  and  Dashwood{b)^  that  those  who  seek 
Equity  mu«t  do  equity.  It  was  there  determined  that  a  Court  of 
Equity  would  afibrd  relief  in  such  cases  upon  payment  of  princi- 
pal and  interest.  A  lender  upon  an  usurious  contract  is  pre- 
cluded from  recovering  any  thing  upon  such  contract ;  but  if  the 
borrower  seek  relief,  he  must  first  do  what  is  right  as  between 
the  parties.  Here  the  plaintiff  did  not  tender  what  had  been 
actually  advanced,  and  cannot  therefore  have  the  benefit  of  dtis 
equitable  action. 

BuLLER,  J. — It  is  the  plaintiff  who  discloses  and  relies  on  the 
usurious  contract  in  this  case,  in  order  to  take  advantage  of  it. 
The  borrower  brings  the  action.  It  is.  enough  for  the  defend- 
ant to  say  that  the  goods  were  pawned  by  the  plaintiff.  Then 
the  plaintiff  in  answer  is  obliged  to  shew  an  agreement,  by  which 
she  is  entitled  to  have  these  goods  returned  to  her  on  payment  of 
certain  interest,  which  b  usurious  on  the  face  of  it,  and  which 
she  is  desirous  of  setting  aside ;  but  she  has  done  nothing  to 
entitle  herself  to  the  relief  she  claims. 

This  case  is  distinguishable  from  the  case  of  Astley  and  Rej' 
noUs:  there  the  action  was  brought,  not  to  avoid  the  contract, 
and  recover  the  whole  sum  paid,  but  only  the  surplus  above  the 
legal  interest. 

Per  Cur.  Rule  refused. 


(«)  »  Stra,  915.  &  £uli-  N.  P.  13*. 

(^)  Cstt.  in  £q.  temp.  I^.  Tmlkti,  3S.  et  vid.  Fm.  Abr.  tit.  Usury,  p.  SlS» 


Thompson 


IN  THE  TlTEKTir-SIXTH  YeAB  OF  GEORGE  IlL  t5| 

1786. 


Thompson  and  Others,  Assignees  of  Jane  Wiseman,    tridmy^ 
W^!^:?^  against  Freeman.  >^^/-  ^^../^     ^^^"^ 

npHIS  vas  an  action  of  trover  tried  before  BuUer^  Justice,  if  abrak^ 
-■'  at  the  Sittings  after  hst  Hilary  Term,  at  GuildbaU,  and  was  "^^^ 
brought  hj  the  assignees  of  the  bankrupt  in  order  to  recover  to  a  creditor 
iome  goods  which  the  defendant  had  taken  possession  of  under  a  apprebcn- 
wairant  of  attorney  to  confess  a  judgment  executed  by  the  bank-  "*"  ^  ^^ 
rupt  about  six  months  before  the  act  of  bankruptcy  committed,  however 
but  at  a  time  wlien  she  knew  she  was  in  an  insolvent  state.  SS^lSSiw 

The  defendant  had  in  the  year  1 780  joined  in  two  bonds  with  V^  >*  ^^^^ 
the  bankrupt,  and  had  received  a  counter-bond  of  indemnity.  [3^.  &  p. 
"When  these  bonds  became  due,  the  bankrupt,  not  having  where-  ^'|^,  ^^^ 
withal  to  discharge  them,  applied  again  to  the  defendant,  and  en-  xi  ib.  156.^ 
gaged  him  to  join  with  her  in  two  new  bonds,  payable  in  Jtdj  uie'Jrfai- 
1784,  for  the  purpose  of  raising  money  to  take  up  one  of  the  old  f^*»  "'**. 
bonds:  one  of  them  was  accordingly  taken  up  the  i^thjan.  1 784.  thcUaknift 
The  defendant  took  another  counter-bond  of  indemnity  upon  J^J^Sd^T 
his  jdimng  in  the  two  last  bonds.  mcivcd  • 

Previous  to  the  3d  of  Junt  1 785,  the  day  on  which  the  act  of  £^^t». 
bankruptcy  happened,  the  bankrupt  sent  for  the  defendant,  and  ^^'*^. 
proposed  to  him  that  he  should  taJce  out  his  debts  in  goods,  to  to  her  bank. 
which  he  acceded,  and  the  warrant  of  attorney  in  question  was  ^^  ^^ 
given.  It  appeared  that  her  reason  for  sending  for  the  defendant  Wodt  b«» 
originated  from  a  letter,  taking  notice,  though  not  in  a  threaten-  ^vcda 
ing  way,  of  her  situation  with  respect  to  the  defendant,  which  ]JJ^*  ^ 
letter  she  had  received  just  before  from  Messrs.  Fosset  and  oomkm 
Bellamy,  whom  she  knew  to  have  acted  in  a  former  transaction  jj^j^ 
as  anomies  for  the  defendant,  though  upon  this  occasion  they  ^^"2[« 
were  not  in  fact  concerned  for  him.  j     poMetsioo  of 

The  two  last  bonds  were  not  discharged  by  the  defendfnt  f^°^"^^ 
till  some  time  after  the  execution,  nor  had  the  obligees  ever  be  was  en- 
threatened  to  resort  to  him  for  payment  at  that  dme,  the  bonds  ^^  tbcm^ 
not  having  then  become  due.  •b*^"*'  ^^ 

Another  circumstance  was  also  much  relied  upon  for  the  plain-  tho*  tSe  tw<r 
tifeat  the  trial,  that  the  defendant  upon  his  examination  before  ^^J*5ia^*" 
the  €Of&missioners  had  sworn,  that  when  he  took  possession  of  cbaised  l^ 
^  goods,  under  the  warrant  of  attorney,  he  was  not  an  actual  ^^^^-^ 
creditor.  ^^°>  ^  ^ 

The  judge  left  it  to  the  jury  to  connder  whether  the  means  then  threat- 
which  the  bankrupt  put  into  the  defendant's  hands  to  pay  him-  ^^^ 
•elf  were  fraudulent  or  not ;  for  if  she  had  executed  the  warrant  for  payment. 
of  attorney  from  necessity,  or  in  order  to  save  herself,  though 


t^$  CASES  IN  EASTER  TERlf» 

1786.     defendant  was  uking  due  means  to  enforce  his  demands  upon 
-^  her,  it  was  certainly  a  legal  act ;  but  if  she  had  acted  merely 


-/;/?'^T. 


TfloMr-    ^i^ii  a  yjc^  ^o  favour  the  defendant,  and  give  him  an  unjust 
t^iui     preference,  it  was  void 
FftKMAN.      iji^  j^^,  £^jj^  ^  vcidict  for  the  defendant  j  and  now,  Er- 
f.  Ar?  <^^i^      shm  moved  for  a  new  trial,  on  two  grounds : 
fi,  Jr./,  1st,  That  the  defendant  at  the  time  of  executing  the  wanant 

UliUh^  ®^  attorney  was  no  creditor  of  the  bankrupt.  If  a  creditor' 
threaten  process,  and  in  consequence  of  such  threat  the  debt  is 
paid,  and  the  debtor  afterwards  become  a  bankrupt,  the  prefer- 
ence given  under  those  apprehensions  is  valid  and  binding;  bat 
not  so,  if  the  person  ihnaUmng  was  no  creditor  at  the  time, 
though  he  afterwards  becomes  so. 

The  question  then  is,  how  far  the  defendant  was  a  creditorf 
He  was  then  only  bound  as  a  surety  with  die  bankrupt,  and  bis 
debt  could  not  arise  till  he  had  actually  discharged  the  bonds: 
But  at  that  time  he  was  not  even  direatened  to  be  csdled  upon  \ 
that  would  have  been  a  middle  case,  and  though  still  there  would 
have  been  no  existing  debt,  yet  it  might  perhaps  have  become  a 
question,  whether  or  not  it  would  have  been  such  an  eqaitibk 
daim  as  this  Court  would  support  («). 

qMj^  Allowing  the  defendant  to  have  been  a  creditOTf  yet  this 
case  is  not  distinguishable  from  the  general  rule,  which  avoids 
every  preference  by  the  bankrupt,  unless  obtained  by  the  due  di- 
ligence of  the  creditor  Here  the  defendant  made  no  applicstioa 
to  the  bankrupt,  nor  did  any  act  to  entitle  himself  to  tfau  prefer- 
ence: therefore,  as  between  these  parties,  her  sending  for  him 
was  a  mere  voluntary  act,  which  brings  this  case  within  the  rule 
laid  down  in  Harmon  v.  Fubn  (^)  \  that  however  mtritorimi  the 
preference  may  be,  if  it  were  not  given  in  consequence  of  the  cre- 
ditor's threatening  the  bankrupt  with  legal  process,  it  is  vwd  (c). 

(0)  Vi(k  Tnusaint  v.  Martimmai,  pott.  1  voL  loa  (I)  Cnaf  .  1 17. 

(0  In  Casar  and  Othen,  usgnees  of  m«f«  v.  Gm^  M.  30  Gcvk  3.  B.M.  vhicfc 
was  trover  for  a  biU  of  exchange  drawn  bj  Wtiu  tke  bankrupt*  on  enc  St^,  m' 
accepted  by  him  ;  where  it  appeared  that  the  defendant^  a  creditor,  had  called  on 
mUt  three  days  before  his  bankruptcy,  and  demanded  payment  of  his  delft,  sod  le- 
cdved  from  him  this  bill;  the  Court  held  [upon  a  motion  for  a  new  trial,  which  «>* 
panted]  that  the  defendant  had  a  right  to  retain  the  bi]l»  though  he  bad  not  actoiBf 
threatened  any  legal  process.  And  afterwards  on  the  id  trial,  Lord  Xnym  said  that  in 
coondcring  whether  snch  payment  were  in  order  to  give  an  undue  preference,  and  is 
contemplation  of  bankruptcy,  it  was  not  sufficient  to  shew  {which  was  the  oi>ly  eti- 
dence  produced  by  the  phuntifi  in  this  case]  that  the  Unknot  must  have  known  thsC 
insolvency  was  meviuUe,  but  the  |w  MMM  of  4««6  must  be  cmsidered ;  thougkift 
bankrupt  oficumsiy  made  such  payment  to  a  creditor  on  the  eve  of  his  bankruptcy,  thit 
of  itself  would  be  evidence  of  ttiuA  i  it  would  no^  be  a  payment  in  the  ordinary  eeont 
di  trade.  On  the  other  hand  it  was  not  nacaaiary  to  the  validity  of  such  piy0fl<f 
that  the  creditor  shouU  actnally  thmtan  an  anest ;  but  there  mifht  be  a  Middle  a« 
between  the  two«  like  the  preseiii»  where  the  creditor  called  OD  his  debtor^  an4  ^ 
jMsMjayacnt.  which  the  littq  laqiittcd  tft  ^^ 
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Loid  Mansfield,  Ch.  J. —  1786. 

A  bankrupt  when  in  contemphtion  of  his  bankruptcy  cannot  ■ 
by  his  voluntary  act  fisivour  any  one  creditor ;  but  if  under  fear      ".on ^ 
of  legal  process  he  gives  a  preference,  it  is  evidence  that  he  does  ^  <v^^ 
not  do  it  voluntarily.     And  though  the  defendant  in  this  case 
had  taken  no  steps  to  secure  himself  in  case  he  was  called  upon^ 
yet  the  bankrupt  acting  from  ViisUke  was  under  the  same  appre- 
hensions of  legal  process,  as  if  the  defendant  had  actually  t6r«rf- 
inedhcti  so  that  her  executing  the  warrant  of  attorney  was  not 
a  voluntary  act,  but  the  effect  of  fear,  however  groundless  that 
might  be.  Rule  refused. 


Thompson  and   Another,   Assignees  of  Nelson,  a  Tat^d^y, 
Bankrupt,  against  Councell.  Muy^th. 

^PHIS  was  an  action  of  trover  for  several  articles  of  plate  a  btnknipt 
-'^  by  the  assignees  of  a  bankrupt.  JttulJtTLiy 

The  cause  came  on  to  be  tried  at  the  Sittings  after  last  Hilary  mainte- 
Term,  at  GuiUhaUj  before  Lord  Mansfield^  when  the  jury  found  hit"efiecu^ 
a  verdict  for  the  plaintiffs,  damages  20/.  and  costs  40J.  subject  ^""'?  ^ 
to  the  opinion  of  the  Court  on  the  following  turn. 

(last — That  on  the  9th  day  of  Jtdy  1785  the  bankrupt  com- 
mitted a  secret  act  of  bankruptcy. 

That  on  xhc  27th  of  July  the  bankrupt  was  surrendered  in  dis^ 
charge  of  bail  to  the  custody  of  the  marshal  of  the  Kinfls  Bench. 

That  on  the  ad  of  August  a  conunission  of  bankrupt  was  is* 
sued  against  him. 

That  on  the  5th  and  6th  of  the  same  month  of  August^  the 
bankrupt,  having  a  family  of  six  children,  applied  to  the  defend- 
ant, who  was  his  sister-in-law,  to  take  out  of  his  house  so  muck 
plate  as  would  raise  20/.  for  the  maintenance  of  himself  an^ 
£unily. 

That  she  borrowed  20/.  upon  the  plate,  for  the  support  of  the 
bankrupt  and  his  family,  all  of  which  she  expended  in  the  mainr 
tenanceof  the  bankrupt  and  his  family  for  the  space  of  55  days> 
bettdea  advancing  14/.  more  of  her  own  money  for  that  purpose. 

That  the  defendant  knew  of  the  commissbn  of  bankrupt  hav- 
ing issued  when  the  plate  was  taken  from  the  bankrupt's  house. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
phintifEi  axe  entitled  to  recover  in  this  action  ?  If  the'  Court 
shaQ  be  of  opinion  that  the  plsdntifis  are  entitled  to  recover  in 

Yoi.  I.  M  tW» 
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this  action,  than  the  verdict  to  stand.  But  if  tbe  Covft  shall  t)c 
of  opinion  that  the  plaintiiB  are  not  entitled  to  fecover,  Aen  a 
verdict  to  be  entered  for  the  defendant. 

Worrall^  for  the  plaintiiF,  made  two  questions ; 

1st,  Whether,  under  any  of  the  statutes  relating  to  bankrupts, 
the  bankrupt  is  entitled  to  receive  any  maintenance  from  hit 
effects  during  his  examination  ? 

2dly,  Whether,  supposing  he  has  a  right  to  any  such  mainte- 
nance, any  other  persons  than  the  assignees  can  allow  it  ? 

As  to  thz  first y  no  maintenance  is  allowed  by  any  of  the  sta- 
tutes. The  only  two  instances  where  any  allowance  is  made  are, 
either  where  the  bankrupt  conforms  to  the  bankrupt  laws,  and 
pays  ten  shillings  in  the  pound ;  in  which  case  he  is  entitled  to 
5  per  cent,  under  the  5  Geo.  z.  c.  30.  /.  7.  and  so  proportionably 
to  a  larger  sum  according  to  the  dividend  which  his  creditors 
receive  \  or,  2dly,  where  the  bankrupt  is  entitled  by  the  same 
statute  {a)  to  receive  xs.  6d.  per  day,  while  sibttling  his  accounts, 
after  obtaining  his  certificate. 

That  the  Legislature  did  not  intend  to  aHow  a  bankrupt  an^ 
maintenance  is  very  clear  from  a  review  of  the  9th  section  of 
the  same  act,  where  there  is  an  exception  as  to  bis  took  of  trade 
and  wearing  apparel,  {5V.  but  no  mention  is  made  of  any  main- 
tenance ;  so  that  if  the  Legtslature  had  intended  to  make  any 
further  exception  in  favour  of  banloi^s,  they  would  have  in- 
serted it  in  tliat  section  of  the  statute* 

There  could  be  no  doubt  but  that  the  property  was  vested  in 
the  assigneee  from  the  time  ef  the  bttokruptcy.  And  trof er  is 
the  proper  action.  Cooper  and  Chitty.  i  Burr.  to.  t  Bladat, 
Rep.  65. 

2dly,  Even  admitting  that  any  allowance  ought  to  be  made 
ts>  a  bankrupt  out  of  hia  eflbcts  during  his  examination,  the  as- 
signees alone  are  the  proper  judges  o£  that  allowanee.  They 
have  the  distribution  of  his  effects.  In  this  case  the  commission 
issued  on  the  ad  of  Jiuguiiy  and  the  goodd  were  not  taken  tiH  the 
6th  of  Asgusty  when  the  messenger  was  in  possession  under  die 
commission. 

Mmgaj^  cormra^  dM  hot  dispute  ^at  the  bankvupt's  effects  were 
vested  in  the  astigneeB  by  vria^n  from  the  time  ef  the  act  of 
bankruptcy)  but  said  the  only  question  heve  w»s,  whedier  thi» 
ease  under  all  its  drcnmstanees  did  not  make  a  necessafy  excep* 
tion.    It  ha^  been  usual  in  these  cases,  when  Aete  hfts  been  no 
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fraudf  and  the  demand  has  not  been  unreasonaUcy  not  to  en-     1786. 
quire  too  strictly  whether  the  bankrupt  and  his  family  have  been 
odatntained  out  of  his  efiects  from  the  time  of  the  bankruptcy 
till  the  last  examination.    It  has  nerer  yet  been  determined  that     9^^ 
no  allowance  ought  to  be  made  to  him :  and  it  has  been  the  eoa-      «sliJ^ 
stant  usage  to  maintaiii  him  during  that  time.     And  it  can  niake 
no  difference  whether  the  support  is  to  come  through  the  hands 
of  the  assignees,  or  to  be  taken  by  the  bankrupt  himselfi  wbeti 
it  is  even  not  suggested  that  such  maintenance  is  unreasonable. 
In  this  case,  the  smallness  of  the  sum  taken  excludes  any  idea 
<^f  fraud ;  especially  as  the  sister  advanced  14/.  of  her  own  in 
Edition  to  the  bankrupt's  2o/. 
Wd  Mansfield,  Ch.  J. 

This  is  a  very  cruel  case;  but  if  the  assignees  insist  upon  thik 
^laim,  this  Court  cannot  assist  the  defendant. 

BuiXER,  J. — Supposing  the  bankrupt  ought  to  be  maintained 
^=}ut  of  his  efiects  during  his  examination  (0),  yet  this  diftndant 
^cirannot  be  justified  in  taking  the  property  of  A.  to  maintain  ^. 

The  Postia  to  be  deliTered  to  the  plaintiffs. 

(«)  Set  dw  csccptimi  in  the  bftnkrupt't  last  extmination,  of  what  has  been  laid  out 
Sa  the  ordtnaty  expenc  of  himself  and  of  his  family,  in  5  Gto,  1.  f.  |0.  #.  f . 


HiCHT  on  the  Demise  of  FLOWEa  against  Darby  and  neid^y, 
^}y^jf"f>  Bristow.  c.;^.  /^^^  y..<-'^^7^^: 

Ejectment  tried  at  the  last  Assizes  at  Salisbufj^  befere  in  the  case 
-^Habam,  Baron,  when  a  verdict  was  found  for  the  plaintiff;  t^^^^Z 
^ubjeet  to  the  opinion  of  the  Court  of  King's  Bench  on  the  foi*  j^u  there 

I       .  *  must  be  half 

H}WUlg  case  :  .year's  no- 

That  the  lessor  Qf  the  plaintiflF  was  seised  in  fee  of  the  premises  ^^^*  *°  2"**' 
^ti  qaestbn.   That  on  the  i  ith  day  of  May  178 1,  the  defendant  the  ezpira- 
J>arij  took  the  premises,  which  are  a  house  in  Salisbury^  and  oc-  ^^^f  *^** 
-^upied  dicm  as  a  public-house  from  that  time  under  a  parol  de-  L».^«"A7^- 
*>u«c  at  10/.  per  annum  i  the  rent  to  coinmcnce  from  Midsummer  ^  *  ^ 

^hen  next  following.    The  defendant  Darby  let  part  of  the  pre-  •>^^-*^*'  ^  ^^ 
^^litea  to  the  defendant  AtMw.  That  on  the  a6th.Afer^A  1785,  ^  Mf  ^S 
^  defendant  Darby  was  senred  with  a  notice  tdquit  on  the 
^9llr of  S^/»fij«r  following.' 

Ma  The 
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1785.         The  question  is,  Whether  the  lessor  of  the  plsuntiffi^  entitled 
to  recover  ? 


-j^iTJ         LeMesurier  for  the  ^hintiS. 

Dakbt.        The  question  for  the  Court  to  decide  is,  whether  the  nile 
*^  /3  ;     J  which  requires  that  half  a  year's  notice  should  be  given  tp  a  tc- 

y  nant  at  will,  before  an  ejectment  can  be  brought,  requires  also 

*•  /?   .  V/'.  jjj^^  g^gjj  notice  should  expire  at  the  end  of  the  year.    Neither 

I'^uf  V  ^fliil         ^^  ^^^  ^^  Parker  dem.  Walker  against  Constable  (a),  and  the 
'  cases  there  cited,  nor  any  subsequent  case,  require  die  notice  to 

Ui^k^'S  expire  at  the  end  of  the  year;  but  it  is  sufficient  if  notice  be 

'  given  for  the  space  of  half  a  year,  without  reference  to  any  par- 

ticular period  of  the  term. 

In  the  case  of  Throgmortm  dem.  Wandby  v.  Whe^dale  (^),  it 
is  said  that  half  a  year's  notice  to  quit  to  a  tenant  at  will  is  as 
old  as  Henry  the  Eighth's  time  (c)  \  but  no  mention  is  there 
made  as  to  the  time  when  the  notice  is  to  be  given. 

But  if  the  rule  is  to  prevail  in  any  instance,  still  there  is  a 
great  difference  between  land  and  houses.     The  same  reasons 
which  may  induce  the  Court  to  extend  it  to  the  former  are  not 
applicable  to  the  latter.    With  respect  to  lands,  there  might  be 
a  hardship  in  suffering  the  landlord  to  oust  the  tenant  in  the 
middle  of  the  year,  by  which  he  would  be  put  to  the  inconve- 
nience and  expense  of  carrying  the  crops  from  off  the  premises. 
But  no  such  reason  could  arise  in  the  latter  case  from  the  nature 
of  the  thing  itself.     On  the  contrary  more  inconvenience  would 
ensue  both  to  landlords  and  tenants  from  adopting  the  strict  rule 
a^empted  to  be  imposed,  than  by  adhering  to  that  which  seems 
originally  to  have  prevailed,  namely^  of  giving  half  a  year's  notice 
to  quit,  without  reference  to  any  particular  period  of  the  term. 
If  it  be  objected  that  the  rent  is  not  here  stated  to  have  been 
reserved  quarterly,  the  inconvenience,  if  any^  must  fall  upon  die 
landlord,  who  will  thereby  be  deprived  of  his  rent  for  one  quar- 
ter ;  as  the  landlord  whp  determines  a  tenancy  at  will  does  it  at 
his  peril  {d). 

(«)  3  fViiu  %S'  W  iK/.  9  ^-  3.  Bflf'  ^'  P'  96. 

(0  13  ^.8.15.*. 

W  Vid.  Hargrove^  Co,  Lift,  56. 1,  note  16.  and  the  cases  there  cited.  « If  iVerc 
"  is  tenant  at  wUl  rendering  rent  at  MUbadmas,  and  lessor  determines  the  wiO  before 
«  MUhatUma,,  he  shaH  not  haye  any  rent ;  but  it  has  been  holden  that  if  lessee  at  any 
«  day  before  the  rent  day  determines  hia  wiU,  yet  lessor  sfaaU  have  the  xent  Inawin^ 
•«  the  nekt  day  after  such  detcnnination  of  the  will" 
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GMs  for  the  defei\(Iant.    What  was  formerly  a  tenancy  at     1786. 
will  18  now  a  tenancy  from  year  to  year ;  and  a  tenant  from  — 
year  to  year  must  ex  vi  termini  hold  for  a  whole  year.    In  this     '^'*)"J 
case  the  year  ended  at  Midsummery  therefore  the  half  year's  no-    Dahbv. 
tice  ought  to  have  been  to  quit  at  that  time. 

He  then  cited  a  case  of  Sykes  on  the  several  demises  of  Mur-^ 

UstTojd  tsf  Wilkes  v. : ,  before  Blachstoney  Justice,  at  York 

Summer  Assizes,  1774,  where  John  Afurgatroyd^  being  seised  * 
for  life,  remainder  to  his  wife  for  life,  with  remainders  over,  in 
2772  agreed  with  the  defendants  to  grant  them  a  lease  for  four* 
teen  years  to  commence  from  the  13th  February^  1772,  at  14/. 
per  qnn.  The  defendants  entered  under  that  agreementj  but  no 
lease  was  granted.  J,  Murgatroyd  died  in  July  1773.  At  the 
latter  end  of  the  same  month  his  widow  gave  the  defendants  a 
notice  to  quit  on  the  2d  February  next,  and  some  time  after 
nude  a  lease  to  the  lessor  of  the  plaintiiF  Wilhesy  to  commence 
on  the  2d  February.  Subsequent  to  this  she  accepted  half  a 
year's  rent  from  the  defendants  which  was  due  at  Martinmas 
1773.  Blacistone,  J.  seemed  to  think,  that,  if  no  notice  to  quit 
liad  been  given,  the  acceptance  of  rent  would  have  been  suf- 
ficient evidence  of  an  agreement  between  her  and  the  defen- 
dants,  that  they  should  continue  from  year  to  year ;  and  there- 
fore a  notice  subsequent  to  that  acceptance  of  rent  must  have 
been  a  half  year's  notice  to  quit  on  the  13th  February,  but  the 
acceptance  of  rent  was  only  evidence  of  such  agreement,  and 
rebutted  by  the  notice  *,  and  so  the  plaintiiF  had  a  verdict. 

In  another  case  before  Lord  Mansfield,  at  Guildball,  in  which 
Mr.  Duncomb  brought  an  ejectment  against  a  tenant,  but  could 
not  prove  from  what  time  the  term  commenced ;  the  tenant 
proving  it  to  be  different  from  the  time  to  quit  mentioned  in  the 
notice,  the  plaintiff  was  nonsuited. 

And  in  a  later  case  of  Doe  dem,  Puddicombe  v.  Harris,  at 
Dcrcbester  Summer  Assizes,  1784,  before  Eyre,  Baron,  the  647.] 
demise  was  bid  on  the  30th  March,  1784.  The  plaintiff  prov-* 
ed  a  receipt  of  rent  from  the  defendant,  and  that  he  gave  him  six 
months  notice  to  quit  at  Lady-day,  1784.  Among  oth^  objec- 
tions agsdnst  the  plaintiff's  recovering,  the  following  was  taken  j 
that  supposing  the  defendant  was  tenant  from  year  to  year,  it 
was  not  proved  that  he  was  tenant  from  Lady^day  to  Ladyday, 
and  80  no  tenancy  was  proved  upon  which  a  notice  to  quit  could 
operate.    But  Eyre^  Baron^  in  answer  to  this  objection,  said 

that 
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X  786.     that  M  the  defendant  had  six  months  notice  to  quit  at  Laif4ajy 
— ^— —  he  ahould  presume  tbat  he  was  tenant  from  Lady-day  to  Lady 
^*w     Ay,  unless  the  contrary  were  shewn,  and  therefore  the  notice 
Da»9t.    was  sufficient. 
[a^'P-  All  these  cases  prore  clearly  the  point  contended  for  {a\ 

***'  ^'-i  X#  Mesitrier  replied,  that  all  the  cases  cited  related  to  land 

alone  and  not  to  houses,  and  fell  within  the  distinction  befoie 
taken ;  the  reasoning  from  them  therefore  does  not  apply.  This 
species  of  holding  is  still  in  strictness  a  tenancy  at  will,  though 
by  construction  it  is  considered  in  the  case  of  land,  for  the  sake 
of  convenience,  as  a  tenancy  from  year  to  year.  There  is  no  ne- 
cessity for  extending  that  construction  to  such  cases  as  the  present. 
Lord  Mansfied,  Ch«  J. 

Wlien  a  lease  is  determinable  on  a  certain  event,  or  at  a  par- 
ticular period,  no  notice  to  quit  is  necessary,  because  both  parties 
[8£ai#.358]  are  equally  apprized  of  the  determination  of  the  term  (b). 

If  there  be  a  lease  for  a  year,  and  by  consent  of  both  parties 
the  tenant  continue  in  possession  afterwards,  the  law  implies  a 
tacit  renovation  of  the  contract.^  They  are  supposed  to  have  re- 
newed the  old  agreement,  which  was  to  hold  for  a  year.  But 
then  it  is  necessary  for  |the  sake  of  convenience,  that,  if  either 
party  should  be  inclined  to  change  his  mind,  he  should  give  the 
other  half  a  year's  notice  before  the  expiration  of  the  next  or  any 
following  year  :  now  this  is  a  notice  to  quit  in  the  niiddle  of  the 
year,  and  therefore  not  binding,  as  it  is  contrary  to  the  agreement. 
As  to  the  case  of  lodgings,  that  depends  on  a  particular  coq- 
tract,  and  is  an  exception  to  the  general  rule.  The  agreement 
between  the  parties  may  be  for  a  month  or  less  time,  and  there 
to  be  sure  much  shorter  notice  would  be  sufficient,  where  the  te- 
nant has  held  over  the  time  screed  upon,  than  in  the  other  case. 
The  whole  question  depends  upon  the  nature  of  the  first  contract. 
AsHHURST,  J. — lliere  is  no  distinction  in  reason  between 
houses  and  lands,  as  to  the  time  of  giving  notice  to  quit.  It  is 
necessary  that  both  should  be  governed  by  one  rule.  There  may 
be  cases,  where  the  same  hardship  would  be  felt  in  determinbg 
that  the  rule  did  not  extend  to  houses  as  well  as  lands  ^  as  in  the 
case  of  a  lodging-bouse  in  Land^m^  being  let  to  a  tenant  at  Lady- 
day  to  hold  as  in  the  present  case :  if  the  landlord  should  give 
[6j;«/.xaz]  Qotii;^  to  quit  at  MkbadnuUf  he  would  by  that  meaaa  deprive 

the 
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i;be  Icsaee  of  the  mo6C  beneficial  part  of  tlie  torm,  since  it  is  noto-     1 7M. 
nous  thsr  the  winter  is  by  far  the  most  profitable  season  of  the  ■ 
year  for  those  who  let  lodgings.  ^°°J 

BuLLE&i  J. — ^It  is  taken  for  granted  by  the  counsel  for  the  Dasbt. 
plaintiff)  that  the  mle  of  law»  n^iich  construes  vfiM  was  for- 
merly a  tenancy  at  will  of  lands  into  a  tenancy  ftom  year  to  year, 
4oes  not  apply  to  the  case  of  honses,  but  there  is  no  ground  for 
that  distinction*  The  reason  of  it  is,  that  the  agreeroeiit  is  a 
kttiag  for  a  year  at  aa  annaal  rent ;  then  if  the  parties  consent 
to  go  on  after  that  time,  it  is  a  letting  from  year  to  year.  This 
reason  extends  equally  to  the  present  case;  an  annual  rent  is 
liere  reserved ;  and  upon  such  a  holding  it  has  been  determined 
that  half  a  yeof^i  mike  to  quit  is  necessary.  This  doctrine  was 
laid  down  as  early  as  in  the  reign  of  Henry  the  Eighth  (a).  The 
monaoit  the  year  began,  the  defendant  had  a  right  to  hold  to 
the  end  of  that  year;  therefore  there  should  hare  been  half  a 
year's  notice  to  quit  before  the  end  of  the  term.  This  gives  rise 
to  another  objection  in  this  case,  upon  the  distinctbn  between 
six  Q[ieaths  and  half  a  year.  The  case  in  the  Year-books  re« 
quires  half  a  year's  notice  ;  but  here  there  is  less  than  half  a 
year's  noticci  wA  therefore  it  is  bad  on  that  ground  also* 

(b)  Judgment  for  the  defendant.    . 

W  13  B.  8. 15.  b,  {})  V,  %  SaU.  413. 


Carter  against  Pearce,  Administratrix,  <§c  of 

Biggs.  ^^^^ 

Tr|ECLARATION  for  work  and  labour,  and  for  money  ac<m>m». 
^-^  paid,  laid  out,  and  expended.  F'^^  ^ 

rkai  the  general  issue,  except  as  to  2/.  ^/.  and  as  to  that  a  ordinvy 
tender  by  the  defendant ;  on  both  which,  issues  were  Joined.      ^^^3** 

'Hds  cause  was  tried  at  the  last  assizes  at  Salisburj  before  c«r.s.«.ia 
-no&jn,  Baron,  when  a  verdict  was  found  for  the  defendant,  m  ttintit 
f «»M«tt  to  the  opimon  of  the  Court,  on  a  l^iJteV 

Cast^viYAth  stated,  that  the  sum  of  H.  5/.  was  tendered  to  the«iimB»> 
^  plaiodff  by  one  Wood^  who  was  otie  of  the  defendant's  sccu- 
^es  by  bond  in  the  EccMastical  Court  for  her  duly  adminis- 
tering the  intqsteto^  eftcti. 

The 


tnftruc 
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1786.        The  question  for  die  opinion  of  the  Court  is»  Whedier  \be 
— —  3aid  Wood  was  a  competent  witness  for  the  defendant  f 
"i^:™        Jrfy/ for  the  plaintiff. 
PtABCK.        GiUs  for  the  defendant. 

The  Court  said  no  question  could  be  entertained  about  the 
competency  of  Wo§(Pb  testimony ;  and  that  if  a  creditor  of  the 
^  administranriz  had  been  ofiered  as  a  witness,  (which  was  a 
stronger  case,)  there  could  have  been  no  objection  to  his  eridence 
being  received.  The  bare  possibility  of  an  action  being  brought 
against  a  witness  is  no  objection  to  his  competency.     And 

BuLLER,  J.  added,  that  this  was  not  like  the  case  of  bail, 
because  they  are  directly  and  immediately  interested  ;  for  if  a 
verdict  be  given  against  the  principal,  the  bail  become  immedi- 
ately answerable. 

In  order  to  shew  a  witness  interested,  it  is  necessary  to 
prove  that  he  must  derive  a  certain  benefit  from  the  determina- 
tion of  the  cause  one  way  or  the  other  (a).  Then  in  diis  case, 
supposing  there  were  no  assets,  though  the  defendant  would  be 
answerable  for  the  costs,  she  would  not  be  liable  on  her  bond 
to  the  Ecclesiastical  Court.  She  is  only  bound  to  distribute  the 
intestate's  effects,  and  it  does  not  appear  in  this  case  how  she 
has  applied  them. 

Judgment  for  the  defendant. 

(a)  Vide  pott.  Baa  v.  Baier,  3  voL  a;. 


VTAiJim,  The  King  against  The  Inhabitants  of  Bucklebury. 

JlfoyiOUL 

[4  M.  &  8.  ^T^WO  justices  removed  the  paupers  from  BuckMury  to  Brai- 
An  Sdlr  of        ^^  ^1  *^  following  ordcr  : 

fttsticcs  re-  «  BerkSf  to  %vit.  To  the  churchwardens  and  overseers  of  the 
Duiw°chil-  ^*  poor  of  the  parish  of  Buchldmry  in  the  said  county,  and  to  the 
Atn  to  their  «  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
•ettleineiit,  <<  Bradfield  in  the  said  county,  and  to  each  and  every  of  them. 
Sking 'no-  **  Upon  the  complaint  of  the  churchwardens  and  overseers  of 
tice  of  the  c(  (he  poor  of  the  parish  of  Btsckkhiry  in  the  said  county  of  Berkt^ 
ticment  of  *  ''  uuto  US  whosc  namcs  are  hereunto  set,  and  seals  affixed,  be- 
their  pa-  ,,  ing  two  of  his  Majesty's  justices  of  the  peace  in-and  for  the 
good.'  And  «  said  county  of  Berks^  and  one  of  us  of  the  quorum^  that  Eli* 
^thl  &lhS  '*  ^'^^^^  ^^^  ^»*»'  f"^^  r^^  €  ^P9  John  KfUftt  about  tm  * 

to  prove 

theii^tettkmeitt  nay  be  diipensed  with,  wboe  hit  atteodinoe  OBHWt  be  procured. 
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^  years  and  a  batfM^  and  ^araih  Knott  about  one  year  and  a  half    1786. 
«  oUj  hatre  lately  come  to  inhabit  in  the  said  parish  of  Buckk* 


ThcKjNo 


<*  htry^  not  having  gained  a  legal  settlement  there,  nor  produced  ^*^.,^  * 
«  any  certificate,  owning  them  to  be  settled  elsewhere ;  and  that  Bucklk- 
<<  the  said  ESzatetb  Knotty  John  Knotty  and  Sarah  Knott  are 
"  likely  to  be  chargeable  to  the  said  parish  of  BuchUburyt  we. 
^  the  said  justices,  upon  due  proof  made  thereof,  as  nvettupon  the 
"  examination  of  Elizabeth  Knott  their  grandmother  upon  oath,  as 
'<  otherwise,  and  likewise  upon  due  consideration  had  of  the  pre- 
<<  mises,  do  adjudge  the  same  to  be  true.  And  we  do  likewise 
<<  adjudge  that  the  lawful  settlement  of  them  the  said  Elizabeth 
^  Knott,  John  Knott,  and  Sarah  Knotty  is  in  the  said  parish  of 
^  BradfoU,  in  the  said  county  of  Berks.**  The  order  dien  pro- 
ceeded in  the  usual  form. 

The  Sesaons  on  the  appeal  quashed  the  order  of  removal  upon 
the  merits,  and  stated  the  following  case : 

The  paternal  grandfather  of  the  three  paupers,  mentioned  in 
the  order  of  removal  hereunto  annexed,  was  at  the  time  of  his 
death  a  parishioner  of,  and  settled  in,  the  parish  of  Brai^ld, 
He  left  several  children  by  his  wife  Elizaieth  Knott,  and  amongst 
othen,  Charles  Knott,  who  went  to  the  parish  of  Twicienbam  in 
the  year  1777,  where  he  married  Sarah  Slade,  who  dying  about 
Christmas  1784,  Charles  Knott  brought  the  three  paupers  named 
in  the  order  to  Elizabeth  Knott  his  mother,  who  was  living  in  the 
parish  ofBucUetury,  the  day  of  1 785,  and  told  her  (a)  that 
they  were  his^ildren ;  and  desired  she  would  take  care  of  them, 
and  told  her  he  would  send  the  money  from  time  to  time  to  pay 
forthdr  maintenance.  The  paupers  remained  with  Elizabeth 
Knott  about  fourteen  weeks ;  at  the  end  of  which  time  Charles 
Knott  her  son  tkot  having  sent  money  sufficient  for  their  mainte- 
nance, and  Elizabeth  Knott,  who  had  herself  received  parish  re- 
lief, being  unaUe  to  maintain  them,  they  were  removed  by  the 
annexed  order  of  removal  to  the  parish  of  Bradfield. 

The  parish  of  Bradfield  zppc^led  at  the  Midsummer  Sessions 
il^$9  bong  the  next  general  quarter  sessions  of  the  peace  after 
the  lemoval ;  but  Charles  Knott,  who  had  left  the  paupers  in  the 
nttnner  before  mentioned  with  Elizabeth  Knott  his  mother, 
thon^  he  had  been  served  with  a  subpoena  to  give  evidence  by 
^  pariah  of  Bucktebury  after  notice  of  appeal  served  upon  them 
by  the  parish  of  Bra^ld,  not  appearing  to  give  evidence,  the 

(0)  Vld.  &  T,  The  IshabitiBti  of  Srimtfft  post.  3  ? d.  707. 

appeal 
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l^S6•    appeal  was  lodged,  and  adjourned  to  the  MitAadnuu  sessi 
and  it  was  reeommended  by  the  justices  that  the  appellants 


^^a^lT*  respondents  should  endeavour  at  their  joint  espease  to  fim 
BucKLf  said  CbarUs  Knott,  and  have  him  at  the  next  sessions  to 
•''"•  '  evidence.  ' 

The  said  Charles  Knott  not  apppearing  at  the  Afich^ 
sessions  to  give  evidence,  the  appeal  was  not  then  heiurdj 
was  adjourned  to  the  next  Efiphany  sessions. 

At  the  Epiphany  sessions  x  786  the  appeal  came  on  to  be  I» 
when  the  respondents  proceeded  (according  to  the  practi 
the  sessions)  to  support  the  order  of  removal  by  the  folio 
evidence; 

They  proved  the  paternal  grandfather  DcnAd  Knaii  ha( 
settlement  at  the  time  of  his  death  in  the  parish  of  Brai 
and  that  the  said  CbarUs  Knott  his  son  was  born  in  the  p 
of  BradfieU. 

TEey  produced  the  register  of  the  marriage  of  Charks . 
with  Sarah  Sladt,  and  also  of  the  baptisms  of  EJhabetb  danj 
of  Charks  and  Sarah  Knotty  dated  15th  May  1780,  of  Jnii 
of  Charles  md  Sarah  Knott,  dated  16th  December  1781,  a) 
Sarah  daughter  of  Charles  and  Sarah  Knott,  dated  2 1  st  Dea 

1783- 
Charles  Knott  not  being  presetit  to  give  evidence,  tt  di 

appear  whether  he  had  acquired  any  settlement  or  not  s 

quent  to  his  derivative  settlement.    Charks  KmH  was  not 

duced  at  all,  and  no  evidence  was  given  to  identify  the  pc 

named  in  the  ixdot,  and  delivered  to  Elizabeth  Knott  by  C 

Kmit,  as  the  legitimate  children  of  the  said  Charles  and 

Knott,  except  as  aforesaid. 

,  Wilson,  in  support  of  the  order  of  Sessions,  and  ^aini 

original  order,  contended,  that  the  order  of  the  justices  wi 

formal  on  the  face  of  it.    It  appears  that  the  paupers  were 

children ;  and  as  such,  they  ought  not  to  have  been  ren 

without  their  father  and  mother,  unless  the  order  had  sUtei 

the  parents  were  dead.    Otherwise  the  children  might  b 

tied  in  a  different  parish  from  thebr  parents,  because  the  i 

may  have  gained  a  subsequent  settlement,  whick  he  cod 

communicate  to  then  if  this  order  had  been  oni^pealed 

It  should  have  stated  that  Brael/Udwu  the  last  legal  Mtk 

of  the  father,  and  by  oooaeqnence  the  settlement  of  the 

dren.    Besides,  there  could  be  no  evidence  to  prove  that 
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were  settled  at  Bra^ld^  but  that  which  would  have  proved  that     1 786. 
they  gained  such  a  settleiAcnt  there  in  right  of  their  father,         ' 

Another  objection  arises  on  the  face  of  this  order,  that  it  was  ^^J^'j** 
grounded  on  the  ixanunation  of  the  grandmotbit^  and  not  on  that    BacKtt- 
of  At  father^  which  ought  to  have  been  heard  before  the  justices 
made  the  order. 

When  this  appeal  (^arae  before  the  Sessions,  the  father  did  nofe 
appear,  neither  was  there  any^  other  evidence  producedf  but  that 
of  the  grandmother,  to  prove  either  the  identity  of  these  children, 
or  that  the  father  had  not  gained  a  subsequent  settlement.  There- 
fore the  Sessions  were  well  warranted  in  rejecting  this,  because 
not  the  best  evidence  which  the  subject  afforded. 

The  other  side  was  stopped  by 

He  Cmirt,  who  were  clearly  of  opinion  that  there  was  no  ob- 
jection to  the  competency  of  this  evidence  (a).  And  as  to  the 
other  point,  that  it  was  incumbent  on  the  parish  of  Bradfield  to 
bare  diewn  that  the  father  had  gained  a  subsequent  settlement. 

Order  of  Sessions  quashed. 
Original  order  congrmed. 

(•)  Vide  K  V.  Inkabitaatt  of  Crtttb  jk.  Mkbmtti^  Burr.  U»,  Cattt^  Na  ftjS. 


TiNDAX  and  Others  against  Brown.  /Sf^'St 

1  NDORjSEES  of  a  promissory  note  against  the  indorser.      if  the  holder 
^  This  cause  first  came  on  to  be  tried  at  the  sittings  after  ^^^^^ 
EastirTem  1 785,  before  Lord  AfanjfieU,  at  GmlSM,  when  the  of  a  biu, 
jury  found  a  verdict  for  the  plaintiffs.     On  a  motion  for  a  new  TiJu!V{ur 
trial  in  last  Trinky  Term,  the  facts  appeared  to  be  these  j  that  ^^J^*^'^^ 
on  the  2181  of  August  17S4  the  note  in  question  was  made  by  7  ib!  41I 
one  Dmaldsm  for  35/,  payable  six  weeks  after  izti  \  that  on  the  l^^  *  ^' 
5th  Ooekgr  1784,  the  day  on  which  the  note  became  due,  aU  3  '^  363. 
lowing  for  the  three  days  grace,  one  Howtll  (the  phintifi^s  6  £^/.  3. 
clerk)  called  on  Donaldsm  at  ten  in  the  morning,  and,  not  find-  \^*^^^ 
ing  him  at  home,  he  left  word  that  the  note  was  due*  and  de-  dishonour- 
siied  D^mMum  would  send  for  it  at  his  master's  where  it  by,  ^^'^' 
and  take  it  up^  that  on  the  next  day,  Weimsdaj  the  6th  of  discharged. 
Ocfahr,  he  caDed  again  on  DanaUbm,  who  told  him  he  would  bui  ^L- 
take  it  up  that  day  within  the  banking  hours,  which  were  from  ^^^"^ 

note,  being 
wnoaouRd,  most  comt  Iron  the  holder.     What  i$  rruooahle  notice  to  the  indorser  of  noa^ 
pyneoc  by  die  drawer  of  i  promissory  note,  or  acceptor  of  a  bill  of  cichange,  is  a  question  of 
ant* 

9  to 
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1785.    9  to  4  o'clock;  that  the  note  not  being  taken  up. that  day, 
called  again  on  Donaldson  on  Thursday  the  7th,  and  not  find 


'^ai>//'    *^™  **  home,  he  was  sent  to  the  defendant  Brovm  to  tender 

BxowN.    note,  who  refused  to  pay  it,  saying  the  plaintiflfs  had  nuui 

\eA'^}  'jtZ/iS  ^^^^^*    Donaldson  proved  zt  the  trial  that  tmmcdiatel] 

I  ^    ^  ^  his  parting  with  Howell  on  Wednesday  the  6th,  he  went 

Srowf^s  house,  and  not  finding  him  at  home  he  left  a  mess 

with  his  wife  that  the  note  was  due,  that  he  {Donaldson)  a 

not  pay  it,  and  desired  that  Brown  would  take  it  up,  aHding  1 

he  would  make  it  good  to  him. 

All  the  parties  lived  at  Bristol  within  twenty  minutes  wall 
each  other. 

After  argument  by  Lee  and  Morgan^  for  the  plaintiffs, 
Cowper  and  Baldwin  for  the  defendant,  the  Court  delivered  tl 
opinion  to  the  following  effect. 

Lord  Mansfield,  Ch.  J.  On  full  considel'ation,  I  am  now 
cidedly  of  opinion  that  there  ought  to  be  a  new  trial.  It  i 
great  consequence  that  this  question  should  be  settled.  ( 
tainty  and  diligence  are  of  the  utmost  importance  in  mercaz 
transactions.  It  is  extremely  clear  that  the  holder  of  a  bill,  w 
dishonoured  by  the  acceptor,  must  give  reasonable  notice  to 
drawer  or  indorser.  What  is  reasonable  notice  is  part! 
question  of  fact,  and  partly  a  question  of  law.  It  may  depeiK 
some  measure  on  facts;  such  as  the  distance  at  which  the  pai 
live  from  each  other,  the  course  of  the  post,  C*ff .  But  when 
a  rule  can  be  laid  down  with  respect  to  tliis  reasonableness, 
should  be  decided  by  the  Court,  and  adhered  to  by  every  on< 
\muei\Vi.  the  sake  of  certainty.  I  cannot  form  to  myself  an  idea  of 
?^^'^  ground  on  which  the  jury  wentJn  giving  this  verdict.    Did  1 

conceive  the  rule  to  be  that  the  holder  might  delay  giving  no 
for  two  days,  or  what  other  time  did  they  mean  to  allow  h 
Here  an  earlier  notice  might  certainly  have  been  given,  as  all 
parties  lived  within  twenty  minutes  walk  of  each  other.  The 
was  dishonoured  on  the  5th,  the  clerk  saw  the  maker  on 
6th,  and  gave  him  time  during  the  banking  hours  of  that  d 
and  die  plaintiffs  did  not  go  at  4  that  afternoon,  but  waited 
the  next  day.  It  has  been  held  (a)  that  where  the  party  li 
does  not  live  in  the  same  place,  the  holder  must  write  by 
next  post  after  the  bill  is  dishonoured.  It  was  well  observer 
the  counsel  that  the  juries  were  obstinate  in  the  case  of  Me 
[Pott.4oS»  and  Hall(b)f  where  they  struggled  so  hard,  in  spite  of 

(ff)  Vide  Dm^  497.  {k)  Tr.  %%  Gf.  3.  JS.  X. 

8  opii 
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x)pimonof  the  Coait,  to  narrow  the  rule,  that  they  held  you     1 786. 
must  in  certain  cases  demand  payment  on  a  banker's  draft  within  - 

•         7XNDAL 

an  hour.    Here  the  struggle  is  to  give  a  greater  latitude  than  is     «^«^ 
necessary.   It  was  once  doubted  (a)  whether  notice  within  four-    Bioww. 
teen  days  was  not  sufficient.    For  the  sake  of  diligence  and  cer- 
tainty, I  am  of  opinion  that  there  should  be  a  new  trial; 

WiLLEs,  J.  —I  agree  that  there  ought  to  be  a  new  trial 
New  credit  was  given  to  the  maker  on  the  7th ;  the  plaintiflTs 
clerk  went  first  to  Donaldson  to  demand  the  bill  of  him,  and  after  \ 
that  they  sent  it  to  the  defendant.  As  to  the  notice,  I  cannot 
consider  the  notice  given  by  the  maker  equal  to  that  given  by 
the  bdorser.  The  plaintiffs  have  not  acted  with  legal  dili* 
gcnce.  . 

AsHHU&sTj  J. — It  is  of  dangerous  consequence  to  lay  it  down 
as  a  general  rule,  that  the  jury  should  judge  of  the  reasonable- 
ness of  time*  It  ought  to  be  settled  as  a  question  of  law.  If 
the  jory  were  to  determine  this  question  in  all  cases,  it  would 
be  productive  of  endless  uncertainty.  The  next  day  at  the  most 
is  as  long  as  is  necessary  in  a  case  circumstanced  like  this.  If 
the  parties  live  at  a  small  distance,  this  is  sufficient  time  \  if  at 
a  greater,  they  should  write  by  the  next  post*  Notict  means 
something  more  than  knowledge:  because  it  is  competent  to  the 
holder  to  give  credit  to  the  maker.  It  is  not  enough  to  say  that 
the  maker  does  not  intend  to  pay^  but  that  be  (the  holder)  does 
not  intend  to  ^ve  credit.  In  the  present  case  there  is  no  notice; 
for  the  party  ought  to  know  whether  the  holder  intends  to 
give  credit  to  the  maker,  or  whether  he  intends  to  resort  to  the 
indoraer. 

BuLLEE,  J.-^The  numerous  cases  on  this  subject  reflect  great 
discredit  on  the  Courts  of  Westminster.  They  do  infinite  mis- 
chief in  the  mercantile  world ;  and  this  evil  can  only  be  reme- 
died by  doing  what  the  Court  wished  to  do  in  the  case  of  Met* 
ealfmA  Halls  by  considering  the  reasonableness  of  time  as  a 
qnestion  of  law  and  not  of  fact.  Whether  the  post  goes  out 
this  or  that  day,  at  what  time,  iffc.  arc  matters  of  fact :  but 
when  those  facts  are  established,  it  then  becomes  a  question  of 
law  on  those  facts,  what  notice  shall  be  reasonable. 

As  to  giving  time  *,  the  holder  does  it  at  his  peril.  And  that 
circumstance  alone  would  be  sufficient  to  decide  this  case.  For  in 


no 
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1786.  no  case  has  it  bcaen  determined  that  the  indorser  is  liabk 
'  '  the  holder  of  the  note  has  giren  time  to  the  maker. 
Tim OAL  With  respect  to  notice,  I  concur  in  the  opinion  which  has 
Bkown.  grren  by  the  Court,  and  particularly  for  the  reason  given  b 
brother  Asbhtrst,  The  purpose  of  giring  notice  is  not  n 
that  the  indorser  should  know  the  note  is  not  paid,  for 
chargeaUe  only  in  a  secondary  degree ;  but  to  render  him  1 
you  must  shew  that  the  holder  looked  to  him  for  paymeni 
gare  him  notice  that  he  did  so.  A  case  might  easily  b< 
where  the  indorser  might  have  notice  from  the  holder,  an 
would  not  he  liable ;  as  if  in  the  present  case  the  holda 
written  a  letter  to  the  indorser,  containing  the  circamst 
which  have  been  given  in  evidence,  the, indorser  would 
been  discharged  ;  because  it  would  have  amounted  only  tc 
«  the  note  made  by  DtmaUsorii  and  indorsed  by  yon,  is  not 
«  and  I  have  given  credit  to  Donaldson  till  to-morrow."  Th 
there  is  no  prescnbed  form  of  this  kind  of  notice,  yet  it 
import  that  the  holder  considers  the  indorser  as  liable,  an 
pects  payment  from  him,  that  he  may  have  his  remedy  ov 
an  early  application :  then  it  becomes  his  business  to  tal 
the  note.  But  notice  of  haying  given  credit  to  the  make 
discharge  the  indorser.  The  notice  by  another  person  t 
indorser  can  nerer  be  sufficient ;  but  it  must  proceed  firoi 
holder  himself. 
The  rule  for  a  new  trial  being  made  absolute,  • 
This  cause  was  heard  a  second  time  before  BulUr^ }.  s 
Sittings  at  GuUSalt,  after  last  Hilary  Term,  when,  in  ad 
to  the  evidence  given  on  the  former  trial,  one  Weeks,  the  ( 
dant's  attorney,  was  called,  who  swore>  that  in  a  conver 
which  he  held  with  Donaldson^  on  Thursday  the  7th  of  0 
concerning  the  note  in  question,  Dohaldsm  told  him  he  W3 
moment  come  from  Brotuffs,  where  he  had  left  a  messag< 
Mrs.  Brown,  desiring  her  husband  to  take  up  the  note ;  th 
reason  why  he  was  so  exact  as  to  the  particular  day,  and  tl 
pression  made  use  of  by  Donaldson,  was  because  he  kept  a  fl 
of  all  his  transactions ;  that  his  minute  was  confirmed  ii 
respect  by  his  memory;  and  besides  that,  at  a  meetmg  bet 
the  parties  before  the  action  was  brought,  this  fact  was  a 
ted  on  both  sides. 

This  jury,  which  was  a  special  one^  likewise  found  fc 
phuntifis. 

C 
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3vcd  this  term  for  a  new  trial,  on  the  ground     i  j96* 
ict  against  law.  ' 

red  caose^  and  admitted  that  it  ^ras  not  now  '^l^?^^ 
vhzt  should  be  considered  to  be  a  reasonable  Bs«ww. 
of  law;  but  contended  that  in  this  case  the 
lue  diligence,  and  had  giren  the  defendant 
sofiabte  time.  That  DonaUton  ought  to  be 
ent  of  the  plaintiffs  for  the  purpose  of  givfaig 
lant.  That  there  was  a  contradiction  as  to 
lotice  was  first  given  to  the  defendant,  whe- 
7th  of  October^  which  contradiction  arose 
3f  Weeks f  who  was  not  produced  at  the  for- 
circumstance  might  have  afforded  the  jurf 
icion ;  but  this  was  a  point  proper  for  the  de- 
iry,  who  had  decided  it.  That,  at  all  events^ 
extremely  cautious  in  granting  a  third  trial  \ 
txm  in  litigation  w;as  so  snull.  That  in  Met^ 
I  involved  a  similar  question,  the  Court  had 
lird  trial. 

le  other  side  were  stopped  by 
eferred  to  their  former  decision,  and  ad^ed, 
lication  had  been  made  to  the  defendant  on 
sive  been  too  late,  because,  the  plaintiffs  had 
Irawer.  That  though  it  was  true  in  general 
1  refuse  to  grant  a  new  trial  when  the  sum  in 
.  yet  that  rule  did  not  apply  where  a  verdict 
ast  law.  That  the  reason  why  die  Court  re- 
rd  trial  in  the  case  of  MetctJfznA  Hall  was 
liad  proved  his  debt  under  a  commission  of 
dlssued  against  the  drawees  of  the  bill  be- 
le  verdict  and  the  motion  for  a  new  trial. . 
Rule  absolute  {a). 


special  vcxdict  was  ioond,  oonuiaang  th«  now  filcUt  oa 
ment  for  the  defeodant ;  mid  that  judyacat  wii  altorwards 
be  Exchequer  Cham^r.    Pott.  %  roL  z86. 


Macbbath 


l^^  CASES  IN  EASTER  TERAf, 

1785. 

ff,^^  Macbeath  against  Haldimand. 

An  officer    fTlHIS  was  an  action  upon  promises  against  the  defends 
!  by  govern.  agcnt,  for  work  and  labour^  Igc. 

neoctreit.       fUa—^t,  general  issue. 

ing  as  an  ^  ^ . 

agent  for  The  cause  was  tried  at  the  Sittings  after  last  Hilary  Ter 

isnofTiiable  ^*^^  Jfftf&T,  -  Justice,  when  a  verdict  was  found  for  the  ( 

to  be  cued    jjnt  by  the  direction  of  the  Judge. 

tractt  made       Upon  a  motion  for  a  new  trial  by  Cowper^  the  following 

Sat  «^    appeared  from  the  report; 

city.  In  the  year  1779  the  defendant,  being  Governor  of  ( 

appointed  Captain  Sinclair  to  the  command  of  a  fort 

[xjEaii.xs5i  MichiJimaiifiaCy  situated  upon  the  hktHurorif  in  the  provii 

^^^•^  Canada. 

^ib.  148.4       On  the  17th  August  1779,  the  defendant  transmitted  c 

15  Ead,   '  instructions  to  Sinclair  respecting  the  government  of  the  f( 

384*]  which  he  said, 

>^J^.y,'  ^4.^/  *^t'  <,€€  You  are  to  pay  great  attention  to  the  Indians  rcsorti 

/t    .  ;'^  *^  Michilimakinac,  or  furnished  with  necessaries  from  tl 

^  "  Endeavour  to  preserve  them  in  good  humour  j  and  : 

,>^».  ^t.rf  '9*/!       u  them  by  every  means  in  your  power  to  the  king's  intcn 

"   '    \  ,^  '- /'  In  a  further  part  of  the  same  instructions,  he  added, 

Aj^ // -^     **  You  will  draw  bills  of  exchange  for  defraying  the  0 


^»^>?  %f 


/,    /.c  **  gcncics  incident  to  that  post  in  the  manner  practised  by 

^'  "  Hi  Peyster^  (an  officer  on  whom  that  command  had  be* 

*«  fore  conferred,)  taking  care  to  moderate  and  reduce  the 

**  penses,  as  far  as  can  be  done  without  injuring  the  king 

«  vice.*' 

For  some  time  Sinclair  employed  one  Grant  to  distribut 
sents  among  the  Indians^  and  to  procure  military  stores,  (2 
the  use  of  the  garrison ;  and,  to  defray  these  and  other  exj 
drew  bills  of  exchange  upon  the  governor,  according  to  1 
structions.  When  these  accounts  came  to  the  defcnda 
made  objections  to  several  of  the  articles  as  unnecessary  a 
orbitant;  and  soon  after  recommended  the  plaintiff  to  & 
by  a  letter  dated  the  i6th  -M^y  1782,  of  which  the  follow 
.  an  extract; 

«  Upon  an  examinatiop  of  the  accounts  accompanying 
« late  draughts,  for  expenses  incurred  at  MicbilimaUna 
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^  article^  21^  jn  general  charged  at  prices  exceeding  all  bounds     1786. 
*«  qf  mode^'ation. 

f'  Upon  the  comparison  of  the  prices  made  here,  the  advan- 
**  tage  taken  of  the  necessities  of  the  Crown  by  the  traders  at     ^'' 
<<  MicbUiriuJafuic  is  shamefully  obvious ;  and  it  is  more  so  in  the 
<'  account  of  Mf .  Grants  who  appears  to  be  an  agent  for  go- 
«  Tcmment,  than  in  any  other  particular. 

«  Perstiaded  that  yoji  have  supplied  your  wants  from  those 
«  fraders  in  whom  you  have  jiad  the  greatest  reason  to  confide 
«f  I  find  thcfc  is  but  little  to  be  expected  from  any  of  them  re- 
*<  siding  at  that  post ;  which  induced  me  to  make  inquiry  if  any 
<<  person  could  be  found  here  more  worthy  of  the  public  confi- 
« (Jepcc.  A  Mr.  M^cieatb,  who  will  deliver  this  letter,  and 
<<  who  ha9  just  made  application  for  a  passj  was  mentioned  to 
**  me  as  a  pan  of  known  and  established  integrity ;  and,  upon  a 
<<  morf  particular  inquiry,  I  find  that  he  has  always,  both  here 
<<  an4  in  the  upper  country,  merited  that  character.  I  have 
«  proposed  to  him  to  supply  the  Crown  with  such  quantities  of 
<<  Indian  corn  and  grease  as  may  be  wanted  (or  the  necessary 
"purposes  at  th^t  post;  and  likewise  aU  other  articles  which 
"shall  occasionally  be  wanted  in  the  engineer  department, 
«  whicl^  \^  h^  un^ert^en  to  do  for  loL  fer  cent,  on  the  mar- 
«  ket  prices  at  the  pl^ce  (costs  and  charges)  $  a  profit  which 
«« appea/s  to  be  ^asonabj^,  inasmuch  as  it  is  jgfcztlj  under  that 
"  hiUifrto  ch^rjged/' 

(Af^or  gogie  ordf/s  given  relative  to  the  plainti^,) 

"  T^esc  io|tr(icti9ns,  and  all  otliers  that  concern  the  interest 
of  the.Crown>  I  am  persuaded  that  you  will  cheerfully  give  him^" 

A  letf^  from  ^hc  ^f^endant  to  the  plaintiff,  dated  Af^  17^11 

f<  U^ying  i^ffl^gl^  '^P  1^  ^^  direct  Lieutenant-Governor  $1/1* 
<'  rZmV,  commanding  the  post  of  Michilimalunac^  to  employ  jroa 
1"  in  supplying  such  quantities  of  com  and  grease,  and  all  odier 
V  s^Qjb^^s,  as  ^^11  be  wan^ted  for  the  use  of  the  Crown  at  that 
*'  post,  in  consec^uence  pf  your  oi^  to  furnish  the  same  at  tfap 
^  Tate  of  19/.  per  cent,  on  the  costs  and  charges  here  and  to 
y  ^4ifi^^f9tJpp§c^  fox  all  afticles  (com  and  grease  accepted), 
"  a^  i^qMP  ajt  .^e  .«an((e  rate  yrh^e  ^they  shall  be  purchased,  &r 
"  WH^  sHfipire^  ^puch^TS  are  to  accompany  your  accounts, 
■^  X9U  f^  dierefpre  Jbq;^y  ^^^rect^d  to  make  applications  from 
.«.<  ^  to  fya^  M>  ifcuiapnai^t-G^ffiKy^  i^wK^"  'or  ^uch  dircc- 

¥01.  L         '  1^  '^ "  « tions, 
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*<  tionsy  information,  and  assistance,  as  will  best  enable 
-  <«  execute  that  business  to  the  greatest  advantage  for  the 
<*  Interest,  as  your  continuing  in  this  employ  will  entirely  ( 
**  upon  your  conduct  therein/* 

Several  special  orders  were  proved  from  Sinclair  to  the 
tiff  for  supplying  particular  articles,  amongst  wluch  was  1 
lowing,  dated  ist  of  August  178a ; 

<<  You  will  be  pleased  for  the  future,  without  any  requ 
«  in  form,  to  provide  for  the  difierent  services  of  the  post, 
<<  manner  least  expensive  to  government,  and  still  equal 
<*  necessities  of  the  different  departments.** 

In  pursuance  of  these  orders  the  plaintiff  furnished  art: 
a  considerable  amount.  But  when  his  bills,  at  the  top  of 
was  prefixed  <<  Government  debtor  to  George  Macbeath  fir  s 
paid  by  order  of  Lieutenant-XSovernor  Sinclair^'*  were  sent 
defendant  at  Quebec,  he  made  objections  to  several  of  tl 
cles  as  being  unreasonable,  and  furnished  contrary  to 
quent  insnructions. 

Afterwards,  on  the  ad  of  July  1 784,  Matbews  (the  defei 
secretary)  wrote  the  following  letter  to  Messrs.  Dobie  an 
syth,  who  were  agents  for  the  bill-holders ; 

<*  I  am  commanded  by  his  Excellency  General  Haldim 
*<  acquaint  you,  that,  in  consequence  of  instructions  frc 
*<  I.ords  Commissioners  of  his  Majesty's  treasury,  in  answ 
<<  representation  made  by  him  to  their  lordships,  concemi 
€€  biUs  drawn  upon  him  by  Lieutenant-Governor  Sinclair 
<*  year  1782,  which  he  thought  it  necessary  to  refuse  pa 
<*  of,  his  Excellency,  in  conformity  with  the  ofier  whi 
<<  made  to  the  holders  of  the  said  bills  in  the  year  1782, 
'<  willing  to  pay  such  parts  of  the  charges,  for  which  tl 
<<  bills  were  drawn,  as  at  that  time  appeared  upon  cxami 
•*  to  be  reasonable.** 

(After  stating  the  amount  of  goods  {umished  for  the  en 
department  to  the  value  of  9266/.  5/.  i^i*  which  the  go' 
was  willing  to  pay,  the  letter  proceeded  thus,) 

«  His  Excellency  will  also  pay  for  all  the  goods  or  ui 
**  furnished  for  the  engineer  department,  so  far  as  they  sh 
<<  pear  to  be  charged  at  reasonable  prices,  to  be  ascertain 
<<  merchants  appointed  for  that  purpose  by  his  Excellenc 
«  the  holders  of  the  bills.  And  he  will  further  pay  fiw  t 
<<  bour,  so  far  as  die  accounts  thereof  shall  appear  to  be  pi 
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it  with  regard  to  the  charges  for  the  hire  of 
,  his  Excellency,  from  the  exorbitance  of  the 
e  nothing  to  do  therewith,  leaving  neverthe- 
lainants  to  take  such  methods  to  procure  re* 
they  shall  think  proper, 
to  the  ImEan  department,  his  Excellency  will 
'  the  articles  as  compose  the  accounts,  for 
ere  drawn,  as  were  not  purchased  contrary  to 
mtenant-Govemor  Sine/air  dated  22d  Aiqust 
\  also  for  the  articles  furnished  by  Lieutenant- 
r  himself,  which  his  Excellency  will  not  pay, 
ived  from  the  Indians^  in  expectation  of  being 
le  presents,  which  they  afterwards  received 
stores/* 

stated  the  account  of  Indian  expenses  amount- 
\od^  and  concluding  by  saying,) 
fore  see  by  the  foregoing  statement,  that  the  * 
y  his  Excellency  General  HaUimand  to  be 
,  amounts  to  21,981/.  14/.  \\d\.  New  Tori 

Sinclair  drew  in  favour  of  the  plaintiff  were 
idant  as  Governor  and  Commander  in  Chief. 
ling  that  all  these  bills  drawn  by  Sinclair,  and 
F,  which  were  to  a  much  greater  amount  than 
id  sum,  would  not  be  accepted  by  the  defen- 
rtial  payment  from  him,  with  a  proviso,  that 
dice  his  claim  for  the  remainder ;  to  recover 
5Ct  of  the  present  action, 
lained  in  his  post  till  1785. 
dged  at  the  trial,  and  in  Court,  that  all  the 
submitted  to  a  board  of  officers  by  the  de- 
:o  examine  and  report  what  charges  ought  to 
iat  the  sum  adjudged  by  them 'to  be  due, 
)Tt  of  the  plaintiflTs  demand,  had  been  paid 

I,  after  reporting  the  above  facts,  said,  that 
nion  at  the  trial,  that,  the  goods  in  question 
:d  for  the  use  of  government,  and  the  defend- 
lonally  undertaken  to  pay,  the  plaintiff  ought 
That  it  appeared  to  him  that  the  plaintiff 
defendant  solely  in  the  character  of  comman- 
sidering  him  as  the  agent  of  government 
N  2  That 
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tj^.    That  all  Ac  letters  imported  it  to  be  a  transaction  on  Ac  j 

■  government:  and  that  the  accounts  confirmed  it.   But  die 

tiff*s  counsel  appearing  for  their  client  when  he  wsis  calh 
he  left  the  question  to  the  jurf,  telhng  them  that  thq 
bound  to  find  for  the  defendant  in  poiiit  of  lav.  And 
their 'asking  him  whether,  in  the  event  6f  the  defendant 
heing  liable,  any  other  person  Was,  he  told  them  that ' 
pztt  of  their  consideration :  but,  being  willing  to  give  tb( 
information,  he  added,  that  he  was  of  opinion  that,  if  tb( 
lifi^s  demand  were  just,  his  proper  remedy  was  by  a  peti 
right  to  the  Crown.  On  which  they  found  a  verdict  for 
fendant. 

The  rule  for  granting  a  new  trial  was  moved  for  on  tl 
direction  of  the  judge  upon  two  points. 

1st,  That  the  defendant  had  by  his  own  conduct  made! 
personally  liable,  which  question  should  have  bcien  left 
jury. 

2dly,.That  the  plaindff  had  no  remedy  against  the  Crot 
petition  of  right,  on  the  supposition  of  which  the  jury  h 
induced  to  give  their  verdict. 
'  Lord  Mansfield,  Ch.  J. 

Now  declared,  that  the  Court  did  not  feel  it  necessary! 
to  give  any  opinion  on  the  second  ground. 

His  Lordship  sud,  that' great  difierence  had  arisen  si 
Revolution,  with  respect  to  the  expenditure  of  the  public 
Before  that  period,  aD  the  public  supplies  were  given  to  t 
who  in  his  individual  capacity  coiitracted  for  all  txpensi 
alone  had  the  disposition  of  the  public  tnoney.  But  si 
time,  the  supplies  have  been  appropriated  by  pariiattieflt 
ticular  purposes,  and  now  whoever  advances  mowtyfor  1 
He  service  trusts  to  the  faith  bf  parliament. 

That  according  to  the  tenor  of  Lord  Boniefs^  at^nmei 
die  Banker's  case,  though  a  petition  of  right  ijlrottld  & 
Would  probably  produce  no  efiect.  No  benefit  was  cvci 
from  it  in  the  Banker's  case ;  and  parliamen  c  was  afterward 
to  provide  a  particular  fund  towards  the  payment  of  those  i 
Whether  however  this  alteration  iii  the  hiode  of  dlstribt 

(a)  Vid.  fTatAint  v.  Towtrt,  post.  %  vol  aSi. 

(*)  Vid.  II  State  Triab,  159. 

(0  The  Stai.  i%\sft^W.  3.  ,.  tx.  S  15.  provides,  that  in  litu  fif  t 
granted  to  the  baoken  and  dl  arreatv,  the  lieKifitkry  ekC^  H^l,  iftrt  the 
Ur  i^oi,  be  charged  with  annual  sums  equal  to  an  iMeitit  •£  3  /erMii#. « 
bj  payment  of  one  moiety  of  the  princi|ui  sums. 
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z  any  difierence  in  the  law  upon  this  subject,     1786. 

ry  to  determine  ;  at  any  rate,  if  there  were  a  — • 

he  Crown,  application  must  be  made  to  parlia-  W^c- 
ildcome  under  the  head  of  supplies  for  the 


*owfr  shewed  cause. 

hat  a  person,  acting  in  a  public  situation  under 
It  by  his  own  conduct  make  himself  personally 
s,  for  which,  from  the  nature  of  his  office,  he 
(rise  be  answerable.  But  the  plaintiff  should 
Tong  case,  in  order  to  induce  the  Court  to  be- 
is  the  agreement.  As  if  a  person,  residing  at 
I,  absolutely  refused  to  treat  with  the  govem- 
ather  to  rely  upon  the  personal  security  of  the 
as  upon  the  spot,  and  who  was  willing  to  treat 
tions.  But,  they  contended  in  this  case  that 
I  acted  avowedly  as  the  agent  of  government, 
i  to  make  himself  personally  responsible. 
I  this  even  as  a  common  transaction  between 
)art  from  public  considerations,  which  would 
-,  the  plain  question  would  be,  to  whom  was 
It  appears  upon  the  face  of  it  not  to  have  been 
idant.  The  goods  furnished  .were  not  for 'his 
plaintiff  knew.  The  defendant's  letter  to  the 
e  was  appointed  to  the  post,  expressly  men- 
re  fpr  the  use  of  the  Crown.  The  orders  given 
were  in  the  quality  of  governor,  and  therefore 
be  taken  to  have  contracted  with  government. 
>  say,  that  the  bills  were  drawn  on  the  defen- 
le  common  course  of  business:  And  the  letter 
he  defendant's  secretary,  speaks  of  an  applica- 
'y,  which  shews  that  it  could  not  be  considered 
land  on  the  defendant. 

defendant  in  the  situation  of  a  private  steward, 
I  that  the  orders  are  given  by  him  for  his  em  • 
le  acts  merely  in  the  capacity  of  an  agent,  that 
ew  the  nature  of  the  transaction,  and  to  whom 
lly  been  given. 

alings, .  where  it  is  a  matter  of  doubt  to  whom 
sn  given,  the  question  has  frequently  been  de- 
scourse  to  the  creditor's  books,  or  by  producing 

his 
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his  bills,  and  seeing  whom  he  himself  has  debited.  In  thii 
-  stance  the  plaintiff  has  debited  government. 

Another  circumstance  is  here  disclosed,  which  decides  a 
whom  the  plaintiff  gave  the  credit ;  for  he  first  applied  for 
ment  to  tlie  Treasury,  and  on  their  refusal  had  recourse  tc 
defendant,  which  manifestly  proves  that  he  considered  gov 
ment  as  his  debtor. 

They  then  mentioned  the  case  of  General  Burgojtu^  ag; 
whom  a  bill  was  filed  in  Chancery  for  a  specific  performan( 
a  contract  for  the  supply  of  artillery  carriages  in  America.  1 
Thurhw^  Chancellor,  said,  that  there  was  no  colour  for  th( 
mand  as  against  the  defendant,  who  acted  only  as  an  ageni 
government,  and  dismissed  the  bill  with  costs.  His  lord 
also  made  the  same  observation  which  the  learned  judge  n 
in  this  cause,  that  the  plaintiff  had  his  remedy  against  the  Cr 
by  petition  of  right. 

Cowper^  Law,  and  jfJam,  In  support  of  the  rule,  contei 
that  the  evidence  which  was  produoed  at  the  trial  was  sue 
ought  to  have  been  left  to  the  jury  to  determine,  whether 
defendant  had  not  made  himself  personally  liable. 

In  general,  a  commanding  o£Ecer  is  not  answerable  forst 
and  other  articles  furnished  notoriously  for  the  use  of  ^v 
ment,  but  there  is  no  doubt  that  he  may  become  so  by  his  1 
xonduct.  Here  the  plaintiff  was  directed  by  the  defendaz 
obey  the  orders  of  Lieutenant-Governor  Sinclair.  Every  ar 
which  he  furnished  was  in  obedience  to  Sinclaif^s  commax 
and  Sinclair  himself  was  instructed  to  draw  bills  for  the  payn 
of  those  articles,  not  on  the  government,  or  on  any  ofEcial ; 
master,  which  would  have  afforded  a  strong  presumption  in 
thTtTge  of  the  defendant's  liability,  but  his  orders  were  to  d 
c  ^  the  defendant  himself. 

The  partial  payment,  which  was  afterwards  made,  was  01 
'  •  r  special  directions  of  the  defendant,  who,  throughout 
A-  /'e  transaction,  exercised  his  own  discretion  as  to  wl 
\,  -  '  f  'hm  charges  should  be  allowed,  or  rejected.  The 
..  .cl^-^^^t's  own  conduct  therefore   has  made  him   persoi 


of  place  and  situation  might  also  have  been  a  re 
•."  ^  for  giving  the  defendant  personal  credit ; 
...  >;  removed  so  far  from  the  seat  of  govemmez 

he 
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ao  other  person  to  whom  the  plaintifF  would 
[>r  payment  as  the  defendant  himself. 

of  the  letters  at  the  trial  was  an  additional 
the  question  to  the  jury,  whose  province  it 
:he  import  of  them. 
)ught  against  General  Surgoyne  to  recover  a 

to  the  plaintiff  as  provost  marshal,  the  defen- 
ded that  he  should  be  paid' at  the  same  rate  as 
1  under  Greneral  Hcwe  had  been,  a  similar  ob- 
nt  was  started  on  the  trial  by  Lee  agafnst  the 
in,  but  Lord  Matisfield  reused  to  non-suit  the 
ich  he  went  into  his  case,  and  it  afterwards 
irse  of  the  enquiry  that  the  plaintiff's  demand 
From  this  it  is  evident  that  his  lordship 
imanding  officer  might  make  himself  liable, 
le  had,  or  not,  was  a  proper  subject  for  the 
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e  the  case  of  a  factor  residing  abroad,  who 
for  his  principal  in  England;  if  the  former 
he  same  manner  that  the  defendant  has  done 
Id  have  made  himself  personally  liable,  sbce 
ound. 

the  articles  furnished  were  for  the  use  of 
vill  not  vary  the  question.  A  master  of  a 
I  for  necessaries  for  the  use  of  the  ship  is 
lOugh  he  be  known  at  the  time  not  to  be  the 
events,  if  there  be  any  difference  between 
f  agent  and  principal  to  which  the  present  is 
igent  who  personally  undertakes  cannot  dis- 

ion  therefore  should  have  been  left  to  the 
;t  proved  that  they  entertained  doubts  upon 
informed  that  the  plaintiff  had  his  remedy 


io  remedy  in  the  form  of  a  petition  of  right 
on  account  of  the  appropriation  of  the  sup- 
[ution,  and  the  public  is  to  be  considered  as 
;n  there  was  no  other  person,  against  whom 
so  properly  be  urged|  as  against  the  defend* 

(a)  Cni^,639. 

ant. 
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1785.     ant,  who  represented  and  acted  as  ostensible  agent  foi 

• public  in  this  transaction. 

VATH         ^^d  Mansfield,  Ch.  J. 

^aiiui         The  only  question  before  the  Court  is,  whether  the  Jefa 

MANB.'    be  liable  or  not  in  this  action  i    If  he  be,  the  plaintiff 

recover;  if  not,    no  consideration  respecting  the  plain 

remedy  against  any  other  party  can  induce  the  Court  to  1 

him  so. 

There  is  no  colour  to  say  that  he  is  liable  in  his  chanct 
commander-in-chief. 

in  a  late  case  which  was  tried  before  me,  where  one  S 
brought  an  action  against  Lord  North,  as  first  lord  of  the 
sury,  in  order  that  he  might  be  reimbursed  the  expenses  \ 
he  had  incurred  in  raising  a  regiment  for  the  service  of  go 
ment,  I  held  that  the  action  did  not  li?. 

So  in  another  case  of  Lutterloh  against  Halsey,  wUch  w 
action  brought  against  the  defendant,  who  was  a  commu 
for  the,  supply  of  forage  for  the  army,  and  by  whon 
plaintiff  had  been  employed  in  that  service,  the  commissar 
held  not  liable. 

In  the  present  case  it  was  notorious  that  the  defendai 
not  personally  contract ;  the  plaintiff  Inew,  at  the  time 
he  furnished  the  stores,  that  they  were  for  the  use  oJ 
vemment }  and  he  afterwards  made  government  debtor  i 
bUls. 

But  it  has  been  urged  that  the  defendant  made  hi 
liable  after  the  debt  was  contracted.  In  my  opinion  th 
no  ground  for  such  an  argument :  The  evidence  does  &ot 
rant  it. 

Then  it  was  objected,  that  whether  the  defendant  had 
himself  liable  or  not  was  a  question  whicli  ought  to 
been  left  to  the  jury  to  decide.  But  there  was  no  evi 
which  was  proper  for  their  consideration  i  for  the  evi 
consisting  altogether  of  written  documents  and  letters  ' 
were  not  denied,  the  import  of  them  was  niatter  of  la^ 
not  of  fact.  Therefore  I  am  of  opinion  that  the  verdict's 
stand. 

WiLLES,  J.  I  think,  under  all  the  circumstances  of  lEh 
sent  case,  that  .the  defendant  is  hot'  personally  liaHle. 
goods  were  furnished  for  ibc  vacot  the  Crown }  goven 
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and  all  the  Icctm  speak  of  the  transaction  «»     trf^S. 
Idttfed  in  tJiat  light.    Then  if  the  defcntent         .     * 
i^rabn  and  propcrtjr  WAiW  be  tobfect  lo  an     ^""^ 
must  afttfrwarcls  apjrtjr  to  <gorenimem  for  a     «sr*»«* 
hich  woald  be  'no  'satrtfactien  to  him  for  die    "^^ 
Kad  been  put  to. 

the  dcfctidint^s  ^cretary  shewB  duit  what  he 
dircetion  of  goveftimcnt,  and  that  the  fund» 
faihtiffVas'tO  bepaid,^twte  theCMiMiiry.  And 
the  faith  of  gbvcrtiiticnt  as  pledged  'for  the 
xnt,  yet  I  c^nhot  c^niider  Ihin  as  peraoittiHj 

ition  that  this  should  hafe  been  left  to  tte 
'that  this  question  comes  before  the  CbUrt  oii 
le  the  verdittj  ihd  hot  zJtdMm.  There  Was 
but  letters,  Which  were  before  the  jury,  inili 
;ht  to'glrc  his  opinion* UpOhthetn.  The  con- 
»  is  a  nifatterof  law,  but 'that  of 'I^tfiers  ^is 
siderarion  of  the  jufy. 

In  great  questions  6f  poKcy  *We*  eahnot  ftrgtfe 
'  private  agreements.    But  eten  in  diaie  caSte 
be,  what  was  the  hieanihg  of  ^  die  pfarfies'^t 
(g  into  the  contract? 

:  in  the  capacity  of  an  agditf  niay  WnifeVi&tMly 
ma'nner  as  to  make  himself  personally  liable ; 
to  the  true  question  here,  namely,  whether, 
lat  passed  between  the  parties  at  the  time*  it 
f  them  that  the  plaintiff  was  to  rely  upon  the 
il  the  defendant  ?  But  nothing  appears  from 
is  case  to  warrant  such  a  conclusion.  Go* 
le  debtor;  and  ir  is  evident  that  the.*p(aintiff 
r  payment:  for  he 'first  made  application^to 
his  demand  against  the  defendant  was  only 
i^hen  he  found  he  could  not  obtun  the  hion^ 
Then  it  seems  to  me  that  there  is  ndthing 
I  to  fix  the  defendant,  or  to  shew  that  the 
1  him  as  his  debtor  at  the  time  that  the  credit 

iencies  ^vould  result  from  considering  a  gover- 
r  as  personally  responsible  in  such  casesas  the 
man  would  accept  of  any  office  of  trust  under 

govern- 
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government  upon  such  conditions.    And  indeed  it  bas 
-  quendy  been  determined  that  no  individual  is  answerable  fo; 
engagements  which  he  enters  into  on  their  behalf. 

There  is  no  doubt  but  the  Crown  will  do  ample,  justipe  t 
plaintiffs  demands  if  they  be  well  founded. 

Bui.LfiR,  J.  I  do  not  agree  with  my  brother  JTUUs  as  t 
construction  of  letters.  If  they  be  written  in  so  dubious  a 
ner>  as  to  be  capable  of  different  constructions,  and  can  b 
plained  by  other  transactions^  the  whole  evidence  must  be  1< 
the  jury  to  decide  upon ;  for  they  are  to  judge  of  the  tni 
falsehood  of  such  collateral  facts  which  may  vary  the  sense  ( 
letters  themselves:  but  if  they  be  not  explained  by  any 
circumstances,  then,  like  deeds  or  other  written  agreemenu 
construction  of  them  is  a  mere  matter  of  law. 

In  what  character  then,  as  appears  from  these  docttn 
did  the  defendant  act  throughout  tlus  business  ?  It  is  trac 
he  gave  the  orders  to  Sinclair^  and  that  every  thing  whicl 
plaintiff  did  was  pursuant  to  directions  horn  the  latter,  « 
he  was  instructed  to  obey^  but  these  orders  did  not  flow 
the  defendant  in  his  own  personal  character,  but  as  gon 
and  agent  for  the  public ;  and  so  the  plaintiff  himself  ( 
dered  it.  And  in  any  case  where  a  man  acts  as  agent  fo 
public,  and  treats  in  diat  capacity,  there  is  no  pretence  u 
that  be  is  personally  liable. 

Rule  discharged  ( 


(«)  UkwU  v.  Wd$Aey^  posu  674.  5.  P. 


Sproat  against  Matthews. 


Whew ■  biU  T T  ^® ^  shewing  cause  why  the  nonsuit  entered  in  thu 
of  exchange  ^-^  should  not  be  sct  aside  and  a  new  trial  granted,  the 
upon^r^  asthey  appeared  by  the  report  were  as  follows:  This  was  a 
"mL^b  a  ^^"  ^^  *"  indorsee  of  a  bill  of  exchange  against  the  aca 
coiwgoor  of  The  bUl  was  drawn  on  the  defendant,  and  was  made  pa 

goods  tnag 
abroad;  and, 

on  its  being  pneaented  lor  acceptance,  A,  said,  he  could  not  then  accept,  becaose  he  did  m 
whether  the  ship  would  arrive  at  Lm^m  or  Britt%l,  B.  the  holder  ctf  the  bin  agreed  to  lesi 
some  time,  reierviag  the  liberty  of  protesting  it  for  non-acoeptance  from  that  day,  in  caic 
not  accept :  On  a  second  application  A,  said,  the  bill  would  be  paid  tvtm  if  the  ibif  wire  leA 
is  only  a  conditional  acceptance,  depending  on  two  events,  of  the  ship's  arriving  at  Lmieih  < 
lost.  And  B»  having  the  liberty  of  refusing  such  conditional  acceptance  precludes  himstl 
recovering  against  A,  by  afterwards  notbg  the  bill  for  non-acceptance.  Whfthg  t  cmditi 
an  aWhite  acceptaacei  is  a  ^uH^m  ^  kv    WmtC%  R.  398. 
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;ht  to  one  Lttuae  or  order.    AUtn^  the  plain-     1786. 
that  on  the  24th  of  SepUtiAer  1785  he  pre-  — 

•  defendant,  who  lived  in  London,  for  accept-  l^V^^ 
*'  that  the  drawer  had  consigned  a  ship  and  Mat- 
another  person  at  Bristol,  but  as  he  could  not 

•  the  ship  would  arrive  at  London  or  Bristol,  he 
at  that  time}"  upon  which  Jfllm  said  that  he 
I  upon  this  condition,  that  in  the  event  of  the 
cpting  it  from  the  day  when  it  was  presented, 
Tty  to  note  it  for  non-acceptance  as  from  diat 

defendant  assented,  and  the  WU  was  accord- 
uac  tiU  the  8th  of  October,  when  jBlm  called 

with  the  plaintiff,  to  know  whether  the  de- 
ept  the  bUl  or  not,  who  on  being  pressed  to 
>ill  was  a  good  one,  and  that  it  muld  be  paid 
ere  lost."    Allen  immediately  upon  this  carried 

public,  and  had  it  noted  for  non-acceptance 
n  it  was  first  left  with  the  defendant.  The 
ived  safe  at  the  port  of  Lmden,  and  the  cargo 
'  the  defendant. 

,  tried  thi»  cawe  »t  the  last  Sitfmgs  at  Guitd. 
oion  that  this  amounted  only  to  a  condowial 
he  plaintiff  was  at  liberty  to  refuse  or  not  as 
t  hu  noting  the  bUl  immediately  after  the  se- 

shewed  that  he  was  not  satisfied  with  such 
ance,  nonsmted  the  plaintiff, 
i  been  made  on  two  grounds  •, 
Qust  be  considered  as  an  absolute  acceptance, 
a  if  it  were  a  conditional  ont,  it  should  have 
iry  to  consider  whither  the  plaintiff  had  pre- 
,y  his  subsequent  conduct  from  recovering 

wiin,  against  the  rule,  contended  that  this  was 
I  acceptance;  and  it  was  clear  that  .t  was  so 
«  parties  at  the  time }  for,  if  the  plaintiff  had 
n  absolute  acceptance,  he  would  not  have  pro- 
tdy  for  non-acceptance.  No  person  could  ex- 
ation  which  took  place  between  the  parties  so 
» i  and  the  acts  of  the  plaintiff  prove  what  im- 
on  him.  After  the  plaintiff  had  protested  tlic 
ptancc  he  ought  not  to  be  permitted  to  say  he 
h  the  acceptance :  It  U  conclusive  against  hxm. 
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For  by  noting  the  bill  for  non-acceptance  be  gave  up  tl 
fendant  altogether.    Then  it  ought  not  to  have  been  kft 
jury  to  consider  whether  the  parties  had  misuikdersfioc 
conversation. 

BrskimzxiA  WootL^  contra^  insisted  that  the  second  convei 
alone  amounted  to  an  absolute  acceptance ;  if  so,  nothing 
the  plaintiff'  did  could  be  a  wa/ver  of  it.  The  words  «( 
<<  the  ship  were  losf*  can  only  admit  of  one  granunaticsl 
struction.  It  is  taking  for  granted  that  the  bill  would  b 
if  the«hip  arrived  safe;  and  these  words  import  that  it 
be  paid  at  all  events,  whether  the  ship  were  lost  or  not 

Then  taking  the  second  conversation  as  explanatory 
first,  it  proved  that  the  defendant  only  doubted  at  first 
event  of  the  ship's  arrival  at  London  s  but  that  doubt  wasj 
of-the  question  by  the  subsequent  conversation,  when  I 
he  would  accept  at  any  rgte,  even  if  the  ship  were  lost;  tl 
even. if  that  event  should  take  place  which  he  apprehend 
doubted  at  first. 

But  supposing  the  acceptance  to  be  cmditional,  the  ev( 
which  the  defendant  was  to  accept,  having  happened  by 
rival  of  the  ship  >at  London^  the  only  point  to  be  considere 
whether  theplaintiff 'had  ^precluded  himself  by  his  subs 
Gondact  in  noting  the  bill  from  having  recourse  to  the  deft 
This  might  be  reconciled  from  considering  the. purport 
bill,  vrhieh  was  ,  payable  40  days  after  sight.  The  nating 
bill  nvas  not  for  the  purpose  of  protesting  it  for  non-acce| 
but  only  in  order  to  ascertain  the  time  when  it  was  pn 
for^acoeptance.  At  all  events,  if  there  were  any  ambig 
the  transaction,  dther.  respecting  the  acceptance,  or  the  ¥/ 
it,  it  should  have  been  left  to  the  jury  to  consider  whether 
all  the  circumstances,  the  plaintiff*  had  precluded  bimee 
recovering  on  this  acceptance. 

Lord  MAN&FIAI.D,  Ch.  J.  was  absent  on  this  day,  an 
tinued  absent  durk\g  the  rest  of  the  term. 

Willie,  J.  Whether  this  nonsuit  was  right  or  sot  d 
on  two  questions ; 

ist,  Whet4ier  dus  was  an  absolute,  or  a  conditional, 
antee  ?  In  determining  which,  we-  must  consider  the  tv 
versations  between  j/llen  and  the  defendant  tc^ther.  Wl 
-bill  was  first  presented  to  the  defendant  for  acceptance, 
he  could  not  accept  at  that  dme^  because  he  did  not  kno\ 
dier  the  slup  would  come4x)  London  or  not.    The  reason 


KW-sncTH  Yeab  or  GEORGE  III.  i«5 

because  if  the  ship  arrived  at  Bristd^  she  was     17S6. 
ler  person,    Tlien  in  a  subsequent  conversa- 


i  bin  will  be  paid,  even  if  the  ship  be  lost/*    ^'*^'''* 
A  on  two  conditions ;  namely,  the  tme^  if  the      Mat^ 
»!,  in  which  case  he  would  be  enabled  to  pay    '^■*^*' 
rofits  of  the  cargo ;  the  odier,  in  case  the  ship 
t  would  have  wherewithal  to  satisfy  the  bill, 
of  insurance  on  the  ship  in  his  hands:  but  he 
he  third  instance,  which  was  in  the  event  of 
Bristol. 

bot  of  late  been  very  nice  with  regard  to  what 
I  to  be  an  acceptance.  For  though  formerly 
saty  that  an  acceptance  should  be  in  writing, 
parol  acceptance  has  been  deemed  sufficient, 
sent,  almost  any  thing  amounts  to  an  accept- 
if  there  were  a  doubt  whether  this  was  a  con- 
Jute  acceptance,  or  whether  (admitting  it  to 
ne  only)  the  party  had  precluded  himself  by 
iduct,  the  whole  of  the  facts  should  have  b^en 
So  that  I  am  of  opinion  that  the  nonsuit  ought 

I  do  not  concur  with  my  brother  Wtlles,  that 
to  be  set  aside.  In  the  case  of  a  written  ac- 
eptance  speaks  for  itself.  But  this  being  a 
the  conduct  of  the  plaintiff  is  decisive  against 
vsdentia  ret  shews  that  he  put  the  right  con- 
transaction  by  procuring  the  bill  to  be  noted, 
rsation  thedefendant  expressed  adoubt  whether 
»me  to  London  or  to  Bristol:  if  to  London^  he 
Fects  in  his  hands  to  indemnify  himself,  because 
tsigned  to  him;  if  to  Bristol^  it  was  consigned 
I.  Then  it  was  agreed  between  the  parties 
Id  be  left  with  the  defendant,  with  Cberty  to 
te  it  as  from  the  first  tender  of  the  bill,  in  case 
ould  liot  eventually  accept.  On  the  second 
defendant  is  represented  to  have  said  <<  the  bill 
vcn  if  the  ship  be  lost.**  The  witness  might 
^rase.  But  at  all  events  this  only  amounted  to 
uptance,  in  case  the  ship  arrived  at  London$  or 
the  plaintiff  afterwards  waved.  If  the  parqr 
to  be  an  acceptance,  he  should  have  required 

that 
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that  to  be  signified  on  the  bill  itself.  Then  it  was  8^ 
-  the  reason  why  the  bill  was  noted  was  to  mark  the  time 
which  it  was  to  be  considered  as  accepted ;  but  that 
hare  been  betterefiected  on  the  bill,  by  accepting  it  as  fro 
day.  Then  it  is  manifest  that  the  parties  understood  at  tl 
that  the  matter  was  left  unconcluded.  If  so,  the  plaintifl 
solutely  bound  by  his  subsequent  act ;  for  he  protested  t 
for  non-acceptance ;  therefore  there  could  be  nothing  t< 
to  a  jury. 

BuLLER,  J.    We  are  now  to  determine  on  a  point  0: 

which  is  decisive  that  this  question  ought  not  to  have  be 

to  the  jury.     Whatever  may  have  been  the  doubts  fdrme 

what  amounted  to  an  acceptance,  I  conceive  it  is  the  soi 

vince  of  the  Court  to  decide  whether  this  is  an  absolu 

conditional  acceptance.    This  case  was  proved  by  one  ^ 

on  the  part  of  the  plaintiff;  the  defendant's  counsel  ad 

this  evidence  to  be  true,  but  insisted  that  upon  ihatcvi 

the  defendant  was  not  liable  in  point  of  law.    Then  thci 

nothing  to  be  left  to  the  jury.    If  the  defendant  had  objc( 

the  trial  that  the  plaintiff's  witness  might  be  mistaken  i 

expressbns,  that  might  properly  have  been  left  to  the  jurj 

are  to  decide  on  the  credit  or  accuracy  of  a  witness.    The 

posing  these  facts  had  been  stated  on  a  special  verdict,  the 

would  have  been  bound  to  determine  whether  this,  in  pc 

law,  was  an  acceptance  or  not.     And  this  brings  it  to  tb 

question  before  us,  namely,  whether  this  is  a  conditional 

absolute  acceptance.    There  is  no  ground  for  saying  it  v 

absolute  one.     Jt  was  not  thought  of  at  the  trial ;  and  the  ^ 

of  the  defendant  preclude  every  idea  of  it.    Taking  bol 

conversations  together,  it  is  decisive  against  the  plaintiff,    j 

first  conversation  the  defendant  said,  I  do  not  know  whcth 

ship  will  come  to  Ltmdon,  and  therefore  I  cannot  accept  a 

sent.     At  that  time  then  he  only  intended  to  accept  in  the 

of  the  ship's  coming  to  London  ;  at  the  second  he  said, «  A 

«  wUl  be  paid  even  if  the  ship  be  lost :"  both  the  convcrsj 

therefore  amount  to  this,  that  there  were  two  events  in  1 

the  biU  would  be  paid,  the  one,  if  the  ship  came  to  London 

other,  if  she  were  lost.    It  is  evident  from  what  passed  ths 

defendant  did  not  intend  to  accept,  unless  he  had  whcrcv 

in  his  hands  to  reimburse  himself.    If  the  ship  came  to  Li 

he  had  the  disposal  of  the  cargo ;  if  she  were  lost,  he  w 

posse 
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policy.    This  therefore  was  a  condidonal  ac«     1786. 
these  cases  the  holder  may  choose  whether  he 
ith  it  or  not:  but  here  the  plaintiff  has  waved 


Sproat 


le  bill  for  non-acceptance.    And  his  reason     ^at« 
on-acceptance,  as  from  the  first  day,  was  that 
against  the  drawer  for  interest  for  a  longer 

Rule  discharged. 


>RMAN  against  Bellamy.  runit,, 

use  against  a  rule  to  set  aside  the  proceedings  Proceednp 
for  irregularityi  it  appeared  that  the  defend.  ^^^1^^ 
i  wi^z  Mi  of  MidJkiex  in  the  City  of  Lofubn.  bfllof  AfW- 
d  by  the  counsel  against' the  rule»  that  as  this  ferrrdbTthe 
the  purpose  of  bringing  the  defendant  into  ^  ^  ^'^ 
aterial  in  what  place  it  was  served.  And  that  [6  T.  VL  74. 

%  New  It. 

ised  in  several  instances  to  set  aside  the  pro-  ,5^^ 
round.  iM.tcS. 

be  cases  mentioned  at  the  bar  are  where  zia- 
red  in  the  wrong  county.  There  the  writ  is 
nakes  little  difference  whether  served  in  one 
itj.  But  there  is  no  instance  in  which  this 
rmined  that  the  service  of  a  bill  of  Midd/esex 
lar,  except  where  there  has  been  some  dis- 
ks of  the  city  of  London* 
I  plaintiff. 
:fcndant.  [a)  Rule  absolute. 

(«)  Vide  JhmgU  369. 


and  Others  against  St.  Barbe.  fnd^, 

tion  on  a  policy  of  insurance  upon  the  ship  ownen  of 
n  JTyterg  to  Lynn,  subscribed  by  the  defend-  jJ^P*^^^ 
lod/.  at  2  guineas /€r  cent.  to  abandon, 

leaded  a  tender  of  48/.  which  sum  was  paid  J^mTiriod 

of  the  voy- 
age there 
I  where  the  jurr  have  found  only  an  avenge  lo»  occasioned  hy  Uie  perili  of 
hided  from  taying  there  hu  bctn'a  toul  lots.  [3  B,  ft  F.  391. 14  ^'t'  465.] 

The 
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\jWi.        The  caoie  csunc  on  to  be  tried  at  die  SHtiogs  after  j 

Temi  ijS6f  befese  BtJkr,  Jiutioe,  vbeii  the  fbttowing  cas 

^'^.|^  mervedfeptlieopiiiioaoftfaeCQiirt. 
Sr.%LmEE,     Tkat  tlie  defendant  underwnfee  tlie  ydicy*  a^  staled  i 
dedaration. 

That  the  damages  sust^uned  bjr  die  ship  m  difiTOTagC  ii 
dQ  not  exceed  48/.  per  ceia.  which  sum  the  defendant  hatl 
into  0>uitj  upon  pleading  in  this  action. 

That  when  the  ship  arrived  at  the  port  of  Lytrn  she  w 
wordi  repairing. 

The  question  for  the  opinion  of  the  G>urt  is,  Whetl 
pl^nd^  \^YC  a  right  to  ^^ndon?  If  tl^e  Cou^  shall  be  < 
aipn  i^  th^  plaintiffs  haye  a  right  to  abfmdous  then  a  1 
to  hp  entered  (c^r  the  plainti0S|  danviges  ^ij.  ^d  cost^ 
^m  if  they  CQWft  $)xall  be  of  opinion  that  they  have  not  a  j 
^i^dooi  then  a  vetdift  to  t>e  entered  for  the  clefeiidapt. 
f,  Ifeywp^  Sox  the  plaintiff,  i^iade  t^ro  ppipts- 
I  St,  That  tl^pgb  a  ship  has  g^ped  her  destined  pocti 
upon  her  arrival,  she  is  so  much  damaged  as  (o  be  ppfit : 
(lire  service,  and  not  worth  repairii^g,  the  insured  may  ah 
^s  in  cs^se  of  ^  tptal  loys. 
»  odly,  Undef  the  circun^sunccs  of  this  ci^e  the  pl«Mntiffi 

.light  to  ;|baqdp(i  as  for  ^  total  loss. 

ist,  T9ta)  loss  is  a  technic^  esrpiession.  Tb^  rid^  i 
.Ig^a^  is  9f  two  kinds,  on  the  ^p,  ;|nd  pn  the  yoyage. 
may  be  a  total  loss  without  an  absolute  annihilation  of  tb 
•  as  if  die  owner  be  deprived  of  the  subject-matter,  qr  it  I 
,4mi^  H^eje^y  tp  him;  the  one  happens  in  the  case  of  capi 
detainment  by  foreign  princes }  the  other  in  such  instai 
the  present. 

At  the  time  this  vessel  arrived  at  Lynn,  she  was  entire 
less  to  the  owners,  and  was  to  all  intents  and  purposes 
loss,  though  the  planks  remained  together.  Wherever ; 
arrives  with  her  death's  ]9iroiind,  it  is  a  total  loss  jvitlun 
l;cy,  ^  much  as  if  she  had  actually  been  destroyed.  St 
longer  considered  to  exist.  In  a  case  of  Bond  and  Hunte 
before  Lord  Mansfield  at  GuUdhall^  I78i,  where  a  ship 
,8|ired  on  her  outward  at^d  homeward  bound  voyage  to 
and  back  again;  when  the  ship  arrived  at  Quebec,  she  wt 
bad  a  condition  that  she  was  instantly  condemned  as  ui 
fylijxtt  ^^^ioe.   Ti^t  jj^^yjed  ^ued  the  uijislcrwriter  on  the 

8 
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:;  Lord  Mamfiddwz%  of  opinion,  diat  (he     1786. 
with  her  death's  wound  in  her,  the  home-  ■ 

had  never  attached,  any  more  than  if  she  ^^jj,"*^ 
B  outward  bound  voyage,  St.  Bjiebk. 

;  existence  of  the  ship  and  cargo  which  is  the 
Ace :  but  if  any  thing  has  happened  during 
tch  the  ship  is  to^Iy  disabled  and  rendered 
:r,  her  arri?al  at  the  port  of  destination  will 
inderwriter,  who  warrants  her  to  be  moored 
ur  hours;  for  the  damage  has  happened  be- 
tzgerald  i.  PoU^  5  Brown* s  Ap,  131.  Jenldns 

141.  (fl) 

ing  both  upon  the  ship  and  the  voyage,  though 
leted,  yet  the  insurer  may  still  be  liable  ^  as 

Mansfield  in  the  case  of  Roxburgh  v. , 

fussey  and  Hewitt  {b\  decided  the  same  point, 
lost,  though 'the  ship  return  into  the  possession 
\  by  him  taken  to  pieces,  Amoldzni,  Godin  (c). 
e  law  of  France^  if,  when  a  ship  insured  ar- 
he  is  found  unfit  for  any  future  voyage,  and 
If  it  is  considered  as  a  total  loss.     2  Emerim 

3een  sunk  within  a  small  distance  of  the  har- 
[>uld  undoubtedly  have  been  a  total  loss:  then 
lot  to  be  in  a  worse  condition,  from  the  cir- 
g  done  all  in  their  power  to  increase  the  sal- 
'riter,  by  bringing  the  vessel  at  some  hazard 
ort,  than  they  would  have  been  if  they  had 
nd  she  had  actually  been  lost.  It  would  be  a 
:>wners  in  cases  of  any  danger  to  endeavour  to 

\  circumstances  here  stated  the  insured  had  a 

nd  if  the  Court  are  of  that  opinion  in  point  of 

x>nsider  themselves  precluded  by  the  finding 

he  damage  sustained  was  only  48/.  Per  cent* 

Jin,  115. 

,  was  stopped  by  the  Court. 

he  question  is,  whether  under  these  circum* 

F  had  a  right  to  abandon ;  or,  in  other  wordsi 

iff  can  turn  a  partial  into  a  total  loss  i 

(Cber  ▼.  Wahtn^  %  Bmrr,  683. 

-•  4th  edit.  299.  (0  Bsswti  Ltn  Mttu  4th  edit.  311* 

O  The 


tfM.        1^  Indifig  of  the  jvtty  ift  ddi  ease  ^tetetmiiiey  the  qtt 
bedstise  it  is  esprewlf  feMd  Ait  ili6  dluHage  Mi  tidt  «Mr 


^tf^Aw^  /^  cem.  Thfe  e«te  then  dfates  that  the  sMp  #irt  Hot  w« 
'St.  KitABr.  pairing,  but  no  mentiofi  h  tthnit  of  wfant  wtH  her  teal  i 
s6  that  ^  reiteaining  metetMli  6f  the  fl3i)p,  tf  doM,  ttu^ 
up  AedilRnitice  between  48/.  and  loeA^^wif.  The 
been  no  loss  either  of  the  Aip  or  of  the  v6ydge;  bnt,  lie 
oM  sfafp»  she  sttfieredsomv^fa  that  she  urm  not  'm>rth  t^ 
I  cannot  now  determine  that  there  has  been  a  totad  Ios9» 
the  jttfjr  hM¥t  ahtadf  asiid  tfent  thcicuras  ofdy  a  loss  of  ^ 

As  to  the  case  of  Bond  and  Hknief^  fhts  ^of^Cibli 
ik)twiM  hi  it.    The  action  was  bvonght  npoti  tfie  hdM 
bound  pdli^.  ft  wad  Sufficient  to  say  that  that  poRcy  h^d 
attached,  ibr  the  ship  h«d  reeenred  her  ^tfftuSsf^  wotnd 
oittward  bouM'  toy  age* 

Ita  the  case  of  MUb  thA  Pleitiir^  a  tbta!  end  IMia  put 
T#yage.  ta  the  other  casesj  the  question  aiti^  upotr  hsses 
had  happened  Airing  the  several  voyages-:  here  die  tofi 
been  perfbnned,  and  the  ship  Is  arrited ;  antf  after  the  Jtu 
fbund  that  the  ixaatgt  tnstaitted  did  not  afiK>unt  to  tan 
48/.  per  cent,  the  Court  are  precluded  from  saying  it  was 
loss; 

AsHtrORST,  J.  Hhz  ficts  fouiid  iti  this  tx^  predn 
ijuesdon,  whether  tids  can  be  construed  to^  be  a  {otAFM 
die  insurers  should  be^  held  liable  hete,  ia  would  bet 
Ulciii  msure  the  goodness  or  the  ship  ^  and  it  ine'  ownc 
recover  as  for  a  total  loss  in  this  ease,  they  might  eqtiril 
vecGnrered  on  actrount  of  the  bad  condition  of  the  vessel,  1 
fihe  had  not  teceii^ed  much  damage  at  sea. 

It  is  not  stated  that  this  ship  received  her  dtedk*^  WS 
die  course  of  her  toyage.  When  Ae  Cilme  inco^  pnrt 
fbund  thdt  she  was  titJt  worth  lepaitufigj  but?  nuhr  htMM' 
she  had  not  received  any  damage  during  her  ^oyage^  die 
Hdtve  been  worth  repairing.  And  though  the^vessel  wso  z 
sound  state,  yet  she  had  arrived  in  safii^  t'Hfeuly»ftm 
and  the  jury  having  e»tcdy  defined  whsifd^^^grertf  dMM 
thrf  sustahied^  we  csn&ot  say  tbftt'  tlkO'  pkhiraB  ouyit'lto^] 
tty^tfi6st. 


Buu 
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tbiiig  em  be  bene?  Q6td>Uah€d  doa  dint  the    .17M. 
tn  only  afaaiidon  in  the  case  of  a  total  loaa* 


tafe  been  cited  weDt  upon  that  ground*    lo  ^^^|*^^ 
and  M^ciennk,  though  thd  ol^ip  was  biovght  8t.  JUaai. 
ci^itttte,  aa  betvoen  ibo  aaamw  and  ik 
iUm. 

Mtance  where  the  owner  can  abandon,  unlela 
ither  of  the  rpjwgc  there  has  been  a  total  loe$. 
happened  here:  for  Ae  jury  hate  egptaailf 
amountod  ooljr  to  48/<.^  cmI. 
^kts  to  be  a  technical  ospreasioQs  yet  the 
be  plaintiff's  counael  have  staled  it  is  yalb^r 
sen  8aid»  that  the  insnranoe  nwst  be  taken  to 
ell  as  on  the  voyage;  but  the  tfue  way  of  oon* 
iii  an  insmrstta  on  the  4b^fir  tie  voftigt.  If 
le  voyage  be  lost,  that  as  a  total  Josai  btuheee 

•iftMi  and  MMnin  («)  is  decisive. 

Judgment  for  defendaat. 


wrsoN  agamt  Douglas*  ^'""fS. 

s  to  shew  cause  why  the  pitoeeedinga  shouhl  ThedecUra- 
clorJfitgularity.  ^^^ 

as  in  custody  at  the  suit  of  the  same  plaintiff  iWeredtotbe 
>f  action.    The  ItOitat  in  this  second  action  ^IJ^mI^, 
IkWc)  was  tctufnablc  on  the  a8th  JtHmary^  **L5er**'^- 
y  the  declaration  was  left  in  .the  offieci  and  kss  where 
»¥M  Oft  the  defendant  tiU  eight  (/clock  on  ^^t"^^ 

cuitodj  at 
J     J  ^  the  suit  of 

Kained  on-  two  gfoonds.  the  uxat 

fendant  beteg  hi  actual  custody » the  deehra<-  ^"JJ^;^ 
I  been  delivered  either  personally  to  the  do*  came  of  ac- 
gader  of  die  prison  in  wMdi  tfie  defendant  ^l^^^'^ 

titai  at  eight 

letenoanc  was  not  in  eontt  aa  to  tfns  second  the  eremog 
dwMtbn  was  left  in  the  oftee.  l"^,'*'^' 

wneB  It  IS 

Uf  and  Woodf  now  shewed  cause*  returnable, 

is  good,  tho' 
Ae  dcdaration  be  left  in  the  office  in  the  coune  of  the  same  daf. 

Oa  They 
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1 78<J.    vertote ;  wlA  divers  remamders  ov«r ;  and  ia  defa«dc  of  Ua 

. ' —  the  said  Jhine  Churchward^  remainder  t9  the  said  Jacob  Le 

BKAEX.E  jj^^,  ^  assigns^  fir  and  during  the  nsKtural  life  of  bis  da\ 
DopB.  JUce  Fowler i  upon  trust  neverthefess  tiat  be  tie  said  J§e9( 
his  heirs  and  assigns,  thouU  from  time  to  time,  during  the  Hfe 
send  AHce  Fovoler,  pay  the  rents,  issues,  and  profits  theretf,  m 
said  Alice  Fowler,  or  unto  such  person  and  persons,  m  such  par 
shares,  and  for  such  uses,  intents,  and  purposes,  as  the  said 
Fowler,  by  any  writing  or  writings  under  her  hand,  from  iime  i 
notwithstanding  her  coverture,  should  limit  and  appoint,  and  i 
her  hushand^s  hands,  nor  to  be  subject  to  any  control,  managem 
disposal  rfher  husband,  nor  liable  to  any  debts  winch  he  had,  or 
contract,  the  same  being  designed  by  the  testator  for  her  sepan 
and  benefit,  and  to  be  at  her  own  disposal  ruitwkhstanding  ker 
iurci  with  remainder  to  the  said  Jacok  Ley  and  his  heirSj  fi 
during  the  natural  life  of  his  said  daughter  Mice  Fowler,  ii 
to  support  and  preserve  the  contingent  remainders  therd 
limited  from  being  defeated  and  destroyed  (  and  from  ai 
mediately  after  the  death  of  the  said  ARce  Fowler,  remai 
the  issue  mak  of  the  said  AKce  Fowler  in  tail,  remainder  to  hi 
female,  with  Several  remainders  over.  That  the  said  fP 
Ley,  by  his  said  will,  did  in  like  manner  devise  to  the  said 
Ley  and  his  heirs,  certain  estates  lying  in  the  parish  oi 
hryan,  in  the  said  county,  during  the  Hfe  of  his  said  dti 
Alice  Fowler,  in  trust  to  pay  the  rents,  issues,  and  profits  t 
unto  the  said  Alice,  or  unto  such  person  and  persons,  ii 
parts  and  shares,  and  for.sucfa  uses,  intents,  and  purposes, 
the  said  Alice  Fowhr,  by  any  writing  under  her  hand  iirai 
to  time,  notwithstanding  her  coverture,  should  limit  a 
poitit,  and  not  into  her  husband's  bands,  nor  to  be  subject 
control,  management,  or  disposal  of  her  husband,  nor  lia 
any  debts  which  ht  had  or  should  contract ;  the  same  bei 
signed  by  the  testator  for  her  separate  use  and  benefit,  am 
^t  her  fawn  disposal,  notwithstanding  her  coverture;  wi 
remainders  over,  as  are  limited  with  respect  to  the  ma 
Wrangdton. 

The  said  WURam  Ley  did  also  by  his  said  wiU  devise  a 
meadow  called  Wllliis,  to  the  said  Jacd  Z.^  and  his  h( 
trust  to  pay  the  rents  to  Ae  said  Anne  Churchward  for  h 
remainder  to  her  sons  ^successivefy  in  tafl,  remftinder  ' 
daujE^itcrs  in  t»l,  remainder  to  his  own  right  bein. 
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xbwgrd  ixk  tU  «akl  viU  xuaie4>  at  ^  tWf 
^  mw  mamid  t9  mt  James  Chmcb^mrdt  aa4 
^krtowii  John  Fowler  in  the  6Md  will  naiBcd» 
^timvf  making  the  smd  mfUl  emd  the  time  ^ 
trem^er  meeOkne^  the  said  Jebn  F<mler  dieek 
pr  Ui  mndo9(f^  who,  after  the  deaih  of  the  wmA 
manrkd  with  Frauds  Jhmeu  Rybat^  and  ia  the 
A  ^  pk^di^fs  Id  iSm  ca«e  aicnfioBed. 
tb  da^of  J4dy  1778,  the  said  FViEm  Ley 
onted  41  eediedto  his  said  will,  and  ^^rvA^  /00VI 
^tie  said  Jebn  Femder^  M4*rea\fied  and  em^ 
I  emd eJl tie gifts^.devue^  4md hgmste^  ineittere 
duUmned,  mt  thereby  edtered  W  revduds  mud 
'  w  mentien  pfjhe  metnuertfWfwig0o9f  bnt  ocm* 
vise  of  the  lands  in  Terbryemt  and  afterwarda 
• 

xmaMk  oi  the  real  ofidfersened  eet0te^  which  the 
IX  iEjfe/  fMi/  te  have  and  reeewe  with  the  said 
personal  «ssat<  is  adoutted  by  the  said  J^fimfs 
nount  to  die  aum  of  738/.  the  emd  FreMs 
)s  hwdi  to  certain  persons  therein  named,  in 
>o/.  bearing  date  previous  to  the  ssnd  marriagQi 

ity  and  smdng  an  agreocnent  that  if  the  miA 
ike  cfiectj  he  would  pay  die  sum  of  looo/.  to 
er  mentioned  and  conditiocied  for  die  payment 

the  interest  rf  vdncb  time  to  he  p^ito  the  amd 

separate  use  during  her  tife^  and  after  her  dcalh 
vkg  the  children  of  the  marriage.  And  by  cer-- 
and  release^  made  and  executed  alter  the  mhk 

that  the  same  were  executed  in  pursu^mce  of 
ent  made  previous  to  die  said  marmgc,  ehtmrs 
connty  of  Devon  (among  which  wese  die  aaid 
I  in  the  parish  of  Terhrya»\  being  the  wuhde 
^  send  JUcf  <icmi/  then  in  possession  '(exoq»tiiig  die 
isehold  estate,  held  for  a  term  of  years  detor* 
t  the  annual  net  vaiue  of  which  third  part  did 
s.  and  excepting  a  messuage  and  garden  wid& 
M,  and  a  close  of  meadow  or  pasture  calM 
uittg  about  one  acre  and  an  half,  in  die  partdi 
)wif,  wluch  was  expressly  excepted  out  of  die 

said 
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1 78<J.    vertote  j  wirii  divers  remainders  over  j  «id  in  deEurlt  of  itstte  of 
the  said  Anne  Churchward^  remamder  to  the  said  JacA  Lef^  Hi 


^'«'"    iWrj  and  assigns^  fir  md  during  the  nutural  life  of  bis  doubter 
DoPB.     JJice  Fowler;  upon  trust  nevertheUss  that  be  tie  said  Jaeeh  Lej^ 
bis  heirs  and  assigns^  shoM  frm  time  to  time,  during  the  Hfi  (ftie 
send  AHce  Fowler,  pay  tie  rents,  issues,  and  profits  tberetf,  unto  At 
said  Alice  Fowler,  or  unto  such  person  and  persons,  m  sueb  parts  ami 
shares,  and  fir  sueh  uses,  intents,  and  purposes,  as  the  said  AHce 
Fowler,  by  any  writing  or  writings  under  her  band,  from  time  to  time, 
notwithstanding  her  coverture,  should  limit  and  appoint,  and  not  into 
her  husband^s  hands,  nor  to  be  subject  to  any  control,  management^  or 
disposal  of  her  husband,  nor  liable  to  any  debts  which  be  bad,  or  shottld 
contract,  the  same  being  designed  by  the  testator  for  her  separate  use 
and  benefit,  and  to  be  at  her  own  disposal  notwithstanding  her  cover- 
tures with  remainder  to  the  said  Jacob  Ley  and  his  heirs,  for  and 
dtutng  the  natural  life  of  his  said  daughter  ARce  Fowler,  m  trust 
to  support  and  preserve  the  contingent  remainders  thereinafter 
limited  from  being  defeated  and  destroyed  }  and  from  and  im. 
mediately  after  the  deadi  of  the  said  ARce  Fowler,  remaimbr  to 
the  issue  male  of  the  send  AHce  Fowler  in  tail,  remain^  to  her  issue 
fimak,  with  several  remainders  over.    That  the  said  William 
Ley,  by  his  said  will,  did  in  like  manner  devise  to  the  said  yaeob 
Ley  and  his  heirs,  certain  estates  lying  in  the  parish  of  7or- 
hryan,  in  the  said  county,  during  the  life  of  his  said  daughter 
AHce  Fowler,  in  trust  to  pay  the  rents,  issues,  and  profits  thereof 
unto  the  said  Alice,  or  unto  such  person  and  persons,  in  such 
parts  and  shares,  and  for. such  uses,  intents,  and  purposes,  as  she 
the  said  Alice  Fowkr,  by  any  writing  under  her  hand  from  time 
to  time,  notwithstanding  her  coverture,  should  limit  and  ap- 
poitit,  and  not  into  her  husband's  hands,  nor  to  be  subject  to  any 
control,  management,  or  disposal  of  her  husband,  nor  liable  to 
any  debts  which  he  had  or  should  contract ;  the  same  being  de- 
signed by  the  testator  for  her  separate  use  and  benefit,  and  to  be 
^t  her  bwn  disposal,  notwithstanding  her  coverture;  with  like 
remainders  over,  as  are  fimited  with  respect  to  the  maniNr  of 
Wrangaton. 

The  said  William  Ley  did  also  by  his  said  will  devise  a  oertaift 

meadow  called  Willises,  to  the  sud  Jacob  Z^  and  his  heirs,  m 

trust  to  pay  the  rents  to  the  said  j^ne  Churchward  fbr  her  liibi 

ftmainder  to  her  sons  •successivefy  in  tail,  remiiiider  to  her 

,    dapg^iters  in  tidl,  remainder  to  his  own  Tight  hein. 

That 
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<y,  the  verdict  to  stand; — ^if  not,  then  a  ver* 

\T  the  defendant  upon  the  first  issue  for  the 

ing  the  amount  of  the  rent  in  arrear  at  the    ^^J" 

and  tht  value  of  the  distress.  Dosm 

intiff,  after  observing  that  this  question  in- 

ole  of  the  manor  of  Wrangatony  made  two 

the  construction  of  the  will  and  codicil  of 
the  event  which  happened  between  the 
hose  instruments,  ARce  Rjboi  is  entitled 
and  profits,  (9V.  of  the  manor  of  Wran- 

that  she  is  so  entitled  under  the  will  and 
;  circumstances  which  happened  upon  and 
nd  on  the  deed  of  separation,  deprived  her 
er  the  rents  and  profits,  isfc.  which  she  had 

[uestion.  The  argument  on  the  other  side 
Rybot  on  his  marriage  .made  such  a  settle- 
that  the  Court  must  conclude  that  it  was 
e  up  every  thing  to  him.  In  determining 
:essary  for  the  Court  to  consider  the  seve- 
>rder  of  time.  The  first  was  a  bond  from 
trustees,  in  trust  for  Aliee  Rybcty  in  con- 
al  and  personal  estate  which  he  was  to  re- 
appears from  the  case  that  some  part  of  the 
ted  in  the  lease  and  release,  which  conveyed 
:s  for  her  separate  oise,  in  case  there  was  no 
nade ;  therefore  there  was  something  to  sa- 
ting to  the  real  estate ;  and  as  to  the  personal 
edged  that  it  amounted  to  nearly  as  much  as 

are  comprised  in  the  deed  of  settlement  by 
id  not  come  from  F.  Rjbot.  There  was  no 
dim ;  they  were  her  lands  j  sCnd  she  took  no- 

the  deed  of  separation  which  secured  to  her 
it  is  expressly  suted  to  be  in  lieu  of  the 
e  was  entitled  under  the  bond ;  so  that  there  < 

W2S 
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1786.     said  articles  of  agreement,)  were  conveyed  to  certain  trusteei 

trust  during  the  life  of  the  said  Alice^  to  convey  the  same  m 

Bkable  jnatincr,  and  for  such  uses  and  intents,  and  to  such  pcrsoni 
DooD.  the  said  Francis  Thomas  and  Alice  should  appoint^  and  fir  tw 
such  joint  appointment y  in  trust  for  the  separate  use  of  the  said  a 
exclusive  of  the  said  Francis  Thomas  5  and  also  in  trust  to  pc 
refitSj  issues  J  and  profits  thereof y  during  the  life  of  the  said  Ah 
her  sole  and  separate  use,  without  the  control  of  her  taid  husbanc 

That  no  joint  appointment  has  as  yet  been  made. 

That  the  said  Alice  Rybot  and  Francis  Thomas  Rybot  a 
wards  agreed  to  live  separate  and  apart,  and  upon  such  separ 
a  separate  maintenance  of  45/.  per  annum,  and  no  more,  fM 
cured  to  the  said  Alice  by  deed,  by  which  deed  (reciting  tha 
sum  of  I  coo/,  mentioned  in  the  bond  made  on  the  mai 
of  the  said  Francis  Thomas  and  Alice  had  not  been  paid  ti 
trustees  therein  mentioned,  and  that  it  had  been  agreed  th 
suit  should  be  commenced  against  the  said  Francis  Thorn 
the  same  during  the  life  of  the  said  Alice,  and  whUst  the 
annuity  of  45/.  should  be  duly  paid  to  her,  which  said  anm 
thereby  declared  to  be  considered  only  as  interest  for  the  said  si 
1000/.  at  and  after  the  rate  of  4/.  los.  per  sinnum,  the 
Francis  Thomas  covenanted  to  pay  to  the  said  Alice  duriD{ 
life  the  said  sum  of  45/.  in  lieu  of  the  mterest  of  the  said  h 
And  which  sum,  together  with  the  settlement  made  on  the  sad 
previous  to  her  marriage  with  the  said  Francis  Thomas  Rybrit 
agreed  to  be  for  the  sole  and  separate  use  and  maintenance  of  th 
Alice  during  their  separation. 

That  the  said  Anne  Churchward  died  without  issue  aftc 
death  of  the  devisor,  and  after  the  said  separation ;  and 
thereupon  the  said  meadow  called  WUlis's  ve^d  in  the 
Alice  Rybot  and  Elizabeth  Windsor,  as  the  right  heirs  oi 
said  William  Ley  the  devisor  •,  ^nd  that  the  clear  annual 
of  the  lands  called  Willis's  mentioned  in  the  said  will, 
comprised  in  the  said  marriage  settlement,  amounted  to  3 
per  annum. 

The  question  for  the  opinion  of  the  G>urt  is,  Whetbt 
said  Alice  Ryboi  is  entitled  to  the  rents,  issues,  andpnfits  j 
premises  in  the  pleadings  mentioned,  parcel  of  the  mam 
Wrangaton,  free  from  the  control  of  her  present  husband  Ft 

n 
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so,  the  verdict  to  stand; — if  not,  then  a  rer* 
or  the  defendant  upon  the  first  issue  for  the 
eing  the  amount  of  the  rent  in  arrear  at  the 
,  and  tht  value  of  the  distress.  . 
aintiff,  after  observing  that  this  question  in- 
lole  of  the  manor  of  Wrangatony  made  two 

1  the  construction  of  the  will  and  codicil  of 

the  event  which  happened  between  the 

those  instruments,   Jlice  Ryiot  is  entitled 

I  and  profits,  (9V.  of  the  manor  of  Wran^ 

that  she  is  so  entitled  under  the  will  and 
le  circumstances  which  happened  upon  and 
and  on  the  deed  of  separation,  deprived  her 
rer  the  rents  and  profits,  isfc.  which  she  had 

question.  The  argument  on  the  other  side 
,  Rybot  on  his  marriage  .made  such  a  settle- 
that  the  Court  must  conclude  that  it  was 
ve  up  every  thing  to  him.  In  determining 
xessary  for  the  Court  to  consider  the  seve- 
order  of  time.  The  first  was  a  bond  from 
>  trustees,  in  trust  for  Alice  Ryht^  in  con- 
eal  and  personal  estate  which  he  was  to  re« 
I  appears  from  the  case  that  some  part  of  the 
pted  in  the  lease  and  release,  which  conveyed 
es  for  her  separate  oise,  in  case  there  was  no 
made ;  therefore  there  was  something  to  sa- 
lting to  the  real  estate ;  and  as  to  the  personal 
ledged  that  it  amounted  to  nearly  as  much  as 

er. 

1  are  comprised  in  the  deed  of  settlement  by 
did  not  come  from  F.  Rybot.  There  was  no 
him ;  they  were  her  lands  •,  and  she  took  no- 
te. 

the  deed  of  separation  which  secured  to  her 
«  it  is  expressly  stated  to  be  in  lieu  of  the 
be  was  entitled  under  the  bond ;  so  that  there 

W«fS 
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was  no  new  conuderation  for  this ;  audi  in  fact  abe  w«i  { 
a  wotse  aituadoB  than  before  Noaigoi&entcanbedraw 
these  deeds*  that  Mrs*  Jtyhi  intended  to  give  up  the  pi 
in  question,  to  which  she  was  entitled  under  the  wHl;  &r, 
time  of  the  mandage  the  prospect  of  coming  into  the  po^ 
of  these  prenusesi  depending  upon  the  event  of  her 
dying  without  issue,  was  not  so  immediate  as  to  iodu 
Court  to  suppose  they  were  in  the  contemplation  cf  ihe  ] 
If  it  had  been  ihe  imentioo  of  these  parties  that  the  b 
abeald  take  thtt  estate,  they  would  have  added  expreu 
far  that  purpose. 

Then  laying  out  of  the  case  every  thing  which  passed 
f  uent  CO  the  death  of  the  testator ; 

He  considered  the  question  as  it  stood  upon  the  « 
oodiciL 

The  words  of  the  will  evidently  indicate  the  intestiap 
devisor  to  have  been,  that  Mrs.  lijiot  should  solely  a 
estate  independent  of  Jaia  Fowkr^  or  any  future  husbsa 
he  devised  this  manor  to  «  J.  Lty  in  trust  to  pay  th«  re 
«  profits  thereof  to  J.  Fowltr^  cbiriag  the  term  pf  htx 
« lifcj  notwithstandiBg  her  coverture^  nor  to  he  subjeci 
«  control,  management^  or  disposal  of  her  iiusbon^,  n( 
<<  to  any  debts  which  he  had  or  should  contract.''  BskIj 
the  words  of  the  will  furnishes  the  argument  in  suppori 
construction.  But  a  still  stronger  argument  arises  firoa 
dertng  the  event  which  happened  between  the  dates  of  < 
and  the  codiciL  The  case  sutes  that  John  FmvUr  died  I 
the  time  of  making  the  will  and  codicil.  The  codicil  t 
tice  of  the  death  of  J.  Fowler^  and  ratified  and  confin 
will  Therefore  the  will  must  be  considered  at  bear! 
with  the  codicil.  And  then  these  words  must  have  xei 
a  future  husband,  otherwise  they  are  absurd  and  nugat 

Lmnnaa^  for  the  defendant. 

Insisted^  ist.  That  die  restrictiotis  in  the  will  of  die 
were  not  intended  to  extend  to  any  future  husband,  b 
meant  to  be  confined  merely  to  her  then  husband  J. 
The  situatioo  of  the  devisor  was  material  to  be  attend 
constniing  this  will.  He  had  two  daughters  at  the 
aukiqg  it,  both  of  whom  were  thai  married.    And  be 

6 


nr^sirm  Y«ab  of  GEORGE  III.  i^ 

istoAcuB€€i  hn  davgliteiB»  ki  tatdamm     tTtS, 
nds.    The  vhx4b  id  the  dtmc  to  j^B^t  aiKj  ■ 

to  Mif  ^ootral^  man9gcnent,  or  Aitfoni  of  *!^*« 
liable  to  any  debtowbickhdad  or  cbovU  Sm. 
C  being  4eei^edl  hj  die  tetmor  Sor  her  <o» 
lefit  QotwitbatoAdiBg  her  eoverturc.*'  Al  the 
win  JSte  had  a  fauAband  |  eo  that  them  wae 
which  this  restriction  might  with  prayriety 
t  wemLi  be  Mange  to  argue  that  tk  testator 
g  tint  deriaet  was  guarding  agaioit  (be  event 
irtt  httibaBd,  and  of  her  takiog  a  f  ttttire  ooc. 
t  eo  the  woi4s  of  the  wiH,  and  there  be  a 
bich  they  can  lektc,  it  ii  more  onitMttst  to 
n  to  that  mibjoct^nnttery  than  to  any  thing 
irding  to  the  acgnment  on  the  other  tidey  ifae 
»  words  ^  or  any  f otore  buaband"  to  the 
itti.  ^  Any  debts  whidi  be  iad  ooatracied^ 
date  to  her  then  httfbaad :  and  wbsa  tbe  lea- 
da  •<  or  wUch  he  sbauU  contaact,"  be  atill 
person.  If  the  natnnd  referecKe  of  these 
rson  to  whom  jUict  was  then  married^  and 
iU  dd>ta«  the  codicil  stated  in  the  case  cai^ 
tnce.  A  codicil  oonfirasing  a  will  caimot 
ftself.  80  a  deed  of  coofinnatson  caaaot  en- 
\  (a).  As  to  the  death  of  RwJer  bdbre  Ac 
dU  <fae  codicil  being  only  a  ooafimataon  of 
■noon  is  good,  as  far  as  there  was  any  aub* 
ill  to  be  confirmed  by  die  codacSi  and  those 
0  wbidi  there  was  nothing  to  be  refeifed  U 
;  the  oedicil»  may  be  rejected  as  nugatory. 
Bfere  only  confirmed  the  will,  unless  it  can 
irilly  at  the  time  of  its  being  made,  extended 
ad,  these  is  no  pretence  to  say  that  thecodi* 
laose,  instead  erf  being  restrictive,  had  coo* 
the  husband  of  jUka  Rwokr^  and  that  bus- 
re  the  making  of  the  codicil,  it  could  never 
any  fotuve  hu^nd  could  take  under  such 
ddliavcbeenmi  end  of  the  devise  the  instant 
,    As  dwrefeie  «  future  husband  aouM  jbM 

bave 


aoo  CASES  in  EASTER  TERM, 

1786*    hzve  been  benefited,  it  would  be  unjust  to  subject  him 
■  disadvantages  under  such  a  dcyisc, 

*J^^"  Where  a  first  husband  conveyed  a  term  in  trust  to  th< 
rate  use  of  his  wife,  it  was  determined  that  a  second  hi 
might  dispose  of  it.  Tudor  and  Samyfie,  2  Vem.  270*  iV 
But -in  this  latter  case,  the  Court  said  it  would  be  other 
the  term  were  assigned  in  trust  for  the  wife,  with  the  pri 
her  husband. 

He  then  contended  on  the  other  point,  that  even  adc 
that  ^ice  was  entitled  to  the  rents  and  profits  of  the  pren 
question  bf  virtue  of  thb  devise,  to  her  separate  use,  in 
sion  of  any  future  husband  she  might  take,  yet  that  si 
subsequently  given  up  that  right. 

This  claim  is  derogatory  to  the  general  rights  of  marriag 
therefore  ought  not  to  be  favored. 

The  deed  of  settlement  operates  as  an  appointment  in 
of  her  second  husband.  In  cases  where  such  a  provisioo 
present  has  been  made  for  a  wife,  the  second  husband  is  t 
to  it,  unless  he  assent  to  her  retaining  it  in  the  same  mai 
she  had  it  during  her  first  marriage. 

In  I  Eq.  Ca.  Abr.  594.  it  was  held  that  the  second  hi 
was  not  bound  by  a  settlement  made  on  a  former  marriaj 

The  Court  must  collect  from  this  settlement,  that  it  v 
intention  of  the  parties  that  the  husband  should  posscK 
thing  which  was  not  given  up  to  the  wife.  The  ma 
Wrangaton  is  devised  to  the  wife  in  the  same  way  as  the  « 
Tarhryan.  The  parties  seem  to  have  understood  that  unli 
estate  at  Torhryan  was  settled  upon  her  for  her  sepamte 
would  have  been  subject  to  the  control  of  her  husbanc 
therefore  was  secured  to  her  by  the  deed  of  settlement ; 
notice  is  therein  taken  of  the  manor  of  Wrangaton* 

As  the  bond  recites  that  it  was  given  in  consideration 
real  and  personal  estate  which  he  was  to  have  from  his 
the  husband  must  be  considered  as  a  purchaser  of  ever] 
which  he  did  not  consent  to  give  up. 

With  regard  to  the  deed  of  separate  maintenance,  tl 
nuity  of  45/.  is  expressed  to  be  in  lieu  of  the  1000/.,  befi 
cured  by  the  bond :  but  neither  in  that  deed  is  there  anj 
tion  made  of  the  manor  of  Wrangaton. 

The  conclusion  therefore  is,  that  what  was  not  settled 
her  by  any  of  these  deeds  was  intended  to  go  to  the  bust 
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ins  general  as  well  as  particular  restrictions 
only  to  the  present  but  to  any  future  subject- 
to  the  remoteness  of  the  events  of  the  first 
of  her  taking  a  second,  it  is  sufficient  to  say 
making  the  codicili  the  first  was  dead.  Ac* 
of  WorsUj  and  Craven  (a\  the  will  and  co- 
is  being  made  at  the  same  time,  and  incorpo* 
^ords  <<  any  debts  which  he  should  contract" 
Bome  future  person.  Then  it  follows  that  the 
the  will  should  exclude  soqie  person,  which 
it  rebte  to  some  future  husband. 
jiliert  speaks  only  of  a  deed  of  confirmation: 
IS  not  to  confirm,  but  only  to  reppblish  ihc 

that  the  deed  of  settlement  operates  as  an  ap- 
inless  it  is  to  be  collected  that  the  right  was 
emains.  And  indeed  the  parties  had  not  this 
emplation  at  the  time. 

lo  not  bear  on  this  question :  they  only  go  to 
ie  wife  has  the  trust  of  a  term,  there  the  hus- 
right  as  if  she  had  a  legal  esute.  In  order  to 
ble  here,  they  should  prove  th^t  though  fu- 
:  expressly  excluded,  yet  the  trust  should  go 
\e  cases  of  trusts,  created  by  a  husband  for 
his  wife,  are  very  difierent  from  the  present 
nerally  to  a  woman  notwithstanding  her  co- 

his  question  arises  upon  the  construction  of 
s,  the  will,  the  codicil,  the  bond,  and  the 
:  and  of  separation.  To  take  it  by  steps, 
sider  what  estate  Alice  Ryid  took  under  the 
ids  on  the  words  of  the  will,  from  which  the 
stator  is  to  be  collected.  The  estate  is  given 
ist  to  pay  the  rents  and  profits  thereof  to  Alice 
withstanding  her  coverture,  CsTr.  and  not  to  be 
rfaiuTs  hands.^  The  doubt  arises  on  the  words 
Aether  they  are  restrained  to  her  present^  or 
nd.  It  being  left  indefinite,  the  Court  must 
idon  of  the  testator,  which  is  to  be  found  out 
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by  the  words  accompanying  it.  And  it  b  oradB  dear 
wonb  winch  kmiedmiely  fallow,  ^  the  same  being  desig 
<«  tfaetsBlatDr  for  her  sq>aratc  vee  and  benefit,  and  to  b 
^  own  diapofld,  notwidistaiMling  her  coTcrtiife  *  It  \k 
Bifeidy  dK  infeetttion  of  die  teitator,  that  she  shgDuId  li 
estate  at  sdl  tines  indepexMient  of  €my  hosband.  There 
sane  devise  to  the  other  daughter}  and  it  is  material  to 
dmt  nnther  of  die  hosbaads*  names  is  mentioned.  By  t 
seqaeot  words  it  is  evident  that  he  looked  to  the  posnl 
hor  having  a  second  husband;  for  in  the  limitadons  or 
Hmitod  to  the  issve  maleof  the  daughter,  remainder  to  tl 
female,  without  confining  it  to  the  issue  of  that  marrii 
diat  Ac  dkitdfen  of  any  future  marriage  were  to  tak( 
dus  devise.  On  the  whole  of  the  wilt,  I  am  of  opini 
the  testator  meant  that  both  his  daughters  should  take  tl 
independent  not  only  of  their  present,  but  of  their  fan 
bands. 

Then  aoto the  efiect  of  the  codicil:  that  b  not  makinj 
will,  but  republishing  the  old  one.  It  recites  that  J.  J%1 
dead,  and  still  he  confirmed  the  will,  ^iriiich  shews  tha 
tended  that  Mrs.  FmtUr  should  take  die  estate  indepei 
any  fetnre  husband :  for  he  suflfered  the  festfiction  sti 
main,  that  the  estate  should  not  be  liable  to  any  debts  * 
^  her  hnsband  had  or  shmM  contract^  after  the  death  of 
her  Rf9t  uttflbanci.  These  lafter  words  therefore  can  on 
to  some  future  husband. 

rfezt  SB  to*  die  bond  and  settlement :  if  ts  coBiendcn  i 
recital  of  the  bond,  which  was  given  in  consideration  of 
and  ptFsomil  estate,  that  tlus  extends  to  all  estates  which 
then,  or  niight  be,  in  possession  of.  But  this  does  not 
in  itself  to  openne  as  an  appointraent  of  an  estate,  wl 
was  not  in  possession  of  at  die  time.  It  b  manifest  tl 
R^  intended  to  retain  every  thing  she  could  in  her  owi 
far  she  coHf«ycd  the  other  estate,  of  \rfiich  she  then  wa 
scasion,  to  traiteas^for  her  sole  and  separate  use.  We  oug 
aateadthe  wofibof  die  deed  to  afnttrte  estate,  when  d 
a  pceaensinteiast  to  answer  these  words.  Then  ic  wo 
soraiqiecnnscnietionto'saydukt  she  intended  to  give  hefi 
aa  absokKe  demifdonover  an  estate  which  wa$  not  in  I 
tampMian  of  ijie  parties  at  dtc  time. 


Nmr^mn  YsAft  of  6EOROE  IIL 


«^ 


0D« 


tat  first  zzBt  wiiicn  was  cited  i  that  was  Ap  r7ti^« 
8  of  an  inhifitmtceg  btit  the  best  answer  to  it  «— 
i  from  die  boonty  of  die  firrt  hosband,  and  **^2f' 
Id  therefore  only  be  meant  to  deprive  bhn  of  l^oo 
But  tfab  came  from  a  diird  petsony  and  was 
tator  not  to  be  under  the  control  of  attj  future 

ed  was  where  a  settTemenr  was  made  without 
lusband ;  but  the  answer  fo  that  is  obrtoua; 
round  of  fraud. 

Taking  this  on  the  construction  of  the  wiH 
ar  Aat  die  testator  meant  that  this  restricuon 
ined  to  the  present  husband^  because  he  has 
the  husbands  of  both  his  daughters  from  any 
espective  estates ;  which  shews  a  general  jea- 
nds,  and  not  any  particular  jealousy  with  re- 
le.    And  he  does  not  even  mention  either  of 

n  appears  still  stronger  from  the  words  of  the 
{  first  taken  notice  of  the  death  of  Fowkr^ 
and  ratified  all  the  devises  in  the  will,  and 
5  restriction  widi  regard  to  their  husbands.  , 
8  as  much  as  if  he  had  said,  that  «  even  if 
ubt  upon  my  meaning  before,  I  now  ivpeat 
I  mean  to  extend  them  to  any  future  husbandL'' 
doubt  there  might  be  considering  the  will 
>ved  by  taking  the  will  and  codicil  toge- 

the  bond  and  settlement,  they  make  no  di^-^ 
At  the  dme  of  the  ezecudon  of  those  deeds» 
on,  not  being  in  the  possession  of  the  partiest 
I  not  in  their  contempladon. 
on  of  the  real  and  personal  estate  contained  in 
e  question  sdll  open,  for  that  only  relates  to 
ic  had  in  possession. 

sand  in  this  case  could  not  be  entitled,  unless 
that  eflfcct  had  been  bserted  in  those  instru* 

IHiatever  might  be  the  construction  upon  the 
Jung  bodi  die  yrlX  and  the  codicil  together, 
s  itstricdon  applies  to  any  future  as  well  as  a 

present 


CASES  IN  EASTER  TERM, 

present  husband.  The  names  of  the  husbands  are  not  i 
tioned.  The  limitarion  to  trustees  is  during  the  life  o 
wife;  this  therefore  must  extend  to  any  husband^he  maj 
have. 

Whether  the  codicil  b  to  be  considered  as  a  republicati 
the  will,  or  as  an  explanation  of  the  testator's  former  intc] 
it  b  equally  clear. 

It  has  been  compared  to  the  confirmation  of  a  deed,  but 
is  nothing  more  unlike.  In  the  case  of  a  will,  nothing  pass 
the  testator's  death.  It  is  only  to  be  considered  as  speaking 
that  dme.  It  may  be  altered  whenever  the  party  pleases 
therefore  the  codicil  comes  as  a  republication  of  ever; 
which  ic  does  not  alter.  As  where  a  man  devises  all  hi 
estates,  and  afterwards  sells  them,and  purchasesjother  land 
then  republishes  his  will,  the  will  must  be  taken  to  relate 
after<-purchased  lands.  Then  taking  this  codicil  as  a  re 
cation  of  the  will,  it  is  impossible  to  raise  a  question  up 
for  the  defendant's  counsel  are  driven  to  a  construction 
makes  it  absurd,  by  saying  that  these  words  can  only  relat 
to  Fowter^  there  being  no  such  person  in  existence  at  tfa( 
of  such  republication.  The  intention  of  the  testator  cleaxi 
that  his  daughter  should  enjoy  the  estate  free  from  the  coo 
any  husband. 

Again,  taking  this  codicil  as  explanatory  of  the  will 
equally  clear,  for  he  took  notice  in  the  codicil  of  the  de 
John  Fowler;  now  if  his  intention  had  only  been  to  have 
ded  John  FowUr  personally,  the  continuance  of  the  rest 
was  nugatory  after  his  death. 

As  to  the  marriage  articles,  it  does  not  appear  that  tl 
had  parted  with  her  interest  in  the  estate  in  question:  it  v 
in  the  contemplation  of  the  parties  at  the  time  of^the  ma 
She  had  only  a  remainder  after  an  estate-tail  limited 
sister :  it  is  clear  that  this  remainder  was.  not.  thought 
them;  for  the  deed  specifies  by  name  what  estates  were 
to  pass,  but  no  notice  is  taken  of  this  remainder.  That  c 
stance  is^  decisive. 

Then  the  articles  of  separation  can  as  little  afiect  this  qv 
for  that  deed  left  every  thing  just  in  the  same  state  in  % 
was  before. 

Judgment  for  the  p 
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LL  and  Others  against  Bajll.  «*»*d5^, 

ifty  hogsheads  and  one  hundred  and  twenty  [s^'MS^. 
;ar,  and  thirty  puncheons  of  rum.  \m^!S^ 

set  aside  the  verdict  which  had  been  given  for  ^f*] 
lis  cause,  and  to  grant  a  new  trial,  WiUeft  J*  nl VAU^ 
ause  was  tried  at  the hst  Assizes  at  Lancaster^  h^%\^ 

{report;  of  different 

Ises  upon  two  bills  of  lading,  signed  by  the  refr^'^ce'u 
captsun  of  the  ship  Tyger^  under  one  of  which  *?  ***.  *"**  ^^ 

5  the  time 

plaintlfiS  claim.  when  thef 

ipper  of  the  goods  in  question,  was  a  consi-  JJ^^J'SJ^ 
he  island  of  Jamaica^  and  corresponded  with  tain;  but  the 
hant  residing  at  Lherfool.    Previous  to  the  feT^ 
4,  Fairbrother  had  acted  as  the  general  agent  ^,*f  *Jf" 
iif^X0if,  but  from  that  time  his  general  agency  title  from 
ice  of  a  power  of  attorney  to  Donabj  Thwnp^  o/iW^. 
rhich  superseded  his  authority.    From  that  h-«ari«ht 
was  done  by  Fairhrother  on  behalf  of  Thomp^  apiineot.  ~ 
■  a  special  order  or  commission  for  that  spe-  ^  jfj*^ 

bding,  tho* 

med  power  of  attorney  to  Dorothy  Thompson  ^^^^  ^Im 
orized  them  to  raise  money  for  the  use  of  f«ceoftheBi, 
fairs  were  then  much  involved,  and  to  make  ftmctively 
estate  in  Jamaica.    It  likewise  empowered  l^Seop- 
my  contract  that  they  should  think  fit  lor  tainhjsact« 
ng  any  sugar  or  produce  made  on  any  y  the  ^  delivery 

iccording  to  . 
_  such  legal 

his  power  arrived  in  England^  Tho§npson  was  title  wiu 
use  of  Caldwell  and  Company,  the  present  ^SSn 
e  merchants  of  Liverpool,  in  the  sum  of  <l^«»^*U. 
a  security  for  this  debt,  Dorothy  Thompson 
the  plaintiffs  a  mortgage  dated  the  20th  of 
)Oo/.  upon  the  plantations  in  Jamaica,  and' 
:o  a  covenant  for  the  future  consignment  of  ~ 
them. 

indenture,  dated  loth  of  May  1785,  and 

lie  same  parties,  after  reciting  the  above* 

;i  it  was  dedareds  <<  that  whereas  the  sum 

P  «of 
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1^96*     **  of  4000/.  or  thereabouts,  part  of  the  said  sum  0/  ^i 
-  **  the  time  ef  tie  execution  of  the  said  indenture^   was 

^E^L^J  "  o^Nrng  by  the  said  T.  P.  Tbompsqny  to  the  said  C  ( 
agttind  €9  and  Company,  for  which  they  have  the  bond  of  t 
'*  T.  P.  Tiompsan  and  others,  and  the  further  sum  ef  i^ 
«  been  ako  advanced  to  the  saud  T.  Brontfield^  as  the  att< 
u  the  said  7.  P.  TTm^on,  and  the  remainder  of.  the  ss 
<«  of  7000/.  was  intended  to  have  been  so  advance 
<f  4ottbts  having  arisen  as  to  the  force  and  validity  of  th 
<<  of  the  said  T.  Bronrfield  to  charge  with  effect  die  said 
«  tion  and  premises^  and  it  being  uncertain  what  sum  o 
<<  the  said  plantation  and  premises  are  already  mortga 
<<  and  what  other  circumstances  afitct  the  same,  it  h 
<<  agreed  that  the  said  indentures  of  kase  and  release  (1 
«^ihe  before-noMsntioned  mortgage)  shall  be  sent  out  to ; 
<<  to  the  correspondent  of  the  said  Charles  Caldwell  and 
<(  Smyths  to  be  recorded  in  the  said  island,  and  for  infc 
«<  how  the  said  4Mtate  is  affxted  by  former  incumbranc 
<<  that  so  soon  as  the  said  phntation,  lands,  and  premi 
<<  effectually  made  liable  to  the  payment  of  the  said 
<<  7000/.  and  interestf  according  to  the  terms  of  the 
«  denture  of  release,  and  the  sud  CbarUs  Caldwell  and 
«  Snytb  are  well  satisfied  that  the  same  are  a  good  aj 
"cient  security  ibr  the  said  sum  of  7000/.  and  intep 
«<  are  aln  satisfied  thai  the  said  Thmas  Pepper  Jhi^ 
<<  cwsigu  the  produce  of  the  said  plantatim  to  the  sM 
«  Caldwell  and^  Thomas  Smyth  acwrding  to  the  term. 
«« scdd  indenture  of  releast^  then  and  not  until  then, 
<<  Charles  Caldwell  and  Thomas  Sm/th  are  to  itdvance 
"  said  Thomas  Bron^ld,  as  attorney  for  the  said  Thonu 
"  Thon^sont  the  remainder  of  the  said  sum  of  7000/L 
» the  mean  time  no  interest  for  moit  than  is  or  may  be 
4t  advanced  is  to  he  changed  or  payable.  But  it  is  full 
»  stood  amongst  the  parties,  that  the  s^d  Charles  Cold 
**  Homos  Smyth  are  not  to  be  under  ai^y  oUigatum  of  ai 
«  any  OMire  money  than  they  have  done  already,  unlil 
«  fuDy  satisfied  wUh  the  propriety  thereof  and  axe  w 
«  do  so." 

At  the  time  this  indenture  bore  date  the  ^rmtr  x} 
and  Company,  merchonu  ^j^^iverpool^  wttt  also  470 
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Boaat  of  3000/.  6h  money  adfuced  to  him 
thropgfi  th^  hm40oS  di^k agents  w  Jmm0^ 
d  GMmtfi  and  r^iffiytiiiy,  to  discharge  this  ^J^ 
vn  two  biUa  of  e^chiBge^  baaring  dau  thie 
upon  Dorothy  Tbon^son  and  Thomas  BrmfiM^ 
dafif  aighti  in  fat ovr  of  Messrt.  C^i/  and 
bned  dia  aamc  lo  ttia  order  of  Frana  and 


fhmThompsoi^  H Fmrirotberf  Jhft4 the Hfb ^ 

<<  I  have  now  the  pleasure  to  inforQi  yo* 
lost  pleasiag  pro$pcct  of  a  qrop,  whicl^^  anroid* 
bope  will  enable  me  to  take  up  those  heavy  Utls 
h  mj  sister  (Dorothy  Thompson)  will  inform 
nrhich  I  shall  skip  aoo  casks  op  the  Tyffr^  Qa^ 
zpects  to  sail  in  all  next  month/' 

from  Thompson  to  Fatrifrdhorp  doted  Jmmca^ 
z^djanuofyf  1785. 

« I  skdl  wait  upon  Messrs.  C^poff  a|id 

re  them  to  write  to  Messrs.  France  and  Com- 
»  the  biUs  drawn  in  their  favour.  We  are 
ir,  and  large  quantity  of  it.  I  hope  you  wilt 
IdrnfoU  and  Company  soAsj^dg  Wtt^  Ifi^ve  tba 
them,  which  wiU  he  aooe,  9»  I  Wi  plsaso 
d  to  leave  fhia  ialaod  in  aU  July  pe^  ^  the 


Jrom  Thompson  ^  Fmi^rother^  d^  Jimdca^ 
xyb  Marehp  1785. 

s  I  akdl  haveoabpfitfd  the  Tygpr  one  hunted 
gsheads  and  tierces,  and  thirty  puncheons^ 
ir6aliaa^04abo^4«   She  will  sail  the  he^n- 

respcet  to  kmiuwg  what  I  shall  have  on  board 
}  kacve  it  to  your  own  option.  Should  she  be 
spge you ouj^t get insuraiiGe for  ap9^.  aawo 
lear  a  loss  just  now." 

Pa  On 


ao»  CASES  IN  EASTER  TERM, 

178$.        On  the  same  day  on  which  the  last-mendoned  letter 
■  Jamciea  was  written  to  Fmrhrotber^  he,  bring  applied 

^^l  'Messi^  Ca&fai0tfand  Company  for  payment  of  220ff^ 
^    w««e  the  foUowing  answer  to  tbem: 

^  Mnm.  CMwM  and  Con^anj^ 

«  In  conieqnence  of  yoor  applicatum 
«( for  money  on  account  of  Mr.  liompsan^  I  am  aorry  10  i 
M  you  that  I  hare  nothing  wherewith  to  pay.  A  letta 
a  that  gentleman  acquaints  me  that  he  will  sUp  t^co  I 
<(  casks  rf  sugar  and  rum  pn  board  the  Tyger^  CapUun  Bi 
<'  will  be  obliged  to  you  if  you  will  order  insurance  01 
^  goods. 

<«  Liverfoot,  iSth  Afarcb^  1785.  7.  FMrdl 

On  the  i^th  of  March,  ^1^5»  ^  defendant  rigned  the 
lading  in  question. 

One  of  these  bills  of  lading  for  the  whole  cargo,  vhxi 
acknowledged  to  have  been  the  first  signed  by  the  defendai 
to  deliver  to  Messrs.  Thompson  and  Fairbrother,  or  their  a 
this  was  mdorsed  by  Thon^on  in  Jamaica,  and  sent  by  i 
Fairhvther  in  BngUind,  where  it  arrived  on  the  aoth  of 
enclosed  in  the  following  letter : 

<«  Jamaica,  i%ih  MarA,  \\ 
^  I  send  you  enclosed  a  bill  of  ladi 
« idiat  goods  I  have  got  on  board  the  Tyger.  Thisfvilla 
'^yottof  mf  being  obBged  to  assign  the  other  bills  of  lading  to 
^  and  Confcmjfir  the  secwitj  rf  Ae  payment  of  the  tills  in 
*^  their  favour,  fsTc/" 

A  short  time  after  the  recript  of  this  letter,  FcdrbrOi 
dorsed  the  bill  of  lading  above*menlioned  to  Messrs.  Caldu 
Company,  the  present  plaintifis;  who,  after  they  were  t 
session  of  it,  advanced  two  sums  amounting  together  to 
23/.  %d.  for  the  use  of  Thon^son. 

The  other  two  bills  of  lading  for  difierent  parts  of  the 
making  up  the  whole  together,  were  to  deliver  to  the  order 
shipper  or  his  assigns,  and  indorsed  by  Thon^n  as  follows: 
«<  liver  the  wiAin  to  Messrs.  Thompson  and  Fairirether,  pn 
^  they  engage  to  pay  the  net  proceeds  to  Ucsm.  From 

uue\ 
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m$c  deliver  them  to  the  order  of  James  Franet 
x)tint  of  Q^U  and  GaUwin/' 
;  of  lading  had  been  delirered  into  the  hands  of 
tnH  by-  Thotfi^9tt  at  the  time  when  he  wrote  the 
Lof  March,  1785  to  Fairbroiher,  as  appeared  hj 
irere  afterwards  received  by  France  and  Com- 
June,  17851  in  a  letter  from  Messrs.  CoppellmA 
6th  April. 

the  defendant,  arrived  at  Liverpool  on  the  19th 
ng  on  board  his  ship  the  goods  in  question* 
lis  arrival  the  plaintiffs  demanded  the  goods  of 
uiowledged  the  bill  of  lading,  bat  said  that  hf 
the  goods  without  the  consent  of  the  owners  of 
re  France  and  Company, 
ly  the  plaintiffs  saw  France,  zud  repeated  their 
ag  at  the  same  time  all  charges  of  freight,  ttc. 
neither  he  nor  the  Captain  would  deliver  the 
on  a  promise  that  the  net  proceeds  should  be 
lis  was  refused  by  the  plaintiffs, 
ten  observed,  that  on  the  trial  several  points 
r'the  plaintiffs ; 

Capuin  had  no  right  to  retain  the  goods  in 
he  was  liable  in  an  action  of  trover  on  the  bill 
by  him. 

to  it,  he  had'  considered  tlus  in  reality  as  an 
e  plaintiffs  and  France  and  Company,  and  that 
>  was  captain  of  the  ship  was  merely  a  trustee 
er,  and  was  indemnified  in  the  mean  time, 
similar  situation  to  a  sheriff^,  when  contrary  de* 
>y  the  assignees  of  the  bankrupt  and  a  creditor 
execution. 

isisted  that  the  defendant  had  done  wrong,  in 
*  the  gooda  according  to  the  first  bill  of  lading 
he  had  bound  himself. 

t,  he  had  left  it  to  the  jury  to  consider  under 
;umstances  in  which  all  the  parties  stood.  He 
\  them  that  the  defendant  was  master  of  France 
up,  and  was  charged  to  deliver  the  goods  to 
id  Gcldwin, 

ict  of  Fmrbfother  was  in  s6me  degree  culpablcf 
ill  of  lading  over  to  the  pUintifis  immediaiely 

after 
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1 7  85^    ater  ke  hU  received  It,  against  what  he  knew  to  b^  fhd  desij 
his  principal. 

And  that  as  the  plaintiis,  and  Franei  and  Company,  were 

jfamir     fair  creditots,  and  bmSfiU  holders  of  the  Ulls,  he  who  had 

^^^     got  possessloti  by  a  legal  title  ought  to  be  preferred ;  and  th 

this  purpose  the  possession  of  Coppett  and  GdUhvin  Wu  to  be 

oider6d  as  the  possession  of  France  and  Company. 

3dly,  It  was  objected  that  France  and  Company  wcti 
creditors  of  thnnpsm^  because  the  bills  of  exchange  were  no 
and  therefore  that  they  had  no  equitable  lien  on  the  goods 

But  that  was  answered  by  saying,  that  the  considendc 
tiiese  bills  had  actually  been  advanced  by  France  and  Com 

4Uily,  It  was  insisted  that  the  consignment  of  these  good 
bound  by  the  mortgage  to  the  plaintiA,  executed  by  Bn 
MnAbt  the  power  of  attorney. 

This  was  answered,  by  saying  that  the  mortgage  did  not 
8iis  transaction,  being  subsequent  in  point  of  time.  That 
events  it  was  only  a  covenant  which  bound  the  covenanto 
sonally. 

TJuder  these  directions  the  Jury  had  gitrn  their  verdictf 
defendant,  of  which  he  had  no  reason  to  disapprove. 

Sccftt,  Woodf  and  Law,  shewed  cause  against  the  rulci  a 
rected  their  arguments  to  two  grounds,  oii  one  of  wblcl 
supposed  that  the  plaintifis  meant  to  rely. 

1st,  That  the  bill  of  lading  indorsed  to  them,  being  bc 
iigned  before  the  other,  vested  siich  a  property  in  them, 
tbled  thedrf  to  maintain  this  action.    Or, 

2dly,  That  under  the  agreement  to  consign  to  them 
mortgage  deed,  they  had  a  right  to  these  goods* 

They  observed,  that  in  order  to  clear  this  transaction 
necessary  to  consider  the  difierent  relations  6t  the  parties  t 
other. 

After  At^usi,  1784,  Fmrhrother  no  toager  acted  as  the  g 
agent  of  Tbon^son,  but  under  a  special  direction  accomp 
foch  cargo  consigned  to  him  \  therefore  he  had  no  longer  I 
bitrary  disposition  of  Thompson's  property.  BromfiM  ^ 
ftat  time  appointed  the  gemriJ  ageni.  The  nituft  of  tbi 
hectiofa  betv^een  Faiftroiktr  and  Thompson  was  peffeetl 
known  to  the  present  plaintiffs.  I^[«vions  ^  Aeir  gettiki 
•esuon  of  the  first  Wfl  of  hding,  tile  ^laintfft  had  taken  s 
t^Zfi^Ihit^ioii%t$^^^fifi^&;^h  fbrt  debt  isf  4000^ 
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At  tins  time  France  and  Companj  were  abo  cscdilefS  of     I78<$. 
Tha^SM^  upon  bi}h  of  exchange  drawn  by  liiin  to  the  amomit  -^ — -*--** 
of  3000/.  for  money  wfaicb  had  been  advaaced  to  him  fbnufjk     ^^^^^ 
the  haods  of  CefpeU  and  G^dfvin,  who  were  agents  of  Froitce  and 
Compauiy.     Under  these  cirem&stances  the  Utts  of  bding  were 
signed,  Timmpsem  intending  that  Fatrbrotber  shoold  apply  these 
goods  in  discharge  of  the  bills  of  exchange  which  were  in  the 
posfiession  of  Frame  and  Company.    But  the  phdntifi  contend 
that  the  bill  of  hiding  which  consigned  the  goods  to  Fair^mbir 
hxw\ng  been  actnaOy  first  signed  by  the  defendant,  and  Fmt^ 
hroiher  ha:Yifig  afterwards  indorsed  it  over  to  ihem,  the  dcfeadk 
ant  is  concluded  by  his  own  act.    In  answer  to  this,  they 
obserred  that  Fmrhrother  being  merely  the  agent  of  Thmfmt  fe* 
a  specific   purpose,  and  not  having  a  general  power  over  the 
consignment,  which  was  known  to  the  defendant,  it  was  no* 
thing  more  than  an  undertakmg  by  him  to  deliver  the  goods  to 
Fairirttber  for  the  purpose  of  being  disposed  of  acdDvding  to 
directions  from  72mr^jm,  and  therefore,  as  between  Timtp^m 
and  Fairiretber,  under  whom  the  pkhitiffi  daim,  FairhnAer 
had  indorsed  this  UU  of  la^g  over  to  the  phdmift  without 
any  authority,  and  against  conscience;  and  there  being  a  gene* 
ral  communication  between  Fmrhr^ber  and  the  plaintifs,  that 
they  cither  had  or  might  have  had  notice,  unless  they  were 
guilty  of  great  negligence,  that  these  goods  were  originaliy 
devoted  to  take  up  the  bills  which  were  ia  the  poseession  oC 
France  and  G>mpatty« 

But  even  supposing  that  any  streu  is  to  be  hod  upon  the  plain* 

tiflTa  bill  of  lading  having  been  the  first  actually  signed,  yet  that 

will  have  no  weight  under  these  circumstanees  %  for,  according 

to  the  nature  of  FmrtnAer^^  authority,  if  Tha^fi  had  neiely 

sent  him  a  letter,  ordering  him  to  deliver  die  net  peoceedsi 

of  the  goods  to  France  and  Company,  that  would  have  besii 

sufficient.    Then  there  is  no  good  ground  te  represent  these 

bttk  of  hiding  a^  ineonsiscent,  fee  the  second  biU  of  lading 

amounted  to  no  asore  Ann  a  special  appropviadon  of  the  goods 

which  were  to  be  delivered  to  FairhroOer  under  the  first  bill  of 

b£ng,  and  caine  in  lieu  of  a  letter,  or  other  specific  order  from 

n^mfMm.  The  defiendast  therefore,  bmng  appti^ed^  the  awdii 

tf  dealing  between  Fairtmker  and  Thmpsm;  only  heuMl  Urn*. 

•df  todeKver  die  peopcrty  to  Fdrbnibery  m  the  sfrdnl  ^geot 

^  Thmfion^  mi  FiMreAew  wa^  afienvaids  te  defiter  the  n^ 

prooeed» 
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1786.    proceeds  according  to  further  directJons  from  TSomj^Jwi,  ^ 
I  were  contauned  in  the  second  bill  of  lading.    The  defe 

Calo-  therefore  has  complied  with  his  duty,  for  the  goods  were  0 
^ahui  jto  be  delivered  to  the  plaintiiis,  provided  they  would  prom 
^^'•'*     pay  the  net  proceeds  to  France  and  Company. 

It  is  not  contended  that  any  money  was  advanced  by  the 
riflfs  at  the  time  of  assigning  over  the  bill  of  lading  to  then 
it  is  said  that  two  small  sums  were  afterwards  advanced  by 
on  the  credit  of  the  bill  of  lading ;  but  it  is  much  to  be  do 
whether  the  money  was  advanced  on  that  account;  fo 
plaintifis  had  at  that  time  a  large  mortgage  on  Thompsotfs  c 
which  was  more  than  sufficient  to  cover  their  debt.  And  i 
the  sums  advanced  were  so  small  that  they  could  only  be  o 
ablcy  for  they  must  have  known  that  they  were  not  suffici 
answer  the  pressbg  demands  of  Thompson,  Besides,  if  th 
were  so,  it  was  done  at  their  own  peril  under  notice  of 
trotbif^i  limited  authority ;  for  before  that  time  they  had  ti 
with  BromfieU  as  the  general  agent  of  Thompson. 

FMrbrolber  was  during  all  this  transaction  in  the  habit  of 

municating  his  letters  to  the  plaintiffs.     In  the  letter  date< 

December  1784,  Thompson  took  notice  that  he  had  heavy 

outstanding  against  him,  for  the  payment  of  which  be  si 

ship  200  hogsheads  on  board  the  Tyger^  Captain  BaU.    I( 

clear  therefore  from  that  letter,  which  the  jury  had  a  rig 

presume  that  the  plaintiffii  had  seen,  that  the  goods  in  €pt 

were  sent  to  Fmrbrdher  to  take  up  those  biUs  which  were  « 

possession  of  France  and  Company,  for  there  were  no  other  i 

bUls  except  those.    The  plaintifis  must  have  known  ther 

that  there  vras  a  special  lien  meant  to  be  fixed  on  this  prop 

and  the  letter  of  the  23d  January  confirmed  it,  because  it  sb 

diat  Thompson  hdd  the  same  intention  that  he  had  manifest 

die  former  letter ;  and  is  also  very  important,  because  it  pi 

negadvely,  not  only  that  Thon^son  had  119  idea  of  sendinj 

goods  to  the  plaintifis,  but  that  he  had  also  expressly  intend 

exclude  them,  for  he  desired  Fairhrother.  to  call  upon  them 

make  them  satisfied  till  he  came  to  England. 

No  argument  in  favour  of  the  plainti^  can  be  drawn  fron 
drcumstance  of  their  having  insured  this  cargo  by  the  dire< 
of  Fah*hr€iheri  he  himself  having  no  authority  from  Thompsi 
order  any  such  insurance  till  the  receipt  of  the  letter  of  the 
March,  which  was  long  aftcrwardsi  and  it  was  gross  n 
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idfi^  knowing  Fmrbrother^z  limited  comnus* 
id  a  ttght  of  his  authority  for  making  such  an 

!  for  the  jury  to  determine  under  all  these  dr* 
nr  the  plaintiffs  had  or  had  not  actual  notice 
rere  consigned  to  Fahrbreibfr  for  the  special 
the  bills  in  the  hands  of  France  and  Con»* 
lict  has  determined  that  they  had. 
se  has  only  been  considered  on  the  prcsump- 
ilful  negligence  on  the  part  of  the  plaiotifia. 

this  property  was  vested  in  France  and  Com* 
lintifis  were  in  possession  of  their  bill  of  la- 
s  of  lading  had  an  existence  when  the  letter 
h  was  written.  Jhmips^n  had  then  put  the 
Dg  into  the  hands  of  CcfpeU  and  Goldwin  for 
id  Company.  Hie  first  bill  of  lading  was  at 
long  afterwards,  in  abeyance,  it  not  having 
,  Therefore  not  only  the  right  of  property 
ce  and  Company  in  point  of  law,  but  they 
sion  in  point  of  fact,  for  the  goods  were  ac* 
lip  belonging  to  them. 
\  agent  could  do  no  more  than  the  principal, 
lelf  been  in  England^  he  could  not  have  de- 
o  the  pbintifis  after  CofpeU  and  GMmn  had 
ion  of  the  bill  of  lading, 
mortgage,  allowing  it  to  hate  been  warranted 
:omey,  it  could  make  no  difference  in  this 
le  plaintiffs  and  France  and  Company;  for 
isign  the  produce  of  Ihmfso^s  estate  could 
pon  him,  and  could  not  affect  France  and 
TC  in  possession  under  a  legal  title  in  the 
bis  mortgage  was  not  executed  pursuant  to 
mey.  The  power  was  expressly  given  in 
y  for  T&if^Mf,  and  not  for  the  purpose  of  , 
t. 

and  S.  Heytupodf  contri,  contended  that  as 
a  possesion  of  the  first  bill  of  lading,  which 
efendant,  it  was  conclusive  as  against  him.  A 
negotiable  as  a  bill  of  exchange*  It  is  an 
capudn  to  deliver  the  goods  specified  there- 
ivgnee^  or  to  lu9  assigot.    The  defendant^ 

thereforct 
s 
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l^i6.    thereferci  having  ngned  oiic  bitt  of  ladings  acicil  fraadolc 

—  Mgning  another  which  was  inconristent  with  die  first. 

^^^w^**  ^^  ^^^  where  there  arc  two  inconsistent  bills  of  hdii 
RALt.  first  binds  the  captain  and  owners.  If  the  odicr  bills  of 
had  been  of  the  same  tenor  and  date  as  the  first}  Ofpiil^a 
mn  could  have  derived  no  title  tuider  them»  beeanse  in  e 
negotiate  them  they  ooght  to  have  been  indorsed  by  Frnw 
as  well  as  Thompsm* 

Admitting  that  the  defendant  is  to  be  considered  as  a  i 
yet  he  is  a  trustee  for  those  persons  to  whose  order  he  1 
signed  the  bills  of  lading,  and  if,  after  having  signed  one, 
tered  into  a  subsequent  contract  inconsistent  with  sudi  ti 
is  guilty  of  a  breach  thereof,  for  which  he  is  personally  a 
able.  He  is  not  in  a  similar  situation  to  a  sheriff,  who 
not  whom  to  prefer  of  two  contending  parties,  to  whose 
claims  he  is  not  privy,  and  who  therefore  comes  to  th( 
fior  an  indemnity,  or  seeks  it  from  the  parties ;  for  her 
contradictory  claims  are  set  up  in  consequence  of  the  dcfc 
own  wrong,  and  could  not  have  happened  witliout*  T 
fendant  therefore  has  made  himself  liable. 

But  even  considering  this  merely  as  a  question  of  rii 
twecn  the  plaintifis  and  France  and  Company,  the  pli 
title  ought  to  be  preferred,  because  they  derive  it  under  t 
bill  of  lading. 

WiLLEs,  J.  gave  no  further  opinion,  buk  declared  1 
satisfied  with  the  verdict. 

.  AsHHURST,  J.   I  do  not  think  upon  the  whole  of  this 
action  that  this  can  be  considered  as  a  verdict  either 
evidence  ot  law,  and  therefore  there  ought  not  to  be  a  ne? 

There  is  no  reason  for  saying  that  either  the  plaintifis  or 
and  Company  are  not  equitable  holders  of  the  several  I 
lading.  When  equity  is  equal  between  the  parties,  a  Icj 
must  prevail.  This  reduces  the  question  to  a  mere  point 
I  shall  put  out  of  the  question  all  the  letters,  which  ou| 
to  prejudice  the  plaintifis,  because  they  were  not  proved  i 
had  actual  notice  of  them ;  neither  are  they  guilty  of  ncgi 
in  not  having  endeavoured  to  team  Aeir  contents.  Thq 
that  FaifirvAer  actsed  as  the  agent  of  Tbon^sm^  and  h 
reason  to  be  suspicious  of  his  atitborxty. 

Upon  the  merits  of  Ae  case,  Ae  leasing  of  my  indi 
would  rather  be  in  fanmr  of  the  dcfcBdanl,  whom  I.cons 
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uar  and  Company,  dun  in  fofovr  oif  die  pUdo-     1786. 

hare  got  anodier  seeuritj*  — 

law  ako  the  plaintifis  ate  not  cncided  to  r&.  ^^^^'^ 
B  of  lading  were  sigaed  by  the  captwi  s  the  bIlZ 
ie»  contigning  tht  whole  eargo  to  die  order  of 
rhnAm-  i  the  other  two  are  pardal  consigiK 
parts  of  the  same  eargo  to  the  order  of  the 
Id  be  proTed,  or  there  was  any  reason  to  infer 
meditated  a  fraud  on  any  person,  that  would 
It  as  against  him  \  but  no  fraud  can  be  pre^ 

leed  the  reason  of  making  these  bills  of  lading 
I,  but  the  captain  might  suppose  them  to  be 
;  for  he  knew  that  Fmrbraiber  was  merely  an 
I.    Therefore  I  do  not  thbk  that  they  can  be 
itent }  they  are  all  of  them  in  stAstance  to  the 
ler.    Whoever  then  was  first  in  possession  of 
s  of  lading  had  the  legal  title  Tested  in  him. 
the  letter  of  the  i8th  of  Mareh^  that  at  diat 
i  indorsed  two  of  the  bills  of  lading  to  the 
and  Company.     In  my  opinion,  that  was  an 
r  of  the  legal  interest  in  the  cargo,  and  dtat 
i  also  conveyed  the  other  bilLof  lading  to  Fmr^ 
notice  of  this  indorsement, 
that  the  defendant  was  bound  to  deliver  the 
»  his  undertaking  \  but,  as  he  knew  of  this  in- 
irtf  and  GoUmn^  he  considered  himself  bound 
;o  according  to  that  Mil  of  lading,  whidi  was 
one  of  the  parties.    He  then  concluded  that 
is  undertaking  by  delivering  to  the  order  of 
to  the  pkintiA  being  in  possession  of  the  bill 
hich  they  claim,  before  the  other  two  arrived 
me  of  their  arrival  cannot  vary  the  case,  for 
I  vested  in  Cofpell  and  GMwin  by  their  being 

Jeveral  objections  have  been  nnde  to  this  ver- 
t  is  confined  to  a  very  narrow  compass, 
tion  was,  diat  the  defendant  had  no  right  to 
>ds  after  demand  made  by  the  holder  of  the 
fhe  answer  given  to  it  was,  that  he  was  in- 
^t  it  ought  to  be  considered  as  an  acdon  be- 

tween 
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1 784.     tween  the  plaintifi  and  France  and  Company.    Bnt  I  i 
think  that  the  doctrine  of  indemnity  applies  to  8iich  a 


^Vaiw^^*"  ^^•^-     Besides,  it  always  applies  against  a  defendant,  a 

Ball,     for  him.     If  it  appear  that  a  defendant  stands  in  the  pb 

third  person,  he  shall  not  be  permitted  to  avail  himself  < 

objection  against  the  merits  of  the  case,  which  such  third 

coiild  not  haye  availed  hin^self  of. 

The  ad  objection  was,  that,  as  there  were  different  1 
lading,  the  defendant  was  bound  to  deliyer  the  cargo  ace 
to  the  first  bill  of  lading  actually  signed. 

This  being  the  real  point  of  the  case,  I  shall  reserve  it  c 

3d  Objection.  That  as  the  plaintiflfs  and  France  and 
pany  were  bond  fide  holders  of  these  bills  of  lading,  the 
first  got  possession,  as  between  these  parties,  were  to  be  pre 

But  bare  possession  conveys  no  title,  as  between  persons 
ing  under  difierent  rights.  The  question  here  is,  who  I 
legal  title  ?  For  the  person  who  first  gets  possession  und 
legal  title  must  prevsul. 

4thly.  That  France  and  Company  were  not  credit 
Thompson  at  the  time  that  the  bills  were  indorsed  to  them, 
that  is  not  so.  For  they  stood  in  the  ntuation  of  payees 
bills  of  exchange,  for  which  they  had  given  a  valuable 
sideradon. 

The  last  objection  was,  that  the  plaintiflfs  were  entitled 
the  covenant  contained  in  the  mortgage  to  consign  to 
The  answer  given  to  that  was  right  *,  that  the  mortgag 
nothing  to  do  with  this  question.  It  was  subsequent  1 
transaction  J  and  besides,  it  was  only  a  covenant  to  co 
which  could  not  bind  third  persons. 

Now  as  to  the  principal  point,  it  is  material  to  oonsid 
nature  of  a  bill,  of  ladmg.  It  is  an  acknowledgment  und 
hand  of  the  captain,  that  he  has  received  such  goods,  wh 
undertakes  to  deliver  to  the  person  named  m  that  bill  of  1 
It  is  assignaUe  in  its  nature ;  and  by  indorsement  the  pn 
is  vested  in  ihe  assignee.  It  is  now  clearly  settled  that  go 
sea  may  be  so  assigned.  This  doctrine  is  laid  down  in  . 
and  Marietta  1  Lord  Ray.  271.  and  is  recognized  by 
Mansfield  in  Wright  and  Another  v.  Can^Ml  and  An 
4  Burr.  ao5i. 

It  is  argued  that  the  captain  must  be  answerable  at  all  i 
in  this  action,  because  he  signed  the  first  bill  of  lading 
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ind  Fairtroiher,  who  indorsed  it  to  the  phun-     1 786. 
ry  material  to  consider  who  Fairbrotier  was.  ■ 

in  these  goods;  and  he  was  known  to  all  the     ^^^^^ 
ent  of  TifoifipKn.    Then  Fairbrotier  must  be     ^«m«# 
psM  himself.   The  bills  of  lading  were  all  to 
9Hi  he  had  then  the  absolute  control  over  the 

have  unshipped  them  if  he  had  so  pleased. 
t*like  goods  consigned  to  a  third  person,  for 
er  the  power  of  Thompson  all  the  time  till  he 
F  lading.  If  Thompson  and  Fmrhroiber  are  to 
:  same  person,  it  is  the  same  as  if  the  bills  of 
order  of  Tbon^son  alone.  Then  the  question 
or  right  under  him? 
t  plaintiffs'  counsel,  that  the  defendant  was 

and  Company,  and  that  they  must  be  taken 
id;  but  that  makes  against  the  plaintiflbj  for 
hompson  assigned  the  two  bills  of  lading  to  Cop* 
e  defendant  knew  that  he  had  the  other  in  his 
lot  therefore  have  assigned  it  to  any  other 
ndant  then  acted  fairly,  and  it  could  only 
equent  misconduct  of  Thm^on,  namely,  by 
irsing  one  of  the  bills  of  lading  to  another 
iculty  could  arise. 

m,  is,  whether  this  bill  of  lading,  being  made 
m  and  Fairbroiber  jointly,  can  be  distinguish- 
1  fiivour  of  Tbon^^  only  ?  I  think  it  cannot>^ 
was  known  to  the  pardes  to  be  the  agent  of 

;  transaction  is  to  be  considered  in  the  same 
ills  of  hdmg  had  been  made  to  the  order  of 
»w  does  the  question  stand  as  between  the 
V  and  Company?  Both  parties  claim  under 
nci  and  Company  have  the  first  legal  right  j 
ing  were  first  mdorsed  to  them,  and  the  letter 
e  other  bill  of  lading  to  Fmrbrotber  apprized 
ne  of  this  indorsement; 

(a)  Rule  discharged. 

fri  r.  C(rrlrr>  745*  »n4  LkUarr0%9  v.  Mam,  %  roL  63. 


The 
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ff^tdmudMm,      The  King  against  The  Inhabitants  of  St.  Pi 
^^  '^*-  in  the  Borough  of  Derby, 

\\        ,  A  second     fTKWO  jusdces  made  an  order  for  die  fcmoTsd  of  B 

tol  jSIlpcr    ^    Pratt f  Mory  YAa  wife,  and  their  four  diildten,  fr< 
^J^^^*  parish  of  St.  Prf^  in  the  lx)rough  of  D^^iy  to  tfic  pari^ 
given  by  the  JesdM  in  the  cotittty  of  Derby :  and  the  Sessions,  on 
^  ^"'^'^  quashed  that  order;  and  stated  the  following  case  for  the  ( 
of  this  Court. 

Senjamn  Pratt  the  pauper,  on  the  5th  of  Nvvimkr^ 
was  bound  apprentice  for  seven  years  to  J^se^  Pirn 
parish  of  All  Saints  in  Derty^  to  which  place  Pim  had  a 
cate  from  the  parish  of  SnuMey.  The  pauper  serred  his 
in  jffl  Saints  about  fire  years  and  aa  half.  And  the 
wiA  his  family,  at  Lady  Day^  1757,  remored  to  dm 
where  he  resided  tHl  die  14th  of  January^  1758,  when 
granted  Pinn  a  certificate.  Between  LaJy  Day^  X757f  s 
14th  January,  lys^f  die  pauper  served  Ins  master  upw 
forty  days  in  Chaddesden.  Pinn  die  master  never  retui 
jffl  Smnts,  but  continued  at  Chaddesden  under  die  cen 
The  pauper  returned  to  AB  Saints  in  die  Summer,  17; 
served  his  master  there  upwards  of  forty  days  after  Smd 
granted  the  certificate  to  Chaddesden.  The  Seseiofls  u* 
opinion  diat  the  pauper  gained  a  settlement  by  such  last  i 
in  AB  Saints. 

The  only  question  was,  whether  the  seee^d  eerdfieate 
parish  of  Chaddesden  discharged  the  former  one  to  the  pa 
All  Saints,  they  having  both  been  given  by  the  pai$sh  of  A 

TEe  Ceart,  being  of  opimon  thet  this  question  was  detei 
by  the  case  of  the  King  against  The  Inhatbitants  df  Bkdbi 
discharged  the  rule,  without  hearing  any  argument. 

Mingaj  in  support  of  the  rxilc.-^Coke  against  it. 

Order  of  Seasons  af 
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Mist  The  Dock  Company  of  Hull.    S^i^' 

lUowed  ft  fate  jnade  Sot  the  leiief  of  the  poor  Lmb  pw 
q£  SmkoatUf  ia  ijie  JSdu^  Riduig  q£  Ac  toaaftj  ^^y^* 

and  con* 

tie  Scmons  confirmed  the  ssud  rate*  and  stated  a  4ock,ac. 

oardiog  to 
utctoT 

ice  of  an  act  of  parEament  made  in  the  ipdi  parUnaeac* 
t  Majesty,  entitled  ^  An  act  for  making  and  dares  that 
blk  qnays  or  wharfs  at  Kingthn  upon  HuU^  S^**^^ 
raring  his  Majesty's  revenues  of  cnstoms^  and  ton  ihaU  be 
f  commerce  in  the  port  of  JSnifi/iMriTonAiV,  ^^^^^ 
isin  or  dock,  with  reservoirs^  slttices^  roads^  ^^P^^r. 
I,  for  the  accommodation  of  vessels  using  the  tothepoor 
yt  appropriating  certsdn  lands  bebnging  to  his  ^^^^'l^^ 
r  applying  certain  sums  of  money  out  of  his  annuaipco- 
ns  at  the  said  port  for  dipse  purposes,  and  for  ^^ 
er  necessary  regulations  within  the  town  and 
fi  upon  Hidlf*  The  commisttoners  in  and  by 
iteddid,  before  the  tmdcing  of  the  said  dock  or 
ivers  lands  and  grounds  in  the  said  parish  of 
ii  lands,  as  well  before  the  purchase  thereof 
re  assessed  to,  and  did  pay,  die  land«tax  and  all 
»ts  to  the  parish  of  SivUoates  in  common  with 
in  that  parish }  and  that  the  said  jDsalCba^iM^ 
ert  three  acres,  two  roods,  and  twcBty«Aine 
art  of  the  «Md  lands  so  pttrdMsed  as  aforesaid, 
the  parish  of  Seukoatm  aforesaid,  into  the  said 
And  that  the  same  are  now  pait  thereof,  the 
(in  eoiitaiimig  ten  acres, 
ift  of  the  said  dock  or  basin  widiin  the  parish 
Rty  or  thirty  ships  or  vessels,  or  diereabouts, 
are  moored  for  several  months  together,  par. 
inter  season )  and  that  the  apprentices  belong* 
isually  lie  on  board  such  ships  or  vessels  during 
are  so  stationed. 

Bar  1783,  the  said  Dxk  Compatiy  received  for 
granted  by  the  said  act  5000/.  and  expended  in 

officers' 
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1786.     officers'  salaries  and  requisite  repairs  1300/.  so  that  the  ne 
\  ceeds  amounted  to  3700/. 

^Jf,rf  ^      That  the  said  Dock  Ccttipany  do  not  owe  or  stand  indcb 

The  Dodc  any  person  or'persons  in  any  sum  of  money  or  security  at  ini 

^^^     either  borrowed  under  the  authority  of  the  said  act  or  othei 

That  there  are  lao  dock  shares  in  this  Company  of 

each,  on  which  the  sereral  proprietors  have  only  actual] 

vanced  and  paid  300/.  for  each  share,  and  that  the  same 

sell  at  5  25 A 

That  on  the  7th  day  of  Mofi  1784,  an  assessment  was  h 

.  the  lands  and  tenements  in  the  said  parish  of  ScuUoates  U 

relief  of  the  poor  therein  for  the  year  1 784,  at  one  shiUInj 

four  pence  in  the  pound,  which  rate  was  afterwards  duly  a 

ed  by  two  of  his  Majesty's  justices  in  and  for  the  said  R 

and  published  in  the  parish  church  of  ScuUoates,  according  1 

statute  in  thai  behalf  made,  and  is  in  the  words  folbwiog : 

«  For  that  part  of  the  Dock  lying  in  the  parish  of  Scuk 

Sod/.— 59/.  61.  Sd/* 

Bearcrefi  and  Wilson  shewed  cause  against  a  rule  whicl 
been  obtained  last  term  to  quash  this  order  of  Sesdons,  cool 
ing  the  rate. 

It  appears  by  the  order  of  Sessions  that  the  land  purchase 
the  Dock  Company  was  assessed  to  the  land*tax,  and  paid  al 
rochial  assessments  to  the  parish  of  Sculcoates,  as  well  befo 
after  the  purchase.  This  is  therefore  only  land,  which,  bj 
provements,  produces  more  than  it  did  before;  and  the  impr 
value  can  aflbrd  no  reason  why  it  should  cease  to  be  asse 
The  rate  has  been  increased  in  proportion  to  the  improved  \ 
of  the  land.  Tins  is  not  like  die  case  of  a  toll  or  lighth( 
w^hich  hdoct  was  not  rateable  at  all.  ^  If  it  be  objected  that 
property  is  rated  as  land,  when  the  act  has  made  it  persond 
perty,  the  answer  is,  that  the  Legislature  in  this  consulted 
the  convenience  of  the  owners  of  shares,  and  did  not  mea 
alter  the  nature  of  the  property,  so  as  to  exempt  it  from  the 
ment  of  rates  and  taxes,  to  which  it  was  liable  before; 
merely  to  subject  it  to  the  same  easy  rules  of  alienatioi 
chattels.  This  is  therefore  like  a  chattel  interest  in  land,  w 
is  indisputably  rateable. 

Erskine  and  Garrow,  contra,  did  not  contend  that  pen 
property  generally  vsras  not  rateable:  but  it  did  not  follow 
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}nal  property  fell  within  the  principle  of  those     1 7&5, 

icd  that  such  sort  of  property  was  rateable. — 

a  of  the  Legislature  that  this  property  should  '^^^^ 
all  rates  and  ta«s  ;  for  the  proprietors  were  The  Dock 
hazardous  undertaking  for  the  benefit  of  the    ^hdlZ 
of  which  were  very  precarious. 
e  King  ¥•  RicbarJsM  (0),  lead  xnioes  were  de- 
i  rateable  property  on  account  of  the  great 
ie  with  which  those  kind  of  adventures  aw 
;  theiigh  one  reason  given  in  that  case  wasy 
ene  not  mentioned  in  the  43  EIi%.  c.  a.  but 
and  it  was  said,  that  the  inaertsan  of  ont 
if  die  other. 

s  and  another  ^t)  the  Court  held  the  lessos 
ich  case  liaUe.  They  therefore  distii\guished 
be  original  adventurers ;  for  though  his  ret- 
in,  he  run  no  risk,  and  was  not  to  bcTaaked 
idventurers. 

le  Lmdm  waterworks  (c)  the  Court  doubted 
I  of  an  hazardous  adventure,  which  required 
:  a  great  capital,  and  were  subject  to  continual 
tbk.  But  the  case  went  to  the  Exthequir 
dgment  was  given  on  another  ground. 
Ml  arises  on  the  rate  itself ;  it  professes  to  be 
1  tegnenents,  and  yet  it  is  rated  as  the  profits 

t  has  expressly  exempted  the  company  from 
pted  to  be  bnposed,  by  declaring  that  the  shares 
shall  be  considered  as  personal  property, 
liis  is  laaded  property  lying  within  the  parish* 
die  subject  of  a  rate  before  the  passing  of  this 
Then  the  question  i«,  whether  the  act  ex- 
y,  which  was  rateable  and  rated  before.  But 
la  of  ex^Dplion.  As  between,  the  heir  and 
)  be  considered  as  personal  property:  but  the 
t  intend  to  alter  the  nature  of  it  in  any  other 

Rate  and  order  of  Sessions  affirmed  (i). 

{b)  Cnv>^.  45X.  W  G«^'«  »i5»^' 

ayor,  &c  of  Loiidon,  port.  4  vol.  ax ;  &  H,  v.  The  Commiir 
Stfir«  Navigation,  lb.  730. 

Q^  The 
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May  17S!  Tl^e  King  against  Edward  Trelawney, 

Conviction    f'liHIS  was  a  conviction  before  two  justices  of  the  p 
c?^".  r.47.         the  lottery  act  of  22  Geo,  3.  c.  47. 

for  insuring       j^^  information  stated  «  that  the  defendant,  on  Ae 
a  tickf  I  in  .     . 

the  lottery,   «  Atarch  1 786,  not  regarding  the  statutes  of  our  said 

^^^sot,    "  '^'"gj  "o^  fearing  the  penalties  therein  contained,  Si 
3.  quashed,   <4  parish  of  St.  -Bo^^/^A  without  AUgate,  in  the  ward  of 

because  the         ,       ,        .         r   r       1  •  «■         t  <•  m 

information  '^  m  the  citj  of  London,  receive  of  and  from  one  James 

fbJu^'^a  "  '^  -^^  S^/^  /Ai/%/  ««rf  three  pence  of  lawful  n 

ticket  in  tb*    '«  Gr^£i/  Britain,  under  pretence,  promise,  and  agreement, 

[i  EasuK.'  "  '*'  ^^^  James  Thomas  one  sixteenth  part  or  share  of  20  j 

«8».]  u  to  wit,  the  sum  of  one  pound  six  shiUings  and  three  pence, 

<'  ful  money  of  Great  Britain,  on  the  event  and  contingt 

«  the  ticket  No.  ^T^oj,^ should  be  drawn  fortunate  on  the  ; 

**  of  the  drawing  of  the  lottery,  authorvud  and  estaUisbed  I 

<<  of  parliament,  made  in  the  parliament  of  our  sud  1 

^*  king  at  a  Sessions  thereof  holden  at  Westmimter  in  the  7,[ 

<<  of  his  reign,  entitled,  <  An  act  for  granting  to  his  M 

<<  certain  sum  of  money  to  be  raised  by  a  lottery,'  con 

<<  the  form  of  the  statute  in  such  case  made  and  pr 

^  whereby  and  by  force  of  the  statute  in  such  case  ma 

*<  provided  the  said  Edward  Trelawney  hath  for  bis  smd 

*' forfeited  the  sum  of  50/.  Igc^ 

After  stating  that  the  defendant  had  been  summone 
pleaded  not  guilty,  the  conviction  proceeded  to  state  tha 
^«  the  22d  day  of  March,  in  the  2(Sth  year,  b"r,  the  said 
<<  Thomas^  (a  credible  witness,  (^r.)  saith,  that  he  kno 
<<  said  Edward  Trelawney;  znd  that  on  Saturday  the  it 
<^  of  March  he  went  to  the  office  of  the  said  Edward  Trt 
<<  in  the  parish  of  St.  Botolph  without  Aldgate,  in  the  v 
<<  Aldgate  aforesaid,  in  the  said  city,  to  inquire  the  pric< 
**  surance  for  a  sixteenth  part  of  20  guineas  prize  only,  a 
««  informed  by  the  said  Edward  Trelawney  that  the  price  v 
<«  shillings  and  three  pence;  he  then  requested  the  said  1 
«<  Trelawney  to  insure  Urn  the  ticket  No«  37107,  and  tl 
5«  said  Edward  Trelawney  ordered  him  to  go  to  a  clerk  in  tl 
«  who  accordingly  insured  him  the  said  ticket  No.  3710 
*    -  .  « 
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him  the  said  sum  of  five  shillings  and  three     t^S^^ 

)niideration  thereof  the  said  clerk  of  the  said  ■ • 

ey  did  promise  and  agree  to  pay  to  htm  the  said  ^*  ^'"^ 

f  sixteenth  part  of  20  guineas^  if  the  said  ticket   Tri  t  aw- 

d  he  drawn  a  prize  on  the  2Vh'  day  of  the 

d  lottery.** 

It,  the  defendant  not  contradicting  this  evi- 

convicted  him  in  the  penalty  of  50/.  for  bis 

blishing  the  State  lottery  in  which  the  ticket 
d,  is  the  25  Geo.  3.  c,  59. :  but  the  penalty  is 
)nner  general  statute,  22  Geo.  3.  r.  47 ;  the 
ich  enacts  that,  <<  in  order  to  prevent  all  ad- 
^ttery  tickets  in  any  such  (a)  lottery  as  afore- 
»e  lawful  for  any  person  or  persons  to  sell  the 
;s  of  any  ticket  or  tickets  in  any  such  lottery 
I  day  or  any  less  time  than  the  whole  time 
ay  such  lottery,  or  to  insure  for  or  against 
any  such  ticket  or  tickets,  or  to  receive  any 
in  consideration  of  any  agreement  to  repay  any 
to  deliver  the  same  or  other  gpods^  if  any  such 
hall  prove  fortunate  or  unfortunate,  or  on  any 
event,  relative  to  the  drawing  of  any  such 

whether  as  to  their  being  drawn  fortunate 
>r  the  time  of  their  being  drawn,  .or  otherwise 
ider  any  pretence,  device,  form,  denomination 
[latsoever,  to  promise  or  agree  to  pay  any  sum 
deliver  any  goods,  or  to  do  or  forbear  doing 
e  benefit  of  any  person  or  persons,  whether 
consideration,  on  any  event  or  contingency 
icable  to  the  drawing  of  any  such  ticket  or 
iblish  any  proposal  for  any  of  the  purposes 
nder  the  penalty  of  50/." 
ir  objectipns  fo  this  conviction, 
ation  does  not  distinctly  and  specifically  charge 
h  an  ofience  within  the  act.    It  dcies  not 

receiving  moMy  or  goods  in  consideration  of 

3  to  tny  Sute  kitteiy,  which  mtj  at  iny  tiaM  be  authorised 
0^2  any 
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t78<J.     a^y  agreement  to  repay  any  sum,  or  to  deliver  tie  same,  ( 

*  goods  on  the  event  of  the  itchefs  proving  fortunate  or  unjfoi 

'^^^  ^'/°  ^"^  ^®  ^*  charged  with  receiving  moitcj  under  pretence,  j 

l*R£LAw.   and  agreement  to  pay;  whereas  the  oiFence  constituted  1>y 

is  receiving  money  in  consideration  of  the  agreement. 

2d  Objection.  It  does  not  appear  that  the  ticket  in  q 
was  a  ticket  in  the  State  lottery.  The  information  shou 
alleged  that  the  ticket  was  a  ticket  in  the  State  lotter] 
blished  by  act  of  parliament.  Whereas  the  only  mentioi 
made  of  the  State  lottery  relates  to  the  time  ofdravnng  the 

3d  Objection*  There  is  no  such  act  of  parliament 
Stated  on  the  record.  The  G)urt  are  bound  to  take  n 
the  caption  of  ft  statute,  as  well  as  of  the  body  of  it.  This 
on  the  record  to  be  an  act  made  in  a  parliament  held  bt 
krd  the  ling,  at  a  sessions  thereof  holden  at  Westminster^ 
2$th.year,  &c.  Whereas  the  statijte  in  question  pass 
parliament  begun  and  holden  in  the  24th  year,  tffc.  and  1 
tinued  to  the  25th,  ctfr.  ^ 

In  Rann  and  Green  (a)  the  4th  add  s,th  Ph.  and  M.  \ 
scribed  to  be  an  ^ct  of  the  4th  Ph.  and  M.  which  was 
be  fatal. 
\  4th  Objection.  The  information  charges  that  the  dc 
committed  the  offence  in  person:  but  the  evidence  she^ 
the  ofFence,  if  any,  was  committed  by  his  clerk.  The  Coi 
not  conclude  that  the  clerk  is  an  agent  for  aU  illegal  p 
and  there  is  no  evidence  to  connect  them. 

Sylvester,  contra,  was  proceeding  to  support  the  com 
but  was  stopped  by 

Ihe  Court,  who  said,  that  the  second  objection. must  I 

That  the  only  mention  of  the  lottery  in  the  informati 

.    relative  to  the  time  ^drawing  the  ticket,  without  stating  1 

ticket  on  which  the  insurance  was  made,  was  a  ticket 

State  lottery. 

On  the  second  objection  therefore  the 

Conviction  was  q 

W<Uwp.47^ 
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LEXANDEB  Qgomst  OwEN.  S^*^ 

8  sold  and  delWered.    Pleas  the  general  issue^  Where 
.    The  cause  was  tried  at  the  last  Assizes  at  deliver^ 
Wilks^  Justice,  when  the  plaintiff  was  npn-  "°^'^^^ 

touke  a 

D  set  aside  the  nonsuit,  it  appeared  that  the  ^^f  ^J^ 
aincd  to  sell  to  the  defendant  who  lived  at  pcf  n»n«y 
itity  of  tobacco,  the  value  of  which,  in  addition  ^^J^^^* 
>f  23/.  for  some  other  tobacco,  amounted  to  ^y'"^?ii*'^ 
id  at  the  same  time  between  the  parties  that  the  a  good  bur 
:e  in  payment  of  that  debt  a  quantity  of  copper  forih/S^ 

were  made  up  in  crown  papers,  in  each  of  <>^« 
e  than  five  pennyworth  of  good  halfpence;  and  thou^ih  ia 

that,  if  the  amount  of  the  copper  should  ex-  ^^^^^^ 
th«  tobaccoi  some  more  of  the  latter  should  be  moncr.  An 
e  amount.    Part  of  the  tobacco  was  delivered,  [^k*^  if^^I 
refused  to  send  the  remainder,  unless  the  de*  winded  ai  to 

party  mutt 

ly  for  the  whole  in  good  money.    Several  sam-  be  rescinded 

T  were  shewn  to  the  plaintiff  at  the  time  of  the  "■  '•*•' 

laid  it  would  pass  very  well  at  JJverfcd^  where 

^per  was  accordingly  sent  to  the  plaintiff  on  the 

id  on  the  30th  of  Jugust  the  defendant  wrote 

intiff,  refusing  to  take  it  back,  in  answer  to  a 

c  28th  of  the  same  month,  complaining  of  the 

id  refusing  to  accept  it.    It  also  appeared  that 

I  of  this  letter  the  parties  had  corresponded  on 

:  the  copper  was  not  actually  returned  till 

i^as,  whether  the  deUvery  of  the  copper  was  a 
If  so,  there  was  more  than  enough  to  balance 
nand. 

it,  against  the  rule,  insisted  that  this  was  not  a 
purpose  of  uttering  bad  money,  which  would 
I  and  therefore  void  under  the  stat.  15  G^q.  2. 
an  agreement  by  the  plaintiff  to  take  a  specific 
^  which  v^as  valid  and  legal.  But  supposing  it 
>laintiff  wa«  equally  culpable  vrith  the  defeo' 

appc«re4  tMt  be  ha4  9cea  the  idfotical  copper 

at 
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at  the  time  of  entering  into  the  agreement,  he  ought  no 
permitted  to  object  to  it  now  as  an  illegal  contract, 

Scoit  and  Heywood,  contra,  contended  that  this  agreeme 
void,  because  it  was  an  agreement  to  commit  an  oflFenc* 
therefore  the  defendant  could  not  protect  himself  under 
independently  of  the  statute  of  the  15  Geo.  2.  it  was  a 
meanor  to  utter  counterfeit  money  knowing  it  to  be  such 
*  But  supposing  the  plaintiflF  would  have  been  bound 
agreement,  if  it  had  been  concluded,  yet  it  was  only  exc 
for  the  plaintiflF  sent  word  that  he  would  not  take  the 
money  as  payment ;  and  he  kept  back  part  of  the  tobacci 
had  teen  agreed  for.  If  an  action  had  been  brought  by 
fendant  to  compel  the  delivery  of  the  rest  of  the  toba 
could  iiot  have  recovered,  because  there  was  no  legal  coi 
tion  :  and  if  the  defendant  had  never  sent  this  copper 
ment,  the  plaintiff  could  not  have  compelled  nim  to  ] 
the  contract,  which  would  have  subjected  him  to  a  < 
process.  Then  he  ought  not  to  be  permitted  to  take  ad 
of  it  in  this  shape. 

The  question  should  have  been  left  to  the  jury,  to  de 
the  extent  of  the  agreement ;  and  at  least  the  plaindfl^ 
titled  to  recover  that  part  of  his  debt  which  'accrued  ; 
to  this  contract.  It  has  been  settled  that  if  a  contract 
as  to  part,  and  void  as  to  the  rest,  the  plaintiflF  may 
upon  that  part  of  it  which  is  legal.     Robinson  v.  Bland, 

1077- 

WiLLES,  J.  declared  himself  satisfied  with  the  nonsu 

AsHHURST,  J.  The  nonsuit  in  this  case  ought  to  sta 
it  does  not  appear  that  the  parties  entered  into  this  c 
knowing  it  to  be  illegal:  but  even  if  it  were  so,  it  doe 
in  the  plaintiflF^s  mouth  to  take  advantage  of  it. 

BuLLER,  J.  It  has  been  objected  that  this  is  an  illc 
tract :  there  is  no  doubt  but  that  an  agreement  to  take 
feit  money,  knowing  it  to  be  so,  is  void  ;  but  the  fact 
come  up  to  it  in  this  case.  The  plaintiff  did  not  agre( 
counterfeit  money  in  payment ;  but  the  agreement  wa 
such  copper  money  as  was  then  shewn  to  him. 
.  Supposing  however  that  this  contract  was  illegal,  the 
would  not  stand  in  a  better  situation.  He  could  never 
for  the  argument  of  the  plaintiflF's  counsel,  in  case  an  a< 
been  brought  by  the  defendant  to  recover  the  retnaindc 
tobaccO|  would  have  been  equally  applicable  to  the 
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that  the  sale  is  good^  and  that  the  payment  is     1785, 
legal  contract,  it  is  equally  bad  for  the  whole.  ■ 

injustice  to  allow  the  plaintiff  to  recover  in   ^"^^'** 
>le  value  of  the  goods  sold,  because  that  would     ^<u»i^ 
I  to  take  advantage  of  a  corrupt  agreementy 
lowed  in  cases  where  a  party  applies  to  the 
such  agreements.    That  was  the  principle  on « 
rent  in  a  late  case  of  Fitzroy  and  GwiUim  (a)^ 
hat,  if  a  party  applies  to  the  Court  to  rescind 
^und  of  its  illegality,  it  must  be  done  in  Mo, 
;rive  any  advantage  under  it.    The  parues.are 
i  if  one  of  them  seek  relief  he  must  first  do 
irding  to  the  principle  established  on  the  other- 
hat  he  who  asks  equity  must  do  equity. 
Ul  not  preclude  the  plaintiff  from  recovering 
is  owing  upon  a  former  agreement,  because 
>m  a  fiur  and  valid  transaction :  but  that  is  no 
aside  the  nonsuit  in  this  case. 

Rule  discharged. 

(a)  Anii  X54. 


loppiNG  against  Ryan.  ^^rUay, 

^  May  X9th.  : 

^cd  cause  against  a  rule  why  the  commitment  pj^j^^j^ 
ant  to  the  custody  of  the  marshal  should  not  must  give 

,     .       .    .  notice  of  his 

regularity  (a).  ^  h,ving 

ae  been  obtained  aeainst  the  defendant  (which  abandoned 

o  ^        ,  1  r       « former 

writ  of  error),  execution  was  sued  out  tor  itmmUtitur 
5/.  more  than  was  reaUy  due;  and  for  this  ^^^^;^^ 

was  made  in  last  Hilary  Term  to  shew  cause  fore  he  en- 
It  should  not  be  discharged,  which  was  after-  ^^  recti- 
lute.    Pending  this  rule,  the  defendant  was  ^|j^* 
ly  for  the  real  debt,  upon  which  this  second 
e  was  obtained. 

itended  on  behalf  of  the  plaintiff,  that  imme- 
plication  having  been  made  to  the  Court  in  the 
:  irregularity  having  been  discovered,  the  plain- 
ed the  former  commitment,  and  charged  the 
cution  for  the  sum  actually  due.     And  that 

her  put  of  the  rule  calling  on  the  plaintiff*!  ^ttoroey  to  pajr 
ttoD,  which  W9f  diichaisc4  OQ  the  mexita. 

when 
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t^S6.     when  the  Couit  set  aside  the  former  execution,  Aef  » 

• order  about  the  second^  although  the  defendant  had  a 

Topping  y^^^  charged  With  it  at  that  time. 
Rtan.  Mittgay  in  support  of  the  rule  now  mststw,  that  the 
execution  was  not  abandoned  when  the  first  ruk  wai 
absolute;  before  which  time  die  defendant  was  ckar 
custody  with  a  second  execution,  which  was  irregular, 
when  the  first  rule^was  made  absolute,  the  Court  only  i 
on  the  former  execution  ;  and  the  subject-matter  of  the  | 
morion  net  being  then  before  the  Court,  they  gate-  no 
tions  relative  to  the  second  commitment. 

Pir  Curiam,  There  is  no  affidavit  that  the  piaintiff  ha^ 
notice  that  the  first  commitment  was  abandoned  pend 
former  rule ;  and  a  second  commitment  for  the  same 
before  the  first  was  discharged,  is  clearly  informal. 

Rule  absol 

(tf)  Vide  post.  Xfy, 


Maywc^.  The  King  against  Sharpness. 

When  a  de-  rpHE  defendant,  who  was  keeper  of  the  prison  at  St, 
who  h^  having  been  convicted  of  suffering  a  prisoner  to 

been  con-     was  now  brought  up  to  receive  judgment. 

▼ictcd  on  an         o  ,  r         i_  .  ^  ^ 

indictment,  Jraifjur  tor  the  prosccutiou  offered  to  read  an  affic 
comea^up  to  aggravation,  which  was  made  by  a  witness  who  ha 
judgment,     examined  at  the  trioil. 

I^rm^*""""  G^rw  for  the  defendant  objected,  that  it  would  b< 
dLTk,  b  ag-  ^^g^^°^«  practice  if  such  affidavits  were  permitted  to  I 
gravation,  '  ^^^  by  witnesses  who  had  been  examined  at  the  trial,  a 
mSilby  *^"  ^^  *"  opportunity  of  disclosing  whatever  they 
witnesses  That  such  a  practice  would  bear  particularly  haid  u| 
examrnVd  at  ^^fen^ant,  who  could  have  no  opportunity  of  cross-exi 
*%Jhi^1k.  *f  witness,  or  of  answering  the  facts  now  sworn  to, 
davits  the  might  be  kept  back  through  ooBusion. 
SAy  to  W^^"s,  J.  and  AsHHURST,  J.  doubted  at  first  v 
-practice  was.  They  had  understood  it  to  be,  that  it ' 
necessary  for  the  defendant  to  offer  any  evidence  in  exte 
at  the  trial,  because  such  matter  might  be  brought  be 
Court  afterwards  by  aflidavit:  but  they  had  always  1 
opinion  that  the  prosecutor  must  prove  his  whole  cas 
triri,  and  could  not  afterwards  go  into  matter  of  aggrs 
Particularly  that  no  such  affidavit  could  be  made  by  a 
who  had  l)een  examined  at  the  trial.    But 
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aid  the  pndice  had  always  been  otherwise, 
the  onlj  dung  to  be  inquired  mto  is  the  fact 
s  the  ofienoe.  Matters  of  extenuation  or  aezra^  TheKiw© 
entered  uto  at  th»t  tune.    If  it  were  permitted    Sns^r^ 
r  to  enter  iato  nutters  of  aggravation^  it  would      ^*^** 
t  not  to  let  the  defendant  rebut  it»  by  offering 
nuatiom  It  is  not  to  be  disputed,  that  a  different 
testimony  goes  only  to  matter  of  aggraTatioui^ 
re  the  Court  by  affidavit^  and  would  not  be  r&- 
al.    The  same  reason  extends  equally  to  the 
or  if  it  be  unnecessary  and  ia^Ofier  for  another 
to  natter  of  aggravation,  it  is  also  improper  for 
s.    if  indeed  these  affidavits  contsdn  matter  of 
1  as  would  induce  the  Court  to  inflict  a  heavier 
91  the  defendant  ought  to  have  an  opportunity 

:tion,  most  of  the  cases  which  have  come  before 
the  Sittings  have  been  indictments  on  assaults; 
ses  have,  in  genesal,  been  examined  on  the  pare 
r  alonci  and  have  only  been  permitted  at  the  trial 
of  the  fact  to  convict  the  defendant,  and  the  pro# 
tantly  afterwards  been  pemutted  to  read  affida* 
lateral  oaatters  in  aggravation. 
€  Court  now  coinciding  in  this  opinion,  the  affi* 
tion  was  read,  and  leave  was  given  to  the  defen*- 
t ;  which  he  did  on  a  subsequent  day.  After 
t  passed  judgment  on  the  defendant,  that  he 
ioned  for  one  month  («)• 

(«)  Vi4e  pcMt.  s  vol.  6S3.  H.  v.  Am^/* 


r  against  J£kvoi8e  and  Another.  ^^.^ 

action  of  covenant.  ^'^  *^^ 

ration  stated,  that  on  the  3d  Afarch,  1725,  by  ^V^anfhi 
ire  tripartitei  made  between  JFalter  Baynes  and  •  ^•^  ^^^ 

6x  yearty 

ithin  one  year  after  the  expiration  of  20  yean  of  the  said  term  of  61  yeart^ 
the  ktaee»  and  hit  paying  6i.  to  the  leason,  thsy  would  cxecuu  another  lease 
unto  the  lenee^r  wi  dmi^g  tbtfurthgr  term  of  ^  part  to  e^mmtmtfnm  and 
ftht  iaidUrm  oftx  yeart^  &c  And  to  im  UMe  matmer  at  the  end  and  expiration 
duiw  tba  caid  tcrai  of  6x  yenn,  for  the  like  oqnndcnition,  and  upon 
>uld  execute  another  lease  for  tie  further  term  of  lOjeort,  to  eommenee  at  and 
9ftit  Urm  then  het  kef  ere  grmnted^Btt**  Under  tiiis  covenant  the  lessee  cannot 
of  90  years,  at  the  expiration  of  the  last  term  of  20  years  in  the  lease,  if  he 
I  further  term  at  the  end  of  the  first  and  second  ao  years  in  the  lease. 

RtJfert 
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178(5.    Robert  Warner  of  the  first  part,  WiUiam  Wilton  of  the  i 

part,  and  Richard  Grimes  ahd  John  Pankeman  of  the  third 

^°I^/    after  reciting  as  therein  is  recited,  they  the  s^d  Walter  1 

jktLvoisE.  and  Robert  Warner,  by  and  with  the  direction  and  appoints 

/  /     J^^^^^^  Grimes  and  J.  Pankeman,  did,  and  each  of  thci 

'^  Remise,  lease,  and  to  farm  let,  unto  die  ssud  William  Wih 

executors,  administrators,  and  assigns,  all  that  piece  or  pa 

'..^  ..n  ^  vWCground,  lie,  [particularly  describing  it]  from  the  Feast 

^ '"-  John  the  Baptist,  then  last  past,  for  sixty-one  years;  yiddi 

paying  therefore  unto  the  said  Walter  Baynes  and  Rcberi 
ner,  their  heirs  and  assigns,  for  the  first  two  years  of  tl 
term^  the  rent  of  one  pepper-corn  \  and  yielding  and  paying 
fore  yearly  and  every  year,  during  the  remaunder  of  the  sa 
of  61  years,  unto  the  said  Walter  Baynes  and  Rohert  I 
their  heirs  and  assigns,  (as  tenants  in  common,)  the  yeai 
or  sum  of  2/.  ^s,  6d.  at  the  two  most  usual  Feasts,  ^c.  \ 
any  deduction,  ^^ .  the  first  half-yearly  payment  thereol 
gin  at  Christmas  l^2^.  And  the  said  Walter  Baynes  and 
Warner  for  themselves  respectively,  and  for  their  respect 
and  assigns,  (as  tenants  in  common,)  did,  and  each  of  th< 
eovenant,  promise,  grant,  and  agree,  to  and  tvith  the  said  I 
Wilton,  his  executors,  administrators,  and  assigns,  and 
with  every  of  them,  by  the  said  indenture,  that,  at  ao 
within  one  year  after  the  expiration  of  20  years  of  tl 
term  of  61  years  thereby  granted,  at  and  upon  the  r 
proper  costs  and  charges  of  him  the  said  William  Wih 
executors,  administrators,  and  assigns,  and  his  or  their 
unto  the  said  Walter  Baynes  and  Robert  Warner,  thci 
or  assigns,  (as  tenants  in  common,)  the  sum  of  6L  of 
money  of  Great  Britain,  they  the  said  Walter  Baynes  and 
Warner,  their  or  either  of  their  heirs  and  assigns,  (as  tet 
common,)  should,  and  would,  upon  such  request  and  p 
made,  execute  in  due  form  of  law  another  lease  of  the  sa 
mises  unto  the  said  William  Wilton,  his  executors,  adm 
tors,  and  assigns,  for  and  during  the  further  term  of  2C 
to  commence  from  and  after  the  expiration  of  the  said  i 
61  years  thereby  granted,  at  and  under  the  said  yearly 
a/.  7/.  6d.  and  the  usual  and  general  covenants ;  an 
like  manner,  at  the  end  and  expiration  of  every  20  years 
the  said  term  of  61  years  thereby  granted,  for  the  like  cor 
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the  like  reqaest,  should  and  would  grant  and     1786. 
lease  of  the  said  premises  unto  the  said  William  ■■ 

lutors,  administrators,  or  assigns,  ^or  the  further  ^""^ 
»  to  commence  at  and  frtm  the  expiration  of  the  Jsuvoisc^ 
re  granted^  at  and  under  the  like  rent  and  co- 
e  said  indenture,  Igc.  By  virtue  of  which  said 
lid  William  Wilton  afterwards,  to  wit,  on  the 
if  1725,  entered  into  and  upon  the  said  demised 
rhe  declaration  then  stated  that  William  Wilton 
le  I  ith  of  May^  178$)  by  indenture  did  grant, 
gn,  transfer,  and  set  over,  the  said  demised  pre- 
the  said  John  Rubery  for  the  remainder  of  the 
virtue  of  such  assignment  John  Rubery  entered, 
lie  reversion  of  the  demised  premises  legally 
ed  in,  the  said  Jervmse  Clerte,znd  Thomas  Francis^ 
their  respective  heirs  and  assigns,  as  tenants  in 
1  it  stated  that  John  Rubery^  at  the  end  and  ex' 
ird  twenty  years  of  the  said  term  next  after 
te  said  first-mentioned  indenture,  requested  the 
ise  and  Thomas  Francis^  respectively,  as  tenants 
the  proper  costs  and  charges  of  him  the  said 
d  upon  his  the  said  John  Rubery*s  paying  unto 
y.  C.  Jervoue  and  Thomas  Francis,  as  tenants 
sum  of  6/.  to  grant  and  execute  another  lease 
mises  unto  him  the  said  John  Rubery,  for  and 
er  term  of  20  years,  to  commence  at  and  from 
the  said  term  of  61  years,  (being  the  term  then 
id,)  at  and  under  the  said  yearly  rent  of  2/.  ^s.  6d. 
ind  general  covenants,  and  tendered  the  same, 
»wed  the  breach  of  covenant;  "  that  the  said 
re  and  Thomas  Francis,  did  not,  nor  would,  nor 
dther  of  them,  at  the  said  time  when  they  were 
aforesaid^  or  at  any  time  afterwards,  grant  or 
^ease  of  the  ssud  premises  unto  the  said  John 
during  the  further  term,  to  commence  as  afore- 
ler  the  rent  and  covenants  aforesaid,  or  for  any 
t  or  under  any  other  rent  or  covenants,  or  in  any 
hatsoever,  but  wholly  neglected  and  refused  so  to 
the  tenor  and  efiect,  true  intent  and  meaning, 
mentioned  indenture,  and  of  the  said  covenants^ 

To 
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J  785.         To  tlus  there  was  a  general  demuner,  and  jcundcr  ia  d 

* rcr  (tf), 

^!^/*y  Russell  in  support  of  the  demurrer.  It  appears  pn  this 
jKKVQiH,  ration  that  the  lessee  did  not  apply  at  the  end  of  the  i 
second  %o  years  of  the  original  term  of  61  years  fcur  a  f 
term  of  20  years;  but  at  the  expiration  of  the  third  20  ye; 
consideration  of  a  fine  of  six  pounds  to  be  then  paid,  he  a 
for  a  further  term  of  20  years  to  commence  from  the 
of  the  grant  thereof,  to  which  he  is  not  entitled;  fc 
obvious  from  the  construction  of  the  covenant  that  it  w; 
jntcncion  of  the  parties  that  there  should  always  be  fort] 
inten  cning  between  the  time  of  granting  a  further  term 
years  and  the  commencement  of  it ;  and  that  the  fine  sho 
paid  at  the  time  of  granting  the  term.  This  must  nece 
have  been  the  case  if  the  lessee  had  taken  all  the  three 
or  if  he  had  taken  the  first  only.  He  might  have  rcnev 
the  end  of  the  first,  second,  and  third,  to  years,  but  then  h< 
have  taken  them  in  succession;  the  words,  "  ofirf  S9  in  lit 
ntri^  can  otherwise  have  no  meaning.  A  term  cannot  be  g 
in  Ida  manner  as  a  former  term  has  been,  if  no  such  ten 
ever  granted.  The  term  then  last  before  gratiied  must  me 
term  of  ao  years,  for  otherwise  the  parties  would  have  sai 
said  term  of  61  years  ^  and  if  it  had  been  intended  that  the 
should  have  a  further  term  of  ao  years  in  the  manner  stated 
breach  of  the  declaration,  instead  of  saying,  «  If  at  the  m 
^fjlrsi  qio  years,  ^c''  they  would  have  saidi  "  if  at  the  end 
<<  said  term,  the  lessee  choose  to  have  a  further  term  of  zq 
<<  he  shall  have  it;  and  if  at  the  end  of  that  ^o  years  he  ( 
"  to  have  a  further  term  of  ao  years,  he  shall  have  it ;  and 
«<  the  third. '^  But  it  is  plain  that  the  parties  intended  tli 
further  tern)  of  ao  ye^rs  should  be  applied  for,  and  the  fin< 
'     40  years  before  the  commencement  of  the  term. 

If  there  should  be  any  doubt  of  this  on  the  words  of  t 
venant,  the  fine  will  determine  it.  If  the  lessee  had 
the  first  term  of  20  years,  he  must  have  paid  the  fine  40  yea 
fore  the  commencement  of  the  term,  and  in  4q  years  tt 
would  be  of  eight  times  the  value.    So  that  according  to  v 


(a)  The  Court  obsenred  thtt  this  was  ttjomi  mctiwn  en  a  ttvermietivmamir  1 
«at  the  wiah  of  the  parties  to  take  the  opiaion  of  th9  C9Uit  op  the  f  QHHni 
the  cbvenanty  this  was  argued  as  if  the  declaration  had  been  amended. 
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or  the  first  term  of  ao  years  he  was  to  pay  48/.     1  jBtf. 

only  61. ;  which  is  absurd.     Besides,  when  the  •'- - 

contract  for  a  term  of  4o  years,  to  commence  40  ^^V*^ 
,  they  contract  on  equal  terms ;  neither  of  them  J^rvohk. 
it  will  be  a  losing  or  a  beneficial  term,  especi- 
k  estate  in  the  suburbs  of  London^  where  estates 
It  fluctuations  in  value.  Here  the  lessee  waited 
the  term  would  be  beneficial,  and  then  he  asked 
n  the  reverse,  he  would  not  have  taken  it.  The 
:h  option.  ,  Therefore,  from  the  plain  construc- 
lant,  from  the  time  at  which  the  fine  was  payable, 
d  the  time  when  the  lessee  was  to  signify  his  in- 
^,  it  is  clear  that  the  lessee,  not  having  taken  the 
terms,  cannot  be  entitled  to  the  third. 

This  covenant  amounts  to  an  agreement  by  the 
I  reversionary  lease  of  20  years  at  any  of  the 
the  term  of  61  years.  The  words  are  ^'  at  any 
e  year  after  the  expiration  of  ao  years  of  the  said 
9  that  the  lessee  may,  at  the  end  of  any  ao  years, 
of  ao  yeats  in  reversion,  to  be  attached  to  the 
a. 

tion  contended  for  supposes  that  the  lease  must 
I  the  most  beneficial  manner  for  the  landlord,  but 
re  words  are  doubtful,  they  must  be  taken  most 
the  covenantor. 

ason  to  presume  from  the  words  of  the  covenant 
n  of  the  parties  was  that  40  years  should  inter-  - 
he  granting  and  commencement  of  the  further 
'S.  The  covenantee  was  at  liberty  to  call  upon 
after  the  expiration  of  40  years  for  a  further 
igh  he  had  neglected  to  make  such  demand  at 
irst  ao  years ;  and  the  words,  "  in  Rhe  mavmr^^  ^ 
1  relied  on,  only  point  out  the  right  of  the  lessee 
ther  term,  in  the  same  manner  as  he  might  have 
made  his  application  at  the  expiration  of  the 
f  ao  years.  The  words  «•  last  before  granteJP* 
En  of  6  r  yeats^  and  not  to  the  additions^  one  of 

8  which  the  lessor  would  incur  by  receiving  his 
:er  than  he  would  otherwise  have  done,  the  loss 
ocal ;  for  by  neglecting  to  call  upon  the  lessor  till 

the 


234  CASES  IN  EASTER  TERM, 

1786.     the  end  of  the  term  of  61  yearsi  the  lessee  loses  40  years 

— term  which  he  might  have  had,  so  that  the  other  derives 

^agJ^nJ    vantage  from  his  neglect. 

ijeevoiie.       Willbs,  J.    This  question  has  been  argued  upon  the 

of  the  covenant,  and  the  intention  of  the  pardes.    If  thei 

doubt  upon  the  words,  it  is  true  that  they  are  to  be  takei 

strongly  against  the  covenantor  \  but  in  this  case  they  ai 

\  plain.     The  lessor  at  any  time  within  one  year  after  the  < 

I  tion  of  the  first  20  years  in  the  said  term,  upon  the  appl 

of  the  lessee,  covenanted  to  grant  a  further  term  of  20 

then  the  covenant  states  that  he  is  <<  in  like  mannef^  to  j 

second  term  of  20  years  after  the  expiration  of  40  years 

i  original  lease  upon  a  similar  application :  that  is,  the  Iess( 

I  spply  3^  ^c  end  of  every  20  years,  so  that  there  may  alv 

40  years  intervening  between  the  grant  and  the  comment 

of  the  additional  terms. 

This  construction  is  also  supported  by  reason.  The  x\ 
Tent  is  2/.  6s.  per  ann.  and  the  lessee  now  claims  at  the 
61  years  to  have  a  further  lease  of  20  years,  on  ps^ying  si 
a  fine  as  6/.  If  this  had  been  paid  40  years  before,  the 
would  have  had  the  interest  of  it  during  the  intermediat 
which  wotild  have  made  the  consideration  much  great 
the  plaintifi^  had  wished  to  have  the  advantage  of  this  a 
to  renew,  he  should  have  taken  the  terms  in  succession. 
AsHHURST,  J.  It  is  equally  clear  from  the  words,  an 
the  manifest  intention  of  die  parties,  what  should  be  tl 
struction  of  this  covenant.  The  words  <<  and  sv  in  /Hem 
after  the  term  last  before  granted  necessarily  mean  that  th< 
must  have  applied  for  the  term  of  20  years  preceding, 
made  a  very  material  difference  to  the  lessor,  whether  1 
newal  was  made  at  the  end  of  20  or  60  years. 

BuLLER,  J.  This  is  an  agreement  on  the  part  of  th< 
to  grant  a  further  lease  on  a  precedent  condition  to  be  per 
by  the  lessee,  which  he  has  not  done. 

It  has  been  argued  that  the  words  <<  last  before  granted 
to  the  term  of  61  years;  but  it  is  manifest  that  such  v 
-the  intention  of  the  parties,  for  they  used  the  words  «  6] 
in  the  former  part  of  the  covenant,  when  they  were  spea 
the  whole  term ;  then  those  words  must  necessarily  refa 
term  of  20  years  last  before  granted. 
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J  in  the  lessee  whether  he  would  apply  for  a     1786. 
ise  or  not :  but  if  he  had  intended  to  ckdm  the 


aiewal,  he  ought  to  have  applied  for  it  at  the    ^J^^      ( 
D  years.  Jirvouk. 

Judgment  for  the  defendant. 


Ejno  against  Samuel  Pippett. 

vo  penalties  of  500/.  each,  under  the  sta-  ^^  *3<L 
2  &».  a.  c.  24.  for  prerenting  bribery  at  elec-  £*JL!|J?** 

at  an  elec* 

at  the  last  Assizes  for  the  county  of  Devon  be-  f^i^S^ 

when  the  plaintiff  was  nonsuited  upon  the  t»on«etfofth 

was  a  variance  between  the  precept  stated  in  frmn'd^ 

id  the  one  which  was  proved.  J^^  *^ 

a  recited  the  writ  to  the  sheriff  for  the  election  recTe  of  a 

rve  in  parliament  %  and  then  proceeded  to  state  imprcL^ 

ode  bis  precept  to  the  portreeve  of  the  borough  ",^"^^^ 

t  concluded  in  these  words,  <<  and  if  the  said  ^ifm 

c,  distinctly,  and  openly,  under  the  seal  of  the  ^|J^ 

the  seals  of  those  who  should  be  present  at  amaiva* 

the  said  portreeve  should  certify  to  the  said  \^  ^u  be 

the  said  sheriff  should  certify  to  his  said  Ma-  "j«j*«* «» 

lid  Majesty's  chancery,  at  the  day  and  place  [6T.r.77'4. 

3ut  delay ;  remitting  to  the  said  sheriff  one  \ff^^'/JJ' 

esaid  indentures,  so  that  the  said  sheriff  mieht  5  Tnmt. 

187 1 
to  his  said  Majesty,  annexed  to  his  Majesty's 

hen  produced  had  not  the  word  <<  f^,"  which 
t  did  not  support  the  declaration, 
ause  against  a  rule  which  had  been  obtained  to 
suit. 

tated  in  the  declaration  is  not  proved  by  the 
bas  a  perfect  conclusion,  inasmuch  as  it  con- 
fection to  the  portreeve  to  proceed  to  election, 
"ecept ;  whereas  that  set  out  in  the  declaration, 
ind  conditional  conclusion, 
laid  down  in  the  case  of  Bristow  and  Wright  (a) 

decides 
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1^)96.    decides  ttot  this  is  a  legal  ohjecdoh.    That  was  aft 
—  against  the  sheriff  fot  taking  goods  without  leaving  a 

^'?°  rent.  In  the  declaration,  Ae  particulars  of  the  dcimse  ^ 
pX?x?t.  forth,  wWch  was  held  to  be  unnecessary  -,  but  Ac  plaintil 
ing  undertaken  to  do  it,  and  not  proving  them  as  set  fori 
nonsuited.  It  was  said  by  Lord  Mansfield^  in  that  cas 
<•  the  distinction  is  between  that  which  may  be  rejected 
<<  plusajge  (which  might  have  been  struck  tmt  on  mottc 
<(  what  cannot.'  Where  the  declaration  contains  imp 
«  matter,  chat  will  be  rejected  by  the  Courtt  and  need 
<<  proved  J  but  if  the  very  ground  of  the  action  be  wit 
<^  as  where  you  undertake  to  recite  that  part  of  the  c 
<<  «rhich  the  acdoa  is  founded,  and  it  is  tnie-imted,  tl 
<<  be  fatal ;  for  then  the  case  declared  on  isdiffierent  ki 
«  which  is  proved^  and  you  must  reprover  seamAim  si 
*f probata"  The  ijuestion  then  is^  wheth^  tikt  setaag  ( 
precept  be  inqpcrtinent  or  immaiterial  i  If  <be  feriaar, 
nance  in  the  declaration  is  not  fatal,  because  in  such  ca 
aot  necessary  to  prove  the  precept  i  but  if  imoiaijerial  o 
the  plaintiff  has  undertaken  to  set  out  that  which  he  » 
have  done,  N  he  is  bound  to  prove  it  as  siaied.  Hex  pei 
imght  have  been  sufficient  to  have  stated  that  there  bad  I 
election,  and  that  at  such  election  the  bribery  had  beei 
micted  i  bat  the  plaindffi  having  undertaken  to  set  ottt  d 
cep<9  is  bound  to  prove  it  as  set  fotth^  becaujehe  makes 
case  through  it. 

If  the  insertion  of  the  word  <<  if^  make  any  alteratiM 
sense,  it  is  a  sufficient  objection;  and  it  is  dear  in  thisc 
it  alters  the  signification  of  every  subsequent  word,  by 
that  ooudkioiial  which  ought  to  be  positive  $  thcjxfor 
word  which  follows  ^^jf**  in  the  declaration  must  be  tal 
different  sense  from  that  in  which  they  are  to  be  under 
the  precept. 

It  IB  not  enough  to  say  that  by  the  rejection  of  the  woi 
the  sense  will  be  complete ;  for  any  person  reading  thii 
would  rather  suppose  that  something  had  been  omitted 
conclusion,  than  that  the  word  <<  if**  had  been  impro{ 
sorted  in  |his  part. 

Lmurence  and  fTaisonf  eontrd,  argued  that  the  dedaca 
not  affect  to  set  out  the  temr  of  the  precept,  in  which  c 
variance  would  have  been  fatal ;  but  it  only  stated  t 
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dieriffjiad  made  his  precqpt,  by  which  he  had  giYcn  certain  di*  i78d. 
recdons  tothc  portreeve.                                                          ^ 

The  Court  may  not  only  read  the  declaration  without  the  ^^^ 


word  *^^"  bnt  even  inthout  any  part  of  the  precept  in  which  Pipfitt. 
it  18  contained,  becafiae  it  was  not  necessary  to  be  set  forth.,.  In 
the  case  of  the  King  and  Btacb  (a)  undertood  was  written  for 
mdersitbd  in  the  assignment  of  perjury,  which  was  held  not  to 
be  a  fiual  variance.  If  then  the  Court  can  supply  a  letter  in 
order  to  make  sense,  they  may  also  reject  a  word  for  the  same 
purpose ;  for  the  introduction  of  the  word  « ip*  makes  the 
whole  semencc  unintelligible. 

h  die  caae  of  Bristaw  and  Wright  the  whole  of  the  contract 
was  necessary  to  be  proved,  and  consequently  the  time  when  the 
nnt  was  payable ;  but  here  the  matter  stated  was  perfectly  un« 
necesssffy*  The  mode  of  election  and  the  return  by  the  port- 
reeve to  the  sheriff  were  irrelevant  to  this  acrion,  and  therefore 
dieyoay  be  rejected  as  surplusage,  according  to  what  was 
sud  by  the  Court  in  Briitow  and  Vrigbt  with  respect  to  irrele- 
vant covenants  in  a  lease* 

The  £if^  and  Maj  (b)  was  an  indictment  for  perjury,  com- 
mitted  in  the  trial  of  an  indictment  for  an  assault,  in  which  were 
these  words*  <<  whereby  Ins  life  was  gready  despairtd  of:"  this 
hst  indictment  was  set  out  in  the  former,  omitting  the  word 
«  itspmreir  This  was  supplied  by  the  Court,  upon  the  ground 
tbat  die  omission  of  that  word  made  it  nonsense}  the  same  rea- 
son dicrefore  holds  for  rgecAug  this  word. 

They  dien  cited  WUson  against  Mawsw^  at  the  Sittings  after 
Michadmas^  13  Geo.  a.  at  Westminster.    That  was  an  actbn  (at 
£^  imprisonment,  and  the  bill  of  Middiesen,  upon  which  the 
party  had  been  arrested,  was  set  forth  in  the  declaration  as  fol- 
lows ;  that  the  sheriff  was  commanded  to  take  A.  B.  (the  then 
defendant)  and  John  Doe^  if,  &c.  and  diem,  &c.  so  that  he 
nug^  have  their  bodies  before  our  Lord  the  King  at  H^est^ 
mnsttr^  on,  &r.  (yeriatim  to  the  end).    The  bill  of  Middlesex, 
^^lead,  was  in  these  words;  the  sheriff  is  commanded  to 
^^A.B.  and  John  Doe,  if  they  shaU be  found  in  his  baiSwich, 
^^^M|^yiA^,  so  that  he  may  have  their  bodies  before,  &f.  It 
^"^  insisted  by  the  defendant's  counsel  that  this  was  a  variance 
between  die  bill  of  Middlesen  and  the  record,  and  dial  it  was 

W  C«p/.  as9^  (*)  ^^  »*3- 

Vol,  I.  R  not 
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i^t6*     ^^^  sufiiciently  set  out,  On  tcccrtint  of  tfitf  witdO)  W 

. ^rt-  Xrf,  Ch-  J.     The  objection  is,  that  riJ-  the  Mil  ol 

Ki^"      dieux  is  not  set  Out  in  the  record:  but  theie  m*  naoec^ 
V^vvtTT.  set  it  all  out  i  the  substance  is  aufficleitt;  wi4  the#c'i#t 
f4  jj"''-      ance  between  the  bill  of  Middkirx  and  99  mvsh  rf  ita 
out  in  the  record. 

So  also  in  the  case  of  Hcn^ray  against  ^enur  {A)f  wU 

an  action  brought  by  the  high  bailiff  of  Wextmaater  agid 

defendant  in  the  nature  of  an  escape.     The  deelaiMo] 

a  ktltat  against  Dmner  and  J.  D«f  #tri»  an  ai  Ou^n^ 

Dortner  for  30/.     That  a  warrant  was  m^de  to  tiM  H|^ 

i^c.  and  that  the   plaintiff  (the  high  htiM)  a#ieswl 

and  delivered  him  to  the  defendant,  wbo  promised  safielf 

him,  but  afterwards  permitted  him  to  escapd,  by  whid 

the  plaintiff  was  obliged  to  pay  the  Aiotiey.    The  ^rrit  p 

in  evidence  was  against  Dnmtr  and  two  othets^  aM  floi 

J  Doei     Mr.  MaHsfieldi  o»  behalf  of  the  defmdaft*^ 

that  this  writ  did  not  prOve  tfie  decktnM»ii»  biifi  tPMa^f 

for  a  writ  against  Donner  and  two  odieH  cotikl  Ml 

same  as  a  writ  against  D^mtrr  and  J.  Dot.     Walbstt^  tm 

the  only  question  was,  whether  such  a  writ  issAtd  as  % 

the  arrest  of  Dtmher;  and  that  had  beeki  pibved^  Loni  J 

'   over-rukd  this  objection,  and  said  tfaia  vtrsm  a  so firtmi 

warrant  the  arrest,  and  thilt  wa§  all  that  was  nteessil) 

the  plaintiff  had  a  verdktw 

WiLLEs,  J.  I  am  of  optmon  that  dm  nonsttit  oti| 
set  aside.  It  is  stgreed  that  the  whole  precejit  tusei  iM  i 
set  out;  so  that  stating  it  was  siirpltisage^  It  isr  IBkvM 
that  the  precept  is  not  dee  oat  sUxbrding  to  its  IM^. 
objected  that  the  laft  clause  of  tiie  precept  is  set  ot 
dkidmalf  instead  of  its  bdng  z  positive  averhtent  If  k 
the  atgument  would  have  some  wei|^t:  but  I  do  n 
the  insertion  oF  the  Word  '<  §r'  vam^  tiie  sedse^oC  the  ( 
but  if  it  has  any  efttt,  itr  mdter  nonsense  of  a  ptedl 
eiigjht  not  to  have  been  set  out  at  ali^  diensfoie  tht 
bound  to  reject  sudi  a  virord^  Thfe  case  of  tbs  Br^  m4^ 
at>plies  very  sMi^y.  T3icire  the  mAsAo/H  o#  d 
<<  s"  did  not  chatige  thd  sense)  MAcv^  in  Ae  pM 
does  the  additioD  of  die  Word  ^  if^  ol»i)i^y  n  dffifeti 

(a)  Sttdns*  u  trHtmi^tt  sfter  MkMmt^  iffZi  (t)  Cfw 
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>d  be  rejected,  the  s^ns^  i^  complete  j  and  I     1786. 
XjSLntfid  in  rejecting  it  by  the  case  of  Hendraj  ■ 

p  though  there  was  a  vari;incc  in  the  ngmes  qi     ^^d 

le  wiitj  yet  enough  ojF  it  wa^  set  fo^  j^o  war-  Pi^ncrr. 

difiercnt  from  the  case  of  Britfovf  v.  Wright. 
\  was  particularly  3ct  fQrtl^  which  varied  ^- 
deipise  as  proved «  therefore  tbp  oen^  it$elf 

J[  thir^  the  Court  may  and  QHght  ^o  laqect 
as  AurpUisage ;  for  on  tc^Xir^  the  repo^d  we 
ird  introduced  is  .qon^i^sicaL    TKe  pQUi^  i| 
ccordin^  to  certain  and  known  rules  of  law^  aQ4 
otice^  ex  ojjicio^  of  what  js  the  forqi  of  the  pre- 
tter  of  notprie^  ;  and  looking  .op  the  record^ 
«5fi'*  inserted,  which  4^  popttary  to  the  form 
Tbei:efo.re  this  is  not  Jike,9  matter  in  pds^  of 
•cstnk^QW  ppthingtUl  it  comes  before, them. 
>t  aiyi^ar  so^^px^  gs  those  of  HenJray  v.  Spencn^ 
fawsoftj  for  the  addition  of  a. name  was  a  tbin^ 
t.cpuld  not  .possibly  know  till  the  production  of 
t^l :  but  thb  is  what  they  must,  on  readings 
•ng.    Therefore  I  am  of  ppinion  that  the  non- 
^^t  aside. 

The  declaration  in  thi^  c^ise  .is  m^Qh  longer 
re  been,    Thcxe.i3  no  necessity  to  set  out  the 
ji^g  set  forth,  the  qviestion  is^  whether  the  v^- 
,not  material  ?  J  think  at  is  impossible  for  any 
Us^part  of  the  dc^aration  without  knowing  what 
rcry  ope  mu^t  see  by  it  ,that  the  portreeve  is  a*. 
Jo  X*^5bexiff,  V^'    The  insertion  of  thewoid 
5  mistake.    The  case  of  the  KJng  v.  Beach  ^ 
than  the  present.    There  the  Co.urt  supplied  ^ 
lip  a  word,  virhich  was  n99essary  in  setting  out  an 
thipre  it  v^  not  neo^ssaxyto  state  the  precept  at 
)es  not  .rest  here  only.  ,  Xher^  are  other  cases 
,  ^Mendrayy.  spencer  i^i^d  Cuming  v.   S/% 
JSj.  which  was  an  actioa-(or  .bribery :  there  the 
:cd  the  precept  to  be  directed  to  the  major  only  : 
t  which  was  proved  was  directed  tP  xh^- mayor  and 
thi>  ^1y  <|iigatianiinAc  CMC,  iirUoh^^was  reserred 
R  a  '^ 
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1786.    for  ibe  opinion  of  the  C)urt|  was,  whether  the  piece 

tm  y/TM  proved  iupported  the  dedaiation?  The  Court  of  C 

J^J»     Pleas  wu  of  opinion  that  it  did,  and  gave  judgment 

FiTpitt.  plaintiC    In  that  case  there  was  a  rariance  in  the  p( 

whoin  the  precept  was  directed,  bat  the  Court  #a8  of 

fliat  if  tt  were  the  same  in  substance  as  that  which  was  I 

in  the  records  it  was  suffident,  unless  the  /mt  was  sta 
in  this  cases  the  Tariance,  to  have  any  efiect,  must  be  a 
of  sense  and  of  something  material. 

The  three  prindpal  cases  winch  hare  been  aiguec 
Court  of  hue  years  are  Sfcrf^  T.  l&rwqf  (fl), -Bnrfw  ▼.  JTj 

and  Grant  ▼.  Astk(c\  sdl  of  which  were  upon  0 
In  these  kind  of  cases  it  is  necessary  to  set  out  the  coi 
die  dedaration$  and  if  it  be  diflbent  in  any  part,  tl 
fbnndadon  of  die  action  fails,  because  the  contract  is  c 
, In  die  case  of  the  King  ▼.  L$Ja^{i)f  which  was  at 
ment  for  perjury,  the  objection  was,  ^t  the  in^ctmei 
die  bin  in  Chancery  to  be  directed  to  ^«  .Rafcrf  I^r^  Brni 
whereas  it  was  directed  to  «Sir  Robert  Henley^  Knigl 
But  that  bbfecdon  was  over-ruled. 

The  case  of  Sbuttleworth  v.  PilUngtm  (e)  is  like' 
tremely  strong.  That  was  an  action  on  a  bail-bond;  tb( 
original  was  returnable  coram  domino  np  uKcunqm  tu 
in  Anglii:  but  the  words  *^  uUamqne^  tste!^  were  omitte 
bpa-bond :  and  it  was  objected  that  by  the  stat.  of  Hen,  6. 
was  pleaded)  die  sheriff  could  take' no  bond  but  such) 
•ponded  with  the  writ;  whqreas  this  might  be  to  co 
appearance  out  of  England,  if  the  king  should  happen  t 
But  the  Court  said  it  was  suflEident  in  these  boiub  to 
nbstance  the  dengn  of  Uie  writ;  and  that  they  would  un 
that  by  appearing  before  the  king  was  meant  before  tb 
bis  Conrt,  and  not  befiore  the  Ung  m  person.  And  the 
had  judgment 

In  the  present  case  the  sense  of  the  ptecept^  as  state 
dedaradon,  is  the  saOe  as  diat  whidi  was  proved;  it  co) 
the  returning  officer  to  proceed  tb  an  elecdon.  There 
thb  is  not  a  variance  in  sense,  I  am  of  opinion  that  the 
should  be  set  aside  (/).  Ruleabsoi 

(«)  2)*ir|/.  643-  (<}n»id.64a  (Ofti^ 

(/)  Tha  OR  CMBt «  «|ik  OB  nodKr  poiac,  poit.  49S. 

u)y^tfy^^.sh,fh^H.m.f^cB.i^iGwiuei^.rm 

toL44ai  t^i^««r|r^«7Wr/,poit.4ToLi5S. 
7 
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1785. 
King  agahui  Thomas  Jsfpubs.  mHIZr 

convicdon  on  tbe  lottery  act(fl)  before  two  S^riSoT 
the  county  of  MiddUsex.    The  infbrmatum  «><!iMioc». 
the  loth  of  March  1786,  Tbomoi  J^frUs  of  m2m» 
\  tie.  did  in  Gnai  Q^im-itrui  daretaad,  m  the  ^^y*% 
ts  in  tie  lUldi,  take  and  rtceiTe  from  ope  7Z».  mi  Kite  tfat 
mm  of  a/.  9dL  of  lawful  moneys  fsTc.    And  in  ii!!^u^ 
reof  the  said  Tiotmu  Jfjfrut  did  promise  and  ^* 
lie  said  Ihouuu  Jaduon  the  sum  of  one  pound 
if  a  certain  ticket  No.  189433  ">  diebttoryao- 
boshed^  &r.  should  be  drawn  fortunate  or  un« 
30th  daj  of  drawing  the  said  lotterj^  oontrarj 
le  statute  in  such  case  made  and  prorided;  by 

was  as  follows :  ^  Ihomas  Jodum  4cpoietli 
the  loth  of  March  hst  he  insured  personally 
a0w  J^ftitt  No.  i8»433t  and  poud  a/.  9^  to 
at  if  drawn  blank  or  prixe  on  die  30th  day  of 
»¥ed  the  dcket  now  here  produoedt  ^Hhidi 
e  words  and  figures  foUowin^  [describing  it] 
d|  that  the  eridence  did  not  profe  the  ofience 
in  the  phce  had  in  the  infbrmadooi  udiidi  it 
ne:  for  wherever  the  jurisdiction  of  the  magi-, 
le  ofience  is  locali  the  ofeice  must  be  prored 
mitted  within  their  jurisdBcdon. 
Anion  were  the  Court;  therefore  the 

Convictibn  was  quashed. 
(«}  ss(^3.c47- 


\iM  The  Inhabitants  of  Wabblowtoit.  ^Sdhrd^, 

remored  by  an  order  JJm  BrUpr^  Jbm  ifipMkb 
d  thdr  ttx  children*  fitom  the  parish  of  Ha^  "M^TtZ^ 
ty  of  Sotttiattfim,  to  die  palish  of  WarbBng^  tifatt,  kb 
maty.  The  Sesdons»  on  aq^pealf  confirmed  the  ^^Sbii?n> 
tated  the  following  case;  ArmduAf 

ttt  difcimsB 
win  aot  ffffume  tndi  diidune  fim  oihcr  ftcHi    A  snnt  «f  •  cmhM 

wmm 
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1']B6.         JFilliam  Bridger^  father  of  the  pauper  John  BndgeTf  ; 

year  1736  came  into  the  parish  of  Havant,  with  a  c 

"^'J^)"*  from  the  parish  of  WarUington,  acknowledging  him  ai 

wae-     miljr  to  be  settled  in  the  said  parish  of  Warhftngton. 

^  8LINOTON.      ^^^J^    ^    Q^^^     j^g^^      J^f^^    J^^^^      ^^^       ^^    j^^^   ^    J, 

of  Havarttj  at  a  court  baron  held  for  the  said  manor,  b 
court-roll  granted  to  the  said  tf^Uliam  Bridger  and  his 
parcel  of  the  waste  ground,  called  The  Gravel  Pit^  1 
'  being  at  the  North  side  of  the  East  town-end  of 

which  said  parcel  of  ground  was  parcel  of  the  said  ma 
within  the  parish  of  Havant,  and  which  did  not  appc 
I  Couft  ever  to  have  been  granted  by  copy  of  court-n 

the  said  20th  of  October  1748,     The  said  U^illiam  Bi 

*  Vhtuc  of  the  said  grant,  entered  on  the  said  parcel  ol 

Jtnd  built  a  house  thereon,  and  lived  therein  for  scvc 

after  as  the  owner  thereof.    On    the   12th  of  Ndvem 

lie  borrowed  of  Mary  Roper  the  sum  of  1 00/. ;  and  for 

the  same,  at  a  court  baron  held  on  that  day  for  the  wi 

surrendered  the  same  premises  into  the  hands  of  the  lo 

the  said  surrender  appcairs.  'the  said  surrender  was  01 

of  October  175a  presented  in  due  manner  at  another  < 

appears  by  the  preseatment  thereof.     On  the  24di  < 

1754  the  said  Mary  Roper  was,  in  pursuance  of  the  sai 

der,  and  in  consequence  of  the  mortgage  money  notlx 

admitted  to  the  same  premises.   On  the  13th  of  June 

sold  her  interest  to  Join  liamnmd,  who  was  thereupon 

and  after  the  death  of  the  said  William  bridger,  his  h 

sold  his  equity  of  redemption  to  the  said  John  Han 

2ol  17/,  and  surrendered  the  same   accordingly, 

said  John  Hammond  was  admitted.     That  it  appeare 

Court,  that  for  many  years  before  the  death  of  the 

Moody,  who  died  in  the  year  1764,  the  said  John  I 

used  to  gwm  parcels  of  the  #a^tc  of  the  eaid  manor 

pecuniary  considerations.     And  that  a  Mr.  Newland, 

called  as  a  witness  oh  the  part  bf  the  appdhnts  t< 

the  coiirt-rplls  6f  the  ittafior  of  Savanty  6i  ^!ch  tns 

stet^rd,  heVer  knew  the  sa(id  John  Moody  fo  make  ihy  S1 

without  a  pecuniary  cdilsideration.    And  it  further  ap 

this'Court,  that  the  sard  Mr.  Newlahd  ibi  some  ydatt  b^ 

till  the  year  1 743  or  1 744,  was  clerk  to  the  said  John  M 

was  an  attorney).  And  that  the  «aidli4r.iVfctefei»rf»  176 
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id  John  Moody  for  Ac  said  manor  of  Movant^      1786, 
to  be  till  Ac  said  Jt^n  Moodf%  dcafli.    That 


lid  piece  of  ground  at  Ac  time  of  Ac  said  grant  ^^  ?'*'• 
(o/.  or  40/.    That  at  Ac  time  of  the  said     wTaT 
^tUiam  Bridger  was  a  very  poor  and  indigent     ^ii^T 
;  said  parish  of  Havant»     And  it  also  appear- 
J  Ac  inspection  of  Ac  Court-books  of  Ac  suA 

not  customary  to  express  in  Ac  surrenders  or 
'  tenant  of  Ac  manor  therein  Ac  considctation 
same.  And  no  evidence  whatever  was  given 
riiary  consideration  was  given  for  the  said  grants 
aid  grant  was  voluntary,  and  without  a  pecu» 
>n.  It  was  agreed  by  the  counsel  for  Ac  ap- 
ondentSy  that  on  the  argument  of  this  case  in 
ig's  Sendi  copies  of  the  several  grants,  surren- 
ions,  containing  also  Ac  entries  on  Ac  margin 
lurt-books,  and  ojTpositc  to  sudi  grants^  auiv- 
issions,  AouM  be  produced. 
e  of  Ac  above  agreement  several  copies  otf  ike 
aw  read  in  Court ;  by  one  of  which  it  appeal^ 
Bridger  was  admitted  in  Ac  year  1748  on  Ac 
le  parcel  of  land,  called  Ac  GraveUlemdi  and 
I  admission  were  Aese  words,  ^^Jhu  me  dsUTmg^ 
g^,  quit-rent  one  shSRng^  And  in  the  cnargiA 
xras  inserted  ^fint  one  jMling** 
Lawrence^  io  support  of  Ac  order  of  Sessions^ 
he  pauper  having  come  into  Ac  pariA1>y  eev- 
icumbcnt  oh  Ac  o Aer  side  to  «hcw  positivtly 
ite  liad  been  disdiarged  by  some  subeequeqt 
3uld  Aercfore  prove  to  the  satisfaction  of  the 
was  a  voluntary  ^ft,  wiAout  any  pee«miafy 
mng  from  Ac  pauper's  fethcr  te  the  to»d. 
re  not  decided  Aat  this  was  a  vcAustaiy  gift*; 
r  stated  the  facts  wiAout  drawng  Acijcaod*- 
If  any  Aing  is  to  be  cdHcctcd  from  whit 

Jt  is  «Acr  Aat  this  is  a  purchase,  «od  not  a 
inder  Ac  value  of  30/.  Ac  certificate  «uH  fo- 
nder the  pA  of  Geo.  I.  f.  7.  /.  5.  by  which  op 
ie  value  of  30/.  Aall  give  a  settlement.  Put  Ae 
ited  in  Ac  case  put  it  out  of  all  doubt ;  for  the 
Vum  Bridger  must  be  considered  as  a  fcomiary 

con* 
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lyS^S*    connderation  for  die  piirdiase  of  the  estate,    hvmfo^ 
ed  in  the  case  of  St.  PauPs  WaUm  and  Ktm^Om^    I 


BLING- 
I  TON, 
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^'^  'w*  '^  *^  appears  by  the  evidence  of  .NnoAuN/y'  the  stewarc 
wlft-     manor,  that  the  lord  never  made  such  a  grant  as  the 
without  a  pecuniary  consideradon. 
K ,  The  improved  vahie  of  the  estate^  usee  the  time  of  i 

grantedi  will  make  no  dificrence :  it  is  the  Talue  of  di 
at  the  time  of  the  purchase  which  gives  a  settlemem, 
the  subsequent  imptovements ;  and  the  value  is  asGcrta 
the  sum  teally  paid.  lUx  v.  Dtmdmrd,  Burr.  Sd.  Cos 
Besidesi  it  does  not  appear  in  this  case  whedber  the  I 
a  right  to  grant  the  land  as  copyhold ;  and  indeed  die  I 
have  impliedly  negadved  any  immemorial  custom  in 
grant  such  an  estate. 

Morris,  and  Burroughs  emird,  relied  upon  the  groi 

this  was  not  a  purchase  within  die  9  Geo.  i.    This  is 

mon  law  setdement  in  opposition  to  a  settlement  gaine< 

of  the  statutes.    Under  the  13  and  14  Car.  c.  i%.  oc 

was  removeabk  from  his  own  property  $  and  living  irreo 

thereon  for  40  days  he  gained  a  settlement.     Then  tb< 

9  and  10  IV.  3.  c.  1 1,  which  relates  to  cerdficated  peraoi 

declares  that  no  such  persons  shaU  gain  a  settlement  in 

parish,  excq>t  in  two  ways,  other  by  renting  a  tenement 

a  yeiar,  or  by  serving  an  annual  office.    From  that  tim 

dme  of  passing  the  statute  of  9  G^.  i.  it  never  was 

but  that  a  cerdficated  person  could  gain  a  settlement  b 

denceon  his  own  estate,  whatever  the  value  might  be : 

act  relates   equally   to  un^erdficated  as  well,  as  cei 

persons^  therefore  a  man  who  is  in  possession  of  an  estat 

he  does  not  acquire  by  purchase  for  money  under  30/. 

settlement  by  residence  thereon  for  40  days,  whether 

cerdficated  man  or  not    It  has  been  long  agreed  that  d 

^^pwrchasi^  in  the  act  of  the  9  Geo.  \.  is  confined  to  a  p 

for  a  pecuniary  comideration.    One  of  the  cases  decidei 

gift  by  a  father  to  his  daughter  (a)  is  not  a  purchase 

the  meaning  of  the  act ;  yet  according  to  ibc  gener 

significadon  of  the  word,  such  a  gift  would  be  consida 

purchase.    And  it  has  been  expressly  determined  in  Rat  1 

wooi  (i)  that  the  word  ^^fwftbase^  in  that  statute 

{•)lRimy.Ingk$m,BwrT.8ekCMi.sU>.  H)  Mm.Sd.Cu.^ 
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takoiindieinottooaiiiioBaooeptitionof  diewonL    Diefefbre     1786. 
vbcevcr  estate  die  pauper  had,  wbether  more  or  lest  than  304  — — 
it  vastofficieiit  to  tadsfy  the  certificate  in  this  ease.  '"^^^ 

Bat  it  has  been  said  that  this  is  a  pvrdiase  in  pomt  of  £ictt  buno* 
beoiue  of  die  shilling  finCybV.  In  the  first  phce,  purchase  b  ^"^ 
a  {act,  and  as  die  Sessions  have  not  found  it,  the  Court  cannot 
picsaae  it ;  thejr  can  in  no  case  presume  a  £ict.  As  in  trover 
for  phteand  jcwdsy  where  the  defendant  refuses  to  deliver  them 
upou  le^oest^  thb  is /nsii  yori^  evidence  of  a  convemont  b^ 
if  it  be  fonod  by  spetial  verdict  that  the  plamtiff  requested,  a^ 
the  defendant  lefased  to  deliver  them,  the  Court  cannot  ad- 
judge it  a  conversion,  because  it  is  a  fact  (a).  So  in  die  case  of 
Hi  Khf  and  BeUar  1784,  where  the  facU  stated  were  evidence 
of  a dissdsiny  this  was  urged  by  the  counsel;  but  the  Court 
sud  dnt<Csielnn  was  a  fiict  whkh  diey  could  not  infer,  as  the 
Sesms  had  not  found  it. 

Bnt  die  very  case  itself  precludes  the  Mea  of  any  conndefation» 
for  the  Sessioiia  state  that  no  evidence  whatever  was  ofiered  that 
anj  pecuniary  consideradon  had  been  ^ven  for  the  grant  in  ques* 
don }  none  such  appears  upon  the  copy  of  die  CcNirt^roll}  and 
it  was  incumbent  on  die  respondents  to  have  shewn  that  diere 
had  been  a  pecuniary  consideradon. 

As  to  die  fine,  diat  was  paid  for  leave  to  alien,  and  not  as  die 
conoderation  money.  It  can  never  be  supposed  that  a.fipe  of 
oae  sbSUng  could  be  intended  as  the  purchase-money  of  a 
copyhold  of  inheritance,  however  small  the  value  might  be;  but 
ntber  as  evidence  of  the  tenure,  to  shew  of  whom  holden. 
Betides,  the  same  fine  of  one  shilling  appears  on  die  copies  of  all 
the  admissions  and  surrenders ;  and  it  cannot  be  presumed  that 
the  pnrcfaase-money  uras  the  same  for  all  the  grants.  It  might 
as  well  have  been  said  in  the  case  of  7Z^  IBng  and  St.  Afary 
WbiiicbapH  {h)  that  the  reserved  rent  cS  6d.  per  am.  was 
die  consideration  of  the  leasehold;  but  the  Court  there  held 
that  the  pauper  gained  a  setdement.  In  the  case  of  The  Xifig 
V.  Tarrant  Laancesten  (e)^  the  pauper's  father  married  a  woman 
whose  mother  was  possessed  of  a  leasehold  cottage  for  99  years, 
detcmunable  on  lives.  On  the  marriage,  the  mother  gave 
her  daughter  and  the  palmer's  father  liberty  to  live  in  the  cot- 
tage, bat  made  no  gift  or  conveyance  of  the  same.    On  the 

p)  to  €0.5^  (I)  Mtnrk  8a.  Ck:  55«  (0  MuUr,  %%  Cm.  3. 

mother's 
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1786.     modier's  death,  the  pauperis  father  (not  having  taken  < 

•  of  administration)  surrendered  the  old  lease  to  Ae  la 

'^m^J'^  manor,  who,  in  consideration  thereof,  and  of  30;.  \ 
Wa»-  "die  pauper's  father  a  further  lease  of  the  cottage.  Lc 
frtd  said  that  was  not  a  purchase,  but  a  surrender  < 
lease,  and  getting  a  new  one  upon  payment  of  the  fin 
As  to  the  case  ip  Foley,  it  only  ^oes  to  shew  that 
e^yivocal  phrase,  gnd  that  it  may  in  some  cases  be  taik 
con^deration.  But  here  the  Sessions  have  expressly 
that  supposition^  by  stating  that  there  was  no  considers 
wherever  there  is  a  doub^,  the  presumpdoQ  will  al^ 
favour  of  the  settle)nent. 

As  to  the  evidence  of  Newlandt  it  applies  altpgetbc 
sequent  period,  and  therefore  does  not  aflfcct  the  gr? 
which  the  pauper  claims. 

The  next  point  relied  on  is,  that  the  Sessions  have 
it  did  flat  appear  to  them  that  this  land  was  ever  j 
copy  of  court-roll  before  the  year  1748 ;  yet  it  is  sufl 
there  was  no  evidence  to  warrant  them  in  staUng  th 
had  been  granted  by  copy  before,  for  after  so  long  a 
the  Court  wiH  rather  presume  that  it  was.  It  was  t 
tent  to  the  Sessions  to  inqifire  whether  this  Was  a  1 
hold,  or  not;  that  question  could  onlj  arise  betwec 
and  some  other  person,  and  no  stranger  had  a  right  tc 
ft  was  in  fact  granted  as  copyhold,  and  that  is  suffidc 
purpose.  Tet  supposing  it  was  not  cppyhold,  ani 
donee  had  only  an  equitable  interest,  that  would 
diflerenoe  for  the  purpose  of  gaining  a  settlement. 

WiLLES,  J.  Great  latitude  has  been  taken  in  ar 
question,  though  it  lies  in  a  very  narrow  compass 
tnerely  this,  whether,  by  any  tldng  that  has  hap] 
parish  of  WmrUington  czn  get  rid  of  this  certificate? 
stiU  continues  in  force.  Then  the  question  is,  w! 
frant,  so  made  by  the  lord  of  the  manor  to  the  paup 
was  a  voluntary  grant,  or  was  made  for  a  valuable 
tion  i  Notwithstanding  what  has  been  said,  I  think 
lies  on  the  appellants  to  shew  that  this  was  a  volun 
The  paridi  who  granted  must  get  rid  of  the  certifica 
that  can^nly  be  done  by  presumption,  it  must  stand 
we  cannot  presume  one  way  or  die  other.  But  sup 
Court  tottld  presume  either  way,  it  would  be  diat 
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pttrcfaase.    lie  case  states  a  grant  by  the  lord  of  the  manor  of     l^96. 
a  small  pared  of  waste  ;  however  small  the  consideradon  might 


k,  I  shottM  stni  hold  it  a  purchase;  for  the  smallncss  of  the  ^^^^"^ 
consideration  is  immaterial.     From  all  the  facts  stated  in  this      wae- 
case,  it  appears  that  this  grant  was  made  for  a  small  pecuniary      tom. 
consideration:  then  it  is  not  a  voluntary  grant  j  and,  it  being  a 
purchase  under  30/.  it  does  not  give  a  settlement  since  the 
statute  of  9  6a9.  i. 

Supposing  it  to  be  true,  as  contended,  that  the  fine  is  a  fee  for 
alienation,  at  all  events  that  is  no  answer  to  the  heriot  and  rent 
reserved,  for  if  a  person  meant  to  make  a  free  gift,  he  would 
not  reserve  a  heriot  or  rent ;  but  both  are  here  reserved. 

Anodier  point  has  been  made  on  the  validity  of  tins  grant, 
because  it  is  said  that  the  land  was  not  demised  by  copy  before: 
but  it  is  not  expressly  suted  that  the  land  was  not  so  granted  . 
before  that  time;  and  the  Sessions  have  stated  that  this  grant  by 
copy  was  made  so  long  ago  as  die  year  1748,  under  wUch 
the  grantee  entered,  and  built  a  house,  and  expended  loo/.  At 
all  events  the  objection  is  got  rid  of  by  saying  that  however 
defective  sudi  a  grant  might  originally  have  been,  yet  as  there 
has  been  so  long  a  possession  under  it,  that  is  a  strong  pre« 
sumpdoa  that  it  was  good. 

AsaHtTftsT,  ].  If  it  were  necessary  to  give  any  ojnnion  upon 
the  point,  n^ether,  supposing  this  to  be  a  voluntary  grant,  the 
party  would  gain  a  settlement,  I  should  have  wished  the 
matter  to  have  undergone  further  discussion.     It  seems  extra- 
ordinary that  in  the  teedi  of  an  act  of  pariiament  this  matter 
should  have  been  taken  for  granted;  nothing  can  be  stronger 
than  ibt  wtn-ds  of  die  certificate  act,  wluck  says,  ^  whereas 
**  feme  igidft  have  arisen  upon  the  construction  of  die  said  act, 
**  (meaning  the  8  feT  9  iW^  3.  f.  30.)  by  what  acts  any  person 
<<  coming  to  inhabit,  or  reside,  within  any  parish,  by  virttie 
*<  of  any  certificate,  may  procure  a  legal  settlement  in  such 
**  paridi,   ife.  be  it  enacted,  fsfi.   that  m  person  or  persons 
^  ivhacsoever,  who  dxall  come  into  any  parish  by  any  sudi  cer- 
**  dficate  as  aforesaid,  shall  be  adjudged  by  any  act  whatsoever  to 
"  have  procured  a  legal  setdement  in  such  parish,  unless  he  or 
'*  they  dian  really  and  hnd  fide  tdke  a  lease  rf  m  tenement  of  the 
**  vdue  ^  lo/.  or  vhall  execute  some  anmml  office  in  suS  parish%, 
<'  bcii^  legally  placed  ia  such  office.'' 

It 
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1786.        It  b  singular  that  a  prac&e  should  hare  prevailed  ia 

■  tion  to  this  act  of  parliament,  ulrhcn  the  words  are  ac 

The  Kim o  j^^  ^^  ^^  ^^^  ^^^^  ^^  necessity  of  deciding  that  pw 

a  certificate  being  once  given,  it  is  necessary  for  the  pai 
wish  to  get  rid  of  it  to  shew  some  matter  in  discharge 
They  ought  then  to  have  shewn  that  this  was  a  volunur 
and  it  did  not  lie  upon  the  other  side  to  prove  that  thi 
grant  for  a  valuable  consideration :  whoever  wants  to  i 
that  which  has  once  existed  must  shew  something  wl 
•troys  it.  But  how  does  this  case  sund  ?  Supposing  it 
cessary  to  hare  been  proved  on  the  part  of  the  respoo 
think  there  does  appear  sufficient  in  this  case  to  shew  ths 
a  purchase.  A  purchase  is  the  acquisition  of  somethin 
equivalent:  it  is  a  quid  pro  quo.  U  there  be  a  valua 
•ideration,  it  b  a  purchase  in  the  legal  sense ;  and  it « 
diffiarence  whether  it  comes  in  the  form  of  a  present  i 
or  in  any  other  way.  Here  there  appears  to  be  a  jw 
from  the  sute  of  the  case,  and  from  the  entries  in  tl 
court  which  have  been  read.  For  there  was  a  fine  p 
admissbn,  and  there  was  a  valuable  reservatipn  of  a  ^ 
rent»  and  that  is  a  sufficient  foundation  for  a  purchase  1 1 
having  been  a  consideration,  it  cannot  be  called  a  volun 

BuLLER,  J.  I  reserve  to  myself  the  consideration  oft 
tion,  what  effisct  a  voluntary  gift  would  have  on  a  ce 
person  as  to  the  giving  of  a  settlement 

I  agree  that  under  the  act  of  9  Geo.  i.  the  word  <<] 
has  not  the  same  eztenuve  sense  as  is  generally  annes 
But  no  case  has  been  cited  at  the  bar,  where*  a  certii 
been  discharged  by  a  voluntary  gift.  I  am  aware  of  th< 
the  ^Mj^and  Ingletom(a)  but  that  was  not  argued 
given  up  under  the  idea  that  it  was  governed  by  the  i 
Marwoodi  which  was  not  the  case  of  a  certificated  mai 

But  the  present  case  is  very  dear.  The  first  questic 
whom  the  onus  proband  lies  ?  It  has  been  said  here  ths 
the  duty  of  the  respondents  to  make  out  their  case;  bu 
it  was  incumbent  on  the  appellants  to  have  satisfied  the 
that  this  was  a  voluntary  grant,  and  they  not  having 
cannot  now  impeach  the  order;  for  if  it  does  not  appca 
£ioe  of  it  to  be  wrong,  the  Court  must  take  for  granted  1 

(«)  Art.  Sdi.  Cat,  56a 
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right   Then  can  the  appdbntssaf  that  the  order  of  Sesrions  on     1786. 
the  hct  of  it  is  wrong  ?  If  not,  we  must  confirm  It 

This  case  is  not  ahogether  so  correctly  stated  as  it  ought  to 
hsFe  been.  It  is  the  duty  of  the  Sessions  to  find  all  die  facts, 
and  not  to  leave  it  to  us  to  infer  them  from  the  evidence.  They 
ought  to  have  stated  whether  this  was  a  gift,  or  a  purchase. 
HoweveTi  that  would  only  be  a  reason  for  sending  the  case  back 
to  them  to  be  re^^stated,  and  we  already  see  enough  to  convince 
us  of  what  their  ofnnion  was ;  for  they  have  fouixl  that  the  cer- 
tificate  still  renudns,  by  confirming  the  original  order;  and  they 
have  stated  many  facts,  from  whence,  if  I  were  at  liberty  so  t» 
do,  I  should  draw  the  same  conclusion  that  diey  have  done. 

Bodi  orders  aflbmed  (a). 

(•)  UdM  CMK  of  the  JOy  nd  CtUAtkmh  Bmrr.  ^.  Cm.  450.  whidi «»  not 
BCB^oaed  ifoa  ihb  <wlnBj  JLofd  MmufMt  opiotoo  upon  the  cooitniction  of 
the  ccitiiicMe  act  a  vay  ffn^g ;  *<  ib  ettifir  cf  a  aoan*!  own,  limii  which  he  caa* 
**  Bdc  he  mnvcdf  haa  heeSs  wf  cdimiucthiii^  (and  a  ^'cy  "Mcioahle  om  tooi) 
"hoUoiBvbavidua  die9*  10  JiW3«cii.  fiMrHinxikl  be  a  very  haid  thiai  t» 
'*nBapeaa8B  ftvaa  hiaowaeiCaie.  And  the  rale  holds  at  well  in  the  caae  of  a 
*  wiifiifi*  ftrtm^  aa  b  asj  other  cmc,  <  Hm  do  nun  ought  to  be  rcnored  firooi 
*"  hia  ova  pai^cicf  and  ctttteT ' 

¥IiiJLv»C9l»kpsii.  s^^r* 


The  King  agahut  Hsnbt  Salomons.  '^'"'T^ 

nr&DS  was  a  conviction  on  the  lotteryact  of  22  Geo.  3.  c.  47.  Acoono- 
^   AOUkuM  and  WestmmUr,  to  witj   Be  it  rtteembered  ^JJiS 
that  on  the  apth  DeanAer  in  the  a6th  year,  Vc.  at  the  public-  wherethere 
office  in  B^m  Stnei^  in  the  parish  of  St.  Paul,  Coveni  Garden,  tinct  oficn. 
in  tfic  dty  and  liberty  of  Waiminair,  and  county  of  Afiidbsac,  ^^^^ 
NoAmud  Barret  dl  West  inAhfieU,  in  the  city  of   London,  mation,  ia 
sboemalEer,  who  prosecutes  as  well,  Wr.  in  this  behalf,  in  hh  ^JhetiS^k 
proper  person  comedi  bdore  us  Sir  S.  WrigSt,  knight,  and  C^S^^SSd 
WaSam  Ad^ngton^  esqmifei  two  of  the  justices  of  our  lord  of^dia- 
the  kn^  aa^rned  to  keep  the  peace  of  our  said  lord  the  kbg  ^{q^^ 
in  and  lor  die  smd  atj,    liberty,    and    county,  ^c.   and  noicfaifor. 
gxvedi  US  the  s»d  justices  to  undentand  and  be  informed  that  ^j^^. 
after  die  Ijdi  Jvij  17829  to  wit,  on  the  27th  of  December  ^70 
1785,  OK  Hneri  Sabmoni^  of  Coventry  Street,  in  the  parish  of - 
It  Jbaotstg  in  die  s»d  dty^  liberty,  and  county,  gend^man, 
not  scyndBng  die  statutes  of  our  lord  the  Idngi  nor  fearing 
ibepcadSMllieraBGOotaiDedididiiidKpirisb  aforesaid,  in 

die 
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i'ji6.     th^  citjj  liberty^  and  county  aforesaid^  on  the  iZTth 

aforesaidi    kup  an  office  for    dealing  in  shares  of  lotti 

^^*«^!r*  in  a  lottery  then  authorized  and  established  by  an  ac 

Sam-     liament  made  in  the  parliament  of  our  said  lord  die 

^  •*°'"*     a  session  thereof  holden  at  Westminster  in  the  twenty 

ft  of  his  reign,  entitled  <«  An  Act  for  granting  to  lus  Maj 

«  tain  sum  of  money  to  be  raised  by  a  lottery/*  To  vn 
^  a  ticket^   numbered  34J1907;  and  did  then  and  then 

I  receive  of  and  from  Ann  Jkmes  the  sum  of  three  thii 

for  or  in  such  respect  of  a  share  and  benefit  in  the  lot 
aforesaid,  numbered  afypoy,  wthout  the  authoritjoj 
contra^  to  the  statute  in  that  case  made  and  provi 
i  the  said  Henry  Salomons^  on  the  said  27th  of  Decern 

^  parish  aforesaid,  £5fr.  did  keep  an  office  for  registering  th 

Iff  toftery  tickets  ^hen  in  Ac  said  lottery  m  tM\3liA» 
I  said,  and  did  Aeti  and  there  taVe  and  rrcewe  of  and  frc 

ulnn  jtimes  the  sum  of  thxee  shilliiiiga^  ^c.  for  the  reg\ 
hti&j  ImMi  tkett  4uhI  )StiM  midcawn,  wibwt  the  ^ 
licence,  cinitliary  to  ifcc  form  of -Ac  ststnte,  isfe. ;  "^"*« 
force  of  the  statute,  l^c.  the  said  ffenry  "Sabmonsi 
•  said  ofience  forfeited  the  sum  of  loo^  &^. 

The  conviction,  after  having  stated  the  evidence  ( 
nesses,  proceeded  as  follows ; 

Whereupoiv,  all  and  singular  the  premises  Joeing 
and  mature,  deliberation  "being  thereupon  had,  h  ma 
pears  to  us  die  said  justices  that  the  said  Henry  Salom 
^  the  ^ence  charged  ypm  hinTm  and  by  the  said  i 
of  the  said  Ifatbaniel  Barrett.  It  is  {herefore  aSjuc 
the  said  justices  ^h^  the  ^li,. Henry  Salomons'he  con 
he  is  htvebf  convicted  bj  us  the  gsid  jusfices,  0^  fht 
chained  i^n  him  in  andbyJhe  said  information,  acco 
formff4he  statute  in  that  cascmade  and  provided.  2 
6aid  justices  doaward^nd^idjudge  that  (he  s&id  Het 
hath  for  his  saiB  offence  forfeited  and  do  pay  fhe  su: 
l^c. 

Erskine  now  took  several  objections  to  £his  convic 

a  St,  It  does  notsippear  that  this  ofience  was.oomm] 

the  Jurisdiction  of  the  magistrates  convictii)g»  Here 

:  .   -are.stated  tol)e  justices  for  ihi^said city ;  but  as  boBi 

Westminster  are  mentioned,  it  does  ndt  Hisiinctly  appe 

.city  it  refers,    a  Jidf/^  l^eas  tit.  *i^o.    Tiro.  i/iz.  j 
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odly.  The  dcfimdant  k  ohaigpd^riibdoidl »  cMmf  act  ^mi6^    i ^f^. 
0»^  ji  iUifu€:  tbtpefeie  tktf  ODuvt  most  Uttppgw  that  tktf  aet 


this  ofieaoe  ia  lo^.  uadar  the  €th.8teiloft ;  hot  k  doos  ndt  ap.  £m! 
pear  that  the  ticket,  of  which  Ute  share  in  ^uesCacm  is  'supposad  ^^"'^ 
to  he  pait,  was  sach  a  legal  ticket  as  a  p^son  could  sell  if  he  had 
taken  out  a  licence ;  for  in  order  to  enable  a  person  to  sell  such 
shares  under  a  licence  he  mast  baifv  dw  property  of  the  ticket, 
and  must  deposit  it  with  the  Receiver  General,  who  issues  out 
the  shares :  but  this  app^s  onlj  tor  b«  a  gMibling  policy,  for 
wluch  he  would  have  been  liable  to  a  penalty  of  50/.  only  un- 
der the  14*  sitttion.  Add  the  tt«x«s  «« tmrtfonmtm  HatJo* 
wa  not  ctM  an  OAMim  6f  ckarfeeiii  Ae  infbrmatJoti  i  iris  not 
etMni^  t0  ste«r  Aac  dia  ^rt]^  tfaai^d  hsA  acted  cottttary  t(r 
the  siaMiey  tai  k  txHMf  be  rtieirn  iti  wlMt  m^Aiier. 

The  words  are  that  he  kept  an  office  for  tkJhtg  in  siaM  ffid^ 
Ufy  Mmsi  to  wk,  Mr  shaN  ^ a  ticket,  ndmbewrrf  'i^y^^. 
^ppD^jpmocidpeHedMdAlee  fof  the  ^ttt>f  dik%n,  ft 
would  not  be  mmm^  ft>  fakift  cmf  ^  Ifcctice.  In  the  case  of  the 
Sb^  and  Ik^  (#>  a  ebfa^i^fioii  agahist  Ae  drf<mdant  fot  6ftr. 
iftg  ua  ffril  gMiAH  {r^*  *»  a  haiiricer  and  pedfat  ^thoat  llcetice 
was  quashed,  because  there  was  duly  one  single  act  proved  oft 
selling  a  pi^esfef  silk  haiidkatthieft  to  a  particular  pet«bii.  ^ 

jfdlj^i  iWa  Mf  not  said  to  be  a  ticket  in  the  State  Lottery. 

This  falls  within  the  objection  taken  in  The  King  and  Tre^ 
bntmey  (  j). 

4tlily,  The  defetidaat  ia  ehai^d  widt  heqiing  an  oflEce  for 
registering  tickets  without  having  a  licence ;  but  here  is  no  evi- 
dence to  support  this  aharge. 

Bearcrofi^  contra^  was  proceeding  to  answer  these  objecdona 
in  order:  but 

Per  Curimmf  The  conviction  is  bad  oa  aMthar  groaAd,  fOr 
thert  ia  a  duplicity  of  ehargew  The  defandtot  is  charged  mitht 
deaEng  in  shares  of  lottery  ticietSf  and  with  regi^ering  tieiei$  wki^ 
Ota  Buns^  and  ha  is  coovieted  oi  thi  said  ffenco^  so  that  k  dOes 
not  appear  of  vriiat  eftn^a  faf  is  ^teviSML 

A  oon^ctioa  ttMst  ba'  gpod  ia  all  its  parts  1  tba  iafonflacion 
must  be  supported  by  the  evidence,  and  the  judgiliaoC  ftnak  ba 
snfpoEtcd  fay  both,    Hera  die  dafawdlinfe  ia  diatgbd  #itli  ti^o 

^  (i^t  JBlfT.io9.  (I)  Aiite,.asa» 

dfaAitt 


f 
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ditdfict  oflbiceSf  each  of  whidi  wmdd  iubim  bu^ 
penaltj;  and  siippottng  Aey  coald  both  hate  been  tncla 
one  coimctioo,  which  U  to  be  doubted,  die  defendint 
bare  been  conncied  of  both.    A  judgment  fin  too  fittk 
bad  as  a  judgment  for  too  much. 

Contictkmqv 


Smith  against  Wallis. 


t^iidertlie  \  VERDICT  had  been  giren  for  die  defendant  in 
V^€^  "^  ^^  on  the  hte  game  act,  for  shooting  widioat  a 
£^t^  cate.  And  the  Master  had  taxed  treble  costs  under 
•re  aoqvc-  cUusc  in  the  act  f or  protecting  persons  sued  for  any  ths 
2i2^  «n  pursuance  of  die  act. 

Ar«i«'5r        JBSffti^  now  mored  that  the  Master  ought  Toriew  lust 

udHitotTOl  <^  ^  ground  that  the  statute onTjr  intended  to  givetid 

%k  COM.     lo  those  persons  who  were  prosecuted  for  adzing  guns. 

.^IMair  opposed  this  motion  in  the  first  instance,  andcc 

that  the  act  also  meant  to  pre  treble  costs  to  persons 

penalties  under  the  act.    But 

Tbe  Cmtrt  were  of  a  difierent  opinion,  and  made  thi 

Ruled 


9M9.  ■ 

Aihipbeiiig  LocKTER  wd  OtheTB  ogomst  Offlet 

Intured  wt 

the  uadcrw   npHIS  was  an  action  on  a  policy  of  insurance  on 
liable  lor       "^   Hope  from  Hamhirgh  to  London^  subscribed  b]f 
^^fy^  fondant  on  the  19th  of  August  1785,  for  the  sum  of 
aeisuKj^  one  guinea /irr  rim#« 

M^^J^Z  The  cause  came  on  to  be  tried  at  the  Sittings  aft 
^;tboa|h  Xerm»  1786,  at  GmUhall^  before  BulUr^  J.  when  tbe  ji 
%rat  incMk-  a  verdict  for  the  plaintinsy  subject  to  the  opinion  of  t 
l^^"^  on  the  foUowing  case. 

mugsting        That  the  defendant  underwrote  the  policr  stated  ii 
by  tfaema*.  cUuration  for  die  sum  of  200/.  at  one  guinea  j^  cent. 
^  A»^       That  die  plaindfis  were  interested  in  the  ship  to  tb 
pTirfSs.  of  die  sum  insured. 
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Tfcat  in  the  course  of  the  voyage  the  master  committed  bar-     1786. 

ratry  by  smuggling  on  Ws  own  account,  by  hovering  and  run — 

nrag  brandy  on  shore  in  casks  under  60  gallons.  LocKna 

That  on  the  ist  September  1785  the  ship  arrived  fai  safety  at    OrrLir. 
her  moorings  in  the  river  Thames^  and  remained  there  in  safety  ^>,.^>f,t 
till  the  27th  of  the  said  month  of  September^  when  she  was  ,  // 
seized  by   the   revenue   officers   for    the   smuggling   befort^ 
suted. 

That  about  a  fortnight  or  three  weeks  after  the  seizure  the 
plainrifis  informed  the  underwriters  thereof;  and  that  they 
would  hold  them  liable  on  the  policy. 

That  on  the  20th  October  1785  the  followmg  petition  Was 
presented  to  the  commissioners  oi  hb  Majesty's  customs: 

«  Londm^  20/A  October  1 785. 
«*  May  it  please  your  Honors, 
^<  In  answer  to  our  former  petitions  to  your  honourable  board, 
'.'  rehting  tt>  the  seizure  of  our  ship  the  Hope^  late  JJm  Law, 
<<  master,  from  Hamburgh^  by  Mr.  Hunter ^  tide  surveyor  of  his 
^^  Majesty's  customs,  we  there  find  your  honourable  board  has 
^  ordered  the  said  ship  to  be  delivered  to  us  upon  our  giving 
^  sufficient  bail  or  security  for  her  value  until  the  issue  was 
'^  tenniflatedf  for  which  indulgence  we  return  our  unfeigned 
''  thanks.    But  from  the  state  of  our  innocent  as  well  as  our 
"  distressed  situation  in  this  transaction,  we  are  led  further  to 
<*  solicit  your  Honors'  reconsideration  of  our  petition,  and  to 
<'  order  the  vessel  to  be  delivered  to  us  upon  a  moderate  com* 
<'  pcnsation  being  made  to  the  seizing  officer  for  his  diligence^ 
**  and  gA  we  now  have  an  instant  employ  for  the  vessel,  we  are 
<c  in  hopes  by  your  Honors'  protection  and  humanity  we  shall 
'^  be  enabled  by  such  employ  to  make  good  our  heavy  losses, 
«  which  we  have  sustained  by  the  villany  of  the  master. 
«(  We  are  with  the  greatest  respect,  C9V. 

"  William  Parr^ 
«<  for 
«  Thomas  Lockyer^  EJw.  SibuU,  (sT  Sel/J' 

The  following  answer  was  given  by  the  commissioners  to  the 
said  petition ;  <'  That  as  the  ship  had  been  guilty  of  a  gross  vio- 
<<  lation  of  the  laws,  the  prosecution  against  her  must  proceed, 

Voi«.  I.  S  « but 
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1 786.    «  but  tbut  tbc  owners  abould  be  at  liberty  to  compom 

-  «  ing  to  ihc  rules  of  the  Eichequer.'' 

^^^mj^       That  the  sUp  was  appraised  at  the  sum  of  345'- ' 

OtwtJtr.   cofirae  of  the  Court  of  Exchequer  the  ship  would  haf 

fitored  to  the  plaintifia  upon  paynauent  of  230/.  besides 

charges,  which  would  all  together  hare  amounted  to  1 

gap/.  9f.  yd. 

That  on  the  November  1785,  the  following 

indorsed  on  the  policy,  and  was  diewn  to  the  under 
subscribe,  but  they  refused  to  subscribe  it. 

«<  Wbsteai  the  within  mentioned  ship  the  Hipi 
<<  sei^ved  by  officers  of  his  Majesty's  customs,  hi  corn 
<<  their  having  received  information  that  John  Law 
<(  of  the  said  ship  has  been  guilty  of  barratry,  in 
<<  and  running  certain  quantities  of  foreign  spirits  in 
«<  of  the  within  mentioned  voyage  from  Hamburgb 
«<  and  the  said  officers  by  order  of  the  honourable  tb 
^  dioners  pf  his  Majesty^s  customs  intend  to  prosecu 
M  ship  to  condemnations  we  the  underwriters  ontht 
<(  hereby  request  and  authorize  the  assured  to  use  all  ( 
f <  as  they  may  judge,  or  be  advised  to  do,  proper  foi 
«  tion  and  recovery  of  the  said  ship,  and  to  prevent 
«  nation  thereof  either  by  giving  bail,  defending  tli 
,  «« or  by  satisfying,  or  compromising  with^  the  said 
«  othervrise  as  the  circumstances  of  the  case  may  a 
M  quke^  and  we  do  hereby  promise  to  pay  and  ind 
<<  assured  for  all  costs,  and  charges^  which  they  may 
9f  be  subject  to  by  and  in  consequence  thereof. 
«  London,  Nov.  1785." 

The  quesdon  for  the  opinion  of  the  Court  is,  ^ 
plaintifis  are  entitled  to  recover  against  the  defends 
and  what  sum?  If  the  Court  shall  be  of  opinion  thai 
tiSb  are  entitled  to  recover,  then  a  yerdict  to  be  enten 
sum  as  die  Court  shall  think  fit :  but  if  the  Court 
opinion  that  the  phdntiffs  are  not  entitled  to  recover^ 
diet  to  be  entered  for  the  defendant. 

Law,  for  the  plaintifia. 

The  principal  question  wUch  arrises  in  tMs  cas^  ii 
the  sdzure  of  a  ship  ^^r  «5^  ^m^iwn  (f  i^  vpy 
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LoesTtR 


enu  ci  brfattm  accruhg  during  the  vojagi^  is  witlun  the  policy?     1786. 

sdljr,  Suppodng  it  to  be  a  loss  witbin  the  policy>  whether  the 
assured)  having  given  carlj  notice  that  they  should  hold  die  un-    Orntr. 
derwriter  liable^  and  having  followed  up  their  claim  in  the  man- 
ner stated  in  die  case,  are  endded  to  abandon  ? 

A  third  quesdon  will  arise  out  of  the  second,  as  to  die  snm 
which  die  plaindffs  are  to  recover. 

As  to  the  first.    There  can  be  no  doubt  in  this  case  but  that 
die  loss  was  occasioned  by  the  barratry  of  the  master ;  it  b  so 
stated.     Smuggling  is  an  act  of  barratry,  the  necessary  conse- 
quence of  which  is  the  forfeiture  of  the  vessel.    This  forfeiture 
is  incurred  under  the  24  Geo.  3.  c.  47.  the  first  section  of  which 
declares  that  any  ship  or  vessel  by  hovering  in  the  manner  the 
ship  in  qocscion  did  shall  be  forfeited  i  and  as  no  particular  time 
is  mendoned  when  the  seizure  is  to  be  made,  the  forfeiture  at- 
taches the  moment  the  cause  of  seizure  arises.  The  ship  may  be 
seized  as  soon  afterwards  as  possible.  And  though  the  forfeiture 
of  goods  to  the  crown  for  treason  and  felony  only  relates  to  the 
time  of  conviction,  and  forfeiture  of  lands  has  relation  back  to 
die  time  of  the  fact  committed,  yet  the  acts  relating  to  the  re- 
venue are  sti  generis  s  and  the  forfeiture  accrues  the  instant  the 
fact  is  committed ;  for  as  the  dme  of  seizure  is  indefinite,  it 
fellows  that  the  officers  have  the  liberty  of  seizing  when  the 
cause  arises.  Now  when  the  forfeiture  is  incurred,  nothing  can 
purge  it  bnt  the  subsequent  acquittal  of  the  vessel,  or  the  grace 
of  the  crown  in  remitting  it.    This  is  not  like  the  case  of  a 
death's  wound;  for  if  a  ship  receive  a  wound,  which  does  not 
cause  her  immediate  death,  it  is  uncerfeun  when  the  loss  will  be 
complete:  bat  here  the  loss  has  actually  taken  pbce.    This  is 
indeed  so  far  a  complete  loss  that  the  ship  was  forfeited  the 
moment  the  smuggling  was  committed,  even  though  she  had 
afterwards  come  into  the  hands  of  a  bofti  Jide^ifut^hsMx ;  and 
the  insured  cannot  possibly  stand  in  a  better  situation  than  a  pur- 
chaser for  a  bonijide  consideration  without  notice.   This  is  not 
only  an  insurance  against  any  loss  which  may  happen  during  the 
vojrage,  but  also  against  any  future  damage  which  may  arise  from 
any  act  done  daring  that  dme.  For  in  the  case  of  a  captufe  and 
ransom  iht  assured  receive  no  actual  injury  during  the  voyage ;  it 
only  subjects  them  to  an  acddn  on  the  contract  (the  ransom  bill)  \ 
so  that  it  is  contingent  at  the  time  of  ransoming,  not  only  whe- 
dicr  socb  am  action  will  be  brought,  but  also  whether  the  captors 
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will  recover;  in  such  case  therefore  there  is  no  actual  d 
the  insured  at  the  time :  but  in  the  present  case  the 
liable  to  be  seized  immediately  after  the  act  done.  1 
not  an  absolute  loss  incurred  at  the  time,  yetitisacoi 
of  a  damage  done  during  the  voyage.  In  FaUejo  and  If 
the  loss  was  in  consequence  of  the  barratry  of  the  ma 
Lord  Mansfield  there  said,  «  Whether  the  loss  happei 
«  act  pf  barratry,  that  is,  during  iht  fraudulent  voyage 
•<  is  immaterial  (i)." 

BuLLERj  J.  observed,  that  in  that  case  the  voya{ 
was  lost. 

Law.  There  is  no  difference,  for  the  barratry  her 
to  be  by  hovering:  and  hovering  is  a  deviation.  In 
Towniend,  Lord  Camden  held  that  cruising  for  one  n 
deviation.  And  it  has  been  determined  that  if  a  ship 
that  is  likewise  a  deviation.  Here  the  hovering  put 
stop  to  the  voyage ;  the  deviation  was  founded  on 
intent.  It  is  immaterial  whether  the  loss  happen 
fraudulent  vopge  or  not. 

If  the  assured  cannot  recover  in  this  case,  underwri 
never  be  liable  for  this  species  of  barratry  by  smugglin 
seizure  can  scarcely  ever  be  made  till  the  vessel  luis  b 
twenty-four  hours. 

2dly,  As  to  the  abandonment.  This  comes  witb 
trine  laid  down  in  the  cases  of  Goss  y.  Withers  (r),  ar 
v.  Mendes  (d),  in  which  latter  case  Lord  Mansfield^ 
abandonment  in  case  of  a  re-capture,  said,  <«  If  the 
<<  high,  if  further  expense  be  necessary,  and  if  the  i 
<<  not  engage,  in  all  events,  to  bear  that  expense,  ( 
«  may  abandon.'^  In  the  present  case,  if  there  had  b 
tion  of  the  ship,  the  salvage  would  have  been  very  W 
expense  would  have  been  necessary ;  but  the  insurei 
bear  such,  expense,  therefore  the  assured  had  a  right 

Then  if  the  Court  shall  be  of  opinion  that  the  asi 
right  to  abandon,  they  are  entitled  to  recover  the  whol 
it  is  found  by  the  case  that  the  plaintififs  were  inter 
ship  to  the  amount  of  the  sum  insured;  which  is  the  01 
which  can  arise  where  it  is  settled  that  the  assured  ma 

P«go«,  for  the  defendant. 

Nothing  is  more  common  than  a  seizure  of  a  ship  a 
been  in  port  twenty-four  hours  for  smuggling  during 

W  Qra^,  143,         if)  iWd.  IJ5.        (^)  a  Burr.  683.  {fy  I 
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cf  the  voyage,  and  yet  this  is  the  first  instance  in  which  such  an     1785, 
action  has  been  brought  against  an  underwriter  on  such  a  policy  ■ 
as  the  present;  which  afibrds  a  strong  argument  that  the  insurer     ^^" 
is  not  liable  in  such  a  case.  OriLtr. 

The  nature  of  this  contract  is  an  undertaking  on  the  part  of 
the  underwriter,  that  the  ship  insured  shall  arrive  in  safety  at  the 
destined  port,  and  continue  so  twenty-four  hours.  All  losses 
therefore  insured  against,  of  whatsoever  kind,  must  happen  du- 
ring that  time.  There  is  a  mistake  in  stating  that  the  act  insured 
against  \&  the  act  of  barratry  ;  it  is  a  loss  by  barratry  i  and  the 
rale  contended  for  on  the  other  side  would  be  productive  of  the 
most  dangerous  consequences* 

It  can  never  be  said  that  this  ifoversHg  was  a  deviation.  It  is 
by  no  means  like  cruising.  The  word  hovering  was  only  inserted 
in  the  case  for  the  purpose  of  describing  the  particular  kind  of 
smuggling.     No  such  question  was  intended  to  be  agitated. 

In  Fallejo  and  WheeUr^  not  only  the  act  of  barratry,  but  also 
the  loss,  was  completed  during  the  voyage  insured.  The  ship 
had  never  been  in  safety  at  the  destined  port,  which  was  the 
event  insured ;  she  was  Lost  in  the  course  of  the  voyage ; 
and  the  Court  will  not  carry  that  case  farther  than  the  circum- 
stances of  it  will  warrant.  But  here  the  smuggling  is  only  the 
inception  of  the  loss,  and  not  the  loss  itself;  the  cottsummation 
of  it  by  the  act  of  seizure  is  afterwards.  If  the  loss  be  not 
complete  during  the  voyage,  the  contract  is  fulfilled.  To  deter- 
mine that  the  insurer  in  this  case  is  liable  would  be  to  subject 
underwriters  to  additional  risks,  for  which  they  have  hitherto 
thought  themselves  not  answerable:  and  as  the  attorney-general 
may  at  any  distance  of  time  file  an  information,  and  obtain 
sentence  of  condemnation,  all  accounts  between  the  parties  may 
perhaps  be  liquidated  before  any  such  prosecution  is  com- 
menced ;  an  average  loss  may  even  be  paid  %  and  the  policy 
itself  cancelled. 

No  change  of  property  takes  place  in  consequence  of  any  act 
of  smu^Ung  till  condemnation  of  the  vessel.  Not  that  it  is  ne- 
cessary that  a  sentence  of  condemnation  must  be  passed  during 
die  voys^  to  entitle  the  assured  to  recover;  but  he  must  be 
dupossissed  of  his  property  during  the  voyage. 

If  the  sentence  of  condemnation  had  relation  back  to  the 
time  when  the  forfeiture  attached,  the  crown  would  be  entitled 
to  rcceiTe  the  profits  of  any  voyage  which  the  ship  may  have 
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made  in  the  intermediate  time;  but  that  can  never  be  001 
for. 

With  respect  to  the  other  part  of  the  case ;  at  all  eY< 
defendant  b  only  liable  for  his  proportion  of  so  mod 
plaintiffs  could  have  redeemed  the  ship  for.  And  if  tfa 
tifis  even  had  a  rigbi  to  abandon^  it  is  sufficient  to  sa] 
fact  there  was  no  abandonment.  This  notice  to  the  undi 
relative  to  the  seisure  was  not  like  an  abandonment.  li 
sured  had  intended  at  that  time  to  abandon,  they  would  b 
that  they  would  have  nothing  more  to  do  with  the  stuf 
instead  of  that,  they  only  gave  notice  that  the  vessel  1 
seized,  and  that  they  should  hold  the  defendant  liable, 
tompt  to  abandon  was  long  subsequent  to  that  time. 

It  remains  yet  totally  unexplained  why  the  assured  did 
deem  the  ship  for  sapiL ;  which  gives  great  reason  to< 
that  she  was  not  worth  more  than  that  sum. 

Under  these  circumstances  he  contended  that  the  ] 
were  not  entitled  to  recover  at  all ;  but,  if  the  Court  il 
of  opinion  that  the  defendant  was  liable,  at  all  eveati 
pnly  liable  for  that  proportion  of  the  200/.  which  329/ 
the  whole  sum  insured. 

Law^  in  reply.^Tbis  action  is  only  novel  from  the 
ataace  of  the  owners  not  having  been  concerned  in  tli 
gUng,  in  which  case  the  underwriter  would  not  have  I 
ble ;  but  this  loss  has  been  occasioned  by  the  miscoodu 
Blaster,  which  is  one  of  the  events  insured  against.  1 
arises  in  consequence  of  smuggling  during  the  voyage 
like  the  case  of  damage  actually  receiveii  during  the 
where  the  toss  is  not  complete  at  that  time,  but  afterwas 
Ae  expense  is  p^. 

In  answer  to  the  owners  being  entitled  to  the  intei 
profits  of  the  ship,  from  which  it  was  argued  thfiit  theiei 
had  the  property ;  it  is  sufficient  to  say  that  though  the  j 
remains  in  them  till  the  seizure,  yet  the  fnferty  is  alti 
moment  the  cause  of  forfeiture  accrues^ 

In  the  case  of  ransom,  the  damage  is  future.  The  tac 
may  be  lost,  or  the  hostage  himself  drowned ;  but  tbe 
of  the  captured  has  relation  back  to  the  time  of  eoterix^ 
cotvtract. 

As  m  the  time  b^ng  unlimited  when  the  attoniey-gen< 
fik.  hi»  iftfoimatioD,  aod  the  uxidcrwriters  cociseqtieni 
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timii^  fitble;  k  is  equally  bard  as  against  a  hnd  fib  purdiafer     iTttf. 
of  a  sh^  withoiit  notice. 

To  pfore  that  tiis  wiis  a  direct  smd  ioimediate  iftjwf  vrityn 
the  pelicy*  he  cittd  Jhks  y.  acbmoll  (a)i  whetc  the  slater  «rl|0  Ottm. 
died  in  conaequeoce  of  wounds  which  they  had  received  during 
the  waAuf  were  to  be  paid  for.  If  that  mutiny  had  taken 
place  just  before  the  ship  went  into  potti  and  die  slaves  had 
died  of  their  wounds  after  she  had  been  in  port  24  hours,  such 
a  loss  would  o^Hdly  have  been  within  the  pfolicy. 

So  bet  firtMii  tah  beiii|^  an  attempt  on  the  part  of  die  asiuved 
to  tors  s  partial  into  a  cotial  loss,  the  pbintifis  gave  notice  to  die 
defendant  immediately  after  the  seizure,  and  desited  lum  to  in* 
deauufy  them.    After  such  notice,  no  formal  abandonment  was 


The  Cmui  ordered  this  matter  to  stand  for  a  second  argu* 
meat ;  bnt »  few  days  afterwards  they  intimated  that  no  more 
£|^  cooU  be  thrown  upon  the  subject  by  another  a^Qiettt. 
And  nowy  on  this  day, 

WiLLss,  J.  delivered  the  unanimous  opinion  of  die  Court. 
After  stating  the  case ; 

The  questiott  for  the  considenKtion  of  the  Court  is,  whether 
the  phontiiB  can  rec6ver  under  these  circumstances  against  the 
defbidatttB  ?  and  there  is  no  doubt  in  diis  case  but  that  the 
master  #aa  gnthy  of  barrauy  by  smtig^gling  on  Ms  own.  account, 
withoat  the  privity  of  hb  owners. 

Many  diefitutions  of  barra^  are  to  be  found  in  the  books,  bvt 
periops  this  general  one  may  compvebend  almost  ail  the  caansu 
B^rr^Off  if  every  sptdes  tf  fraud  or  Inaverj  in  the  mattir  of  ibi 
flnp  by  fMci  tie  freighters  or  owners  are  injured s  and  in  this 
lil^tarcrimiiMit  deviation  is  barratry,  if  die  deviation  be  without 


But  die  geaend  quostibn-  here  b,  whedidr,  as  the  loss  occa- 
sioned by  the  barratry  of  the  master  did  not  happen  during  the 
eemimMme  efthe  txJ|Mgr,  the  insurets  are  liable  ?  I  must  own 
thb  apfieaffs  to  me  to  be  al  novel  qiiesttoii,  and  not  to  have  been 
dedded  by  any  former  determinations.  But  as  in  all  commercial 
ttfiBsaeiioiis  the  great  object  b  c&teiritf^  it  will  bb  necessary  ior 
thaCoait  to  lay. down  some  rule,  and  it  b  of  more conse- 
9Rnoe  that  the  rule  should  be  certam,  than  whedicr  it  b  osta* 
MJlfaedone.wajr  Q#  the  odier. 

(«)  Ame>  X3D.  *.  «• 
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1786.       .Difficulties  occur  on  both  udes  in  laying  down  an] 

• The  first  thing  to  be  observed  is,  that  the  policy  by  the  tc 

^•^V"  it  is  an  undertalang  by  the  insurer  fir  a  limiud  thttef  duri 
OrrLxr.  voyage  from  Hamburgh  to  London^  till  the  sh^  has  been  i 
24  hours  in  safety ;  and  the  ship  was  not  actually  sei: 
near  a  month  afterwards.  But  it  has  been  said  that  u» 
24  Geo,  3.  r.  47.  and  the  excise  laws,  the  forfeiture  attad 
moment  the  act  is  done,  and  that  the  barratry  was  cok 
during  the  voyage.  It  may  be  so  as  to  some  purposes,  as 
ven^  intermediate  alienations  or  incumbrances ;  but  I  th 
Mctual  property  is  not  altered  till  after  the  seizure,  though 
be  before  condemnation. 

I  will  put  this  case ;  suppose  before  the  seizure  of  the  si 
had  gone  another  voyage^  and  on  her  return  had  been 
would  the  Crown  be  entitled  to  an  account  of  her  ea 
after  deducting  the  expenses  of  the  outfit  ?  Surely  not 
the  seizure  of  the  ship,  it  was  not  certain  that  the  oi 
the  Crown  knew  of  the  illicit  trade  carried  on  by  the  ma 
whether  they  would  take  advanuge  of  the  forfeiture.  Ii 
be  a  dangerous  doctrine  to  lay  down  that  the  insurer  sb 
all  cases  be  liable  to  remote  consequential  damages.  1 
been  compared  to  a  death's  wound  received  during  the 
which  subjected  the  ship  to  a  subsequent  loss.  To  th 
the  case  of  Meretony  and  Dunlope  (a)  seems  very  material 
was  an  insurance  on  a  ship  for  six  months,  and  three  d 
fore  the  expiration  of  the  time  she  received  her  death's 
but,  by  pumping,  was  kept  afloat  till  three  days  after  th 
'  there  the  verdict  was  given  for  the  insured,  which  was  co 
by  the  Court. 

I  will  put  another  case;  suppose  an  insurance  on  a  m 
for  a  year,  and  some  short  time  before  the  expiration  of  t 
he  receives  a  mortal  wound,  of  which  he  dies  after  the  y 
insurer  would  not  be  liable. 

The  case  of  VaUefo  and  Wheeler  was  cited  for  the  pi 
but  that  does  not  conclude  this  question,  for  there  the  & 
lost  during  the  voyage. 

But  it  was  also  argued  that  the  ship,  even  in  the  hands  < 
purchaser,  would  be  liable  to  the  forfeiture.    I  do  ne 
that  it  has  ever  been  so  decided ;  it  may  depend  on 
stances,  such  as  length  of  possession^  laches  in  seizing,  < 

(«)  Jl.  23  Gm.  3. 


IN  THE  TWEKTY-SIXTH  YeAR  OF  GEORGE  III.  26t 

matters.    Bot  suppose  the  lav.  to  be  so,  it  does  not  follow  from     1 786. 
thence,  that  though  the  ship  is  always  liaUe  to  a  confiscation^  yet 


yet  tbat  the  insurer  at  any  distance  of  time  is  ansmfcraUe  for  the  ^^^^^''^ 
loss-under  a  KnliteJ  undertaking.  Orr  i.et. 

And  this  brings  me  to  that  part  €d  the  case,  which  weighs 
most  with  the  Court  in  faror  of  the  defendant,  and  to  whidi 
it  docs  not  appear  to  us  that  any  sufficient  answer  has  been  given. 
It  was  agreed,  in  the  argument,  that  the  custom-house  officers 
might  seize  for  the  forfeiture  within  three  years  after  the  fact 
committed ;  and  that  the.  attorney-general  might  file  an  infor- 
mation at  any  time  whilst,  the  ship  was  in  being.  Is  the  insurer 
during  all  this  time  to  continue  liable  ?  Suppose  the  ship  had 
gone  several  voyages  afterwards  j  and  suppose  a  partial  loss  p;ud, 
and  the  underwriter's  name  struck  off,  shall  an  action  be  brought 
on  the  policy  afterwards  ?  His  accounts  could  never  be  settled, 
nor  could  he  be  finally  discharged,  while  the  ship  was  in  existence. 
Such  a  position  would  be  monstrous,  and  would  be  attended 
with  infinite  inconvenience.    There  must  be  some  certain  and  ^ 

reasonable  limitation  in  point  of  time  laid  down  by  the  Court, 
when  the  insurer  shall  be  released  from  his  engagement.  If 
he  be  liable  for  a  month,  he  may  be  for  a  year,  and  so  on.  And 
^eaU  think  that  the  law  on  insurances  would  be  left  unsettled, 
and  in  much  confusion,  if  any  other  time  were  suggested  than 
tbzt  prescribed  by  the  policy,  namely,  the  continuance  rftbe  voj- 
mgi^  and  the  sbip*s  being  moored  24  hours  in  safety. 

We  are  all  therefore  of  opinion  that  judgment  ought  to  be 
giten  for  the  defendant. 

These  being  our  sentiments,  there  is  no  occasion  to  say  ^ny 
tluQg  on  die  other  parts  of  the  argument,  either  upon  the  sub- 
ject of  abandonmenti  or  whether  this  was  a  partial  or  a  total 
low. 

Postea  to  the  defendant. 


The  King  against  the  Inhabitants  of  Woodland.     ^'^^ 

^HOMAS  GUSWELLy  Anne  his  wife,  and  their  two  Whetber 

children,  were  removed  by  an  order  of  two  justices  from  the  "^^ 

P^ariah  of  AsUmrton  in  the  county  of  Devon  to  the  parish  of  ^^^ 

^  ptrticularly* 

/^m  wiMDce  they  iafer  fraud,  this  Court  can  dnw  thdr  xmn  conclusion  from  thow  facts,  without 
^^viag  reprd  to  the  adjudication  of  the  Court  of  Seniooi,.  jJvw-iA  fraudulent  renting  of  zoA  fr 
'Vims  win  HOC  pve  •  Kttkarnt.    r3£ejf.xi.l 

^^  Woodland 


1 
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17S6.     WmJUmd  in  die  taid  ccmnty.     AiWl  the  Ststfofts  ufoi 

—  confiniied  that  ordftt,  and  stated  tke  folkmitig  OMe  (n)  i 

br  Kino  ^^^^g^  |^  jnxffti  2l0ww  GumtU  wai a  day-laboomr  1 
^'oti.  *  tied  in  the  parish  of  Woodland  by  setvitsdey  and  duit 
'^'^^^'  into  die  parish  of  Jshhurtm^  ^htn  be  MMed  a  cet-lmi 
iTs.pir  itmmm  in  uriiich  he  rtsidtd.  lliaC  wMle  he  si 
it,  on  jor  ^kbout  Oittker  \^%'Xi  be  tooka  ineaddW  for  oftc 
the  said  ipmS^^WooJUakd^aitherentrftmgubkaififo 
NorticOe  who  resided  in  the  siid  pMrish,  and  remed  tl 
ther  with  other  ground  of  Mrs.  Ta^^  and  psiid  the  pc 
thereof,  being  by  covenant  to  be  mmbiirscd  by  the  sa 
Taylor.  That  the  pai^  did  not  stock  t^  at  flU ;  but  at  C 
lit  la  tbi  grass  for  three  guineas  to  JSdmard  Barter  <w]ti 
privity  of  the  said  Korthcoit)  untii  the  Lady-day  f  oMowii 
stocked  it^  and  paid  the  rent  to  him.  That  the  pau{ 
that  (but  not  on  the  same  day)  paid  Nartheote  \m  land 
guineas  for  a  half  year's  rent.  That  there  were  seven 
^  who  offend  to  taki  the  prois  of  tUpaupor  h^ire  be  ki  it  it 

That  he  the  pauper  laid  t^  the  gNumd  for  nmoiffg^  and 
die  shred  or  mow  to  die  said  Mark  Nortbcote  for  ike 
and  the  after-grass  for  two  guineas.  Utat  at  the  eiK 
year,  when  he  came  to  settle  accounts  with  Hoftkoofe^ 
per  received  two  guineaa  on  balance  of  accounts  after 
five  guineas  to  NortbcoU  for  the  half  year's  rem  then  dt 
Nortbcote  did  not  apply  to  the  pauper  to  take  diis  grol 
diat  the  pauper  applied  to  him,  and  he  readily  trusted  ] 
signing  as  reasons,  that  he  believed  him  to  be  an  hon 
though  a  dayJabourer,  having  known  him  upwards  of  2 
and  that  he  had  heard  just  before  he  let  him^  die  est 
the. pauper  had  received  a  legacy  fnom  a  brother^kmki^ 
to  the  yearns  rent.  That  he  {Nortbcote)  had  frequcntlj 
practice  to  t^e  ground  and  let  it  out  again  in  pa^s  an^ 
That  three  years  previous  to  the  taking  of  the  above  1 
At  pauper  applied  to  the  parish  officers*  of  Woodland  for 
account  of  sickness,  and  was  relieved  by  them.  Tl 
half  a  year  after  the  expiration  of  the  term  for  which 
this  meadow,  bis  wife  t^liedy  and  received  pay  of  tbe  ^ 
Woodland^  he  then  being  sick  in  the  Exeter  hospital. 

{a)  At  a  former  SewioiM  the  evidence  of  M^i^  Nt^riAs^  ^M«  itgect< 
Court  of  Kin£t  Bfficb,  being  of  opinion  that  his  testimony  was  ailmi^ip^V  | 
case  down  to  be  reiuted^  and  to  receive  hit  evidence. 

(*)  Vide  BM  V.  AnvMd',  post.  3.  vd.  308. 
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made  a  fieab  agieement  for  taking  another  ficM  of  thttbaie^     iTM. 
at  i^Lpiramkmh  w^  ^  lODifiing  of  the  daj  when  he  wa^  ex- 
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amined  before  the  josdcea  tottchiog  hU  aettkineat.    And  the  '^^^^^ 
Court  of  Sesaiona  wei«  unanimonaly  of  opimon  that  the  aaid    Wm». 
taking  of  the  said  fieU  waa  fraudutent* 
Clafpt  in  support  of  the  order. 

It  has  frequently  been  decided  that  fraud  is  a  fact^  and  not 
an  infeience  of  kv ;  and  when  the  justices  at  the  Sessions  hare. 
expressly  found  fraud  from  the  evidence,  tUa  Court  wiU  not 
draw  a  different  conclusio»i»  even  though  the  case  state  all  the 
faces  pardcularly.  In  the  case  of  the  JStig  and  St.  Nubdas  in 
Hanukb  (0),  rentiog  10/.  per  anmm  did  not  gain  a  settlement, 
because  it  was  found  to  be  fraudulent.  Wri^^  Justice, 
said,  «  The  justices  adjiu^  tbU/rarnkJuU^  and  the  circum^ 
*<  stances  vindicate  their  adjudication  ;  butif  the  fccts  had  nU 
"  viodicaced  their,  conchision,  yet  unless  it  had  manifestly  and 
"  pbdolj  appeared  to  have  been  a  misconclusion,  Idimijm  nkif 
*<  we  c9uU  bave  adfudgei  h  mt  to  be /rauduUn$.^ 

The  case  of  the  Jjitg  and  Tedford  {b)  is  very  disdnguishaUe 
from  the  present.  The  ({uestion  before  the  Court  was  whether 
the  facta  found  in  that  case  amounted  to  a  purchase  under  the 
act  of  the  9  Geo.  i.  or  whether  the  purchase  was  fraudulently 
made  in  order  to  defieat  the  act  It  was  merely  a  ^^lestion  of 
construction  upon  that  act,  and  could  not  be  intended  to  establish 
as  a  general  principle,  that  the  Court  might  in  all  cases  draw 
conclusbn  of  fraud  from  facts  stated.  That  was  held  not  to  be 
zframd  in  point  of  law  s  but  here  if  the  Court  over-rule  the  ded^ 
sioo  of  the  justices,  they  must  find  no  fraud  m  point  rfjkd* 

But  if  the  Court  should  be  of  opinion  that  they  are  at  liberty 
to  enter  into  the  fact  of  whether  fraud  or  no  frauds  it  appears 
that  the  juatioea  were  well  warranted  in  drawing  the  conclusioa 
which  they  have  done.  There  is  a  distinction  between  a  state- 
ment of  facts  and  of  evidence  \  and  the  Court  have  frequently 
determined  that,  where  the  case  contains  both,  they  wiU  reject 
the  latter  as  surplusage,  and  cmifine  their  attention  to  the  for- 
mer. Now  here  the  only  part  of  the  case  on  which  the  other 
'  aide  can  rdly  is  the  evidence  of  Nortbcote  s  the  justices  could 
never  intend  to  state  Northcot^s  reasons  for  letting  this  tene« 
ment  asfacts^  for  they  could  not  adjudge  it  to  be  a  fraudulent 
taking,  when  the  reasons  assigned  for  such  taking,  admitting 

(a)  Bmrr.  Sei.  C^i,  17X.  (*)  Ibid.  57. 

8  them 
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1 7  86.     them  to  be  facts,  would  negative  it.    This  therefore  bd 

"  (evidence  must  be  rejected ;  and  on  the  rest  of  the  case  d 

Tbf  Kino   ^jjj  ^^  ^^  rcason  to  ovcTthrow  the  decbion  of  the  Sesi 

v^oon-         Famhawey  centri,  contended  that  where  the  Sesnons  c 

fraud  generally,  this  Court  is  bound  by  such  finding :  bt 

ever  the  Sessions  state  facts  fully  and  particularly  from 

they  infer  fraud,  it  is  the  province  of  this  Court  to  dr 

own  conclusion  from  those  facts,  without  having  regar 

adjudication  of  the  Court  below  (a).     And  Lee^  Justio 

case  of  The  King  and  TeJffrd  said,  « If  thb  state  of  i 

«  contain  the  whole  of  the  fact,  then  the  adjudication  of 

<<  sions  signifies  nothing,  if  we  are  of  opinion  that  the 

<<  not  suflicient  to  warrant  their  conclusions  ;  for  we  are 

'<  a  conclusion  from  the  facts,  when  we  have  thea 

«« before  us.** 

The  only  question  then  is,  whether  all  the  fiaicts  are 
fore  the  Court  ?     Which  must  be  taken  for  granted ;  ^ 
«  whether  the  Court  will  not  say,  that  the  conclusion  w 

Sessions  have  drawn  is  wrong.  Whatever  might  foroM 
been  the  custom,  it  is  the  practice  of  the  Sessions  now 
evidence  as  well  as/acts^  and  this  Court  will  form  their  j 
from  both.  Rex  and  Brampton  (£),  Rex  ▼•  Hoddesden 
V.  Welfird  (</)>  R^^  v.  St.  MichaeV^  in  Bath  (^),  and 
-  Langham  (/).  Then  taking  this  whole  case  together, 
possible  to  support  the  decision  of  the  Sessions.  It  is  st 
this  man  had  credit  in  the  parish  for  ten  guineas  per 
was  so  notorious  that  he  was  the  real  tenant,  that  sei 
sons  applied  to  him  to  take  the  winter  grass,  and  on< 
took  it  of  lim  for  three  guineas.  The  evidence  does 
any  conspiracy ;  it  was  a  fair  under-letting,  and  the  i 
cumstance  of  its  being  under-let  afibrds  no  presun 
fraud  \  Rex  v.  Llandverras  (g)^ 

Curia  i 
Afterwards,  on  this  day, 

WiLLEs,  J.  delivered  the  opinion  o  f  the  Court ;  that 
not  think  it  necessary  in  this  case  to  give  an  absolut( 
upon  the  general  question,  whether,  when  the  Sessions  h 

(a)  Bmrr.  S.  C.  6a     £tii.  364.  (/)   Od4.  ZU. 

<*)  CaU.  IX.  (/)  Ibid.  xa7. 

(0  Ibid.  aj.  (^)  £^r.  S.  C.  571. 

«  Ibid.  57. 
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aU  die  facts  particularly,  and  drawn  a  conclusion  of  fraud  from     1786. 
those  factsy  this  Court  have  a  right  to  examine  into  the  propriety 


of  such  conclusion  («)}  because  they  were  all  of  opinion  that  the  Thef^^v 
conclusion  of  the  justices  upon  the  facts  stated  in  this  case,  tiat    ^00- 
it  was  a  fraiMtm  takings  was  right.  ^^^^" 

Order  of  Sesuons  aflbrmed. 


(«)  Vide  post.  %  ToL  711. 


The  Kino  against  Mters.  au^, 

I^RSKINE  had  obtained  a  rule  to  shew  cause  why  the  de-  One  who  is 
fendant,  who  had  been  convicted  in  a  penalty  under  the  lot-  ^)[*!^| 
tery  act  2a  Geo.  3.  c.  47.  and  sent  to  the  house  of  correction  for  statute  «n. 
want  of  sufficient  distress,  should  not  be  discharged  out  of  ^hend!^ 
custody,  because  he  was  apprehended  on  a  Sunday.  ^n  a  &«^» 

Bearer^  shewed  cause  (a).  payment  of 

This  is  a  commitment  for  something  prohibited  by  act  of  [i^i^'f  r! 
parliament,  and,  being  so  prohibited,  it  is  indictable :  this  is  459-1 
therefore  a  constructive  breach  of  the  peace*,  and  then  this  com- 
mitment is  like  a  warrant  on  an  indictment  which  may  be  exe- 
cuted on  a  SunJof. 

A  person  may  be  taken  on  a  Sunday  upon  an  attachment  for 
Jion-performance  of  an  award,     i  Ati.  58. 

Briiintt  in  support  of  the  riile. 

Though  the  defendant  might  have  been  prosecuted  in  a  crimi- 
nal manner  on  this  act  of  parliament,  which  would  have  subject- 
ed him  to  be  arrested  on  a  Sundays  yet  this  is  a  civil  proceeding. 
This  is  in  the  nature  of  zji.fa,  when,  on  a  return  oi nulla  iona,  the 
person  is  liable ;  for  first  a  warrant  b  issued  to  seize  the  goods  - 
of  the  defendant,  and  for  want  of  a  distress  the  person  is  taken. 

Under  the  29  Car.  2.  c.  7.  /.  6.  no  man  can  be  arrested  on  a  [is.kP. 
Sunday^  but  for  treason,  felony,  or  a  breach  of  the  peace :  and  ^^^'^ 
this  is  neither* 

Curia  adv,  vult. 

Afterwards,  on  this  day, 

Bdu.br,  J.  said  there  is  no  case  exactly  in  point.  It  is  most 
similar  to  an  action  brought  for  a  penalty  on  the  same  statute : 
and  it  is  clear  that,  upon  execution  in  such  an  action,  the  defen- 
dant could  not  have  been  taken  on  a  Sunday,  This  is  to  recover 
a  penalty  given  by  the  statute ;  and  the  efiect  is  equally  the  same, 

(«)  On  Sttardtyf  May  S7tlu 

whether 
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1786.    whether  that  penalty  is  to  be  recovered  in  a  summary  pi 
^- '  ing  before  a  justice,  or  in  an  action. 

The  kjku      ^[jJ^  Jj  jj^  iji^  ^  ^jp  ^f  ^^  attachment  mcntioncc! 

MYEKt,    bar.  That  case  might  have  been  good  law  formerly;  for  t 

imUfi'i  R.  Court  only  looked  to  the  contempt :  but  it  has  been  se 

b!  4iVf "'"  *^*^  y^^^  ^^*  ^^  attachment  for  non-performancc  of  an 

Is  only  in  the  nature  of  a  civil  execution.    That  quest! 

much  agitated  some  few  years  ago,  when  the  Court  held  1 

party  being  in  custody  upon  an  attachment  for  non-payi 

costs  was  entitled  to  be  discharged  under  the  Lords*  act 

Ffr  Curiam,  Rulcabso 

(a)  Coivp,  136.    Sec  also  Boaa/ms  v.  ScBtoh,  post.  4  vdL  316 ;  and  *.  ▼ 

(^)  VId.  Atkimtw  ▼.  JawusM,  post.  5  foL  %$.  ' 


m'^^L  THiMi  against  Nowill  and  Anotlier. 

If  pUmdff  npo  this  action  of  trespass,  the  defendant  pleaded  tb 

on'scl'ttd  ^1  issue,  and  three  special  pleas  of  justification. 

^r"  hi'^r  ^^^^  ^  verdict  was  given  for  the  plaintiff  on  the  general  \\ 

iDfufikicnc  thc  two  first  justifications,  and  for  the  defendant  on  die 
iJliiV'Vi^ditt  tification.  In  the  last  term  a  rule  was  made  to  enter  up  ji 

on  aU  the  for  the  plaintiff  on  the  general  issue,  and  thc  two  first 

^c^\hTi  j  ustification,  notwithstanding  the  verdict  for  the  defendai 

ihelns^ffi-  *^^^  justification,  the  same  being  insufficient  in  point  of 

cient  pLcj,  A  rule  bad  been  obtained  in  this  term  by  Chambre 

^t'nd  for  *^^*^*^  ^'^y  ^  Master  in  the  taxation  of  costs  should  n 

th«  dtkn-  siicli  costs  only  as  were  incurred  upon  the  issues  foun^ 

afterUnis  plaintiff,  wIthout  allowiug  to  the  plaintiff  any  costs  upo 

judgment  is  5u^  f^^^  fo^  ^^  defendant. 

entered  up  ^ 

for  the  Wmd  now  shewed  cause,  and  cited  Broadbent  v.  H 

itiu'^hc  ^11  whcre^  though  the  trespass  was  confessed  by  the  plea,  tl 
no:  be  ai-  tiff  replied;  and  issue  being  joined,  a  verdict  was  foun< 
cpsts  upoa  defetiilant.  Afterwards  the  Court  gave  judgment  for  tl 
ibu  iTJbr  ''^>  notwithstanding  the  verdict,  and  the  prothonotary 
the  dtfcji-  rected  to  allow  the  plaintiff  all  the  costs  in  the  cause,  ei 
costs  of  trial. 

In  the  present  case  the  costs  of  going  to  trial  on  t 

were  not  contended  for,  but  the  costs  of  the  pleading, 

thc  defendant  had  pleaded  an  insufficient  plea,  the  plaii 

entitled  to  the  costa  of  that  plea.     If  the  plaintiff  d 

lwm^i\  R.  either  to  the  plea  or  to  thc  rejomder  and  had  judgment 

50-1760    *  W  Ante,  113.  {k)  ^4r»r#,  4to  ed.  a^. 
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cntidai  io  the  coots ;  tad  it  wts  immaterial  in  what  9tage  of  the     1786. 
cauic  the  plaintiff  had  judgment.  ^m^^^^m. 

BuiXBRy  J.  All  the  late  oases  are  decidedly  against  die  phin-     ^V^ 
tiff.    Suppose  the  jodgment  had  been  arrested,  no  costs  would    Mowilu 
ha?q  been  giTcn.    The  reason  is  obvious  ;  die  plaintiff  has  coop 
tributtd  to  the  cosis  as  well  as  the  defendant.    He  should  have 
demurred  to  the  defimdant's  pka  ^  and  by  goingon  to  trial  he 
is  equally  in  fank  (a\ 

Far  Curiam^  (i)  Rule  absolute. 

(a)  Vide  Hamit^  ▼.  3tM,  poit.  3  vol  507. 

(i)  Vidt  a  Korfr.  SfS.    I  Mar»tst  4to  UiL  I  %$• 


Pbay  and  Others  against  Edie.  M^mby, 

MttyVj^\u 

Tf/'tLSON  had  obtained  a  rule  on  a  former  day  to  shew  ifihcpbu,- 

caose  why  the  prbceedtngs  in  this  cause  should  not  be  ^^'^^ 
stayed,  till  the  plaintiff,  who  resided  at  Georgia^  in  N^rtb  Ame-  Coun  wiu 
rwa,  gave  security  for  the  costs,  in  case  a  verdict  was  given  ^J^^m 
against  him.  he  give  k- 

Law^  for  the  plaintiff,  now  contended  that  such  a  rule  had  ^rcoscr 
never  been  granted  but  under  very  particular  circumstances  to  ^' 
induce  the  Court  to  grant  it ;  and  he  cited  2  Burr.  1026. 4  Bvrr. 
210J.  far  Ccwp.  158.  /    / 

BiriiEji,  J.  There  have  been  several  late  cases  to  the  oon- 
tnffy ;  and  for  this  reason,  that  if  a  Terdict  be  given  against 
the  plaintiff  he  is  not  within  the  reach  of  our  law  so  as  to  have 
process  served  upon  him  for  the  costs. 

Per  Curiam^  (a)  Rule  absolute. 

(fi)  ^Mt.  j6a.  S.  P.  where  the  plabtiflT  resided  in  IniamL  But  a  differeot  praaice 
pnvaib  m(kB^  unless  the  pUintiff  go  abroad  to  aToid  paying  hit  debts,  or  the  hke. 


A 


Fenneb  against  Evans.  to^{cT' 

.  judgment 

N  annuity  had  been  granted  by  the  plaindff  to  the  de-  entered  on  a 

fimdant  before  the  passing  of  the  act  of  the  17  Ge$.  3.  r.  ^^. 

^^*  die  consideration  of  which  was  inroUed  in  the  memorial  to  nuity  grant- 

^  looo/.  but  in  fact  the  plaintiff  had  received  only  700/.  in  die  17"* 

™^,  and  a  respondentia  bond  for  271/.;  and  there  was  a  de-  j^i^jjj/i^' 

^soctioii  of  291*  for  law  charges.  within  the 

A  /a./i«  had  issued  since  the  annuity  act  to  revive  the  tS^lbat 

i'^fenent,  and  execation  had  been  taken  out  upon  it.  f8T.R'.4ii. 


j68  '♦  CASES  IN  EASTER  TERM, 

1786.         Mingaj^  and  Chamkre^  now  shewed  cause  against  a  n 
had  been  obtained  to  set  aside  the  scire  facias^  and  all  tl 


F^NNEt  quent  proceedings,  because  the  real  consideration  of  thi 
EvAKi*  did  not  appear  on  the  memorial.  They  contended  tb 
annuity  was  granted  before  the  passing  of  theanntiitj 
grantee  was  only  oUiged  (a)  to  enter  a  memorial  befon 
was  taken  out.  This  rule  therefore,  which  was  inten< 
aside  the  scire  facias  as  well  as  the  execution^  must  be  di 
Erskine  and  Garrow,  contra^  insisted  that,  as  the  real  c 
tian  of  the  annuity  did  not  s^pear  on  the  memorial,  tb 
was  entitled  to  some  relief  under  the  annuity  act.  B 
judgment  itself  was  regular  (it  having  been  obtained  b 
passing  of  this  act)  they  had  only  made  application  to 
to  prevent  a  revival  of  that  judgment,  by  setting  asid< 
facim.  For  any  proceeding  to  revive  a  judgment,  on  an 
granted  before  the  passing  of  that  statute,  was  as  mu( 
the  words  and  meaning  of  the  act,  as  any  deed  or  instn 
securing  an  annuity  granted  subsequent  to  it. 

WiLLES,  J.    This  is  a  proceeding  within  the  intent  a: 

ing  of  the  act ;  therefore  the  rule  must  be  made  absoli 

AsHHURST,  J.    The  execution  must  certainly  be  s( 

and  the  only  question  is  as  to  the  scire  facias :  but  a  scir 

an  action  ;  and  then  this  comes  within  the  second  secti 

act,  for  the  words  are,  <<  that  no  action  shall  be  brougl 

(  "  such  judgment  already  entered,  iffc"    The  scire  fat 

4  fore  as.well  as  the  execution  must  be  set  aside. 

Duller,  J.    There  is  no  doubt  but  that  a  scire  fac 
action :  and  on  that  ground  it  has  been  held  that  a  plea 
facias  must  conclude,  "  if  the  plaintiff  ought  to  have 
*«  tain  his  action  (4)." 

Per  Curiam^  {c)  Rule  a 

(#)  Vide  sec.  a.  (0  Vide  %  BL  Rep,  i%%f.    %  \ 

{h)  1  mu.  %SU  Z048.  Z153.  post.  %  vol.  4^ 


'^#j  3l7lh.        Memokandum.    In  this  Tenn  Gr»r;f^^0m/ Esquire,  of  the  AfUUib 
cilka  to  the  Degree  of  Seijeant  at  Law,  and  gave  rings  with  this  motto ;  * 


f 
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CASES  '78d: 

■  '■     ■  ■ 
ARGUED  AND  DETERMINED 


n  TBI- 


COURT  OF  KING'jS  BENCH, 


IN 


Trinity  Term, 

In  the  Twenty-Skth  Year  of  the  ReigD  of  Gsoroe  IIL 


SiOTH  and  Another  against  Nissen  and  Another.       ^rUay, 

HTHIS  was  an  action  for  money  paid,  laid  out,  and  expended.  Upon  a  re- 
^    tried  before  Buller,  J.  at  the  Sittings  after  last  Easter  ?"t?«^1* 
Tenn,  at  GuiUiatt,  when  a  verdict  was  found  for  the  plaintifis.  buu  and 
The  circttmstances  were  these— One  Taubert  sent  an  order  to  ^*for"Sc 
the  defendants  for  goods,  and  desired  that  they  would  draw  a  i»kewni,Ae 
Inll  on  the  plaintiffs  fen:  the  value,  which  the  defendants  accord-  dnwins 
ingly  did,  after  they  had  sent  the  goods.    The  plaintiffs  in  a  ""^^^ 
Ittxa  written  to  the  defendants  on  the  23d  Sefiember  said  that  amount  to 
they  could  not  accept  the  bill  on  account  of  Taubert  at  present,  uce! 
because  they  (the  defendants)  had  sent  a  larger  quantity  of 
goods  than  were  ordered;  adding,  that  they  had  written  to 
Ttuikrt  for  further  directions.    Two  days  afterwards  the  defend* 
ants  wiote  to  the  plaintiffs,  pressing  that  the  bill  might  be  taken 
up ;  and  on  the  aSth  of  the  same  month  received  for  aniwcft 
that  the  plaintiffs  had  written  to  Taubert j  and  were  waiting  fct 
ha  answer  before  they  could  accept ;  and  that  they  had  desired 
the  holder  to  keep  the  bill  in  the  mean  time.    On  the  I4thi 
Ociobtr,  Taubert  in  a  letter  to  the  phintifis,  took  notice  that  Ihm 
orders  had  beta  exceeded,  but  desired  that  they  wouki  accqpT 
Vtfc.1.  T  the 
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1786^     the  bill,  and  draw  upon  Gavertz,  at  Hamburgh^  for  the  a 
in  consequence  of  which  the  plaintiffs  drew  on  Goveri 


^^^^     refused  to  accept ;  and  afterwards  the  plaintiffs  psud  the 
NiiJtN.    the  honor  of  the  drawer ;  to  recover  back  the  amount  0 
this  action  was  brought. 

Wihm  now  moved  for  a  rule  to  shew  cause  why  the 
which  had  been  given  for  the  plaintiffs  should  not  be  s 
and  a  verdict  entered  for  the  defendants,  upon  the  groi 
the  pblntifis  had  actually  accepted  the  bill  drawn  upc 
He  admitted  that,  notwithstanding  Tauberfs  letter,  the] 
might  have  chosen  whether  they  would  accept  or  not 
contended,  that  they  had  only  a  right  to  draw  on  Gwe^ 
condition  that  they  themselves  should  accept  the  bij 
upon  them,  and  therefore  that  their  drawing  upon  Gtm 
an  implied  acceptance  of  that  bill.    But 

The  Court  held  that  what  the  plsdntifis  had  done, 
amount  to  an  acceptance,  for  they  never  meant  to  mal 
selves  liable  unless  the  bill  drawn  upon  Govertz  was 
and  paid;  and  they  would  not  imply  a. contract  tirl 
parties  themselves  had  refused  to  enter  mto. ' 

Rule 


jZ7i7ik  Oswald  and  Others,  Executors  of  Oswald, 

Legh. 


r       Tr\EBT  on  bond  by  the  executors  of  the  obligee  ag 
IV.   ^^  obligor.    VXe^B—mn  est  factum  s  solvit  ad  dim  i 


Twtntf 
yiari  with- 
out sny  de- 

*      f^f^n'pr^  ^^  ^'^'^^    '^^*  ^"^  ^**  ^^  *^  *^  Sittings  after  la 

sumption      Term  before  BuUer^  J.  at  GuildtaU,  when  it  appeared 

h^t^  bond  was  executed  on  the  17th  Jamuiry  1765.    Thai 

v\d\sfr     ''^^'  ^^  obligee  sued  out  a  writ  upon  the  bond,  bui 

uolztj'    wthin  three  months  afterwards,  without  having  ev< 

It.     That  the  present  action  was  commenced  last  Easi 

(^f  o  ^.1^       That  the  pardes  were  both  men  of  fortune,  residing  in 

/,  i,u  A  and  had  lived  upon  terms  of  intimacy.    The  jury  foun 

diet  for  the  plaintifi. 

Bimfer  moved  for  a  rule  to  shew  cause  why  there  shoul 
a  new  trial  on  the  ground  that  the  jury  should  have  been 
to  find  for  the  defendant^  on  the  presumption  of  the  bond' 
*«TO  satisfied;  as  the  partict  had  Uved  in  the  kingdom, 
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demand  had  been  made'for  nineteen  yean  and  an  half.    That  In     1 786. 
some  ease$  this  presumption  had  arisen  where  demand  had  not  ^— — «- 
been  made  even  for  a  less  time.    In  an  action  of  debt  on  a  bond     ^^^^ 
bj  Kowley  s^nst  TomUns  (d)f  Aston,  J.  mentioned  the  case  olF     i^9m. 
Wddm  T.  Davis  at  GuiUhall,  after  Trimty  l^60f  which  he  said 
be  had  often  heard  cited  by  Lord  Memsfidd,  where  eighteen 
years  were  held  sufficient  to  raise  a  presumption  upon,  unless 
some  reason  was  assigned  for  not  calling  on  the  party.    In 
that  case  the  case  of  Mvfie  against  Lord  RAerU  was  cited  \ 
where  the   plaintiflF  in  order  to    obmte  the  presumpdon, 
shewed  two  writs  of  testatum  capias  to  hare  been  sued  out,  but 
DOt  senred,  because  the  party  could  not  be  found ;  in  which  last 
case  Lord  MansfiM  said  there  was  no  foundation  for  the  pre-* 
suinprion* 

BuLLiR,  J.— I  haTC  always  been  of  opinion  that  no  less  time 
than  twenty  years  could  of  itself  form  a  presumption  that  a 
bond  had  been  paid;  and  as  there  was  no  evidence  at  the  trial  in 
sud  of  the  presumption,  I  left  the  question  to  the  jury  with 
strong  directions  in  fa?our  of  the  plsdntiff.  For  even  with  re- 
gard to  the  rule  of  twenty  years,  where  no  demand  has  been 
madt  during  that  rime,  that  is  only  a  circumstance  for  the  jury 
to  found  a  presumptioa  upon,  and  is  in  itself  no  legal  bar.  In 
those  cases  where  satis&crion  of  a  bond  has  been  presumed 
within  a  less  period,  some  other  evidence  has  been  given  in 
favoor  of  such  a  presumption ;  such  as  having  setded  an  account 
in  the  intermediate  ume,  without  any  notice  having  been  uken 
of  such  a  demand. 

It  b  manifest  that  tUs  doctrine  of  twenty  years'  presumption 
was  first  taken  up  by  Lord  Hak,  who  only  thought  it  a  circum- 
staace  from  whence  a  jury  might  presume  payment.  In  this 
he  was  followed  by  Lord  Hdt,  who.  held  that  if  a  bond  be  of 
twenty  years'  standing,  and  no  demand  proved  thereon,  or  good 
cause  of  so  long  forbearance  shewn,  on  sdwt  ad  diem  he  should 
intend  it  psud  (^).  This  doctrine  was  afterwards  adopted  by 
Lord  Rajmmd  in  the  case  of  ConstaUe  v.  Somerset  (e).  That 
was  debt  upon  bond,  where  the  defendant,  an  executor,  craved 
oyer  of  the  bond,  and  of  the  condition,  which  appeared  to  be 
for  the  payment  of  so  much  money  six  months  after  the  death 
of  the  defendant's  tesutor.    The  defendant  in  his  plea  averred 

T  2  ^^ 


OaWAAD 
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1786.  Ant  the  tasitlor  diedon die  15th  MarS  17111  wd  A 
paid  tkc  Mid  sUi  Oh  the  i6d)  Aforri^  171 1,  wid^  ii 
•ftar  the  te»Ut6r's  deaths  and  theieupon  istve  was  joii 

I^«-  The  dtfeftdantidied  oh  five  ground  tfaat^a^  he,  after 
of  the  ttstator  hie  faAcr,  had  an  eatate  in  the  ^kititii 
bovrhoodt  and  waa  constant  and  itgiifanr  in  all  his  pa!) 
ahOttld  be  presumed  diat  the  money  was  paid  to  thi 
Iki  answer  to  thb  objection^  eridence  was  giTen  of  a  d 
the  money  on  the  defendant  himtolf  in  1725  $  and 
Justice  said  that  the  presumption  of  money  hating  I 
yrbiQh  was  due  on  bond,  if  it  were  pnt  in  suit  after 
atanding,  was  not  dm  oM  but  a  new  doctrine,  which 
introduced  in  Lord  JU/s  6aaM  ;  and  tfiat  he  would  1 
fer  a  plaintiff  to  be  striped  of  a  just  debt  by  such  a  pn 
as  was  then  oohtended  for. 

This  opinion  seems  to  fordfy  the  idea  which  I  took 
trial,  in  answer  to  a  iktum  which  was  then  cited  (a) 
^ilestion  of  presumption  of  payment  tnthin  a  \oU  ( 
twenty  years  had  bdsn  left  to  a  jury,  which  was,  di 
have  becli  left  to  them  upon  some  CTidence ;  and  in  1 
die  slightest  evidence  is  sufficient.  In  on^  of  the  1 
eises  {b)y  Lord  AftmfUd  cxpiesAj  said  diat  if  a  bon 
dormanty^r  Hueniy  yearti  >t  shaU  be  presumed  to  be  pa 
The  Court,  however,  inclining  to  believe  duit  the 
of  die  case  was  widi  the  defendant,  desired  that  he  wi 
an  affidavit,  which  bong  read  upon  a  subsequent  day 
proving  satisfactory,  they 

Discharged  tb 

And  Lord  Mansfield,  Ou  J.  said  diat  dieie  n 
lincdon  between  length  of  dme  as  a  bar,  and  where  it 
evidence  of  it :  die  fbnher  was  posidve,  the  btter 
sumpdon ;  and  he  believed  that  m  die  case  of  a  bond 

[1  Cam^K  ^^^  ^»«  *»d  been  expressly  laid  down  by  the  Comt 

al]  »ight  be  eighteen  or  nineteen  Jrcara. 

WiArrr.434.  (0  4  J^«rr.  1961. 
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ToPFwo  agaimt  Rta^. 

TAEBT  on  a  judgment.  A  l^^^, 

-^^Thc  defendant  pkaded  that  he  the  said  defendant,  befoie  ^J^ 
and  at  the  time  of  the  reddition  of  the  judgment  aforesaid,  m  the  /«*-«* 

said  Court  of  our  said  lord  the  king,  before  the  king  himself,  was  S*^ 

and  remained  a  prisoner  in  the  custody  of  the  marshal  of  the  Mar-  *»".«>« 

shalsea  of  our  said  lord  the  king,  before  die  kbg  himself  at  the  ISajiS^. 

suit  of  the  said  pkiatiiF  in  the  said  actiei}.  And  Ae  said  dcfcn- ^J^^^y. 

im  m  fact  further  saith  that  a/^er  M#  redOlwn  tf  At  las^^mm^  E7i^«330l 

i^mi  jiui^mm0,  to  urit,  on  the  idth  day  <^  Mayij%6^  he  the 

said  dtfimbtawoi  SH^efwkd  and  SschargBd  <mi  of  sueh^uitodf 

by  the  said  Court  of  ottP  said  lord  the  ting,  before  the  king  him- 

rel^  to  wit,  at /r^j*ii«w/«r  in  the  coumy  of  .«f^^ 

and  thia  ho  the  said  defendant  is  ready  to rerify;  wherefore  he 

pvaysjadgmcBtif  the  uii  plam^jf  mtglk  i»  have  i^ietiibn  iff^m 

the-ndd  defendant,  ^c. 

Toihis  fka  th^e  was  a  genera}  demurrer,  and  j<Hadei  lA  i^ 
munter* 

Wiud  waa  to  have  argued  in  support  of  die  demurrer,  but  di^ 
0>urt  dcaired  to  besur  the  odier  side. 

GiUj  against  die  demurrer.  The  d^fondant,  having  been  su- 
perseded after  judgment  recovered  agsunsi  him,  cannot  betaken 
in  execution  in  that  action  $  and  the  disdncdoa  has  been  taken 
between  those  cases  where  a  itersoo  has  been  superseded  bffrtie 
judgment  when  he  may  be  afterwards  charged  in  ezecudon,  and 
those  whm  he  has  been  supertoded  i^  judgment^  in  whaoh 
cases  he  is  not  liable  to  be  taken  again.  Wright  adniinife» 
strator  v.  KersvriU,  Barnes  37^.  At  die  defendant  AciQr 
fore  cootd  not  be  directfy  taken  in  execildon  upon  the  judgmeitb 
it  would  be  unreasonable  diat  he  should  1^  made  liAbk  hj 
circuity. 

"WiLLEs,  J.  This  is  a  new  action  •,  and  die  superaedeaa  in  a 
former  one  is  no  bar  to  this. 

BuiLBR,  J.  This  is  a  legal  demand)  and  dio  only  quaidoB  is^ 
whether  diis  bar  set  up  by  the  defendant  is  known  so  the  coohp- 
monlaw.    Ifitbc^barataUiitisalMrt&diewholf demand. 

But 
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1 786.     But  any  exemption  in  favor  of  the  debtor's  person  can  on 

. in  those  instances  where  the  Legislature  has  expressly  i 

Tof  PINO  ^g  [^  tjjg  ^jj3g  Qf  ^  debtor  who  is  discharged  under  an  ii 
Rtan.     act  'j  for  no  such  partial  bar  exists  hj  the  common  law. 

Judgment  for  the  ] 


?r«'^h*  Brown  against  Dixon. 

^<^"^"  'T^HE  first  count  of  this  declaration  was  trorer  for  a  4 
may  tr  '^  ^  ficcoud  and  third  were  as  folfows;  And  whereas  al 
Sr?™""^  wards,  to  wit,  on  the  same  day  and  year  afores;ud,  at 
/i.«^Mi  aforesaid,  in  the  county  of  Northumberland  aforesaid,  the  i 
5era?cSudtr,  Brotm^  at  the  request  of  the  said  John  Dimn^  dclivcw 
1%  m^y  f^  g^ij  j^i^  Dixon  a  certain  other  spaniel  of  him  the  sa 

j9mtd  in  the  -^  ,  * 

iaDi«  tSecU'  BrinuHy  of  a  great  price,  to  wit,  of  the  price  of  3c/.  to  bt  1 
[i  Ntw  R,  viewed  by  the  said  John  Dixon  and  to  be  returned  by  I 
43^  reasonable  time  to  the Ssud  John  Browns  yet  the  toid  1ft 

contrivrng  and  Wrongfully  intending  to  deceive,  defraud 
jure  the  said  John  Brown  in  this  behalf,  (Ud  not  return 
mentioned  spaniel  to  the  said  JfJjn  Brown  in  a  reasonaUi 
at  any  time  hitherto ;  but  afterwards,  to  wit,  on  the  same 
year  aforesaid,  at  Morpeth  aforesaid,  without  the  leave  an 
the  will  of  the  said  John  Brown,  took  (md  carried  awaj 
mentioned  spaniel  to  places  unknown  to  the  said  Joh 
and  kept  and  detained  the  same  from  the  said  John  Bra 
long  and  unreasonable  time,  and  until  the  send  John  Dii 
wards,  to  wit,  on  the  ist  day  of  October ,  in  the  year  afoi 
and  through  lus  great  negligence  and  carelessness  in  tk 
hit  the  said  last-mentioned  spaniel,  to  wit,  at  Morpe 
satdj  and  the  same  has  never  hitherto  come  to  the  hand 
session  of  the  said  John  Brown,  but  as  to  him  b  enti 
And  whereas  also  on  the  said  ist  day  of  August,  in 
aforesaid,  at  Morpeth  aforesaid,  the  said  John  Brown,  a 
quest  of  the  said  John  Dixon,  lent  and  delivered  to  the  s 
Dixm  for  the  use  of  the  said  John  Dixon  a  certain  othe 
of  the  said  John  Brown,  of  a  great  price,  to  wit,  of  the 
other  30/.  he  the  said  John  Dixon  contriving  and  wi 
intending  to  injure  and  deceive  the  said  JJjn  Broion  in 
half,  bath  not  re-deliver^  the  last-mentioned  spaoiel  to 
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JJm  Bnwn^  although  he  the  said  John  Dixon  afterwards,  to     178& 

«it,  on  CsCf.  at  bfc  was  requested  by  the  said  y«6«  Bromt  so  to — 

-4o;  but  on  the  contrary  thereof  has  hitherto  whoUy  neglected  ^■•^'* 
so  to  do ;  and  took  such  little  and  such  bad  care  of  the  last-men*  Dix^n. 
tio&ed  spaniel,  that  the  same,  by  and  through  the  mere.neglt- 
gence  and  carelessness  of  the  said  Join  Dixon  in  this  behalf,  is 
totally  lost  t6  the  said  Jobn  Brown^  and  has  never  come  again 
to  his  hands  or  possession;  to  the  damage  of  the  said  John 
BmoXf  Vc» 

Special  demurrer,  for  that  in  and  by  the  said  declaration,  in 
Ac  fibrst  count  thereof,  the  said  John  Brown  hath  declared  and 
complained  against  the  said  'John  Dixon  in  zflia  oftnspass  on 
&  aue  for  a  certain  supposed  wrong/tJ  conversion  and  disposal 
of  the  said  spaniel  and  setting-dog  therein  mentioned  of  the  said 
John  Brown,  to  the  use  of  him  the  said  John  Dixon,  and  yet  in 
the  second  and  last  counts  of  the  said  declaration,  the  said  John 
Brovm  hath  dechred  against  the  said  John  Dixon,  in  the  above 
suit,  in  an  acAn  en  the  case,  for  supposed  breaches  of  exprets  or 
^^f^Bed pronnsa,  in  not  returning  and  re-delivering  certain  spa- 
niels therein  respectively  mentioned,  supposed  to  be  lent  and 
deUvered  by  the  said  John  Brown  to  the  said  John  Dixon,  and 
not  for  any  supposed  wrongful  conversion  and.cUsposal  thereof. 
^M  also  for  that  there  are  in  the  said  declaration  pretended 
oases  of  action,  difierent  in  their  natures,  comprehended  and 
included  in  the  same  declaratbn,  to  wit,  a  pretended  cause  of 
^K^on^  founded  on  a  supposed  wrongful  conversion  and  disposal  of 
%  spaniel  and  setting-dog  of  the  said  John  Brown,  and  pretended 
(ottfei  ff  action,  grounded  on  promises,  which  are  incompatible 
^theach  other,  and  ought  not  to  be  joined  in  the  same  dedara- 
^on.    And  also  for  that  causes  of  action  founded  on  supposed 
wilfal  and  determined  wrongs  and  iftfuries  ought  not  to  and  can- 
not be  blended  and  included  in  one  and  the  same  declaration  with 
aaues  of  action  founded  on  contract,  or  on  negligence,  inadvertence, 
tr  carelessness.    And  also  for  that  the  ssud  declaration  is  in  other 
respects  defective,  insufficient,  informal,  &V« 
Manlej,  in  support  of  the  demurrer. 
As  it  is  clear  that  assumpsit  and  tort  cannot  be  joined  in  the 
<3n)e  declaration  *,  the  question  is,  whether  either  the  second  or 
Ac  third  count  in  thb  declaration  be  founded  on  a  contract?  If 
90,  Aej  cannot  stand  with  the  first.  There  is  a  difierence  between 
nooieazance  andxnisfeazance  \  the  former  is  neglecting  to  do  that 

which 


1 
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1 786.     which  a  person  has  either  expressly  or  impliedlj  uiidert: 
do ;  the  latter  is  the  act  of  doing  something  in  a  diffcitn 


^^gha  ^^  ^'^"*  **^  *"  which  the  party  is  bound,  either  by  la^ 
Dixon,  his  own  contract,  to  do,  and  is  a  tort.  But  as  the  formei 
an  omission^  the  proper  remedy  is  by  ah  action  on  the  case. 
2827.  This  therefore  is  not  like  the  case  in  Wilson  {a] 
it  was  held  that  tmsfeazance  and  negligence  might  b( 
with  trover^  because  this  is  nonfeazanci.  The  premises 
breach  of  the  second  count  are  in  asstmpsits  and  that  wl 
lows  is  only  matter  of  aggravation. 
(  In  the  case  of  Beningsage  v.  Ralphson  {V)  one  count  in 

I  sit  to  deliver  merchantable  conunodides,  and  that  he  ( 

dirty  ashes  instead  of  them,  was  joined  with  another  01 
ranty ;  and  on  demurrer  there  was  a  judgment  for  the  dc 

An  action  on  the  case  against  a  carrier  cannot  be  joL 
trover  in  the  same  declaration  (r). 

In  Whyte  and  Rysden  (rf),  where  the  declaration  was 
partly  on  a  contract  and  partly  on  a  tort^  Lord  Hdbart 
if  the  defendant  had  demurred,  the  declaration  could 
been  supported. 

In  deciding  whether  two  counts  can  be  joined,  it  i 
true  way  of  considering,  whether  the  same  judgment  c^ 
.  on  both.  That  rule  cannot  hold  in  the  extent  to  whi 
been  attempted  to  be  carried.  For  in  all  cases  of  assi 
judgment  is  for  damages ;  but  trover  is  for  damage 
certainly  cannot  be  joined. 

In  the  present  case,  the  amount  of  the  breach  in  th 
count  is  that  the  defendant  has  not  re-delivered  the  dc 
implies  an  assumpsit. 

Gibbsy  contra^  was  stopped  by  the  Court* 

BuLLBR,  J.  Perhaps  the  rule  of  judging  whether  tT 
can  be  joined,  by  considering  whether  the  same  judg 
be  given  on  both,  is  not  true  in  its  extent ;  but  by  ac 
other  requisite  it  is  universally  true.  For  wherever 
plea  may  be  pleaded,  and  the  same  judgment  given  on  ^ 
they  may  be  joined  in  the  same  declaration.  Assumpsit 
cannot  be  joined  together,  because  the  pleas  to  both  ar 
same.  But  the  whole  of  this  is  caseg  the  same  plea  of  r 
goes  to  the  whole  declaration  i  and  the  Court  may  give 
judgment  on  the  tvhole. 

{a)  %  mh,  319.        (4)  a  S!mo.  150.        (0  I  Sid.  244-        W  Cn 
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Tlus  is  not  to  be  distbgitUied  from  the  case  of  Dichn  r.     ijM. 
C^ioB  in  the  Common  Fleas  {a). 


The  common  way  of  declaring  against  a  carrier  now  Is  in     **®7'' 
assumpsk^  to  which  trover  cannot  be  joined :  but  if  the  phfaitiff    Dwow. 
dedaie  on  the  custom  of  the  reabn,  a  connt  in  trorer  may  be 
joined;  it  only  depends  on  iSitfirm  of  the  action. 

Judgment  for  the  phintiff'(j). 

(«)  ft  Wils,  319. 

(i)  Vid.  Mmmt9€k  «.  Msyw9tdf  pMt.  J  voL  433  }  ynmmgi  ^  A^mm;  p.  4  foL 
347;  ft  i/«rT«  «iNMird;  p.  5  M  143* 

DucK£R  against  Wood.  Tw^^y, 

•  JwMftoch. 

\  CTIQN  of  assault.    Verdict  for  150/.  The  Coun 

^^  AKn^ajr  moved  tQ  m  it  aside  on  account  of  excessive  ^  ^^, 

damage*  newtrua 

Loud  Ifgfijfidd  saids    Uieie  ws^  no  doubt  but  that  the  ^Li  of 
Court  had  the  power  cf  ta|iag  the  opinion  of  a  second  jury  in  ^m!^ 
a&y  case  whcie  the  damsiges  were  ea^ssive ;  but  that  all  these, 
qimtiom  depended  qn  their  own  ^ireumsUnces,  on  whid\  the 
Court  would  exercise  their  diacration. 

But  ui  this  case,  upon  hearing  the  report  of  the  judge,  the 
Court  thought  fit  to  reject  the  ipplion  (a). 

(a)  Vide»A^/A405.aBd3ffS/«.6s;  JWurJ^n  Gmm^;  post  4 vqL 651 ; an* 
tbc  c»Cf  thmc  dtfd;  an^  J9ae»  v.  ^mrm^^ogU  5  vol  957. 


Jennikgs  and  Others  against  Webb.  Wtinuisj^ 

^  Jmu  ftXtU 

JX4LDWIN  shewed  cause  a|;aiBst  a  rule  for  setting  aside  the  The  four 
judgment  in  this  cause  for  irregularity,  with  coats.  ^*^\^ 

The  declaration  was  delivered  on  the  16th  of  Majp,  and  on  iatbatement 
the  20th  the  defendant  pleaded  in  abatement.    This  he  con-  ^,j^, 
tended  was  too  late ;  for  as  ihcjiur  dajsj  which  arc  allowed  to 
plead  in  abatementi  Qre  both  im^lmivif  tbc  time  of  pleading  such 
a  plea  expired  on  the  ipt^* 

RuuiU^  in  support  of  tb^.rule»  insisted  that  the  four  days  were 
not  hath  inclmive  ii\  this  Court.  According  to  the  general  practice 
of  this  Cpart,  whenever  %  cenain  number  of  days  is  allowed  for 
pleadii^  or  otherwise»  anc  of  them  is  taken  exclmiv^i  aod 
there  is  no  reason  for  forming  an  exception  in  this  particular  in- 
stance. In  the  case  of  long  and  Miller  (a),  the  rule  which  was 
given  on  ^  7th  of  JM^  expired  on  the  f  ith^  wluch  shews  that 

(a)  a  ^ffl.  1x9a. 

this 
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1785.     this  Court  reckoned  one  of  the  four  days^  which  the  dd 

allowed  to  plead  in  abatement,  excluaive.    In  $ome  i 

^^a^i^f*  the  party  has  even  more  than  four  days  to  plead  in  ab 

Weam.     as  where  the  declaration  is  delivered  within  the  last  foi 

the  term  preceding,  and  there  b  a  special  imparlance. 

The  Court  thought  this  question  must  have  been  set! 

deBircd  it  to  stand  over,  that  they  might  have  an  oppoi 

inquiring  into  it.    And  the  next  day 

BuLLBR,  J.  read  the  following  note  of  Gawkr  one 
H^ftdy  one,  tfr.  (a).  The  plaintiff  and  the  defendant  v 
attomies  in  the  Court  of  King's  Bench;  and  the  plaic 
the  defendant  by  attachment  of  privilege,  and  arrested 
him  to  bail.  On  the  8th  of  May  a  dedaration  was  i 
and  on  the  nth,  at  eleven  o'clock  at  night,  a  plea  in  a 
of  privilege  was  delivered  at  the  plaintiflF's  house,  >« 
next  day  he  objected  to,  and  demanded  a  plea  in  the 
form;  andj  as  soon  as  the  time  was  expired,  signed  ji 
WttUj  moved  to  set  aside  the  judgment  with  costs  for  ir 
ty^  insisting  that  the  plea  in  abatement  was  well  delivc 
^at  the  defendant  had  all  the  day  of  the  lath  of  Mi^x 
it.  E  contra,  it  was  insbted  that  such  a  plea  could  not  b 
ed  after  the  i  ith ;  for  that,  in  cases  of  pleas  in  abaten 
four  days  were  reckoned  inclusive;  and  that  the  defenda 
to  deliver  it  at  a  reasonable  time  in  the  evening,  and  ncy 
jiight.  In  many  cases  the  Courts  have  held  nine  oV 
enough  for  the  delivery  of  pleadings  or  other  pra 
Wiikj^  J.  concurred  in  both  these  objections.  And 
Masters  telling  Lord  Mansfield  that  the  plea  was  im 
another  respect,  viz.  being  delivered,  whereas  it  ought 
h^cn  filed i  The  Court  rejected  the  motion  made  by  the  dc 
and  the  judgment  stood. 

And  also  the  following  one  taken  by  the  late  Master  < 
Every  plea  to  the  jurisdiction  of  the  Court,  or  in  abatemc 
be  pleaded  before  the  rule  for  pleading  is  out,  and  ca 
pleaded  after  an  imparhnce  (i),  unless  the  declaration  be  c 
so  late  in  term  that  the  defendant  is  not  bound  to  pleac 
that  term,  or  is  delivered  after  term;  in  both  which  c 
defendant  may,  within  the'  first  Jour  days  inclusive  of  1 
sequent  term,  plead  any  plea  in  abatement,  or  to  the  jurv 

(«)  JS.  15  G.  3.  J?,  is. 

(i)  Vid.  /Im2%  v.  Uic^ki,  poit.  4voi.  590. 
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e  precedent  term,  whether  a  rule  be  given  or  not,  and     1786. 
B  (a) one.  ■■ 

he  G>art  were  of  opinion  that.  All  pleas  to  the  juris-  J»**"»«»» 
md  in  abatement,  being  dilatory,  ought  not  to  be  favour*    .  Wbib. 
that  the  four  days  aUowed  for  pleading  them  are  boA 
Jconed  inclusive  (3).  Rule  discharged, 

be  defendant  had  leave  to  plead  the  general  issue,  on 
of  costs. 

50  Smmdty  be  the  Uut  of  the  4  (bys.    X«r  ▼.  CmrUmt  p.  3  vol.  641 ;  and 
Frtemmm^  poit.  4  vol  557. 

^btrii  ▼.  WnUam*^  M.  %%  Gn,  3.  B.  R,  BuUer^  J.  said.  The  four  days  to 
tcraent  are  k§tb  imtlmdve.    Harkord  ▼.  Pengal^  p.  5  voL  1X0.  &  P. 


Jaques  against  Nixon.  TtMrMUy, 

^  Jmm  sad. 

tction  of  trover  for  goods  had  been  brought,  in  order  Baa  in  error 
try  the  validity  of  a  commission  of  bankrupt,  which  JJ^ij^n'"* 
;d  against  the  plaintiff.  The  cause  was  tried  on  the  25th  four  M days 
1  a  verdict  given  for  the  plaintiff,  with  nominal  damaged  jm^^m^ 
lining.     A  writ  of  error  was  sued  out  and  allowed  on  ''^*i*^^ 
of  Majf  and  on  the  same  day  a  copy  of  the  allowance  ence  to  the 
ed  on  the  plaintiff's  attorney.  Final  judgment  was  sign-  ^^^^ 
le  14th  Jtmef  and  execution  sued  out  on  the  same  day;  <»  lervuig 
bur  days  after  which  bail  in  error  was  put  in.  it,  theKr. 

uestion  was,  whether  the  allowance  of  the  writ  of  error,  ^J*  ^^, 

'  allowance  la 

service  of  it,  was  a  supersedeas?  ooiytohrini 

'vfi  shewed  cause  against  a  rule  which  had  been  obtain-  ^^J^/J^ 
ctinc:  aside  the  execution }  and  contended  that  it  was  an  if  he  pro- 

cttd'  for  the 

[  rule  that  the  allowance  of  a  writ  of  error,  after  verdict,  allowance  u 
operate  as  a  supersedeas,  unless  *bail  was  put  in  within  of  i^aeif  a 
s  afterwards.    In  the  case  of  Betti  dem.  Robson  v.  Eger-^  deaa  (i). 
n  ejectment,  which  was  similar  to  the  present,  the  ri^^^i^/^i^ 
id  that  a  writ  of  error  was  no  supersedeas  without  bail.  ^75. 
latever  irregularity  there  had  been  on  the  present  occa-  4^3] 
ud  originated  with  the  defendant,  who  had  sued  out  *  J^^J^^ 
of  error  too  soon  before  the  signing  of  the  final  judg-  1  n.  r. 
wr  he  might  either  have  applied  to  a  judge,  or  to  the  *^^i 
to  specify  the  sum  for  wh|ch  bail  should  be  given. 

we  four  dayi  are  eidusive.    BenfiH  v.  NUbM$^  port.  4  vol  lai. 

aot  a  niperaedeia  firon  the  aeding,  hut  from  the  deliveiy  to  the  derk'of  the 

JK«ni.x64.  lya 

•.axil    %Cf9.Prai.ZSZ' 

Mingaff 
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t*f9fi.        Mingajj  contrd^  said,  that  this  was  very  distinguish: 

■  '  the  case  in  Barnes^  for  there,  no  bail  whatever  was  put 

>^*    bail  was  put  in  the  moment  that  final  judgment  wa 

Mi^ioN.    they  could  not  haye  been  put  in  before,  and  therefore  t 

dant  had  not  been   guilty  of  any  neglect.    This  \ 

expressly  decided  in  Aficbaelmas  Term  last,  in  the  ca 

ifem.  Clay  and  another  t.  Bracebridge  {a). 

BuLLER,  J.  The  opinion  of  the  Court  in  the  eject 
in  the  Common  Pleas  is  not  applicable  to  any  other  c: 
ejectment  (Ji)  the  defendant  hmiself  is  to  enter  into  a  rec 
in  such  reasonable  sum  as  the  Court,  to  which  such  wi 
is  directed,  may  think  fit.  As  to  the  practice  wluch  I 
ed  in  suing  out  a  writ  of  error  before  judgment  signi 
pens  in  almost  all  cases  that  the  writ  is  sued  out  before 
is  actually  signed ;  because  otherwise  execution  woul 
Stantly.  And  the  Court  have  gone  so  far^  that^  if  s^  v 
be  sued  out,  and  the  plainti£F  will  not  sign  judgment  d 
sctum  of  the  writ^  in  order  to  avoid  the  efiect  of  itj 
sues  out  execution,  the  Court  will  set  aside  the  exec 
Then  as  to  the  next  point;  the  allowance  of  a  wi 
in  the  general  course  of  practice  is  not  served  till  fina 
is  actually  signed ;  and  the  wotds  of  the  rule  apply  tc 
nile  requires  bail  to  be  put  in  within  four  days  aftei 
ance;  but  there  is  no  opportunity  of  pu^tiiig  in  bail  b 
ment  is  signed. 
(3  r«uif.  As  to  the  defendant's  being  too  soon  in  sorving  ^ 

^  ^^  the  allowance  it  makes  no  difference,  for  it  only  op< 

allowance  from  t^e  time  of  signing  judgment:  ai 
what  the  Court  ssdd  in  the  case  cited  of  Michaelmas 
The  service  of  the  allowance  is  only  mat^s^  to  brtfl 
into  contempt,  if  he  proceed  to  sue  out  e^^ecutioa  i 
for  the  s^Uowance  of  the  writ  of  error  ift  of  Melf  a  » 

Ru 

(«)  In  that  case  C^wptr  moved  to  set  aii^e  ^Jitri  fyci^t  which  hi 
OB  the  ground  thit  hail  had  not  been  put  b  within  four  days  after  m  « 
kti9>  aiiovfsd.  He  conteadod  that  though  a  writ  of  error  ni^  be  all 
could  hfive  no  eScct  till  the  judgm^t  is  actually  aigiie<| :  ^ai  that  | 
lowed  four  days  a/Ur  tie  signimg  ^fibe  juJgmemi  to  put  in  hail}  for  \ 
ment  no  bail  oan  possibly  justify.  And  the  Court  agreeing  that  such  y 
the  rule  Was  made  absolute. 

{f)  $eei6andz7air.a»c8.S3.  (0  Y4>M^m 
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e  King  against  The  Inhabitants  of  SANDFOBb.      n»«49, 

an  order  of  two  justices,  WVtiam  WeUer,  Jnn  his  wife,  wim  in- 
;nd  their  three  children,  were  removed  from  the  parish  of  ^"^J?  ^ 
rdf  in  the  county  of  Deven^  to  the  parish  of  BishopsiawtoH  £p  itUl 
said  county.  The  Sessions,  on  s^peal,  quashed  that  order,  ^i^^^^ 
ated  the  following  case :  «»<*  «!>« pro- 

it  the  pauper  was  legally  settled  in  the  parish  of  Biihop^  eTanoch^ 
n  by  birth,  and  was  bound  an  apprentice  by  the  officers  of  ^^^ 
larish,  at  the  age  of  eleven  years,  to  serve  Edmund  Sagi  of  that  they 
lace,  tin  twcnty.four.    That  he  lived  with  the  sud  Erf-  ^SaS to 
&age  for  five  years,  when  his  master  gave  him  up  bis  inden-  •ettlement  §• 
and  recommended  him  to  live  with  WtlKam  Vemej  of  the  pa-  tbochj,  d- 
)f  Chfttlebampton,  Catcher,   with  whom  the  apprentice  made  ^^^^ 
reement  as  a  servant  for  three  years.    That,  while  he  was  or  at  anhir* 
Fernejj  Sage  had  a  conversation  with  Femey,  and  desired  AndkioriBr 
to  keep  back  some  of  the  pauper's  wages  to  provide  him  ^^^^^^ 
dothes ;  apprehending  that  otherwise  he  would  come  upon  Mttkraent 

That,  about  the  expiration  of  that  time,  he  returned  to  i^'j^ffc^T* 
axish  of  Bishopstawton^  (where  his  master  Edmund  Sage  then  U^'^^^' 
ed)  and  lived  there  with  one  Toyte^  a  butcher,  with  his  mas-  i5^il 
knowledge,  who  frequently  conversed  with  the  said  Tojte  ^9-  ?^5-] 
:  the  pauper  lived  with  him,  but  not  upon  the  subject  of  his  other  mu^ 
Mticeship.    That   after  the  pauper  had  lived  with  Tojte  S^HSTan 
months,  be  came  back  to  Sag/i  bousCf  and  lived  tmtb  him  far  cxpicn  cm- 
i/i,  paying  his  master  sixpence  per  week  fir  bis  lodgings.  original 

3^,  in  support  of  the  order  of  Sessions,  acknowledged  that  °^^  ^ 
lanper  was  not  sui  juris  at  the  time  of  entering  into  the  con-  lar  aeirice; 
with  Femey :  because,  in  order  to  cancel  the  indentures,  ^jj,^^ 
onsent  of  the  parish  officers  was  necessary,  the  pauper  being  '*••»?  "w* 
r  age.     But  he  contended  that  the  pauper  had  served  Fer^   la  the  caae 
I  the  parish  of  Cbittlebampton  with  the  consent  and  appro-  <^^°  ■?* 
s  of  his  former  master ;  so  that  it  was  a  service  under  the  the  istt^ 
Ltures;  and  then  forty  days*  residence  gained  him  a  settle-  SJi^  ^y 
:  and  this  consent  of  the  original  master  was  confirmed  by  ^^^^ 
absequent  conversation  with  f'erney  respecting  the  pauper's  notwith- 
les.  Then  the  question  is,  whether  he  gained  a  subsequent  **'*^. 
rment  in  Bisbopstawton  f    If  it  be  contended  that  he  did,  it  veiung  •«<• 
be  on  one  of  these  two  grounds :  i  st.  By  serving  Tofie  for  *'*'^* 

(«)  &  V,  TiM  lahihkaBti  tf  J^^siMi/a^^ 

-  tfare^ 
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1786.     tlire6  months  with  the  knowledge  of  Sage  his  original 

.    '  Bttt,  in  order  to  gain  a  settlement  under  indentures  of  app 

'■^^F^'*^  ship  by  serving  a  second  master,  it  is  necessary  to  have 

SAMoroKD.  press  consent  of  the  first  \  and  it  has  been  determined  tb 

hfiowUdge  does  not  necessarily  imply  a  consent.  Rex  ▼•  St 

(<j),  Rex  V.  Austrejip)^  and  Rex  v.  ldefird{c),     2dly, 

be  contended  that  by  coupling  the  last  month  which  h< 

with  Sage  with  the  five  first  years  in  Bisht^awton,  the 

gained  a  settlement  there.  But  it  has  never  yet  been  det( 

that,  in  case  of  an  apprentice,  the  latter  part  of  his 

may  be  coupled  with  the  former,  to  the  prejudice  of  an 

vening  settlement.     There  is  no  such  analogy  between 

of  an  apprentice  and  that  of  a  servant,  as  that  whatever  i 

cable  to  the  one  should  apply  also  to  the  other.  Before  an 

tion  can  be  decided  merely  by  analogy,  the  circumstances 

ought  to  be  precisely  the  same,  or  at*  least  the  principle  bj 

the  decision  is  to  be  guided :  here  neither  is  alike.  In  tbe  fii 

the  nature  of  the  contracts  under  which  they  served  are  ve 

tinct,  both  with  regard  to  the  length  of  time,  and  tbe  mai 

contracting.    Next  as  to  the  principle,  it  is  clear  that  t 

cases  are  not  governed  by  the  same  rules  ^  the  Legislature  I 

sidered  them  in  distinct  lights,  for  they  have  pointed  out  d 

ways  by  which  each  of  these  persons  may  gain  a  settlement 

one  case,  under  indentures  of  apprenticeship,  forty  daj 

dence  is  sufficient ;  in  the  other  case,  there  must  be  a  hiri 

service  for  a  whole  year.   And  though  it  was  determinec 

case  of  the  IDng  and  Lowess{d)^  and  the  King  and  Hul 

that,  where  a  servant  had  resided  part  of  the  year  in  one 

and  part  in  another,  at  different  times,  making,  when  ad 

.  .        gether,  more  than  forty  days  in  each,  his  settlement  waj 

parish  where  he  slept  the  last  night,  yet  the  last  day's  scnr 

absolutely  requisite  to  give  any  settlement  at  all ;  the  Cou: 

obliged  to  have  recourse  to  such  a  circumstance  to  guide 

cision,  and  the  last  day's  service  was  selected  merely  on  t 

count.  It  was  necessary  that  the  pauper  should  be  settled 

or  other  of  those  parishes,  he  having  no  other  place  of 

ment.    But  in  the  present  case,  an  intervening  settleme 

gained  at  Chittkbampton  ;  and  therefore  the  grounds  of  thi 

cisions  are  not  applicable,  nor  were  meant  to  be  laid  dc 


(a)  Byrr.  Stt,  Cat.  54».  (h)  Ibid.  441*  (0  Ibid.  8S£ 

(lO  n>id.  825.  (,)  2}^  6j4.  Se  CM  xil 
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rittciples  of  law,  wluch  were  to  govern  other  caaes  than     i'f96. 

ier  similar  circumstances.  ■ 

ise  of  the  King  and  Fremington  (a)  is  decisive;  there  ^"^?^"* 

ntice  gained  a  settlement  by  serving  forty  days  in  a  dif-  SANorQKs. 

risht  with  the  consent  of  the  master,  even  though  she 

to  her  original  master,  and  served  the  last  eight  dap 

• 

no  in  support  of  the  rule.    The  question  of  alternate 

did  not  arise  in  the  case  of  the  Eng  and  Fmmngtan. 

case,  after  the  indentures  were  delivered  up,  none  of 
quent  services  are  to  be  conudered  as  under  them,  and 
ntly  the  pauper  was  settled  with  his  original  master, 
se  of  the  King  and  5/.  Luk^  the  indentures  were  not 
idivered  up ;  and  though  what  passed  amounted  to  a 
ndonment  of  them  as  between  the  parties,  yet  the  ap- 
did  not  gain  a  settlement  in  another  parish  by  senring 
istcr  i  because  there  was  no  assignment  of  the  inden- 
Minsent  of  the  original  master.    So  in  the  case  of  the 

Austrejy  it  was  not  a  sendee  under  the  indentures,  on 
\i  the  intention  of  the  pardes,  however  mistaken.  These 
»  are  in  point,  and  prove  that  the  services  subsequent 
E  the  first  five  years  cannot  be  considered  as  services 
e  indentures,  but  merely  in  the  capacity  of  a  menial 

He  then  cited  6  Mod.  69. 
f  the  Court  should  be  of  opinion  that  the  indentures  ex- 
ing  the  whole  period  j  then  if  any  of  the  services  con- 
ider  them,  they  all  did,  and  if  so,  the  pauper  is  settled 
t  place  of  residence.  80  that,  taking  it  either  way,  the 
It  was  gauned  in  Bisbopstanuton  $  and  there  is  no  difier- 
118  respect  between  the  rules  relating  to  apprentices  and 
menial  servants.  The  Legislature  has  classed  them  to- 
tbe  1 3  (^  14  Car.  2.  f.  1 2,  /.  1 .  A  menial  servant  gains 
lent  in  the  place  where  he  lodges ;  so  that  the  settle- 
pined  by  his  residence.  The  same  rule  applies  to  an 
«;  and  in  neither  case  need  the  forty  days*  residence 
isivc.  Each  has  the  settlement  as  a  reward  for  his  ser- 
^  to  the  necessity  which  it  is  said  guided  the  Court  in 
tof  the  King  and  HuUand^  and  the  King  and  Lowess^  the 
id  not  determine  them  on  that  ground  j  but  they  meant 

W  Bvrr.  Sit.  Cms  416. 

to 
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1786.    to  Uy  down  a  rule  upon  the  circumstance  tk  the  altem 
^ dence. 

The  Kino        Lord  MIN8FIELD,  Ch.  J. 

SAMDvofto.  It  seems  to  me  clear  that  the  pauper  could  not  gan  s 
mtnt,  after  the  first  five  years^  ux^ier  the  indentures  m 
prentice  i  because  neither  party  in  fact  considered  tbe  8< 
such  ;  they  considered  the  indentures  as  given  up,  an< 
end  to  for  ever ;  so  that  the  service  was  not,  nor  was  inl( 
be,  in  the  capacity  of  an  apprentice.  Neither  did  the  pau 
a  settlement  as  a  servant  i  because  there  could  not  be  su 
vice  in  point  of  law  during  the  existence  of  the  indcntu 
that  though  in  reaUty  there  was  a  service  in  point  rffa 
cannot  be  applied  to  the  purpose  of  gaining  a  settlem 
cause  in  point  of  law  the  indentures  still  subsisted. 

WiLLBs,  J.  I  am  of  opinion  with  Mr.  Fansbaiw 
points.  The  pauper  could  not  gain  a  settlement  in  Ck 
tOHf  because  the  apprenticeship  was  not  dissolved  ;  for 
minor,  he  could  not  agree  to  the  discharge  of  the  in< 
without  the  consent  of  the  parish  officers.  And  as  to  tl 
point,  it  was  determined  in  the  King  and  Lowess^  an 
Kif^  and  HuUand^  that  the  latter  part  of  the  service 
joined  to  the  former* 

.  AsHHURST,  J.  In  the  case  of  the  J^ng  v.  Fretmn 
question  of  alternate  residence  was  not  entered  into, 
that  point  therefore  out  of  the  question,  the  service  in 
with  the  second  master  in  Chittlebamfton  cannot  give 
per  a  settlement ;  because  the  indentures  of  apprentice 
not  dissolved  in  point  of  law :  and  therefore,  though  tl 
acted  under  a  mistake  of  the  law,  yet  as  it  was  not  ifi 
tended  between  them  that  the  pauper  should  serve  11 
indentures,  we  cannot  so  consider  it.  And  on  the  otl 
he  cannot  be  considered  as  serving  under  a  hiring,  be 
indentures  still  subsisted  in  point  oflanv. 

BuLLER,  J.  The  case  does  not  come  up  to  the  fact  1 
counsel  supposed ;  for  it  is  manifest  that,  when  the  ir 
were  given  up  by  the  master  to  the  apprentice,  he  was 
berty  to  do  whatever  he  pleased.  It  is  true  that  the  m 
commended  him  to  another  person,  but  it  was  a  mere  reo 
tion,  which  the  pauper  might  have  rejected  or  not,  as  he 
He  might  have  gone  into  the  service  of  any  other  mast 
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ister  node  no  particular  agreement  with  Ferney.    In  the  .  1786. 
lanner,  the  other  hiring  and  service  was  without  the  con- 


i  concurrence  of  the  origmal  master ;  during  the  whole  ^l^^^ 

the  apprentice  was  at  liberty  to  have  hired  himself  to  SAiioreao. 

he  pleased.    The  fact  therefore  of  consent  to  any  parti* 

enrice  by  no  means  appears.    On  the  other  hand,  the 

being  under  age  could  not  consent  to  cancel  the  inden- 

10  that  though  there  wu  a  service  in  fut,  yet  in  pomt  of 

7  settlement  could  be  gained  under  it. 

3  agree  with  my  brother  JFUles,  that  the  settlement  was 

ifstawim,  upon  the  second  ground,  that  the  htter  part  of 

rice  is  to  be  connected  with  the  former. 

Order  of  Sessions  quashed. 

Original  order  affirmed. 


^gahut  DiCKAsoN  and  Aaother,  Assignees  of 

«  Bartenshlag.  J^iL 

\  was  an  action  for  money  had  and  received  by  the  [4  Gm^. 
Eendants,  as  assignees  of  the  bankrupt,  for  the  plain-  {^^^ 
»•    Plea,  the  general  issue.  '  btnknrac 

cause  came  on  to  be  tried  at  the  Sittings  after  EasUr  ^n^  I' 
1786,  at  GutUball,  London^  before  BuUeri  Justice,  when  J°^^®  '^ 
y  fbund  a  verdict  for  the  plaintiff;  damages  661/.  9/.  lo^.  ing  wider  a 
sts  40X.  subject  to  the  opinion  of  the  Court  on  the  ^^^^ 

the  bankrupt  Jobn  Rodolpb  BartensUagy  being  an  un-  ^^f  hap- 
cr,  subscribed  policies  filled  up  with  the  pbintiflTs  name  P™.  ^^ 
\  foreign  correspondents,  who  were  unknown  to  the  [i  M.  B, 

P^*  ^  adjutced  titt 

t  losses  happened  on  such  policies  to  the  amount  of  655/.  j^^^ 
before  the  banhrtftcy  of  Bartenshlag^  and  were  adjusted  the  broker' 
.  That  a  loss  on  another  policy  to  the  amount  of  61.  os.  ^^^ 
rpened  before  the  said  bankntptcy,  but  was  not  adjusted  till  of  the  lost 
kA  bankruptcy.  ^^^  ^^^^ 

t  the  plaintiff  paid  the  amount  of  the  losses  to  his  foreign  ^  o^*  to 

.  r  L  L     1         .  •*     the  esute  of 

pendents  after  such  bankruptcy.  the  bmk. 

;t  the  plaintiff  had  a  commission  del  credere  from  his  cor-  -^.^^ 

ideats;  was  made  debtor  by  the  bankrupt"  for  the  pre*  take,hepty 

;;  and  always  retained  the  policies  in  his  hands.  dJto'thD 

assignees 
dednctiiis  UKh  mooeyt  he  aray  recover  it  from  the  stsignees  as  moncj  had  and  recehrtd  to 

lL  U  That 
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1786.        That  a  dividend  of  los.  t&  die  pound  wa8  dedared  1 

— *  9sid  oommission  on^dte  15th  of  Jbnr  iT^a. 

^"*  Tliat  at  the  time  of  Ac  baniaruptqf  thc«  vrm  due 

DicKAtote.  plaintiff  to  the  bankri^qpt  the  auai  of  1356A  or.  3d    i 

.^  was  dae  from  Ac  bankrnpt  for  Ac  aborc  losses  661L  i 

"^  ^^r  Thaton  Ac  ijAJIfiir^A  178a,  the  plaintiff  paid  tod 

^  daau  Ac  sum  of  750/.  and  on  Ac   17A  November  i 

funher  sum  of  606L  ox.  2^  amounAig  to  13$^/.  or.  1 

And  on  18A  November  1785,  Ae  plaintiff  proved 

sum  of  661L  $^r•  loJ.  under  Ae  said  conunission. 

That  Ae  phindff  never  received  any  dividend  under 
mission  for  or  on  account  of  Ae  said  losses. 

That  a  final  dividend  of  Ac  cfiects  of  Ae  said  banl 
declared  by  the  said  commissioners  on  the  24A  day  oj 
1786. 

That  on  Ae  ist  of  February  1786,  previous  to  such 
being  paid,  Ac  plaintiff  caused  a  notice  4o  be  sewed  o 
fendants,  purporting  that  he  had  paid  Aem  Ae  sai< 
1356/,  or.  3^/.  under  a  mistaben  idea,  ninthout  deducting 
f^  said  66|/.  9/.  lod.  for  the  aforesaid  losseson  the  sa! 
policies,  subscribed  by  Ae  bankruptf  for  whom  he  w: 
dere  to  Ae  said  forqgn  correspondents^  and  had  { 
losses  accordingly ;  and  caudoning  Aem  s^gainst  naa 
dividend  until  he  was  psud  Ae  said  sum  of  66.\l.  gs.  i 
That  Acre  is  now  19  Ae  hands  of  the  said  defcndai 
of  the  bankrupt  more  than  sufficient  to  satisfy  tt&e  d 
the  plaintiff^ 

The  question  for  the  opinion  of  the  Court  isj  WI 
plaintiff  is  intitled  to  recover  in  Ais  action  ?  If  1 
tiff  is  indtled  to  recover  in  this  action  Ae  verdict 
But  if  Ae  Court  shall  be  of  opinion  that  Ae  p 
not  intitled  to  recover^  then  a  verdipt  to  be  enter< 
defendants. 
Snutb  was  to  have  argued  for  Ae  plaintiff,  but  Miag 
defendants  declined  arguing  Ae  case. 

The  Court  being  of  opinion  that  it  came  within  the 
of  Ae  case  of  Grove  and  Dubois  (a).     And 

Lord  Mansfield,  Ch.  J.  said,  The  rule  had  alwap  1 
if  a  mam  has  actually  paid  what  Ae  law  would  not  lu 
pdled  him  to  pay,  but  what  in  equity  and  conscience  I 
he  cannot  recover  it  back  again  in  an  action  for  money 

(a)  Ante,  izs. 
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i.     So  where  a  man  has  paid  a  debt,  which  would  other*    i  ')i6, 

ire  been  barred  by  the  statute  of  limitations ;  or  a  debt -• 

ted  during  his  infancy,  which  in  justice  he  ought  to      *"^ 
^9  though  the  law  would  not  have  compelled  the  pay-  Dickaioh. 
^et  die  money  being  paid,  it  will  not  oblige  the  payee  to 
it.    But  where  money  is  paid  under  a  mistake,  which 
m  no  ground  to  claim  in  conscience,  the  party  may 
it  back  again  by  this  kind  of  action* 

Judgment  for  the  plaintiffr 


KfiR  and  Another,  fixecutorsy  &c«  of  Ptott        Friday, 
against  Parker.  ^••'*^**' 

IT  on  bond  in  the  penalty  of  400/.  by  the  executors  of  a  bond 
ic  obHgcc  against  the  obligor.  di'tion*^thIt 

•  craving  oyer  of  the  bond,  and  of  the  condition,  (reciting  » ^^^^^  ^ 
Pyott  had  taken  and  employed  Jonathan  Hampton  as  a  fully  and 
,  and  in  the  nature  of  a  clerh  to  him  the  Said  E.  Pyott,  ^^'^^^^ 
ewise  as  his  book-keeper  and  accomptant,  and  in  such  &c.  to  the 
usincss  as  the  said  E.  Pyott  should  think  fit  to  employ  hirt  ^^^,^,^ 
I  which  declared  that  if  the  said  7.  Hampton  should  and  doei  not 
m  time  to  time  make  and  give  unto  the  said  h.  Fyott,  his  obligor  lit- 
ers and  administrators,  a  just  and  true  account  in  writing,  ^^^J^'^j^ 
:harge  himself  of,  for,  and  from,  and  likewise  pay  and  de-  by  the  derk 
ito,  the  said  E.  Pyott,  his  executors  or  administrators,  ai!  ^^^^  ^^^ 
n  or  sumsof  money,  bills,  notes,  goods,  effects,  and  things  '^^^^^ 
:ver,  and  of  what  nature  soever,  which  he  the  said  J.  who  con- 
n  should  from  time  to  time  receive  or  discharge,  or  which  J£."^y,ine,i 
come  into  his  hands,  charge,  or  custody,  of  or  bctengmg  »nd  retain 

**  ...  nim  in  tnc 

aid  E.  Pyotty  his  executors,  or  administrators,  or  ro  any  „m^  em- 
crson  or  persons,  wherewith  he  or  they  should  or  might  f^^J^, 
jed  or  chargeable,  or  otherwise  in  any  other  way  or  man-  419.  3  ^^' 
^soever ;  or  if  the  said  J.  Hampton,  his  executors,  or  ad-  *^^  X^kJii 
itors,  did  and  should  make  and  give,  or  cause  to  be  given,  34.^  6  ^it. 
e  said  E.  Pyott,  his  executors,  administrators,  or  assigns, 
isfaction  and  rccompence,  in  lawful  money  of  Great  Bti- 
•and  for  all  such  monies,  bills,  notes,  goods,  effects,  and 
whatsoever,  of  or  belonging  to  the  said  £.  PyM,  his  exe- 
or  administrators,  or  any  other  person  or  persons,  whcre- 
:  or  they  might  be  charged  or  chargeable  as  aforesaid,  which 
U  a  wpoj* 

I 
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1  'j96i    upon  making  up  any  account  or  accounts^  or  odierwi^ 

"• ■  time  or  times  should  appear  to  have  been  received  or  d 

^^IhV    ^y*  ^^  coone  to  the  handsi  charge,  or  custody,  of  the  said 

Parkir.   toHf  and  which  he  should  not  duly  account  for^  pay,  o 

or  discharge  himself  from,  to  the  said  E*  Pyoitf  his  ( 

administrators,  or  assigns,  as  aforesaid ;  or  which  should 

confessed, or  proved  to  be  embezzled,  misspent,  or  other 

away  with,  or  unjustly  detained  by  the  said  J.  Hampt 

any  other  person  or  persons,  by  or  through  his  means,  | 

procurement,  (saving  all  accidental  losses  by  casual  fii 

bery,  in  the  conveyance  of  the  said  monies,  bills,  noti 

effects,  or  other  ^ings,  as  aforesaid,)  the  bond  shoul 

The  defendant  pleaded  performance  of  the  bond  pard 

Replication— That  the  said  E.  Pjotty  in  his  lifetime 

onrhe  8th  of  May  1780,  duly  made  his  last  will  and  1 

in  writing,  and  thereby  devised  and  bequeathed  to  the  s 

tiffs,  their  heirs,  executors,  administrators,  and  assigns,  <i 

estates  of  him  the  said  E.  Pjott^  and  also  the  residue  oi 

sonal  estate,  after  and  subject  to  the  payment  of  certaic 

and  charges  in  the  said  will  mentioned,  upon  trust, 

other  things)  that  they  should  carry  on  the  coal  and  cu 

and  the  dealings  in  salt,  and  all  other  the  trades  and  I 

in  which  the  said  testator  was  then  concerned,  or  sucl 

branches  thereof,  or  such  other  trades  or  businesses,  aa 

pear  to  them  beneficial  and  advantageous  to  the  fami 

said  E,  Pyott^  and  upon  such  other  trusts  as  in  the  sai 

mentioned  and  expressed.    That  the  said  E.  Pjott  after 

wit,  on  the  1st  day  of  November  1782,  died,    lliat  the  i 

tiffs  afterwards,  to  wit,  on  (sV.  duly  proved  the  said 

took  upon  themselves  the  burthen  of  the  execution  of  t 

and  that  they,  in  pursuance  of  the  said  will,  continua 

the  death  of  the  said  E,  Py^t,  had  carried  on  the  tra^ 

itigs  and  businesses,  in  the  said  will  mentioned.    Tha 

y.  Hamptoftt  at  the  time  of  the  making  of  the  said  wri 

gatory,  and  continually  from  thenct  until,  and  at  th 

the  death  of  the  said  E.  Pyottj  was  employed  by  the  said 

as  a  servant,  and  in  the  nature  of  a  clerk,  to  him  th 

Pjoit,  and  as  his  book-keeper  and  ^accomptant,  and 

other  business,  as  the  sdid  E.  Pyott  thought  fit  to  em 

about :  and  that  the  said  y.  Hampton^  upon  the  death  ol 

M.  Pyott^  and  from  that  time  until,  and  upon,  and  after. 
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ly  1784,  continued  fai  the  service  of  the  said  plaintifis,  as     1786. 
ors,  and  daring  all  that  time  was  employed  by  them  as  a  ^— — - 
t  and  in  the  nature  of  a  clerk,  and  as  their  book-keeper     1^;^ 
xomptant  in  the  said  trades,  dealings,  and  businesses,  so    Paak>«' 
i  on  by  them,  in  pursuance  of  the  said  wiH,  and  in  such 
business  as  the  plaintifis  thought  fit  to  empby  him  about, 
ming  the«aid  trades,  dealings,  and  businesses;  and  was 
om  the  time  of  the  making  of  the  said  writing  obligatory, 
ifter  the  said  3  ist  of  July^  and  after  the  bread  of  the  said 
ion  of  the  said  writing  obligatory  thereinafter  mentioned, 
dismissed  or  discharged  from  his  said  senrice  and  employ- . 
That  after  the  death  of  the  said  £.  Pyott^  and  whilst  the 
J.  Hampton  so  continued  in  the  said  service  and  employ- 
of  the  said  plaintiffs  as  aforesaid,  to  wit,  on  Cs'r.  the  Sum 
»2/,  8/.  %d.  of  and  belonging  to  the  said  plaintifis,  as  ex* 
irs,  being  the  balance  of  an  account  then  and  there  stated 
cttled  between  the  said  plaintifis  as  executors^  and  the  said 
^ampton^  of  and  concerning  divers  sum&of  monef  of  and 
ging  to  the  said  plaintifis,  as  executors  as  aforesaid,,  before 
ime  recdved  by  the  said  J.  Hampton^  as  such  servant  to 
as  aforesaid,  for  their  use,  had  come  into  and  was  then  in 
barge  of  the  said  J.  Hampton  as  such  servant  of  the  said 
idfis  as  aforesaid ;  Which  said  sum  of  money,  the  said  J. 
fton  afterwards  on  lie.  at  lic^  was  requested  by  the  said 
tifis  to  pay  to  them ;  yet,  that  the  said  J.  Hampton  did 
when  be  was  so  requested,  pay  or  deliver  to  the  said  plain- 
as  executors,  the  said  sum,  C^r.  or  make  any  satisfaction, 
bat  neglected  and  refused,  tic. 

eJMnJcr^^Thzti  after  the  death  of  the  said  S.  PyoH^  and  after 
(aid  plaintiffs  had  proved  the  said  will,  and  uken  upon  thenw 
s  the  burthen  of  the  execution  of  the  same,  to  wit,  on  the 
of  Jpril  1784,  the  said  J.  Hampton  and  the  said  plaintiffs 
mted  together,  and  came  to  a  just  and  true  account  in  writ- 
f  ail  and  every  sum  and  simis  of  money,  which  the  said  J. 
fton  had  theretofore  received  or  discharged,  or  which  had . 
z  into  his  hands,  charge,  or  custody,  of  or  belonging  to  the 
£.  Pyottf  or  his  said  executors,  or  to  any  other  person  or 
ons,  wherewith  he  or  they  could  or  might  be  charged  or 
gcablc.  or  otherwise,  in  any  other  way  or  manner:  and  upon 
account  the  said  jf.  Hampton  was  ^en  and  there  found  to 
I  airear  to  the  said  plaintiiBbi  as  execttton  as  aforesaid^  in 

the 
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1 786.     the  sum  of  322/.  and  one  half-penny,  and  no  more;  ^ 

' •  sum  of  32a/.  and  one  half-pcnny  die  said  J.  Hampbi 

^/*M^*    there  paid  and  discharged  to  the  said  plaintifi.   Thai 

Paikik.    death  of  the  said  E.  Pyatt^  and  after  the  said  plaintiffs  1 

the  said  wiU,  and  taken  upon  themsehres  the  burthen  \ 

cutbn  of  the  same,  to  wit,  on  the  3d  of  Decmkr  v 

Mgreement  was  matk  between  tbe  smd  pUutOiffs  and  i 

Hampton,  Aat  tbe  said  J.  Hampton  shtmU  serve  the 

iifs  as  their  senumt,  in  the  nature  (f  a  clerk^  and  as  t 

keeper  and  accomptant  in  the  said  trades  and  busine 

intended  to  be  carried  on,  in  pursuance  of  the  said  w 

trusts  reposed  in  them.  And  that  he  should  likewise  h 

the  d^erent  commodities  to  be  bought  and  sold  in  the  1 

and  business,  and  fay  the  servants  in  the  said  trades  an 

their  respective  wages,  and  which  before  that  tfane 

Hampton  had  not  keen  accustomed  to  do,  and  that  they  Si 

the  said  J.  Hampton  a  greater  salary  by'the  year  tha 

E.  Pyott  in  his  lifetime  had  paid  to  the  said  J.  I 

wit,  20/.  a  year  taase  than  die  said  E,  Pyott  had  in 

paid  to  the  said  J.  Hamptom.    That,  in  pursuance  o 

agreement,  the  said  J,  Hampton  was  employed  as  ai 

'  the  said  plaintift,  in  the  said  trade  and  business  by  d 

on,  in  pursuance  of  the  said  will  and  the  trusts  repos( 

until,  at,  and  after  the  said  J.  Hampton^s  receipt  of 

502^  8/.  8J.  and  not  otherwise:  And  that  the  saids 

8/.  %d.  in  the  replication  mentioned,  was  money  whic 

tbe  said  plaintjfs  after  the  death  tf  tbe  send  E.  Pyoi 

said  trades  and  business  by  them  carried  on  in  pursoi 

aaid  wiU,  and  of  the  trusts  reposed  in  them,  and  ret 

said  J.  Hampton,  after  the  settlement  of  the  send  accou 

said  plaint^s  as  enecutors,   by  yirtue  and  in  pursu 

said  employment  of  the  said  J.  Hampton,  under  the  said 

ment  with  the  said  plaintiffs. 

To  this  rcjoindeir  there  was  a  general  demurrer,  a 
in  demurrer. 

Cbamhre,  in  support  of  the  demurser,  contended,  t 
joinder  neither  denied,  nor  confessed  and  airoide^,  t 
tion ;  neither  did  it  contain  any  matter  which  barred 
tiflPs  action. 

b  appears  by  tlie  condtfitoa  of  the  bond  that  the 
not  retained  finr  any  particular  nasfmy  but  to  be  emj 
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ft  any  ktad  of  banoess  whkk  the  testator  choaoi  mti 
sarelies  weieaoc  only  Neponaible  far  all  money  whidb 
k  might  receive  during  the  lifetime  of  the  testator,  but 
r  his  death.  The  replication  charges  that  the  clerk  was 
jwiged  tiU  after  a  breach  of  the  condition :  and  the 
tated  is  in  not  aceounting  for  tmst-money  to  the  execu- 
ich  dcajrly  faUs  within  the  letter  of  the  condition  of  the 
hdch  was  giren  for  the  purpose  of  securing  all  money^ 
»r  belonging  to  the  feestatoir,  or  his  exeaOors.  And  there 
ig  alleged  in  these  pleadings  to  restrain  this  in  point  of 
tion.  In  all  the  eases  of  a  similar  nature,  which  hsMre 
;ace4,  the  incCnation  of  the  Court  has  been  to  extend 
laa  to  nasrow  the  construction.  In  Barclay  v.  Lucas  (a), 
ce  was  in  some  degree  changed^for  there  a  partner  had 

been 


fTML 

Pakbuu 


Baeclat  aod  Others  agatkii  r.vcAS,  Mi^aeUnas,  I4  Gto.  J.  JlJP. 

\  n  actiDV  of  debt  on  bond.    The  defendant,  after  craving  vjfi  of  the 

f  the  bond,  (icdcing  that  the  pUAt^s^  at  the  reeonraieDdacioirof  th« 

id  €ifrttd  U  Ukt  «w  Philip  Jonea  itUo^etr  itrokt  tiwimfhj  tu  m  ehrk  ht  the» 

utdjag-bmrn^  and  the  obligon  had  agreed  to  become  security  for  his  6dcttty» 

;oo^  eadi,)  which  decbred  that  if  the  said  P,  fomet  should  faithfully  ac« 

and  pay  to  the  pUintiA  all  sums  of  money  he  should  at  any  time  receive,  ^     v  ^  r^ 

e  lernoe  of  the  plainti^,  and  did  not  embezzle,  C^r.  then  the  condition  to  ^^ 

?A«dW,«t»iV»««*/«i*/«r.   adiy.  That  from  the  dare  of  the  bond,  ajd  ^^  « 

1779,  tiftthc  fl4ih  of  Jmt  178D,  the  plaimift  earned  on  the  business  of  '  ^*  ^  ^^* 

s  en-paittev*  in  their  own  naset  only*    That  the  service  iotanded  to  bt  f ..? 

by  the  condkioe  wu  to  the  piainti&,  in  the  trade  of  baaken,  so  canied     ' ''^ 

plaiotifls  oidy,  and  not  in  pailiianhip  with  ao^  other  person.  Thai  oft 
of  Jmm  tba  pUintiA  icceired  into  partnership  Robert  Bmrchf»  Thai 
then  qnstfed  the  service  of  the  plsioofrs;  and  again,  on  the  xitfa  Jun 
Rd  into  the  service  of  the  plaintilis  and  Rakert  Barday.  That  P.  jfaMf 
the  tiiw  he  resoained  in  the  service  of  the  plaiotifi  ahme,  well  and  &tfa» 
listed-,  ^e>  3d1y,  That  P.  Jfi*»  entered  into  the  senrice  of  thv  ptaioiift 
it  fdrwtrj  I779V  continued  m  the  same  till  the  t4th  ^Mi*  lyte,  and  thea 
\  service  of  the  plaiotifl%  and  during  that  acrviee  accounted,  \ift. 
fV  replM  to  the  ad  plea  (pfotesting  agamst  the  intention  of  serving  the 
ely)  that  the  service  wae  meant  and  intended  to  be  performed  to  them  ia 
»  so  then  canied  on  by  them  dnring  all  the  time  they  should  continue  in 
huiiium^  and  the  asid*  P.  Jmtt»  should  cootiifue  to  serve  theivin.  That 
ih  ^wN'  I7^»  they  adnitied  the  said  K,  Safday  into  partnership  in  their 

and  ift  the  sane  beuse  where  they  exercised  it  at  the  tine  of  making  the 
%  flMJgJBbty,  who  by  such  admission  became  possessed  and  entitled  to  i 
If  saifl  tnde,  and  hath  so  coiKlnued.  That  on  the  33d  Pebruary  the  said 
entered,  b'r.  and  continued  in  the  service  of  the  plaintiffs  till  the  x6th 
17^1,  wkSl  was  not  during  all  that  time  dilcharged. 

pifirion  then  aMigned'  the  brench,  that  after  the  said  partnenhip,  and 
J^ak^sD  CMM&aaMd  In  the  said  service,  to  wit,  on  the  z6th  Feinarj  1791 
d  Ml  hit  saM  dfi«e  and  oMploymcnt  of  one  Mark  OirovtSf  the  som  of 
datojbuiths  of  which»  to^wit,  15/.  zar.  was  recehred  by  him  on  account 
whkh^  mat  ll»  mM   A  Jm*  war  iftenmdi  ict^ocsced  to 

The 
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been  taken  in  after  the  bond  was  given  %  and  notwidu 
the  service  v/zb  to  be  performed  to  difierent  masters  di 


ThtpUmtifs  rMed  to  the  third  plea,  thit  P.  Jtmfn  did  not  qok  the  k 
plaint  from  ^yiFehrvary  1 7  79,  till  i6th  Fdrwmry  1781 ;  and  thei  aw 
ur  breach. 

MefmmJtr  to  the  itt  replicatioir,  (protesting  that  the  service  was  not  im 
perfonned  as  in  the  replication  mentioned— protesting  also  that  the  f 
flot  take  the  said  jR.  Bmrtlmy  into  partnership  in  their  said  trade,  and  m  the 
f^e.)  that  after  the  said  partaenbip  all  thie  monies  received  hj  the  said 
his  said  office,  Istc.  were  received  ^  him  on  the  joint  account  of  the  p^ 
JP.  Barclay^  u  co-partners— tivversing  the  receipt  of  |  of  the  money  in  tli 
■Bcntiooed  by  P.  JtMr,  on  account  of  the  pUuntifs. 

JUjoimder  to  the  ad  replication,  that  the  said  P.  J^et  quitted  the  a 
plaintifi  in  manner  and  form,  tS^e.  on  which  issue  was  joined. 

Ti*  ^tSfft  nrrejcitud  to  the  1st  rejoinder,  that  the  said  P.  Jiut  di 
anld  1  of  the  said  sum  of  money  on  account  of  the  said  pbintiffs ;  on  wl 
jomed. 

Tlus  cause  was  tried  at  the  Sittings  afur  Ust  Trimi^  Term,  at  Gwk 
Lord  Maiufuldy  when  a  verdict  was  found  for  the  phuntifir-<l<n^tt  i 
aubjcct  Cb  the  opinion  of  the  Court  on  the  followbg  case: 

That  the  bond  stated  in  the  dedaratbn  is  the  deed  of  the  defendant. 
34th  of  JWm  1780  R^iert  Barclmj  was  taken  into  pMtnership  with 
TlMt  OR  the  i6tli  of  Fthruary  1 781,  Pbilip  Jiia^  the  clerk  mentiow 
dltion  of  the  bond,  received  of  Mmrk  Graves  %oL  l6s.  on  account  of  tl 
■ciahtp^  and  haa  not  paid  it  over  to  the  plaintifls. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defends! 
the  plaintiff  in  this  action  f 

Chmmir*  for  the  plaintiffs. 

The  real  question  is,  whether  the  defendant  is  discharged  firom  thi 
tlus  bond,  as  to  the  embeulement  of  the  pUintifts*  share  i  the  money 
to  them  jointly  with  R*  Barttmy^  by  their  having  taken  in  •  new  partn 
circumsunce  -cannot  vary  the  obugation,  because  this  bond  was  given 
JideUiy  rfAt  tUrk  ftht  pUmUiftyhamkhg-^mae^  rather  than  to  the  j^f 
diwdmal  9mpauhf,  This  queanon  would  never  have  arisen,  had  it  not  bc< 
cf  Wrigbty,  Rwstti^  3  frii».  53a.  7,  Bias.  J^^.  934.  But  that  case  di 
in  two  very  material  circumsunces :  there,  nothing  turned  on  the  in 
parties,  which  is  denied  in  this  case  by  protestation ;  and  the  breach  in 
■asigned  in  defrauding  the  partnership  gtturaUy  ;  here,  it  is  only  for  th 
of  the  sum  which  reidly  belonged  to  the  plaintifB.  In  cases  like  the  pr 
tention  of  the  parties  is  to  be  attended  to ;  and  this  bond  was  uidispvl 
•n  indemnity  to  the  pbintiffs  in  their  business.  The  case  of  Ariiifgie 
i  %  Saund.  411,  cited  in  H^rigbt  v.  BMiteif  does  not  apply :  for  the  set 
case  was  expressly  given  only  for  six  montJis,  and  the  Court  would 
The  case  in  jfU.  10.  is  liable  to  the  same  objection.  If  a  contrary  cqnatr 
prevail,  and  banking-houses  were  obliged  to  take  freah  securities  ftoa 
upon  every  change  of  partners,  it  would  be  productive  of  infinite  incooi 
cmbesslement  of  the  pbdntilTs*  share  of  the  oo^  i6i.  by  the  clerk  is  sufl 
to  the  Court;  for,  it  is  found,  that  he  received  the  wMe  /vat,  and  1 
ever. 

BaUwim,  for  the  defendant,  contended  that  there  wis  no  material 
tween  this  case  and  that  of  f^^rn^  v.  Bmtttis  and  thcic  the  Court  woe 
the  words  of  the  condition.  The  service  in  tbe  contemplation  of  the 
be  performed  to  the  phuntiffk  only,  and  was  not  meant  to  be  extend 
The  inconvenience  would  be  great,  if  upon  an  extension  of  trade, 
ijhouldbe  still  liable;  while  the  inconvenience  to  the  other  party  ww 
thnr  would  only  be  obliged  to  send  to  their  sureties  upon  t 
k    BoidaiB  the  prcacBt  OKi  ttdoei  not  appeircobcancD 
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f  nauned  m  the  bond;  by  the  drcunn^nce  of  one  of  the     i^gtf. 
quittiog  die  boainest^  and  another  being  taken  in  hb  — '^— - 

room:    **"« 

e  cfets  of  the  platmiffs;  and,  this  being  ■  joint  hijory  to  the  plnntift 
er  pirtner»  the  tction  cinnot  bt  severed. 

in  reply.  The  catet  which  have  already  been  detenntoed  on  the  wbject, 
the  strict  letter  of  the  eondhion  has  not  always  been  attended  to,  and  the 
ver  had  recourse  to  the  recital  from  which  the  intention  of  the  parties  is 
ted.  The  injurv  Af  which  the  plnntHls  coraohin  u  not  a  joint  injury 
inner  pnitncrs  but  the  oompUint  which  the  plaintifi  have  made  en  thb 
ly  fcqicctiag  the  embesslenient  of  the  pbnntiirt  property;  and  this  the 
numL 

iVfriKiD,  Ch.  J. 

tiott  in  this  case  turns  upon  the  intention  of  the  parties  at  the  tine  of  eo« 
he  conoact.  In  questions  upon  intention  we  must  took  to  the  subject* 
be  contracc  k  is  notorious  that  tliere  are  many  banlnng-houses  in  the 
Rminne  for  genentions.  This  can  only  be  done  by  a  constant  succession 
and  even  if  they  should  not  bear  the  nme  name  with  the  first  propria 
tin  the  Smte  frequently  continues  under  the  original  firm.  To  carry  on 
IS  it  is  necessary  to  have  a  great  number  of  clerks,  whose  office  is  ex* 
eficinl;  fcr  besides  the  present  fces  and  embluments,  they  are  frequently 
psrtnoship  in  process  of  time.  But  it  is  of  the  utmost  consequence  to 
I  that  the  clerics  should  behave  honestly;  and  therefore  a  security  is  taken 
dity.  The  drcomsiance  of  taking  in  a  new  nartner  makes  no  difierence» 
the  quantity  of  the  buriness,  or  the  extent  of  the  engagement.  He  con- 
atry  on  the  business  of  the  phintifil;  and  this  contract  is  co-extennve 
iwinnance  in  the  house.  This  is  a  security  to  the  hmu  of  the  plaintift, 
snge  of  partners  will  discharge  the  obligor.  Thinking  as  I  do  upon  the 
am  very  ghnl  to  find  that  there  is  a  material  distinction  between  this  csk, 
i  the  ConnMn  Pleas.  The  defendant  has  objected,  that  the  present  action 
rly  brouffu :  but  I  thinic,  that  the  pbintifis  are  entitled  to  the  whole  sum 
»  and  if  so,  they  arc  clearly  entitled  to  las.  f  am  therefore  of  opmion, 
manifest  intention  of  the  parties,  and  from  the  cleric's  continuing  in  the 
otwithsmndmg  one  of  the  partners  has  been  changed,  that  the  piamtilB 
Itei 


\,  J.  The  intention  of  the  rattles  ought  to  govern  the  Court  in  making 
ion  i  in  order  to  discover  which,  we  must  look  at  the  redtal  of  the  con- 
k  bosid.  Now  this  recital  is  very  material,  fot  it  sutes  that  the  service 
formed  m  tig  ibf  mmd  tmrnthr-hmie  snd  eef  Is  tbtpUimtifs.  The  partners 
g-house  are  perpetually  chaagmg;  and  where  a  number  of  clerks  are  em- 
\  inconvenience  of  demanding  fresh  securitica  from  each,  upon  every  such 
dd  be  enomaous.  The  btroduction  of  a  new  partner  does  not  increase  the 
sureties;  for  a  bond  of  this  kind  is  an  undertaking  for  the  clerk's  ho- 

t  ay  that  I  accede  to  the  doctrine  laid  down  by  the  Court  of  Common 

he  case  of  Wright  v.  Rmtmlt  to  the  extent  to  which  it  is  there  carried;  but 

it  is  sufficient  to  say  that  diis  case  diffen  from  that. 

Me  in  a  Samm£  the  redtal  of  the  condition  shewed  that  the  engagement  was 

nx  months ;  and  the  Court  would  not  extend  it.    And  the  case  in  AIL 

vcmed  by  the  same  principle. 

:i.Ba,  J.  The  defendant  has  rested  his  case  upon  two  giounds. 

the  authority  of  the  case  of  Wlriibt  v.  Rwtael 

B  Ac  form  of  these  pleadings. 

die  first.    This  case  is  distinguishable  from  that  in  the  Common  Pleas; 

t  breach  asrigncd,  wu  for  embexiling  the  whole  partnership  money; 


l«r««  Justice  was  in  the  Court  of  Chancciy,  as  one  of  the  lords  commissioners 

eatSesL 

and 
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room :  yet  it  wm  ddermined  that  the  soretiet  were  an 
for  the  honesty  of  the  clerk,  as  well  lAct  a  change  of 
as  before.  And  in  the  present  case,  the  bond  was  gii 
cure  the  fidelity  of  the  clerk  to  the  executors  as  well 
testator.  It  would  be  superadding  other  words  to  the  c 
to  confine  it  to  the  money  which  belonged  to  the  test 
which  might  be  intercepted  by  the  clerk  bpfore  k  cam 
hands  of  the  executor. 

The  rejoinder  states  a  new  agreement,  by  which  the 
retained  to  serve  the  executors;  that  is  a  matter  which 
tifis  could  not  traverse.  But  this  new  agreement  doc 
charge  the  defendant  from  his  former  obligations.  Anc 
by  such  new  contract  the  clerk  was  to  be  employed 
the  othor  servants,  and  buying  and  selling  the  differea 
dities  in  the  several  trades,  which  he  was  not  employe 
the  teatator's  lifetime ;  yet  that  does  not  vavy  the  on 
tract ;  because  by  the  terms  of  such  contract  he  vai 
serve  generaUj,  aad  not  to  do  any  particular  acfovif. 
did  the  increase  of  wages  vary  the  service ;  ic  rather  IcM 
increased  the  responsibility  of  the  surety. 


and  1  observe,  from  the  report  of  that  case,  that  Mr.  X  Got/Id  Uys  nan 
the  point,  that  the  breach  assipied  was  for  embetzllng  the  partiu 
whereas  it  should  have  been  for  the  pbiniiflTs  money  only.  T  confn 
the  force  of  that  objection :  but  however  it  is  not  applicable  to  this  case 
platntiflf  have  confined  the  breach  to  that  proportion  of  the  money  \ 
tually  their  property.  Mr.  BaUw'm  has  said  that  the  jury  have  m 
three-feurths  df  thia  money  belonged  to  the  plaintifi,  nor  that  it  had  b 
by  the  elerir,  and  that  therefore  the  issues  wer«  found  for  the  defcndtM 
only  one  of  them  were  ibund  for  him,  the  deftodant  was  entitled  to  ju 
let  us  see  how  that  stands.  lo  the  first  replication  (to  the  second  plea,)  i 
ao(»  wai  received  after  the  new  paRnership,  tbfee-lburths  of  which,  nan 
the  property  of  the  plaintil&;  this  the  jury  have  feund  for  htm.  In  the 
(to  the  third  plea)  it  is  alleged  that  the  clerk  received  15/.  on  account  oj 
which  he  embesaled ;  this  also  ia  found  for  the  plaintiC  Thb  bringr  i 
struction  of  the  contract,  which  must  depend  on  the  intention  of  the  { 
has  been  said  by  my  Lord  seems  dedsive,  that  his  bond  appean  on  the  1 
a  security  to  the  htmtt,  and  not  to  the  fernnt  of  the  plaindlEi ;  and  that 
clerk  continues  in  that  house,  the  defendant  is  liable.  Ld.  C.  J.  Dt  Gr^ 
much  on  the  uking  in  a  new  partner  beinf  the  plaintifTs  own  act,  and  say 
mined  the  obligation.  But  I  with  he  had  gone  farther,  and  said  what  wi 
the  case,  supposing  there  lud  been  mutual  bonda^  the  one  that  the  phrm 
tinue  to  employ  the  clerk,  the  other,  that  the  derk  shooU  act  honestl; 
tifi  had  taken  in  a  new  partner,  whether  they  would  not  still  haw  bi 
einpl(^  the  clerk  ?  If  that  would  not  have  discharged  the  obligation 
is  decisive  ;  for  both  the  obligations  must  be  equ&y  binding.  Here 
not  increased ;  the  sacurity  is  not  given  for  the  ability,  Imt  for  die  fidelh 
If  the  eonstnictkNfr  oontended  for  weiv  to  prevail,-  it  might  equally  be  m 
plaintiff**  trade  had  been  but  300^  per  anmmm  at  the  time.of  giving  tl 
should  not  increase  it  without  an  application  to  the  sureties. 

Pn  Cur.  Let  the  postca  be  delivered  to  the  plaintiffs. 
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crnOrdf  was  stopped  bjr  the  Court  i785« 

MiNSFiELD,  Ch.  J.    This  is  1  very  |^n  case.    The 


I  the  contemphition  of  the  parties  was  the  service  H  the    ^V^ 
There  was  no  idea  then  of  carrying  it  farther.  Parkss. 

^  is  not  transmissiUe :  it  is  pot  an  end  to  by  the  death 
ader.  Executors  eo  natmne  do  not  usually  carry  on  % 
;  they  do  so,  they  run  great  risk ;  and  without  the 
1  of  die  Court  of  Chancery  they  would  act  rery  ua* 
carrying  it  on. 
»nd  in  question  is  relative  to  the  service  with  Py9U^  the 

It  was  given  as  an  indemnity  that  the  clerk  should  be 
him  s  and  should  pay  all  the  money  received  on  bis  ac- 
him,  or  to  his  executors  \  because  money  might  be  in 
\  at  the  time  of  the  testator's  death,  for  which  he  could 
)unt  to  the  executors.  So  that  it  was  the  intention  of 
» that  the  bond  should  not  be  extended  beyond  die  life 
stator. 

cutors  cany  on  a  trade,  they  m«st  do  tt  as  indt^ndud* 
own  advantage.  I  remember  many  instances  of  trade 
rried  on  under  the  dirccdon  of  the  Court  of  Chancery. 
IS  quite  a  new  thing,  and  it  shews  the  materiality  of  the  ^ 
r.  There  is  not  only  a  new  agreement,  but  a  greater' 
is  thrown  thereby  on  the  derk,  on  whieh  account  he  is 
X  greater  wages.  All  the  accounts  relative  to  Ae  trana- 
I  the  lifetime  of  the  tesutov  were  settled*  TUs  b  a 
eement  made  by  the  executors  personally,  and  cannot 
t  asseu  of  the  testator. 

\  is  a  material  difierence  between  the  present  case,  and 
Barclay  v.  Lucasj  which  was  cited;  for  there,  the  same 
IS  carried  on  by  the  or^nal  masters  in  the  same  manner; 
only  difierence  was  du  introduction  of  a  new  partner. 
£R,  J.  The  words  of  the  condition  of  this  bond  moat 
lined  by  the  recital,  which  was  entirely  omitted  in  the 
U.  But  the  recital  of  this  condition  is,  that  Hamptm 
lined  as  a  servant,  and  in  die  nature  of  a  clerk  to  him 
1  testator,  and  likewise  as  his  book-keeper  and  acw 
Bt,  and  in  such  other  business  as  the  said  testator  should 
t  to  employ  him  about ;  hot  there  is  no  mention  made 
executors. 

is  just  like  the  ease  of  jt^rmghn  v.  JUemde,  %  Sound. 
rkve  the  condition  of  die  bond  (alter  reciting  that  the 

plaintiff 
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1786.    plaintiff  had  appointed  one  Thomas  Jenkins  to  be  depi 

■  master  for  six  months)  was,  that  Jenkins  should  well  3 

*^""    observe,  perform,  and  execute,  all  such  orders  and  ins 

Paikek.   as  the  said  plaintiff,  his  executors,  ts^e,  shotdd  from  ti\ 

give  or  send.     But  notwithstanding  the  employment  < 

for  a  longer  period,  the  Court  held  diat  the  bond  w: 

continue  in  force  for  the  six  months.     So  in  this  cas< 

vice  is  confined  to  the  testator.    And  though  the  cki 

account  to  the  executors,  it  was  only  for  money  belong 

testator* 

Judgment  for  the  de 


Walton  and  Others,  Assignees  of  SuttoNj 
jL^t^L  Shelley. 

A  person  is  TTPON  a  motion  to  set  aside  the  verdict  and  gra 
pttent*^witl  ^™U  Buller^  J.  before  whom  the  cause  was  tried 

nesstoim-  ^/^  ^^  jjjg  sittings  after  the  last  term,  reported  Su 
cuiitv  —That  this  was  an  action  upon  a  bond  given  by  the  1 
his  given,  ^^  Sutton^  to  which  there  was  a  plea  of  non  est  factum 
though  he     ther  of  the  statute  of  Usury.     It  was  proved  by  on 

isnotinte-     -.,,-.  ,         ,.•  •  •• 

rested  in  the  for  the  defendant,  that  the  bond  was  given  m  consv 

7!u[aC^    delivering  up  two  promissory  notes  made  by  Mrs.  I 

[7T.R.60X.  able  to  Birch  or  order,  the  one  indorsed  by  Birch  a 

4^7"**      P^  ^dley^  the  other  by  Birch^  Corbin,  and  Davet^ 

Sutton.     Davenport  SedUy  was  then  called  by  the  defi 

prove  that  the  consideration  for  the  notes  was  usurious 

evidence  was  objected  to  on  two  grounds;  ist,  T 

called  to  invalidate  a  security  which  he  had  given ;  a 

indoraer  of  a  note,  independently  of  any  question  of  int( 

not  be  permitted  to  prove  a  note  void,  which  he  h 

indorsed ;  adly.  That  he  was  interested  in  the  quest! 

was  meant  to  be  put  to  him  ;  for  if  the  notes  were  gi 

usurious  consideration,  he  would  never  be  liable  to 

though  by  overturning  the  bond,  they  might  be  set 

For  these  reasons  the  witness  was  rejected,  as  being  in( 

This  motion  was  made  upon  the  ground  that  Dave 

was  a  competent  witness,  and  ought  to  have  been  a 

prove  the  fact  of  the  usury. 

ATsngayf  Baldwin,  and  Manley  shewed  cause,  and  ai 
the  two  questions  which  had  been  made ;  ist,  Wheth 

(fl)  Vide  post.  3  vdL  34, 36  ;  aqd  TrelawtNy  ▼.  Thomau  I  if.  Bt.  Re^ 
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not  interested  in  the  questbn ;  adly,  Whether  in  any     lygtf. 
;rson  shall  be  permitted  to  inralidate  his  own  secuiitj  i      -■■     "" 
c  first  ground  thcjr  contended  that  the  witness  was  cer-  ^^S!^ 
trested  in  the  question  which  was  put  to  him ;  for  be-  SaiLLtr. 
bond  could  be  impeached,  it  was  necessary  to  piOTC  that 
I  were  usuriouss  but  the  witness  being  an  indorser  of 
tes  could  not  be  admitted  to  give  such  evidenee.    The 
pven  to  this  objection  at  the  trial  was,  that  SeJUft 
1  been  struck  off:  but  if  this  had  been  an  action  on 
I  themsdTes  against  the  drawer,  and  Sedley  had  been 
,  his  testimony  could  not  have  been  received,  because 
ncdiately  concerned  in  answering  any  question  upon 
ity  of  them.    It  is  upon  thb  principle  that  many  per- 
incapadtated  from  giving  evidence,  who  are  entjtrdy 
tted  in  the  event  of  the  cause  i  because  they  are  inter- 
die  questkn  which  is  put  to  them.     As  in  the  case.of 
ersy  who  are  not  allowed  to  give  evidence  in  an  action 
ng  the  right  of  common  in  another.    So  also  in  the 
underwriters  ;  they  are  never  permitted  to  be  called  as 
s  in  an  action  upon  the  same  policy  wluch  they  have 
led,  though  they  are  not  interested  in  that  suit,  as  the 
nmnot  be  given  in  evidence  in  any  other  action.   Neither 
>^)bUgor  give  evidence  in  an  action  upon  the  bond  which 
self  has  executed,  for  the  same  reason. 

The  witness  is  called  to  invalidate  his  own  security, 
le  consideration  of  the  bond  was  die  giving  up  of  the 
i  which  he  was  an  indorser  \  and  therefore  to  destroy  the 
must  impeach  the  otfiers.  The  Courts  have  firequendy 
lown  as  an  invariable  maxim,  that  no  man  shall  be  suf- 
invalidate  his  own  instrument;  if  it  were  otherwise,  the 
lences  would  be  very  prejudicial  to  trade.  In  the  case  of 
m  and  Bunn  {a),  where  the  borrower  of  money  w^s  call- 
love  an  usurious  contract  entered  into  by  the  defendant, 
M  a  pawnbroker,  though  the  competency  of  the  witness 
owed  because  the  pledge  was  returned ;  yet  Lord  A^tns' 
d,  ««  Had  the  defendant  produced  a  security,  or  proved 
pkdge  to  be  remaining  in  his  custody,  it  would  have  been 
fcrcnt  conrideration,  whether  the  witness,  who  was  the 
owcr  of  the  money,  could  be  examined  to  contradict  this/' 

(«)4^»fT.ss;t. 

In 
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l^S6,        In  an  action  by  the  drawee  of  a  UU  of  exchange  agai 
drawer,  the  acceptor,  who  was  uisolvent,  was  not  permi 


^^^Vd     give  endence.     Michael  y.  Conaway  (a), 

Shkllit.  In  the  case  of  Winbm  and  Damil  (b),  which  was  an  » 
trover  for  diree  bills  of  exchange.  Lord  Mansfield  mercl 
that  an  indorser  might  be  a  witness  to  prove  the  property 
notes  in  jf .  or  J9.  as  he  was  equally  responsible  to  eith< 
suchxases,  the  testimony  of  the  indorser  does  not  go  t( 
lidate  his  own  security,  and  therefore  he  is  admissible 
where  such  testimony  goes  in  discharge  of  the  note,  he  i 
competent  witness.  As  in  the  case  of  WbkUfiiury  and 
against  Jadu$n  H  uxor  executrix  (r),  which  was  an  acei< 
pronrissory  note  given  by  IVbeeUr  the  testator  in  his  life 
one  John  ColHer^  and  by  him  endorsed  to  the  plaincifis : 
peared  to  have  been  an  acconmiodation-note  given  by  tb 
tor  to  Collier  J  who  had  bought  goods- of  the  plaintifis,  foi 
he  was  made  debtor  in  their  books  to  nearly  the  amount 
note.  The  defendant  proposed  calling  Collier  to  profe  tl 
note  had  been  satisfied  by  his  having  given  two  l»lls  to  du 
tifls  in  discharge  of  it.  The  plaintifis  on  the  other  hai 
tended  that  the  bills  had  been  refused  by  them  in  discfc 
the  note,  but  that  they  had  received  them  in  payment  of  ti 
debt ;  and  they  ot)jected  to  Colliet^t  testimony  being  reo 
indorser  of  the  note.  Bttller^  J.  refused  to  admit  him  u] 
grounds,  ist.  That  he  was  interested  in  proving  the  ho 
for  he  thereby  got  rid  of  it:  and  as  to  his  being  liable 
book  debt,  that  was  a  diflerent  transaction,  adly.  That 
called  to  invalidate  his  own  security ;  for  though  his  e 
<fid  not  tend  to  impeach  the  validity  of  the  note,  yet  it 
to  take  away  the  remedy  upon  it  by  shewing  it  discharge 
h  was  not  till  after  Lord  Ch.  J.  Le/s  time  that  the  pa! 
wae  interested  in  a  note,  could  give  evidence  concemin{ 
criminal  prosecution  for  forgery,  pcijury,  or  usury,  wl 
note  was  the  founcfaticm  of  it.  2  Stra,  1043,  '  '^4*  '^' 
Baurero/i  and  Bower ^  eontrd.  The  tendency  of  this  C 
late  years,  has  radier  been  to  confine  than  to  increase 
tions  to  the  competency  of  witnesses.  In  order  to  j\ 
the  admissibility  of  a  witness,  several  circumstances 
cesaary  to  be  understood.  1st,  What  the  issue  is  bctw 
parties,     adly.  What  circumstances  have  already  been  pi 

W  1%  Fin.  Mr.  tit.  Evid. p.  14.  p|.  47.         (^)  ^ai^,  „fi„  jy//,  j^g^,.!  M 
W  «/ftV  a/itr  East,  1786,  at  GuildbM. 
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u    3dif,  Whiit  the  witneit  k  called  to  prove ;  and  then     1786. 
be  ooBsidcfcd,  whether  there  it  any  sabstantial  gtoand  ■ 
cjocrion  of  hit  testimony.    The  iisne  between  die  par-  ^^^ 
as  caae  waa,  idiether  the  bond  had  been  ghren  by  die   s«fti.L»r. 
t  far  an  usnrioas  consideration.    It  had  been  afaready 
Y  anodier  witness  in  the  cause,  diat  the  oonsideratbn 
ating  this  bond  was  die  giving  up  of  the  two  notes, 
ere  at  the  trial  avowedly  in  the  hands  of  the  defendant ; 
een  restored  to  him  at  the  time  diat  the  bond  was  taken. 
lie  witness,  was  called  to  prove  the  consideration  of 
tes  usurious,  in'  order  to  invalidate  die  bond.    He 
ctcd  to  as  being  an  indorser,  and  thereby  coming  to  set 
own  security.    But,  vrficn  the  peculiar  circumstances 
aae  appear,  the  Court  will  see  that  he  could  have  no 
interest  in  setting  aside  the  bond  j  fpr  if  he  were  inte- 
;  all  in  ghriag  his  evidence,  it  was  Fsidier  i^nst  prov- 
bct  for  which  he  was  called ;  fior  so  long  as  the  bond 
1«  he  was  intirely  discharged ;  therefore  it  was  his  in- 
flupport  it. 

I  if  there  be  no  objection  to  lus  evidence  in  point  of  in- 
he  only  consideration  is,  whether  he  shall  be  permitted 
date  hb  own  security.    They  admitted  die  propriety  of 
cral  nde,  that  no  person  ought  ever  to  be  permitted  to 
te  any  instrument  or  cash  paper  to  which  he  has  conr 
to  give  a  currency,  by  affixing  his  name.    But  that 
only  been  adopted  in  cases  where  die  action  has  been 
on  such  specific  note  or  bill  against  the  person  liable, 
le  evidence  of  die  indorser  could  not  be  received,  be- 
tends  to  impeach  his  own  security.    But  that  principk 
t  apply  here;  for  die  notes  of  hand  have  actuaUy  been 
p :  dicy  aw  not  die  subject  of  dispute  in  this  action ; 
nfote  ii  is  no  longer  the  interest  of  the  public  to  prevent 
^raer  from  telling  die  truth,  as  he  himself  is  00  longer 
Mm  diem,  and  they  have  ceased  to  be  in  circulation.    If 
he  notes  had  remained  as  a  collateral  security,  and  had 
s  merged  in  the  bond,  the  case  would  have  been  dlfier- 
Ls  the  witness  dierefore  was  not  interested  in  the  «ww, 
was  he  in  the  question;  for  die  jtt«rfw«  was  upon  the  va- 
f  the  bond,  (to  which  he  was  not  aparty,)  and  not  on  the 
K  die  quesdon  had  been,  whedicr  diese  notes  were  die 
Tadon  of  die  bondt  then  die  witness  might  have  been 

interested : 
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1786.  interested :  bat  that  had  been  proved  by  another  vn 
>  the  case  of  Clarke  against  Sbee  and  another  (a),  Lord 
"^^"-T®"  mentioned  the  case  of  Biub  and  RmvHnSf  wluch  wa 
Sbellct.  of  debt  upon  the  2  Geo.  2.  c,  24.  agunst  bribery ;  wl 
son  who  had  taken  the  bribery  oath  was  held  a  com] 
ness  to  prore  that  he  himself  had  been  bribed*  I 
cases  a  man  b  permitted  to  impeach  lus  own  secu 
pleading  usury  upon  the  record. 
Lord  Mansfisld,  Ch.  J. 
The  old  casesy  upon  the  competency  of  witnesses, 
upon  very  subtle  ground*  But  of  hte  years  the  Coui 
deavoured,  as  far  as  possible,  consistent  with  those 
to  let  the  objection  go  to  the  credit,  rather  than  to  the 
of  a  witness*  In  this  case,  it  seems  to  me  that  the  \ 
no  interest  in  the  present  question,  for  either  way  he  i 
ed.  If  the  bond  be  good,  it  puts  an  end  to  thenotes 
same  ground,  that  vacates  the  bond,  vacates  the  noi 
fore,  in  point  of  interest,  I  think  there  is  no  objed 
competency*  But  what  strikes  me  is  the  rule  of  b 
on  public  policy,  which  I  take  to  be  this ;  that  no 
has  signed  a  paper  or  deed  shall  ever  be  permitted  t( 
mony  to  invalidate  that  instrument  which  he  hatfa 
And  there  is  a  sound  reason  for  it;  because  efery  m 
party  to  an  instrument  gives  a  credit  to  it*  It  is  of  < 
to  mankind  that  no  person  should  hang  out  false  cc 
cdve  them^  by  first  affixing  his  signature  to  a  pap( 
afterwards  giving  testimony  to  invalidate  it  It  is  < 
right  in  the  case  of  notes ;  for  in  consequence  of  < 
tutes,  two  very  hard  cases  have  arisen.  '  First,  with 
gaming  note,  which,  though  in  the  possession  of  a  i 
chaser,  without  notice,  b  void.  It  is  similar  in  the 
ry  i  a  note  given  for  an  usurious  considerarion,  th 
hands  of  a  fair  indorsee,  is  equally  void.  And  then 
ever  a  man  signs  these  instruments,  he  is  always  u 
•ay,  that,  to  his  knowledge,  there  is  no  legal  objecti 
to  them.  The  civil  law  says,  nemo  alligans  stsam  tin 
auMendus,  Now  apply  this  general  maxim  to  the  [ 
with  the  disrincrion  which  has  been  taken*  It  has 
at  the  bar  that  this  rule  only  holds  where  the  actioi 
upon  the  notes  themselves,  and  therefore  not  lelc 
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at  I  take  the  cases  to  be  exactly  the  same.    For  the     1786. 
on  the  validity  of  the  bond  involves  in  it  the  validity  — — ^— - 
otcs.    The  obligee  of  this  bond  trusted  to  the  notes;    ^f^X#" 
hem  up  as  a  consideration  for  the  bond;  he  trusted  to  Sbil&bt. 
:  of  the  indorser,  and  that  be  knew  of  no  objection  to 
s;  and  yet  this  same  person  was  afterwards  called  to 
they  were  given  for  an  usurious  and  illegal  considera- 
aefoie,  on  that  ground,  I  am  of  opinion  that  he  was 
tpetent  witness, 

Bs,  J.   As  to  the  incompetency  df  Sediefs  evidence  on 
ad  of  interest^  I  am  clear  that  he  had  none ;  or  rather, 
ame  to  give  evidence  contrary  to  his  interest ;  because 
>ying  the  bond  he  set  up  die  notes.     But  the  general 
hat  no  man  shall  be  permitted  to  invalidate,  by  his  own 
y,  an  instrument  to  which  he  is  a  party;  and  there  has 
case  cited  in  which  this  rule  has  been  impeached. 
IS  indeed  been  an  instance,  where  a  man  was  suficred  to 
is  awn  dad.    That  was  a  case  before  me  at  the  last  as- 
hanauUr.    Two  brothers  joined  in  an  assignment  of  a 
d  the  question  was,  whether  one  of  them  had  any  in- 
the  vessel  at  the  time  of  the  assignment.  He  was  called 
that  he  hadnone.  His  evidence  was  objected  to,  on  die 
that  he  ought  not  to  be  permitted  to  contradict  his  own 
>ut  I  was  of  opinion  that  he  was  a  competent  witness^ 
he  came  to  swear  against.his  own  interest,  that  he  had  no 
r  whatever  in  the  vessel,  and  he  explained  it  in  this  man- 
t  the  person  to  whom  the  assignment  was  made  thought, 
\  witness  had  an  interest  in  the  vessel,  and  would  not  ac* 
assignment  unless  he  were  joined  in  it:  and  the  Court  of 
n  Pleas  refused  an  applicatbn  last  term,  to  set  aside  the 
and  s^eed  with  my  direction. 

better  in  general  that  objecdons  of  diis  kind  should  go 
viir,  dian  to  the  ctrnpeUncj^  of  the  witness.  But  the 
question  falls  within  the  general  rule,  that  no  man  shall 
litted  to  allege  b*is  own  turpitude  in  having  given  credit 
le  and  illegal  security. 

SUBST,  J.  The  general  rule  is,  that  where  a  man  is  not 
ed  in  the  events  he  shall  be  a  competent  witness,  though 
r  have  a  bias  upon  his  mind  with  regard  to  die  subjecti^ 
As  if  a  person  bring  t^iro  several  actions  against  two  de^ 
s  for  die  same  battery;  in  the  action  against  one,  die 
.  L  X  other 


r  * 
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other  mty  be  a  witness,  because  be  is  not  interoiie^  in  1 
Any  objecdone  toi  such  testimony  should  go  so  the  mi 
WALT^ir  ()^^  1^  |}|Q  tonipiUmj  of  the  witness:  therefore^  if  lb 
SOTftMv.  objection  had  rested  sdely  on  the  question  of  intcvcst, 
have  been  of  opinion  that  tedley  was  a  good  wiuicss. 
inadnusMble  cm  another  ground,  that  no  isaa  shall  b 
ted  to  invalidate  his  own  act ;  aad  here  be  has  been  a 
the  fraud  by  affijung  his  name  to  the  notes,  and  girki 
sanction;  and  having  done  that,  he  shall  not  be  admil 
aay  account,  to  say  that  those  notes  were  void. 

BuLLBR,  J.  Two  grounds  of  objection  have  been  ta 
first  steers  clear  of  interest  in  the  event  of  the  cause ;  a 
always  understocki  it  to  be  a  settled  prtneapk,  diat  no 
be  permitted  to  invalidate  his  own  act.  A  distinctioD 
attempted  to  be  made  between  the  present  case,  and  sn 
the  notes  themsdves ;  but  there  is  no  fbundaticn  for  8 
tmction.  For,  if  an  action  be  brought  on  a  note  ^ 
drawer,.an  indorser  cannot  be  called  as  a  witness  forUn 
'  he  is  hot  inteiested  ia  that  cause;  and  if  a  vordkt 
against  the  drawer,  and  satisfaction  obtained  from  hii 
.  dorser  is  discharged.  In  that  case  it  is  his  interest  to  t 
dxawer;  dierefone  there  it  no  differedce  between  an  ac 
the  notes  against  the  drawet ,  and  the  piesent  aetioa 
bond.  But  the  ground  of  objection  has  alwaya  beer 
man  shaU  invalidate  his  own  seeurity. 

As  to  the  question  of  iittifut^  it  is  much  to  be  ban 
there  is  such  confusion  in  the  cases.  I  have  alwsy 
opinion,  that  the  best  rule 'to  go  by,  was  to  cooside 
Ae  witness  was  to  derive  any  advantage  fioom  the  ev 
cause:  but  many  cases  tend  strongly  to  conttadtct 
The  material  thing  to  be  considered  is,  whether  tfa 
distinction  between  the  iatevest  which  the  witness  m 
^  iiiue  of  tbi  eatuet  smd  the  ^mtm  to  be  put  to  hi 
StroBgly  inclined  to  think  that  the  most  solid  ground  i 
fine  the  cijjection  to  an  interest  in  the  evffii  rf  the 
in  doing  that  we  must  overturn  many  cases.  As  h 
of  conunoners}  if  the  is^ue  be  on  a  right  of  common^ 
funds  on  a  custom  pervading  the  whole  manor,  the  e 
a  coMflBone?  is  not  admissible,  becalisei  as  it  dcpem 
cuatom,  the  record  in  that  action  wo^iM  be  evidence 
iei|ufint  dctktt  brought  by  that  veiy  wiiAesa  to  trj  the  ai 
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re  thcie  i$  a  good  fcason  for  not  recemng  his  tcatunonj;     1786^ 

case.    But  the  same  reason  does  not  hold  where  conu  — 

daimed  by  prescription  in  righi  of  a  particular  estate ;  ^t^^ 
\  ii  does  not  foltow,  if  <^.  has  a  prescrq)tiTe  right  of  Shillxt* 
n  bdonging  to  his  estate,  diat  B.  who  has  another  estate 
Bme  ttiailor  must  have  the  same  rights  neither  would  the 
nt  for  ^.  be  evidence  for  B.  and  yet  there  are  cases^ 
lay  it  down  as  a  general  rules  that  one  commoner  is  in 
a  witness  for  another. 

I  in  the  case  of  policies  of  insurance^  it  has  been  hehl» 
B  underwriter  cannot  be  a  witness  for  another.  RUmd 
^msofis  East,  ii  Ann.  And  the  East  LuHa  Cmupatsf  and 
,  Mkb.  16  Geo.  a.  cor.  Lte^  Ch.  J.  {a). 
Lcse  cases  if  the  evidence  offined  tend  to  invalidate  and 
the  instrument  itself,  that  may  be  a  reason  for  rejecting 
sdnony :  but  where  such  evidence  is  oflered  for  any  other 
1^  there  does  not  seem  to  be  any  good  reason  why  it  shoidd 
received^  for  that  verdict  could  not  be  given  in  evidence 
kr  action  upon  the  same  poGcy  against  the  witness  or 
ler  underwriter.  The  cases  on  this  subject,  which  have 
Bd  me  most,  are  two  later  ones  in  this  Court,  by  the  names 
■db  V.  Aid&KJv,  and  Frtneh  v.  FouUton^  E.  iiG.  3.  {b} 
woe  two  distinct  actions  of  covenant  brought  against 
rt-ovnen  of  a  ship  by  the  husband  of  her,  who  had  been 
ed  to  that  office  by  a  deed  eaecuted  by  all  the  jotnt- 
»  by  whidi  deed  they  empowered  lum  generally  to  ad- 
r  ksid  money,  Cfl^r.  The  husband  of  die  ship  insured  for 
nrners,  and  beought  separate  actions  against  two  of  them, 
rere  each  of  them  charged  for  the  amoottt  of  the  whole 
iid«  It  was  theie  agieed,  that  the  direction  to  insnrCi 
f  one  part-owner,  did  not  bind  the  rest.  And  in  the  fim 
igainst  Backhouse^  Mr.  Dunni^  offered  to  call  the  other 
ncr,  and  insisted  that  he  was  a  competent  witness,  bo- 
e  was  not  interested  in  the  event  of  that  suit;  for  that  each 
mo  causes  were  to  stand  on  its  own  evidence:  but  he  waa 
lbyLord./l^^mj;^,asanincompetentwitness(r)i  and  the 
upon  motion  for  a  new  trial,  were  afterwards  of  that  ofn* 
[here  the  second  defendant  was  certainly  not  inteitsted  to 
t  the  defence  in  the  first  cause;  for  if  the  pluntiff  had  re* 

Nis.  PH,  JS3.    (i)  5  Burr.  tjij.    (0  Vid.  X«kI  r.  Hayfcit,  Fwu  S4^ 

X  a  covered 
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covered  in  that,  the  second  defendant  who  was  ofieri 
witness  could  not  have  been  charged  with  any  part  d 
mages  recovered  in  the  first  action. 

Therefore,  if  there  be  any  difierence  between  an  ii 
the  question,  and  an  interest  in  the  event  of  the  cause 
interest  in  the  question  disables  a  witness,  I  thmk  di 
prove  that  this  witness  was  incompetent;  for  the  qu( 
to  him  was  upon  the  validity  of  die  notes.  How  0 
manner  such  evidence  was  to  bear  upon  the  case  was 
for  further  consideration  and  further  evidence  in  th( 
of  it ;  and  the  witness  could  not  tell  how  the  cause  w 
out,  or  what  efiect  his  testimony  might  produce. 

Ruled 


TwSfL  KuLEN  Kemp  and  Others  against  Vigk 

Money  HpHIS  was  an  action  on  a  policy  of  insurance,  ^ 

having  been  J-   on  to  be  tried  at  the  Sitdngs  after  lastJEoi^ 

"chLmE*^  GuiUball,  before  BuUeTf  J.  who  nonsuited  the  plaintti 

l3Tshi  ^P^"  *  motion  to  set  aside  that  nonsuit,  the  folhn 

cfptuTcd  were  reported.  That  the  insurance  was  upon  goodi 
by\h"*&wn-  t^c  ship  Emanuel,  at  and  from  Falmoutb  to  MarseiUes^ 

trs  upon  the  ^  Datttsb  ship ;  and  on  the  policy  was  this  mcmorandi 

event  of  the         r  «        •         •  •      •      .         •         i 

i£/^*$arrivii  "  following  msurancc  is  declared  to  be  on  money  ex 
^iiU^t'^Th^  **  reclaiming  the  ship  and  cargo  valued  at  the  sum  ^ 
«hip  being  ««  be  declared  hereafter.  The  loss  to  be  paid  in  c 
t^a  restored  "  ^^*  ^^^  mivt  at  MarsiiUis^zxkd,  without  further  i 
upon  up.  u  terest  than  this  policy  %  warranted  free  from  all  ai 
quished  hlr  <«  without  the  benefit  of  salvage.'' 
w'lrSe^'^  It  appeared  that  the  plaintiflFs  were  proprietors  of 
fvirfiBiost;  but  uot  of  the  shtp.  That  the  ship  originally  sailc 
ai^«i7he '  cargo  on  board  from  Riga  on  a  voyage  to  Marsalh 
goods  were    ^^  insuraucc  had  been  efiected  at  Bremen  upon  th 

ordeirffd  to 

be  srid,  And  that  voyage ;  in  the  course  of  which  she  was  taken,  a 
i^^^thc'  *"*^  Fdmjouth  by  an  English  privateer.  That  senter 
ippeaL  vrcre  demuatiou  had  been  there  obtained,  which  was  aft< 
defrayed'*'  vcrscd  upon  the  prize  having  been  proved  to  be  a  ne 
therewith;    but  the  cxpcnscs  of  procuring  that  reversal  were 

yet  in  avtf"  . 

tnent  uf  i    the  Admiralty  Court  to  be  a  <:harge  upon  the  a 

lo«i  by  ci/*- 

r*M  ii  bad»  beoute  the  »hip  might,  notwithitanding  the  capture,  have  afterwards  ai 
mlitu  i  ^nd  thii  being  a  wagering  policy,  the  assurtd  could  not  at  any  time  abaa 
1  J,  I  a  SaiL  1*6. 1  Mar,  R.  536.] 


rHB  Twenty-sixth  Year  of  GEORGE  IIL  305 

8  agents  accordingly  paid  the  sum  of  1031/.  14/.  for     1786, 
mscs  of  xeclaiming  the  ship  and  cargo;  and  immedi-  ■ 
K:ared  the  policy  in  question  to  be  effected  in  January    ^^"J' 
xording  to  the  purport  of  the  memorandum.    In  the     mma 
following  the  ship  set  sail  from  Falmouth  with  the  ori-     ^'^"** 
go  oh  board,  in  the  prosecution  of  her  voyage  to  Mar* 
ut  on  the  26th  of  the  same  month,  before  her  arrival 
as  captured  by  a  Spanish  ship,  and  carried  into  Ceuta  in 
rhere   she  was   again  condemned.      An   appeal   was 
in  the  superior  Court  of  Madrid^  which  promising  to  be 
ontinuance,  the  cargo,  which  was  of  a  perishable  nature, 
rred  to  be  sold,  and  the  proceeds  to  be  brought  into 
>  wait  the  event  of  the  suit.    In  May  1783  the  vessel 
ored  by  sencence  of  the  Court,  and  the  surplus  of  the 
i  which  arose  from  the  sale  of  the  cargo  was  paid  to  the 
deducting  the  expenses  incurred  in  Spain  in  prosecut- 
ippeal.   After  all  the  charges  paid,  there  only  remained 
ix  rix-doUars.     As  soon  as  the  ship  was  liberated,  she 
>m  Ceuta  to  Malaga^  in  order  to  refit,  and  having  there 
e  necessary  repairs,  set  sail  for  Bremen^  and  in  that 
iras  lost. 

nsurance  Qiade  upon  the  cargo  at  Bremen  has  been  paid, 
leclaration  averred  that  <<  whilst  the  ship  was  proceeding 
said  voyage  from  Falmouth  to  Marseilles,  and  before  she 
trrive  at  Marseilles,  she  was  captured  by  the  Spaniards, 
freby  the  said  ship,  and  also  the  goods  and  merchandises  on 
yer,  were  totally  lost  to  the  plaintiffs.*^ 
su,  J.  then  proceeded  to  observe  that  at  the  trial  it 
cted  on  the  part  of  the  defendant,  ist.  That  this  was  not 
tble  interest;  and  2d]y,  That  the  plaintifis  could  not  re- 
on  the  policy  in  this  form  of  declaring ;  for  they  had 
e  loss  to  have  happened  by  capture:  whereas  though 
il  was  captured,  yet,  having  been  afterwards  restored^ 
It  have  reached  her  destined  port,  notwithstanding  the 
in  which  case  the  underwriters  would  have  been  dis- 
by  the  terms  of  the  memorandum.  And  that  he,  being 
pinion,  had  nonsuited  the  plaintiffs. 
If  and  Adam  shewed  cause;  and  contended  that  the  non- 
lit  to  stand,  as  well  upon  the  merits,  as  upon  the  vali- 
the  objection,  which  had  been  taken  in  point  of  form, 
terial  in  the  first  instance  for  the  Court  to  consider  how 

far 
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1 786*     far  the  averment  made  by  the  plaintiflTs,  that  they  arc  h 

in  the  premises,  is  well  founded  in  point  of  law  5  for 

^^^^^  pear  that  the  underwriters  at  Bremen  were  answerabl 
mwatrntt  expenses  which  had  been  mcurred  in  reclaiming  the  { 
Viowi.  ^^^^  point  of  view  the  present  contract  would  amount  H 
surance,  and  was  consequently  void.  Then  as  to  the  ev< 
cd>  which  is  the  arrival  of  the  ship  at  Marseilles ;  in  ore 
title  the  plaintiffs  to  recover  upon  an  averment  of  a  losi 
turc,  they  should  have  proved  that  the  ship  did  not  arriv 
consequence  of  the  capture.  But,  notwithstanding  tl 
the  ship  might  afterwards  have  reached  her  port  of  dc 
Tliis  policy  is  essentially  defective  and  nugatory ;  fot 
ject-matter  of  the  insurance  is  entirely  unconnected 
event  which  is  insured  against,  the  plaintiff  not  havin 
against  any  event  by  which  he  might  be  deprived  of  hi 
ty.  And  whether  the  ship  and  cargo  arrived  or  not  at , 
was  perfectly  immaterial;  for  if  the  ship  and  cargo  an 
plaintiffs  could  not  have  been  reimbursed  the  expcns 
they  had  been  put  to ;  the  carga  would  still  only  havcb( 
its  original  value;  and  if  it  did  not  arrive  there,  theuni 
at  Bremen  would  have  been  liable^  So  that  it  would  I 
no  difference  as  to  the  real  interest  of  the  plaintifis,  wl 
insurance  had  been  made  upon  the  arrival  of  any  0 
and  it  is  in  the  nature  of  a  wager. 

To  entitle  the  plaintiffs  to  recover,  it  was  incumber 
at  the  trial  to  have  shewn  two  things  ;  ist,  That  the  \ 
her  utmost  endeavours  to  get  to  AfarsetUes;  and  for  th 
It  must  be  taken,  that  the  plaintiffs,  had  a  right  to  ordei 
nation  of  the  vessel;  adly.  That  she  was  prevented firoi 
there  by  some  peril  insured  against.  The  event  insur 
he  re  J  was  the  non-arrival  of  the  ship  at  AtarseUksj  and  1 
averment  that  the  ship  was  captured.  If  this  had  bee 
fipon  interest^  the  averment  that  the  ship  was  Captur 
hive  been  good  \  for,  in  such  case,  wherever  the  voya{ 
ruptcd  or  defeated,  the  party  interested  may  abandon 
otherwise  upon  a  wagering  policy,  there  being  nothinj 
don,  as  the  subject-matter  of  the  insurance  in  questic 
pable  of  abandonment :  and  this  distinction  wa5  takei 
gerald  and  Pole  (a).  Here  then  the  plaintiffs  have  cn 
two  inconsistent  contracts.  As  against  the  tlndcrwrite 

(«)  5  Brow,  App,  137. 
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jwyt,  the  i^Rt^  were  mtaded  to  aboodoa  ufoa  dv  irst  of     \^»6. 

these  coatr»cts»  and  recorer  as  for  a  total  loss;  for  such  a  pdiqr 

is  an  iiidcmiikj  s^gabst  a  paiticiiiar  €i«cnt  by  which  aylees  or  da-     ^^ 
asage  mzj  accrue  toche  thi^  iimred.    Bat  wkh  regaid  to  the     ^v-<^ 
pieaeBt  conoract^  the  eveat  iasured  beiag  the  arrival  pf  the  ship     ^'^'* 
at  Mmneitks,  the  ptaindft  could  not  abaodoBt.bat  were  boand 
10  nae  their  bpst  eodeavoars  to  sead  the  ship  thkher.   For  if  by 
any  act  of  the  assured^  as  by  ahaadonaient,  k  was  rendered  aa- 
necessary  for  the  tsUp  lo  ptooeed  to  MantUUf^  and  ineoaso- 
qaeace  Ac  steered  a  dafetat  coursej  the  nodcrwriier  was  in- 
stantly discharged;  therefore  the  very  act  of  abandonoKat,  which 
eaabled  the  plaintiffs  to  call  upon  the  anderwiiters  at  Brmai, 
piechides  them  from  maintainiBg  their  present  demand. 

Piggot  and  JBa&fawa,  €9niri,  argued,  from  the  clear  inteation 
of  the  paartaes,  that  the  only  object  of  the  iasttredt  ia  procuring 
the  policy  in  question  to  be  effected,  was  to  indemnify  them- 
sehres  agaiast  the  expenses  which  they  had  been  put  to  in  re- 
clsiaaing  the  cargo,  l^hey  had  acted  imm  JUe,  aad  laid  all  the 
information  which  they  were  in  possessioa  of  be£ore  the  under- 
writers. This  demand  is  declared  to  he  for  money  actually  ex- 
pendcd  tspon  the  goods,  aad  dMerefore  die  increase  is  only  to  be 
caaaiderel  as  an  increase  of  the  original  raloe  of  the  cargo,  aad 
as  if  it  had  been  under^nsused  at  fifst ;  in  which  case  ic  would 
certainly  have  boen  competent  So  chem  to  have  covciwd  the 
whole  of  their  inseieat  by  a  ftedi  instMnoe. 

Akfaoagh  by  the  terms  of  die  mcmorandaafi  on  the  poliqr 

Ac  event  insuted  was  the  arrif  al  of  die  i4^  at  MarHiOeSp  aad 

•w^ of  the  eargo,'  yet  that  must  aeoessarily  be  confined  to  her 

^ttwal  in  Ofot  voyage.    It  could  never  have  been  the  meaning 

of  the  parties,  that  the  assurers  were  to  be  discharged,  if  the  ship 

tnived  at  MarstUks  at  any  distwoe  of  tame;  every  contraa  of 

this  nataie  is  obviouriy  confined  to  die  voyage  intended.     But 

if  4e  dbject  of  die  voyage  were  defeated  by  any  peril  in  the 

course  of  it,  die  condmiation  of  it  becaaie  nugatory ;  and  the 

^^led  having  in  consequence  abandoned  that  voyage^  and 

^(^iftwinls  steered  a  difierent  course,  it  cannot  be  oonsidered  as 

waouuiing  to  a  deviation  for  the  purpose  of  dischai^g  the  an- 

*n»Titers;  for  die  moment  dnt  d^  voyage  was  defecfiod*  that 

«^at  happened  upon  which  they  weve  MaUe.    Ijfae  sMbseqaent 

MNenoefcr  rrstoring  the  riiip  and  cargo  will  aot  vary  the  ^aea^ 

^Q«  When  the  vessel  was  taken  and  carried  into  Ceuta^  it  was 

impossible 
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1786.     impossible  to  foresee  what  expenses  would  be  inecurtedi  s 

— — —  cargo  being  of  a  perishable  nature,  it  was  thought  most 

KemV     advantage  of  all  parties  to  dispose  of  it :  this  being  accoi 

^gamH      done,  a  total  end  was  put  to  the  voyage,  and  from  that  0 

^'^'"'     the  defendant  was  fixed.     What  became  of  the  ship  aftt 

was  perfectly  immaterial  to  these  parties.  The  sale  dien 

the  cargo,  being  the  unavoidable  consequence  of  the  € 

must  have  relation  back  to  its  original  cause;  and  tl 

averment  in  the  declaration  is  true  and  proper. 

Lord  Mansfield,  Ch.  J.  The  interest  on  which  th< 
tifis  eflected  this  policy,  was  money  laid  out  in  reclain: 
cargo.  The  event  insured  by  the  policy  was  the  arriva 
ship  at  Marseilles.  If  she  did  not  arrive,  then  the  money 
be  paid ;  if  she  did,  there  was  an  end  of  the  insurance, 
accrued  upon  the  cargo  in  the  voyage;  the  underwriter  i 
and  the  loss  is  averred  in  the  declaration  to  be  /y  captun 
fact  of  the  case  is,  that  the  ship  was  taken  by  a  Spamsb  pr 
but  was  afterwards  restored,  and  in  a  condition  to  pun 
voyage,'  and  was  afterwards  lost  in  another  voyage. 
The  answers  to  this  case  are  decisive. 
First,  this  is  a  wagering  policy,  and  it  is  just  the  sai 
the  event  insured  had  been  the  arrival  of  any  other  ship  s 
seilles.  The  loss  or  safe  arrival  of  the  ship  did  not  a 
security.  The  parties  were  interested  in  the  carp  ahne, 
event  insured  was  the  arrival  of  the  ship,  and  not  of  the  ca 
necessary  consequence  of  this  being  a  wagering  policy 
the  insured  cannot  abandon :  but,  even  supposing  it  to  I 
licy  on  interest,  it  is  enough  to  say,  that  in  this  case  the 
never  did  abandon.  In  efiect,  there  was  only  a  tempor 
ture,  and  though  by  construction  a  temporary  capture  i 
loss,  as  that  an  assured  upon  interest  b  warranted  in  aba 
at  the  time,  if  he  please,  yet  we  must  consider  what  the 
the  case  was  between  these  parties :  now  this  was  a  v 
policy,  and  in  such  case  there  can  be  no  abandonment. 
But  what  alone  is  a  fatal  objection  to  the  plaintiff's  < 
that  they  did  not  attempt  to  pursue  the  voyage  to  M 
wluch  it  was  in  their  power  to  do  after  they  left  CWtf. 
circumstance  of  .the  ship's  having  been  captured  and  dets 
a  time,  did  not  prevent  her  frotti  prosecuting  her  voya 
she  was  liberated  ^  nor  is  it  any  excusci  that  the  plaintii 
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;r  controttl  her  destination ;  for  in  wagering  policies  the     I78d. 

take  upon  them  to  perform  aU  that  the  owners  themselves  ^ 

»sel  could  have  done  in  the  same  situation.  KkmIT 

£xe  in  every  point  of  view  the  plaintifis  are  precluded     ^wi 

xsvermg* 

!es»  J.    I  shall  confine  myself  to  the  formal  objection 

as  been  taken,  because  I  have  some  doubts  lyhether  the 

had  not  an  insurable  interest ;  for  by  the  sentence  of 
rt  of  Admiralty  the  expenses  of  reclaiming  were  thrown 
;  owners  of  the  cargo,  by  which  the  price  of  it  was  in* 
therefore  I  forbear  to  give  any  opinion  upon  that  ground, 
the  other  grounds,  it  b  clear  that  the  plaintiflF  cannot 

In  the  first  place,  there  was  certainly  a  deviation,  for 

set  sail  for  Malaga^  instead  of  proceeding  to  MarsdUa. 

(T,  the  plaintifi^  has  declared  for  a  loss  by  ct^ture :  but 

!  capture,  the  policy  might  still  have  been  complied  with 

lip's  going  to  Marseilksi  and  therefore  the  loss  cannot 

o  have  happened  by  that  circumstance. 

[UEST,  J.  I  mm  of  the  same  opinion  with  my  Lord  upon 

nts.     In  the  first  place,  this  is  to  be  considered  as  a  wa- 

lolicy ;  and  in  such  case,  the  party  insured  takes  upon 

to  do  every  thing  which  the  owners  of  the  ship  might 

ne ;  and  they  might  have  directed  the  ship  to  Marseilks. 

>  certain  that  the  party  insuring  a  ship  to  any  place  must 

luc  diligence  to  further  her  voyage  thither,  which  not 

ieen  done  in  this  case,  upon  that  ground  also  the  non- 

ht  to  stand. 

ER,  J.     It  would  be  a  sufficient  objection  in  this  casCy 

loss  is  averred  to  he  by  capture ;  but  as  the  merits  have 

ne  into,  I  shall  give  my  reasons  for  supporting  the  rion- 

>n  these  grounds  also.    Policies  of  insurance  are  of  two 

jither  upon  interest,  or  by  way  of  wager.    Where  it  is 

terest,  it  has  been  solenmly  determined  that  it  is  merely 

ict  of  indemnity,  and  therefore  ought  to  be  so  framed 

party  can  only  recover  in  case  of  a  loss  really  sustained, 

he  precise  amount  of  that  loss.    My  opinion  at  the  trial 

it  the  parties  had  it  in  view  to  insure  a  real  interest,  and 

diemsclvcs  by  the  policy.    But  whatever  their  intcntiont 

ttve  been,  the  Court  is  bound  to  look  to  the  instrument, 

what  they  have  done ;  and  if  they  have  not  expresised 

tenons  upon  the  policy^  the  Court  camiot  help  them, 

and 


ICVLKII 
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<78lS»  md  they  nust  itrntin  bound  hj  didr  coalnct:*  The 
sttnoes  of  this  cise  are,  that  the  plaindflii  were  owna 
cargOf  but  were  not  interested  m  the  siip.    They  laid 

n^iiMt  money  which  is  the  svbject  of  the  insunnoe  in  rediim 
after  a  capture  and  condemnation  ;  and  although  tiiey 
no  degree  interested  in  the  sUp,  yet  die  event  which 
tmred,  is  the  safe  arrival  of  the  ship  at  Marsdllis.  Thes 
therefore,  who  were  interested  in  the  cargo  alone,  did  n 
ibai^  but  something  else  with  whidi  they  had  no  cooca 
goods  might  all  have  aitived  safe,  and  the  ship  have  be 
and  yet  they  would  have  been  entitled  to  recover  on  this 
for  a  total  loss.  And  on  the  other  hand,  if  the  diip  had 
and  the  goods  had  been  lost,  they  could  not  have  recovei 
though  they  would  have  really  sustained  a  damage.  Tl 
is  not  adapted  to  the  real  truth  of  the  case.  This  ti 
wagering  poHcy,  and  that  circumstance  alone  is  dead 
the  ground  of  merits.  The  cases  of  wagering  policies,  a 
cies  upon  interest,  have  been  confounded  in  the  aiganie 
the  latter  case,  if  the  voyage  be  lost,  it  is  not  necessary 
assured  to  proceed  on  with  the  hulk  of  the  ship ;  for 
at  liberty  to  abandon  ;  but  tfien  there  must  be  an  abanc 
in  point  of  iict.  Therefore,  in  this  case,  it  is  enough  to  i 
even  if  the  parties  could  have  abandoned,  they  havje  n 
it.  The  pkuntiffs  have  qo  ground  for  maintaining  thi 
either  upon  the  merits,  or  upon  the  formal  objection. 

Ruiedisd 


jT^^.         Belfour  Administrator,  &c.  against  Wesi 
Alesseewbo  'T^HIS  was  wfL  actiou  of '  covcf aut. 
^y  re"?  '"^  "^^  dedaradon  stated.  That  by  an  indenture  mad 

J^,wiA  "^  °f>^»"^*««7th  year  of  die  reign,  ejV.  the  intcs 
exprewM.  tnised  to  the  defendant  a  messuage  or  tenement,  with  di 
S^aki<fby  **^««^  ^^-  «  If'^ipping^tPBet,  for  ai  jears,  at  the  yeariy 
T'ntht^J^  ^^  payable  quarterly;  in  which  indenture  was  a  am 
^^^tf^' ^  port  of  Oe  defaulan^  Tbrt 

^'ii^^^'^'^'^^^^^y^^'    It  then  stated  a  breach  of  die  a 


the  premises  '         *  "~"^  w%»*^«  •  w.v«M«ft  w»   ^w^  ^ 

ire  burned  for  non-payment  of  half  a  year*s  rent,  due  at  Lady  day 
f^ri^  Hca-Hiat  by  dKsaid  iadentife  of  lease,  in  die  sai^ 
St^  n!r"  "*^  ««<n«iowd,  it  U  Either  covenanted  diat  he  the  s 


lice  (a),  [and  to  relief  in  Equity,  iS  FV/.  117.  6  T.  R.  ^.] 

(a)  Vid.  Jhf  i.  EUu  V.  Sanikam,  post.  705.  [and  6  T.  R.  3*3.] 


\ 
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fendatit  should  and  would>  at  hSs  own  proper  com  and  charges^     1786. 
from  dme  to  timcj  and  at  all  dmes,  during  the  continiiaace  of 


that  demifie^  ^wcH  and  sufficiently  repair,  uphold^  support,  Wet  ^'''^"^ 
and  keep  the  said  messuage  or  tenement  and  premiiet,  thereby  Watr^K. 
demised,  and  every  pan  and  parcel  thereof,  vnA  their  And  evefy 
of  their  appurtenances,  and  all  the  glass  windowa,  patementt, 
tSTe.  thereanto  belonging,  if^  by,  and  with,  all  ind  all  matiner 
of  needful  and  necessary  reparations  and  amendments  wAatso^ 
ever,  wheuy   where,  and  as  often  as,  need  or  occasion  shall  be 
t>r  require^  {casutJ^s  hj  fire  only  and  ahvajs  exttfUds)  and  the 
said  messuage  or  tenement,  and  all  and  singular  other  the  pre- 
mises, being  so  well  and  sufficiently  repaired,  upheld,  ffc.  and 
kept  as  aforesaid,  should  and  would,  at  die  end  or  other  sooner 
determination  of  that  present  demise,  which  should  first  happen, 
peaceably  and  quietly  leare,  surrender  and  yield  up  unto  the 
said  intestate,  his  heirs,  or  assigns  {casuMes  hjfire  only  emctpted 
AT  €fire£Md).    And  moreover  that  it  should  and  might  be  law- 
ful to  and  for  the  said  intestate,  his  heirs  and  assigns^  and  every 
of  them,  and  dieir  and  each  of  their  attomies  or  agents,  stewanfal 
or  officers,  with  workmen  or  others,  in  theit  respective  com- 
pany or  companies,  or  without,  twice  or  ofiener  in  every  year, 
yearly,  during  the  term  thereby  granted,  at  reasonabjle  times  in 
the  day-time,  to  enter  and  come  into  and  upon  the  said  messuage 
or  tenement  and  premises  thereby  demised,  every  or  any  part 
thereof,  there  to  view,  search,  and  see  the  state  and  coiidition 
of  the  same,.and  of  the  repairs  thereof,  and  of  all  defects,  decays, 
and  wants  of  reparation  thdh  and  there  found  to  give  or  leave 
notice  or  warning,  in  writing,  at  or  upon  tte  said  premises  or 
some  part  thereof,  unto  or  for  the  said  defendant,  his  executors, 
administrators,  or  assigns,  to  repair  and  amend  the  same  wtthki 
the  space  of  three  calendar  months  then  next  foltowing  \  with- 
in which  said  time  or  space  of  three  months,  the  sud  defendant^ 
for  himself,  his  executors,  administrators,  and  assigns,  and  every 
of  them,  did  thereby  covenant,  promise,  and  agree  to  and  with 
^  taoA  intestate,  his  heirs,  and  assigns,  to  tep^r  aii4  amend  the 
'^t  accordingly  {casualties  ty  fift  miy  extepuA  4st  tfiresaH). 
And  the  said  defendant  farther  sahh,  that  the  said  plaiirtiff 
<>"gbt  not  to  have  or  maintain  his  albrendd  acdoQ  against  him, 
^cause  he  saith  that  before  JURcbaelmas  day  1 783,  to  wit,  on  tlie      ^ 
2Sti  of  September  1783,  the  said  demised  premiset^  with  the 
appurtenances,  against  the  will  and  without  the  default  of  the 
^  defendant,  vfere  burned,  and  consumed  by  fire,  whereof  the 

8  said 
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1786.    Mid  intestate  afterwards  in  hb  lifetime,  to  wit,  on  the  « 

—  and  year  last  aforesaid,  at  C9V.  had  notice  i  and  the  k 

^11^^  to^  was  then  and  there  requested  by  the  said  defendant  t 
Weston,  the  premises  aforesaid  with  the  appurtenances.  And 
defendant  further  saith,  that  the  said  demised  premises^ 
appurtenances,  were  mi,  nor  was  any  part  thereof,  retk 
said  intestate,  for  half  a  year  next  following  the  said  Mi 
day  in  the  said  year  1783,  nor  are  the  same  yet  rebnil 
the  said  defendant  during  all  the  time  aforesaid  neitbet 
enjoyed,  nor  could  have  or  enjoy,  any  use,  benefit,  or  occu 
the  said  dennsed premises,  with  the  appurtenances.  And 
said  defendant  b  ready  to  verify,  wherefore  ts^c. 

To  this  plea  there  was  a  general  demurrer,  and  jo 
demurrer. 

lie  Court  did  not  hear  any  argument  on  this  case ;  th 
of  opinion  that  'the  point  had  already  been  determinei 
authorities  in  AIL  27.  a  Stra.  763.  and  2  X.  Rajm.  14; 
BuLLER,  J.  read  the  following  note  of  the  case  of 
against  jUnsky  and  R$ttter,  at  the  Sittings  at  IVestminst 
Michaelmas  Term  1767.  That  was  an  ejectment  by  th 
against  his  landlord  to  recover  the  possession  of  som 
which  had  been  burned  down  during  the  term,  and  ! 
rebuilt  by  the  landlord.  In  the  lease  there  was  an  expr 
nant  on  the  part  of  the  tenant  to  pay  rent ',  but  he  had  ( 
subsequent  to  the  time  of  the  fire.  Lord  Mansfiek 
whom  thb  was  tried,  said,  the  consequence  of  the  hou 
burned  down  b,  that  the  landlord  is  not  obliged  to  reb 
the  tenant  is  obliged  to  pay  the  rent  during  the  wh( 
The  premises  consist  of  houses  only,  and  the  fire  has  ma 
quite  useless.  In  March  1763  the  premises  were  w< 
,  diing ;  but  the  landlord,  if  he  had  insisted  on  the-rigc 
law,  might  have  obliged  the  plaintiff  to  pay  the  rent 
thing  during  the  remainder  of  the  term ;  and  then  the 
would  have  been  glad  to  have  delivered  up  the  premise 
bouses  being  insured,  b  nothing  to  the  tenant.  Then 
left  it  to  the  jury  to  consider,  whether  it  was  not  to  be  pi 
that  the  tenant  had  abandoned  the  lease  at  the  time  of  1 
and  accordingly  the  defendant  had  a  verdict. 

Judgment  for  the  plaint 

(fl)  Vide  3  Burr.  1637. 
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1786. 
Pray  and  Others  against  Edie.  >^!^* 

sc  upon  a  policy  of  assurance  on  a  ship  apd  i^s  cargo  ^^^  H«n« 
Sufiiury  in  Georgia  to  Amsterdam^  it  was  agreed  that  abraad  effect 
should  be  taken  for  the  plaintifii,  and  that  the  defcn-  \^!Zp. 
iinsel  shbttld  have  the  liberty  of  moving  the  Court  to  Z^h 
%  and  enter  a  verdict  for  the  defendant  (without  costs>)  lining  his* 
the  construction  of  the  25  Gto.  3.  c.  44.  the  Court  U**^  •' 
\  of  opinioni   that  the  plaintiffs  were  not  entitled  to  policy  u 

▼Old  by 
%S  Gf,%, 

use  was  tried  before  BulUr^  J.  at  the  Sittings  after  last  '-^fi** 
arm^  at  Guildhall;  when  it  appeared,  that  the  plaintiffs  igent,cf- 
Jeorpa^  and  had  formerly  been  owners  of  the  vessel,  J^l^for 
e  May  1785  had  transferred  their  property  in  her  to  his  imndpil 
V  who  resided  in  the  same  country.    The  names  of  the  [brotdf 
were  at  the  head  of  the  policy,  which  was  under-  "H*  °* 

reside  in 

>y  the  defendant  in  September  1785  |  and  the  declara-  MmgUndT 


id  that  they  had  made  it  for  the  benefit  of  Pierce^  in  ^J}^"^. 
ic  interest  was  averred  to  be.  tmrirds  «- 

:  were  all  the  facts  which  were  material  in  the  present  aiIg^s. 
3d  upon  these  two  questions  arose.  '^i^.  8«e 

Vhedier,  when  an  agent  effects  a  policy  for  hi^  princi-  464.'/' 
ling  'abroad,  the  act  of  the  25  Geo.  3.  c,  44.  requires 
I  agent's  name  should  be  inserted  eo  nomine,  as  agent  ? 
Whether  under  the  same  act  it  is  necessary' that  such 
ho  effects  the  policy  for  his  principal  residing  abroad, 
imself  reside  in  England, 

e,  Afsngay,  and  LanVf  shewed  cause  agunst  the  rule  for 
nde  the  verdict. 

the  rigor  of  the  act  with  respect  to  foreigners,  and  the 
il  impediments  which  it  throws  in  the  way  of  com-* 
he  Court  in  their  construction  of  it  will  lean  as  much  as 
against  the  objections  which  have  been  taken.  As  far 
:ts  the  present  plaintiffs,  it  operates  as  an  en  pott  facto 
time  having  bedi  allowed,  as  has  been  usual  in  acts 
date  to  general  commerce,  for  foreigners  to  be  apprized 
!ect8  of  the  law,  or  of  the  alteration  in  the  commercial 
F  the  kingdom!  and,  at  the  time  that  the  insurance  was 
I  the  plaintiffs  had  no  notice  of  such  an  act. 

As 


aU  CASES  IK  TRINITY  TERM, 

I7t6.     As  to  the  ist  objection,  the  intention  of  the  Legtsh 
not  appear  by  the  nvords  of  the  act  to  have  been  that,  h 


)lii| 


^^  pnncipal  resided  abroad,  the  agent's  name  should  be  ii 
£xiic«  nomine^  as  agent:  nor  is  such  intention  to  be  collected 
prggmUe,  which  only  recites  that  it  was  meant  to  guai 
miichicfa  which  had  arisen  from  efiecting  policies  m  h 
the  act  itself  only  guards  against  those.  Therefore  as 
of  the  person  effecting  the,  policy  does  in  fact  app 
the  face  of  it,  the  provision  of  the  act  is  satisfied.  11 
cUuse  of  the  act  declares  that,  in  case  the  principal 
reside  in  Efiglandf  the  tmrne  of  his  agent  efiecting  the  pc 
be  inserted;  but  that  is  only  descriptive  of  thepenon, 
of  his  character.  The  ag^t  in  thb  clause  b  not  iis< 
iame  sense  as  it  b  in  the  first. 

With  respect  to  the  2d  objection,  there  are  no  wor 
statute  to  warrant  the  construction  contended  for,  that  i 
yvho  effiects  the  policy  must  himself  reside  in  EnglasuL 
recited  in  the  preamble  that  inconveniencies  had  arisen  fi 
mitting  persons  to  efitct  policies  who  resided  out  of  tl 
dom;  and  this  regulation  being  restrictive  of  a  commerd 
of  long  standing,  the  Court  will  construe  the  words  stric 
the  words  themselves  only  amount  to  this,  that,  if  the  ] 
himself  does  not  reside  in  England^  the  policy  shall  be 
by  his  agmt^  but  the  act  does  not  go  on  to  require  t 
agent  should  necessarily  reside  in  England. 

Besides,  if  there  had  been  any  real  ground  for  rither 

objectioos,  the  defendant  has  precluded  himself  from  tal 

advantage  of  it,  by  entering  into  the  contract ;  as  it  is 

tent  for  any  man  to  waive  an  advantage  which  the  law  gi^ 

The  counsel  on  the  other  side  were  stopped  by  the  C 

Lord  Mansfield,  Ch.  J.    Whatever  doubts  I  may 

my  own  breast  with  respect  to  the  policy  and  expedience 

laW|  yet  as  long  as  it  continues  in  force,  I  am  bound  t 

executed  according  to  its  meaning ;  and  howeyer  I  ma 

that  this  is  not  a  commendable  defence  in  the  undei 

yet  that  is  a  matter  for  his  consideration  and  not  mine, 

I  liave  not  a  particle  of  doubt  as  to  the  true  construe 

this  act.    liCt  us  consider  what  are  the  mischiefs  intend( 

lemedied,  and  the  provisions  of  the  act  for  remedying  then 

preambU  recites  that  great  inconveniencies  had  arisen  fron 
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mt  in  policies  of  insurance  the  names  of  the  persons     1786. 

\  benefit  or  on  whose  account  such  policies  were  af- — . 

[liis  is  the  miachief  \  and  it  is  remedied  by  enacting  that  Jl^ 
\c^al  resides  in  Englafidy  his  own  name  shall  be  insertedj  ssmL 
amounts  to  the  same  thing,  the  n^une  oi  bis  ^gmt  eo 
agenijor  bim.  If  the  agent  were  not  to  be  named  io 
'  in  the  capacity  of  agent  for  tie  insured,  the  public 
U  be  left  ignorant  who  the  insured  was ;  and  the  pr in- 
ndon  of  the  act  would  be  defeated.  Then  as  to  th^ 
te  insured  living  abroad^  who  cannot  insure  in  his  own 
re  can  be  noxioubt  but  that  the  name  of  his  agent  must 
df  00  nomine^  as  agent. 

so  strongly  inclined  to  think  that  the  other  objection 
rd  to  the  re^dence  of  the  agent  is  good  \  but  it  is  not 
tQ  give  a  direct  opinion  on  that  point, 
lie  hardships  upon  foreigners  \  if  they  enter  into  coch 
England^  and  apply  to  our  Courts  of  judicature  to  en« 
erformance  of  them^  they  must  submit  themselves  t^ 
L  by  the  laws  of  this  kingdom,  and  to  our  exposition  of 

K,  J .  It  seems  to  me  to  have  been  the  intention  of  the 
re  that  the  name  of  the  agent,  who  effects  the  policy 
prindpal  residing  abroad,  should  be  inserted  in  tfao 
ud  agent  for  such  person.  For  die  word  **  agenf*  in 
d  daiise  is  to  bq  undersux>d  in  the  same  sense  as  it  is 
the  first.  And  I  have  as  little  doubt  ihat  the  meaning 
is  that  such  agent  should  reside  in  Gnat  Britain. 

er  Cur.  Jf^}^  ^l^solnle. 


The 


yt6  Cases  in  trinity  term, 

1786.     •' 

nr^^adn.  The  King  against  John  Fearnlet. 

"■^'J*'  A  HIS  was  a  demurrer  to  an  indictment, 
■n  tndjct-     Wcst-Riding^  At  the  General  Quarter  Sessions  of 
L^^^n  i^f.^    *>f  TorhbireS  of  our  lord  the  king,  holden  at  Kmn 
nor  Court,        |q  ^t.      1  in  and  for  the  West-Riding  of  the 
miy  b<  u-    JVi,  on  Tuesday  the  ^h  day  ef  October^  in  the  2  Jth  ^ 
^"h^jW/-  before  tic.  that  the  same  Sessions  of  the  peace  is  adjwr 
Stii*n  of      justices  aforesaid  until  Thursday  the  6th  day  of  Jidy  af 
ITto  tbe    '  the  year  aforesaid,  at  ten  of  the  clock  in  the  forenoon  ol 
•-*/^*"^   clay,  to  be  holden  ztLeeds,  in  and  for  the  Riding  aforej 
indictment,  farther  as  the  Court  there  shall  consider,  Gfr.    And  oi 
ih^  ^'Jjio'^    rj6«r/£iiy  the  6th  day  ef  October  aforesaid,  in  the  year 
«f  the  in-     the  same  Greneral  Quarter  Sessions  of  the  peace  is  hoh 
^t«*the      adjournment  aforesaid  at   Leeds  aforesaid,  in  and  fbi 
Court  of      Riding,  before  &c.  at  which  said  General  Quarter  Scsstt 
^^,  where  peace,  continued  and  holden  by  the  adjournment  afoi 
^m  !^r"  ^^  aforesaid,  in  and  for  the  said  Riding,  on  the  said 
fiHind^to      tbe  6th  day  of  October  aforesaid,  in  the  year  aforesaid,  I 
held  &n  in    justiccs  last  named,  on  the  oaths  of  ^c.    It  was  pn 
iiiipossible     followeth  (that  is  to  say) ; 

fatal  West-Riding V  THE  jurors  for  our  lord    the  kii 

^mvlnccis^^f  rorksbireS  their  oath,  present,  that   Sarah  Fm 
ordered  to  to  wit.      J  township  of  Checkheatofi,  in  the  West- 

weekly  to  «  ^he  county  of  Tori,  spinster,  before  the  making  of  th 
Jbe^t  *th!  '^  i^*^ce8  hereinafter  mentioned,  to  wit,  on  the  i  ith  of 
hqinmns  of  1 784,  at  the  township  of- Checkheaton  aforesaid,  was  dc 
the  week,     ^  female  bastard  child  ;  which  said  bastard  child,  at  tl 
the  making  of  the  order,  and  also  at  the  time  of  the  com 
disobediencehereinaftermentioned,  was,  and  yetis,  livi 
at  the  township  of  Checkheaton  aforesaid.     And  the  jui 
said,  upon  their  oath  aforesaid,  further  present  tha 
S^rah  Firth^  having  such  bastard  child  as  aforesaid,  the  1 
Firth,  on  the  same  day  and  year  aforesaid,  at  Checkbu 
said,  became  and  was  very  poor  and  impotent,  and  n 
provide  for  herself  and  her  said  bastard  child.     An 
Sarah  Firth  so  being  very  poor  and  impotent,  and  1: 
provide  for  herself  and  her  said  bastard  child  as  aforcsai 
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said  Sarah  Fhrtb  afterwards,  to  wit,  on  the  same  day  and  year     1786. 

afoi^esaid,  at  the  township  of  Chechbeaton  aforesaid,  applied  to  the 

then  oterseers  of  the  poor  of  and  for  the  township  of  Ciec^bea-  ^*w  * 
im  aforesaid  for  relief;  and  that  the  then  OTerseers  of  the  said  Fkarnlbt. 
pooTf  and  each  and  every  of  them,  then  and  always  afterwards 
did  wkoUy  qcgkct  and  refose  to  rdiere  the  said  Sarab  Ftrtb^  so 
betng  very  poor  and  impotent  as  aforesaid,  to  wit,  at  the  town- 
ship of  Cbt^kbiotm  aforesaid.  And  the  jurors  aforesaid,  upon 
dieir  oach  a&nesaid,  fimher  present  that  the  said  Sarah  Ftrtb  so 
beiog  irery  poor  and  impotent,  and  not  able  to  provide  for  herself 
and  bor  said  bastard  child,  after  such  neglect  and  refusal  as 
aforesaid*  to  wit,  on  the  same  day  and  year  aforesaid,  at  the 
towiish%>  of  Chedibfatm  aforesaid,  appeared  before  H.  IFoodp 
doctor  df  difinity,  and  W.  WaUer,  esq.  two  of  his  Majesty's 
jnsdcesy  tsTc^  and  then  and  there  before  die  said  jusdces  took  her 
oofrponi  oath,  and  did  depose  that  she  the  said  Sarab  Firth  was 
very  poor  and  impotent,  fstc.  and  that  she  had  then  lately  applied 
for  relieTto  the  overseers  of  the  poor  of  the  said  township,  and 
was  by  them  the  said  overseers  refused  to  berelieved.  And  the 
juTQCS  aforesaid,  upon  their  oath  aforesaid,  further  present  that 
the  said  H.  IFWand  IT.  Walker^  tsTc.  did  thereupon  afterwards^ 
to  V9\U  on  the  same  day  and  year  aforesaidi  at  the  township  of 
(^becihioim  aforesaid,  duly  summon  the  said  overseers  to  ap» 
pear  before  them,  and  shew  cause  why  relief  should  not  be  givep 
to  the  said  Sarab  Firth.    That  the  said  overseers,  having  been  ' 

so  summoned,  did,  before  the  said  justices,  refuse  to  relieve  the 
said  Sarah  Firth,  and  did  not  shew  to  the  said  justices  any  suf* 
fideitt  cause  why  relief  should  not  be  granted  to  the  said  Sarah 
JPirAg  and  that  the  said  if.  fFoodrnd  W.  WaOerr^  so  being  §uch 
justioea  as  aforesaid,  did  thereupon  afterwards,  to  wit,  on  the 
aame  day  and  year  aforesaid,  at  the  tOMrnship  of  Cbidbeaton 
aigicsaid,  make  their  certain  order  in  writing,  signed  with  the 
proper  banda  and  sealed  with  the  seals  of  the  said  H.  Wood  and 
W.  fFalker,  so  being  such  justices  as  aforesaid;  whereby,  after 
recitiiig  that  (he  said  Sarah  Firth  had  made  oath  unto  them  the 
said  H.  W0oi  and  W.  Walhir^  two  of  his  Majesty's  justices  of  dip 
peace  for  the  said  Riding,  that  she  the  said  Sarah  Ftrtb  was  very 
poor  and  impotent,  and  not  able  to  provide  for  herself  and  her 
.  bastard  child ;  and  that  she  the  said.  Sarah  Firth  had  then  lately 
applied  for  idief  to.  the  overseers  of  the  poor  of  the  said  town- 
ship>  and  wm  by  tbem  refused  to  be  relieyed;  md  after  recit- 
I^OL.  I.  Y  ini? 
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1786.     ing  also  that  the  overseers  of  .the  poor  of  the  said  t< 

had  been  duly  summoned  to  shew  cause  why  relief  she 

The  King  ^^  ^j^^j^  ^^  jj^^  g^jj  5^^^  /TiVf^  but  had  refused  to  rel 
tzflKLZY.  «rith  sufficient  relief,  and  had  not  shewn  any  sufficie 
why  relief  should  not  be  granted  to  her,  they,  the  said 
and  W.  Walher^  did  thereby  ordir  the  churchwardens  a 
seers  of  the  poor  of  the  said  township,  or  sonie  of  thee 
unto  the  said  Sarah  Firth  the  sum  of  one  shilling  and 
weekly  and  every  week^  for  and  towards  the  support  ail 
tenance  of  her  and  her  bastard  child,  until  such  time 
should  be  otherwise  ordered,  according  to  law,  to 
the  said  allowance.  And  the  jurors  aforesaid,  upon  d 
aforesaid,  further  present  that  one  John  FearnUy^  lat< 
township  of  Checlheaton,  in  the  said  West-Riding  < 
shiret  clothier,  on  the  nth  day  of  September ,  in  the  s 
1794,  and  long  before,  and  afterwards,  was  one  of 
seers  of  the  poor  of  and  for  the  township  of  Checiheati 
satd,1iaving  duly  accepted  the  said  office,  to  wit,  at  tfa 
ship  of'-Checkheaton  aforesaid ;  and  that  it  was  then  and  t 
proper  office  and  duty  of  the  said  John  FeamUy^  as  su 
seer  as  aforesaid,  well  and  faithfully  to  execute  and  obey 
order  of  the  said  H.  JFood  znd  fT.  Walter ^  so  made  as  fl 
according  to  the  exigency  thereof.  And  the  jurors  2 
upon  their  oath  aforesaid,  further  present  that  the  said 
the  said  H»  Woodbind  W*  JValkef^  so  made  as  aforesai 
wards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  tl 
ship  of  Checkheaton  aforesaid,  in  the  Riding  aforesaid, 
shevm  and  delivered  to  the  said  John  Feamley^  so  bei 
overseer  as  aforesaid,  to  be  by  him  well  and  faithfully  ( 
and  obeyed  in  all  things,  according  to  the  exigency  thei 
according  to  the  said  office  and  duty  of  the  said  Jdm 
as  such  overseer  as  aforesaid.  And  the  jurors  aforesa 
their  oath  aforesaid,  further  present  that  the  said  Jot 
leyf  so  being  such  overseer  as  aforesaid,  and  so  having  1 
received  the  said  order  as  aforesaid,  afterwards,  to  wit 
said  1  ith  day  of  September^  in  the  said  year  1784,  and 
ally  from  thenceforth  for  and  during  all  such  time  as 
John  Feamley  cdntinued  in  his  said  office  of.  overseer  of 
of  the  town  of  Checkheaton  aforesaid,  unlawfully,  -Wilfi 
stinately,  and  contemptuously,  did  neglect  and  refuse^  s 
wholly  hitherto  neglected  and  refused^  to  pay  unto  the  sc 
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JFkthy  tie  sum  of  one  shiUing  and  sixpence^  or  any  part  thercof|.    1786. 
^tx^andrtmy  week^  for  and  towards  the  support  and  mainte- 


aancc  <tf  her  the  said  Sarah  Firth  and  her  bastard  child,  as  by  '^^  ^'"* 
toe  Slid  order  he  the  said  John  Fearnkj^  as  such  overseer  as  FsARMLir. 
a/bresaid,  was  required  to  doi  and  the  same  and  every  part    ^ 
thereof,  is  still  wholly  due  and  unpaid  to  the  said  Sarah  Fifths  al- 
tiiough  he.  the  said  John  Fiamley  hath  not  at  any  time  whatso- 
ever hitherto  been  otherwise  ordered,  according  to  law,  to  for- 
bear the  said  allowance,  contrary  to  the  said  office  and  duty,  ^c. 
Aamley  in  support  of  the  demurrer. 

isc^  Every  caption  of  an  indictment  must  shew  that  it  was 
taken  before  a  Court  having  a  competent  jurisdiction,  a  HatuL 
-P-  C  253.  The  caption  of  this  indictment  states  that  the  Sessions 
were  beld  on  Tuesday  the  ^t>  of  OctAer^  in  the  25th'  year  of  the 
reign,  \^c.  and  then  it  states  that  the  same  Sessions  were  ad* 
joumed  till  Thursday  the  6ih  day  of  July  aforesaid;  therefore  the 
Court,  before  which  this  indictment  was  found,  was  held  with- 
out an  adjournment,  and  had  not  a  competent  jurisdiction. 

Another  objection  was  taken ;  that  it  appeared  that  the  order 
of  justices  was  made  on  the  i  ith  of  September^  and  on  the  same 
day  it  was  shenun  and  delivered  to  the  defendant :  but  the  indict- 
ment did  not  state  that  the  money  was  demanded  either  before 
or  after  it  was  due.    As  the  refusal  to  pay  constitutes  the  essence 
of  the  charge,  a  demand  and  refusal  ought  to  have  been  stated. 
Sesidesi  the  money  was  ordered  to  be  paid  weekly  and  every 
veekj^  therefore  the  defendant  could  not  have  been  guilty  of  any 
disobedience  before  the  expiration  of  the  first  week  1  but  it  is 
not  averred  that  the  woman  was  alive  at  the  end  of  the  week. 
And  he  cited  the  King  against  Morehouse^  Tr.  25  G.  3.  B.  R. 

LaWf  contrd.  This  being  a  demurrer  to  an  indictment^  no  ad- 
vantage can  be  taken  of  any  want  of  form  in  the  caption.  But  if 
the  Court  should  be  of  opinion,  that,  in  this  stage  of  the  pro- 
secution, any  such  objection  may  be  taken,  the  present  one  is 
not  well  founded,  because  enough  appears  on  the  caption  it> 
self  to  shew  that  the  Sessions  were  adjourned  till  Thursday  the 
6th  day  of  October,  For  though  in  the  former  part  of  it  the 
word  •«  Julf^  w  erroneously  inserted,  yet  imrtiediately  after- 
wards it  is  stated,  <<  that  on  the  said  Thursday  the  6th  day  of 
<f  Octoier  aforesaid,  in  the  year  aforesaid,  the  same  general 
^  Quarter-Sessions  of  the  peace  is  holden  hy  the  adjournntent  afore^ 
s^udd/'^   But 

Y  a  The 
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1786.        Tlfe  Court  were  of  opinion  that  this  wtA  a  good  ol^ 
because  by  the  caption  of  the  indictment  it  appeared  ll 


^  ^rf*^  Court  of  Quarter  Sessions  had  no  jurisdiction.  Upon  a  dc 
FtAftMtsT.  to  an  indictment,  the  Cburt  must  look  to  the  wUe  irecort 
whether  they  are  warranted  in  pfing  judgment  on  t 
dierefore  it  is  open  to  objections  as  well  to  the  y«rin&^ 
Coun  where  the  indictment  u  found,  as  to  the  nAject^m 
the  indictment. 

On  the  other  point  the  Court  were  of  Opinicm  that  di 
which' was  ordered  to  be  paid  weekly,  was  due  at  the  beg 
of  die  vreek ;  but,  as  to  whether  a  sufficient  demand  wac 
to  haf  c  been  n&ade  in  diis  case,  they  gave  no  opinion. 

Judgment  for  the  deft 


Wtimuitim,  ,  The  King  against  Samuex  Haul. 

XHIS  was  a  conviction  on  the  aa  Car.  a.  e.  i. 
Where  a  Parts  of  Kesteven^  in  the  f  BE  it  remembered,  that  on 
^"iSSie  <^«n^y  ^^  Lincoln.  I  day  of  MarA^  in  the  a(Sih  y 
it  grounded  the  reign,  Is^c.  at  New  SUafirdy  in  the  parts  of  KesUven 
tmnJdon'  *^i  ^^^  county  aforcs^d,  Roiert  Benson,  clerk,  came 
ti2^r  lati  "*  Richard  Brown,  esq.  one  of  the  justices  of  our  nu 
such  con-  the  king,  gfc  and  pve  me,  the  said,  justice,  to  understa: 
I^^dm'^  ^  informed,  that  one  Samuel  Hall,  carpenter,  being  tb 
the  iofor-  pier  of  a  certain  dwellimr-house,  situated  in  the  parish  oi 
endgmw  the  tngton,  lu  the  parts  and  county  aforesaid,  did,  on  th< 
i/!^X  ^^  February  now  last  past,  at  the  parish  of  Hechington 
tbeoRfier-  said,  wittingly  and  willingly  sufier  a  meeting  and  on 
teue.  The  assembly  of  divers  persons  to  be  held  in  his  said  dwelling- 
dSldU  he  ^^'  ^  exerciiie  of  religious  worship  in  other  manner  tl 
called  on  to  cording  to  thc  litOTgy  and  practice  of  the  church  of  R 
Set^  betwe<in  the  hours  of  oik?  and  eight  o'clock  in  theaftem 
fore  any  the  Same  day ;  at  which  meedng  and  unlawful  assembly  fi 
luppon^of  ^Ms  and  more  were  assembled  together,  over  and  above  d 
hu^if^e '  the  said  Samuel  Halt^  household,  (the  dwelHng.house  in 
evidence  he  the  Said  meeting  axld  unlawful  assembly  was  hold  no( 
SrA  ««*«*  «o  A«  KAop  of  the  diocese,  or  t6  the  archdca 
iSnw  ^  ^^^  archdeaconry,  or  to  the  justices  of  the  peace  at  their 
heMi}»f#rhe  ^^  ^  QjuuTter  SessiOns  of  the  peace  for  the  parts  and  cot 
hSSrUr  '!**'^^,**  »»d  «««ting  was  hcU,  nor  legistered  in  tl 
.iS^v     bishop's  or  archdeacon's  court,  nor  recorded  at  the  said  C 

W  m  «. ,.  JeJirH,,  |M.  4  wL'767.    [<  T.  B.  Sti-l 
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<#r  Qoarter  Sessions)  against  tbefiora  of  the  itoM^  in  such  case    %^i(^. 

aude  an4  froYided^  wborebf  tbc  said  ^omudHaH  Ii^th  forfipited  — r 

the  sum  of  20/.  to  be  distributed  as  the  hw  in  this  case  <Urccts.  ^  ^^.* 

tomtit 

And  WW,  on  this  jSth  d^j  pf  the  39id  month  of  Aiarch^  in  the  Hall. 
twentjr-sizth  year^  Cs'r,  ^t  Ci^^«  imif  tl^e  s;ud  Samud  Hafl  bdbic 
me  the  said  justice^  in  pursuance  of  mj  summons  issued  19  this 
bdialf  I  when  the  said  information,  togakir  tvii  tie  mfo^ 
noAoi  m  wriiif^  of  Jase^  Wlfkimqn  and  Jpsipb  Chtofikiflfimp 
both  of  Usdif^fipn  ^for^^aid,  tvfo  crtdibk  vfUmsses^  taken  upon 
their  respective  corpor^  oa^ths  before  mf  the  said  justice,  boQg 
openly  n^idt  ^kicb  smd  e^ufmwati^  lejt  forth  ^hat  on  the  said 
26th  d^y  of  fihr^ry  the  said  Joseph  Wilkipm  v^d  Jwpl^ 
Chamberhm  irent  to  the  ^F^lHog-house  of  the  said  Ba$nuel  Hallp 
at  Heel^t^fon  aforesaid,  and  found  a  great  number  of  people  ^- 
flrmWo'  at  tbe  ssud  dwelUng-house  of  the  said  Samuel  Hallp  and 
that  one  Joi^ki  MenrjweqAars  wa^  pkreaching  to  the  said  W«i« 
biy ;  ihat  the  said  dweUiqg-house,  at  vhich  die  said  iQ^etiiig 
and  asaeoibly  was  holdenj  ye^  AOt  certi^ed  or  rq;isterQd  ^  bf 
law  requiKcd^  and  th^it  they  also  saw  there  Pder  Jarw^  JJm 
T^jhrpTTtKamTa^^mi  RAert  Babies  f  allof  thesudparis]^ 
of  Hedanptm^  attending  the  said  meeting  \  and  the  said  Sonm/ 
JHotf  being  noiqr here  re^fidred  by  m^ U  aemfffrtbe ffev^es^  be 
ihesaii  Samwl  HaU  pkflJfth  and  cofffesj^ 
on  him  in -and  by  the  siMd  infonn^ition  %  ^I^ereficice  t^e.  be  |iaA 
forfeited  20A 

Bg^tr^  took  $e3reral  objections  to  this  convic^. 

iir.  The  information  is  not  in  ^pte^u^  ten^.  \t  i|  8(9^4 
that  tiie  informer  came  before  the  jnstioe,  ^^gjgve}^  jto  im- 
derstand,  \ge.  In  2  Ld.  J^a^n.  137^  an4  ?^a.  do8.  a  omvjp- 
cioa  was  qiiaafae4»  because  the  record  ynn^  ^t  tbc  vinmi 
'^prsstUit  taeram^fiitwai*  instead  of  ^^p^asM? 

%Myt  b  ;q)pe9rs  ib^t  the  evidqi^  ^em  nqt  g}v^  jp.tbe^re- 
seoec  of  the  defendjsintj  which  it  oiigbt  to  b^yje  been.  IV.flc^ 
iendant  jboidd  lave  been  called  on  tp  plrnl  tp  tbe  charge  .bfffpfe 
any  evideooe  wjss.ueccnred :  but  pnit^  of  ti^ts  the  jmti«iei^ 
orcr  inpcopercridcoce^  whldi  should  qot  Jmrc  bmi  givePi^ani 
then  called  on  .the.dfifendant  to  aosvcr  Afiprpm^s^  bgr  .wbydl 
means  Ac  defendant  iras  confounded  jiii4  iodncnl  iP  fkM 
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i']B6.         Z^fyi  Though  this  is  charged' as  an  offence  against 
— ^— ^  22  Car.  2.  only,  yet  it  concludes  contrary  to  the  for 

Tbe    Kino  ^^^^^j    ^hich  is  fetal,      T Hawk.  p.  C.  2C2. 

HAtLi  ^kfyf  The  information  does  not  contain  a  charge  v 
jia/.  of  the  22  Car.  2.  f.  i,  upon  which  the  justice  pt 
con?ict.  An  information,  on  which  a  Conviction  is  to  I 
ed,  must  be  as  certain  as  an  indictment.  Now  thoug 
formation  professes  to  set  out  an  offence  against  the  7 
yet  it  is  not  confined  to  that  statute  only,  but  ncgativ 
«xcei)tions  in  the  sfat.  iW.^M.e.1%,  Therefore 
werp  not  necessary  for  the  prosecutor  to  negative  any 
ce|$tions  under  the  latter  act,  yet  having  undertaken 
the  omission  of  any  one  is  fatal.  The  information 
lived  those  in  the  ipth  clause  of  the  iW.i^M.  c  il 
omitted  that  in  the  3d  section  of  the  same  statute*,  ft 
stated  «  that  he  did  not  take  the  oaths,  and  subscribe 
"  ration,  ^c."  by  which  he  would  have  been  indcflw 
Baiguy,  in  support  of  the  conviction,  was  stopped 
The  Court;  who  said,  that  however  inclined  they  wci 
to  any  trivial  objections  to  such  a  prosecution,  yet  w 
present  were  sufficient  in  point  of  law. 

As  to  the  1st,  they  said  that  die  words  objected  to^ 

in  the  past  than  in  the  present  tense ;  because  they  rcl 

time  past,  namely  the  time  of  making  the  irformation 

The  2d,  is  cured  by  the  defendant's  having  plead< 

As  to  the  3d  and  last.     This  is  a  conviction  on  the 

therefore  the  prosecutor  need  not  have  negatived  any  of 

tions  in  the  stat^  1  W,t^  M.c.iZ.\  and  they  may  be 

surplusage.  For  if  a  subsequent  statute  make  an  eia 

former  one,  it  is  incumbent  on  the  defendant  to  shew. 

defence,  that  he  comes  within  such  exception. 

|t  SamniL  And  besides,  the  13th  section  of  the  22  Ceir.  2.  dir 

*«^^]  "  this  act,  and  all  clauses  herein  contained,  shall  be 

"  most  largely  and  beneficially  for  the  suppressing  o\ 

'<  ties,  &fr. ;  and  that  no  record,  warrant,  or  mittin 

.     **  made  by  virtue  of  this  act,  o^  any  proceedings  there 

''  be  reversed,  avoided,  or  any  way  impeached,  by 

«'  any  default  in  form  " 

Convictio] 
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NuTT  and  Others  Assignees,  S^c.  of  Edward  Hagub  nwru/^, 
a  Bankrupt,  against  Bourdieu.  y««49«*»- 

npHIS  was   an  action  on  a  policy  of  insurance,  made  bj  Barritrycin 
A    Hague  before  he  became  a  bankrupt,  on  goods  laden  on  ^J[J^tt«d 
board  the  ship  Rachette^  (otherwise  the  Bellona,)  for  a  vopgc  'i^^'^^ 
from  London  to  RochelU,  subscribed  by  the  defendant  on  thcX^'ind'*' 
27th  October  l^69,  for  the  sum  of  120/.  at  i/.   10/.  per  cent.  "^^^ 
premiuni. 

The  defendant  pleaded  the  general  issue. 

This  cause  came  on  to  be  tried  at  the  Sittings  after  last  Easter 
Term  at  GuHdbali,  before  Bu/ler,  Justice,  when  the  jury  found 
a  verdict  for  the  plaintiffs,  damages  93/.  6s.  SJ.  and  costs  40X. 
subjekt  to  the  opinion  of  the  Court  on  the  following  case : 

That  the  defendant  underwrote  the  policy  stated  in  the  de- 
claration for  the  sum  of  1 20L  at  1/.  10/.  per  cent. 

That  the  bankrupt  shipped  on  board  the  vessel  in  question 
goods  to  the  amount  of  1800/.  for  Rochelle. 

That  tlie  captain  by  the  instiguHon  and  direction  of  Messrs.  Le 
Grands^  the  owners  of  the  ship,  went  with  the  ship  and  cargo  to 
Bourdeaux^  instead  of  Rochette^  where  the  cargo  was  sold  by  the 
agents  of  Le  Grands. 

That  a  petition  was  presented  by  the  plaintifFs  to  the  lieu- 
tenant general  of  the  admiralty  of  Guienne^  stating.  That,  in 
October  1 769,  Joseph  Le  Grand,  one  of  the  partners  of  a  mercan- 
tile house  at  Rochelle  being  at  Lofidon,  with  a  ship  named  La 
Racbette  or  BeUona,  and  in  want  of  money  to  make  up  a  cargo  to 
return  home,  applied  to  the  house  of  Messrs.  Hague  to  supply 
them  therewith.    That  they  agreed  to  supply  them  with  the 
cargo  required  ;   and  thereupon  they  loaded  on  board  the  said, 
sbip,  for  account  of  the  said  Messrs.  Le  Grands^  265  casks  of 
train-oil,  4  casks  of  indigo,  and  3  bales  of  merchandize.     That 
w  the  said  Messrs.  Hague  did  not  know  the  said  .house  of  Le 
Grami!r  sufficiently  to  entrust  them  with  merchandizes  of  such 
▼alttc,  without  a  security,  therefore  on  the  26th  of  October  afore- 
«aidj  Aey  entered  into  a  contract  with  them  the  said  Joseph  Le 
^Wand  captain  Rene  Guini  at  London,  whereby  it  was  agreed, 
that  the  bills  of  lading  for  the  said  merchants  should  not  be  de- 
Uvered  to  the  said  Messrs.  Le  Grands,  but  at  Rochelle,  the  piaee 

of 
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1786.    of  the  said  ship's  destination,  and  until  they  shoHld  hate  pwd 

for  the  same  to  the  bearer  of  the  said  Messrs.  Hi^s  orders  in 

^^T^  bills  of  exchange  at  three  and  four  usances*  duly  accepted  by 
BouRDiEu.  Messrs.  Dtjfhttr  Mallei  and  Co.  bankers  at  Pansy  orsomeotber 
merchants  of  responsibility,  and  approved  by  Messrs.  Hopt} 
for  the  amount  of  the  merchandizes,  together  with  charges  and 
premiums  of  insurance,  and  those  6f  lading  and  odicr  expenses 
to  be  incurred  by  the  said  Messrs.  Hague^  rclarivc  to  thefcr- 
warding  of  the  said  merchandizes ;  and  in  de&ult  it  was  expresdy 
agreed,  that  the  said  merdiandizes  were  to  be  recdtcd  for  accoont 
of  the  said  Messrs.  Hague  by  the  bearer  of  thdr  orders  ftecfean 
freight,  and  all  other  charges  of  conveying  diem  &om  1^ 
don  to  Rochelky  and  for  which  the  said  Gmnh  captamofdicsMd 
ship  was  only  to  have  his  recourse  against  the  said  Messrs.  I^ 
Grands* 

That  the  said  c^^ptain  Gmi^  in  pursuance  of  the  said  contxact, 
did  on  the  27th  of  the  said  Ortrifr,  deKver  thebiDsrf^*? 
to  Messrs.  Hague,  who  on  the  same  day  forwarded  the  same  t^ 
the  order  of  Mr.  Rodrique  at  RocbdU,  together  with  the  said 
contract  by  the  po3t,  desiring  him  to  receive  for  didr  sccwBt 
the  oils  and  indigo  of  which  the  targo  was  composed,  upoti  the 
arrival  of  the  said  ship,  or  to  dettvet  flie  whole  to  the  house  ot 
die  s:ud  Messrs.  U  Grands,  provided  they  fulfiUcd  the  danses 
and  conditions  to  which  they  had  agreed,  and  not  oAcrwisc. 

That  the  said  Joseph  Le  Grand  embarked  with  the  said  cap- 
tain Gumi  m  the  said  ship,  and  arrived  at  Rm^IU  haibour,  l»ti 
instead  of  entering  the  port,  they  cast  anchor  before  Sf.  M^ 
de  Rti  i  and,  Le  Grand  bang  put  on  shore,  he  got  secretly  in^ 
•  the  city,  where,  having  consulted  with  his  said  partners  * 

means  of  rendering  inefiectual  the  precautions  taken  by  Hess^ 
Hague,  he  returned  on  board,  smd  got  the  captain  to  »gn  0*^ 
fciUs  of  lading  fiaudulently  and  contrary  to  those  dcBvcred  at 
London  to  Messrs.  Hague^  and  of  which  the  said  Mr.  Mtrf^ 
was  actually  bearer. 

That  amongst  a  number  of  diAerences  which  disdfigti^ 
the  two  bills  of  lading  was  the  foHowing :  That  by  the  biB^ 
of  lading  delivered  at  Lmdon  to  Messrs.  Hague,  and  by  the0 
forwarded  to  Rodrique,  the  captain  was  obliged  to  go  diitctlf 
to  Roehette ,. '  and  by  diat  made  before  it.  Martin  3e  tOe,  he  re- 
served to  himself  the  Ebcrty  tS  pmdng  into  -todWfcorJ*^- 
dtauxm 
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The  petition  then  ptocccded  to  state  that  tkc  captM,  fc»^       ryg5. 
fill  of  his  prior  engagement,  and  the  duty  of  hi$  employ,  pot 


into  BourdeauK  on  the  ad  of  Dicendnr.  Nvtt 

That,  by  means  of  these  falae  bills  of  hdmg,  and  by  the  eon*  80?^^^. 
trivanee  of  Le  Grand  and  the  captain,  the  goods  were  got  on 
shore,  and  put  into  the  hands  of  Lt  GnuuP$  agents.  • 

That,  as  soon  as  the  report  of  the  ship's  having  arri?ed  at 
JZtfsrifafKr  had  reached  XacbeOt,  i^^fr^,  who  was  the  bearer  of 
the  contract  made  hj  Le  Gnmd  vnih  die  house  of  J£i;{»r,  beaiw 
ing  date  iK6th  of  Octokr  1769,  and  of  the  original  UU  of  bding 
of  the  cargo  of  the  BtOofiaf  applied  to  the  house  of  Le  Grwti, 
whoi  after  acknowledging  the  &ct  of  the  ship's  hanng  anived 
at  Bourdemc,  drew  a  bill  of  exchange  on  Messrs.  Smmm  and 
Lussaudj  dated  8th  DecenAer  1769,  for  the  whole  amount  of  the 
snm  advanced  by  Hagm  to  make  up  the  cargo.  That  this  bill 
however  was  not  accepted-,  whereupon  JUiTjfMr  procmcd  the 
cax^  to  be  attached  in  the  hands  of  the  several  persons  who 
held  it. 

That,  in  the  mean  time,  Hague  having  in  vain  attempt  to 
recover  the  loss  from  the  uttdervrnteis  in  Sagtand^  on  aooount 
of  the  barratry  of  the  master,  stopped  payment 

That  on  the  8th  Jfurcft  1770  the  house  of  Messrs.  i^GV^ndlr 
delivered  in  all  their  accounts  at  the  registry  of  the  Consuiace  at 
RocbOe^  omitting  to  insert  this  debt  to  Heffu^  which  omission 
chey  had  afterwards  endeavoured  to  supfdy  by  a  supplemmtal 
account,  dated  t3th  Augutt  1771.  But  diat  the  account,  whcsi 
delivered  in,  was  full  of  error  and  fraud)  upon  the  faidi  of  which 
supposed  account  however  they  htd  treated  with  tlicir  odMr 
trreditors,  and  had  got  their  agreement  allowed  by  the  parity, 
ment  of  Fmis^  fay  atrH^  upon  a  petition  of  the  i3tii  ^Armaij 
1772;  in  consequence  of  whidi,  a  releasemerit  was  granted  ta 
them  of  all  attaclmients  and  executions,  andean  injunction  to 
all  persons,  arresting  any  of  thdr  efiects,  to  vctura  them  inta 
their  hands. 

That  it  was  to  remedy  this  atrocious  conduct  of  the  house  of 
JLe  Granis  that  the  petitioners  applied,  &Vr. 

The  petition  concluded  by  stating  die  proofs  Of  Ac  pbuntiiPs 
tide  to  die  sum  claimed  on  account  of  the  eargo. 

Tha^  in  consequence  df  the  stbove  petition,  a  ctocree  was  made 
on  the  vA  Auguit  1775,  *>r  Jdm  BapHst  Rapmnd  Navam, 
co«iitfBl]oriBp«riiamempaadlieutenaiit«^enei^l^d^  . 

and 
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1786.     9nd  others,  at  Bourdeam  /  Which,  after  stating  the  petition  and 
the  evidence  produced' in  support  thereof,  is  as  follows: 


^w  ^^*  doing  justice  to  the  parties,  have  declared,  and  do  dcdarc, 
BouKoxBo.  the  contumacy  kid  against  the  said  Rftu  Gtdni  to  be  well  and  duly 
founded  %  and  for  the  compensation  thereof  have  declared  himi 
and  do  declare  him,  guilty  and  convicted  of  the  crime  of  bamtry 
of  the  master,  for  having  signed  false  bills  of  lading  in  order  to 
change  the  voyage  of  the  said  sh|p  the  Rachette  or  Belknap  and 
contrived  to  carry  away  the  merchandizes  of  which  the  caxgo 
consisted,  and  of  having  effected  the  said  barratry  in  bringing  the 
said  ship  into  the  port  of  this  city,  contrary  to  the  tenor  of  the 
bills  of  jading  which  he  had  delivered  to  the  said  Hague ;  for 
'  reparation  whereof  we  do  condemn  the  said  Rene  Guine  to  per- 
petual service  on  board  the  king's  gallies,  is^c, 
.  We  do  likewise  declare  the  said  Deminique  Le  GnmdgoSkj 
and  convicted  of  having  been  an  instigator  and  accomplice  of  the 
said  barratry  of  the  master,  in  causing  the  said  captain  to  agn 
some  false  bills  of  lading  to  alter  the  said  ship's  vopge,  with  an 
intent  to  carry  away  the  merchandizes  of  which  die  sud  cargo 
consisted,  and  of  having  effected  the  said  robbery  in  cauung  the 
I  said  ship  to  be  brought  into  Bourdeaux,  wherefore  we  do  condemn 
the  said  D.  Le  Grand  to  serve  the  king  on  board  his  gallies  for 
five  years,  C5V. 

We  do  also  condenm  the  said  Reete  Guine  and  Dendtuqm  b 
Grand  jointly  and  severally  to  pay  unto  the  said  NtOt,  Smibi 
and  RMeston^  in  behalf  of  whom  they  act,  the  sum  of  43,270  Sv. 
4  sobf  7  den.  conformable  to  the  bill  of  exchange  drawn  in  the 
name  of  Le  Grand,  father  and  son,  to  the  order  of  Mr.  JUicbel 
Rodrique,  on  the  said  Bommin  and  Lussaudy  for  the  amount  of 
the  merchandizes  furnished  by  the  said  Hague  to  make  up  the 
cargo  of  the  said  ship  the  Rachette  or  Bellena. 
'  The  captain  and  Le  Grand  were  also  condemned  in  all  charges, 
expenses,  and  in  interest,  isTc. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
|daintifls  are  entitled  to  recover?  • 

Smith  contended,  on  the  part  of  the  plaintifis,  that  the  fraudu- 
lent conduct  of  the  master  amounted  to  barratry.  To  prove 
this,  he  had  recourse  to  the  several  definitions  of  the  word 
«  barratry,"  as  given  by  all  the  writers  upon  commercial  law, 
by  whom  it  is  explained  to  be  ^^frausy dolus,  vet  decepii^"  AUh 
considers  malpractices  against  the  cargo  as  amounting  to  bar- 
ratry; 
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ratryj  and  PostkthwayU  (a)  says,  that  «  barratry  is  inhere  the     lygtf. 
master  or  mariners  cheat  the  owners  or  insurers,  whether  by 


running  away  with  the  ship,  or  by  emicszling  the  cargo/'  and  ^^T^ 
aboTe  all  Lord  Mansfield  in  the  case  of  Vallejo  and  Whaler  (^),  Bovaojxo. 
laid  down  this  broad  description  of  it,  that  *<  nvbatsoever  is  by  the 
«  master  a  cheats  a  frauds  a  cezening^  or  a  tricky  is  a  barratry  in 
«  hhns^  and  added,  that  «  nothing  cmdd  be  so  general!^  Therefore 
the  cargo  in  this  case  faaTing  been  embezzled  by  the  fraud  (rf*  the 
roaster,  it  amounted  to  an  act  of  barratry  in  him.  He  was  guilty 
of  a  crime  in  the  first  instance,  in  going  to  Bourdeaux  instead  of 
RocbelU:  and  even  if  he  had  gone  into  the  port  of  Rochelle^  and 
had  made  a  false  delivery  of  the  goods  to  any  other  person  than 
the  proper  consignecj  he  would  have  been  guilty  of  barratry.  It 
can  make  no  dilFerence  that  the  owner  of  the  ship  was  on  board 
all  the  time.  He  was  an  entire  stranger  as  to. the  cargo.  This 
intervention  could  not  vary  the  relative  situation  of  the  other 
parties:  the  captain  was  not  bound  to  follow  his  directions;  for, 
by  the  agreement  with  Hague^  Messrs.  Le  Grands  had  parted 
with  their  interest  in  the  ship  for  that  voyage.  Hague  had  the 
sole  use  of  her,  and  had  fixed  her  destination,  and  must  be  cov^ 
aidercd  as  the  special  owner  of  her  during  the  continuance  of  the 
agreement.  Therefore  as  he  was  not  privy  to  the  fraud  of  the 
master,  he  is  entitled  to  recover  against  the  underwriters  in  the 
character  of  owner  of  the  ship.  No  actual  conveyance  is  neces- 
sary in  order  to  transfer  the  ownership  of  a  vessel ;  it  is  suffi- 
cient for  the  present  purpose,  if  Hague  had  the  sole  occupation 
of  her,  and  acted  ostensibly  as  owner.  It  was  determined  in  the 
case  of  Vallejo  and  Wheeler  that  the  act  of  the  captain  amounted 
to  barratry,  because  his  going  to  Guernsey  to  take  in  wine  was 
without  the  knowledge  of  Darwin  the  freighter,  who  was  con- 
sidexcd  to  have  such  an  ownership  in  the  vessel  for  that  voyage 
as  to  enable'  him  to  recover  as  for  a  loss  by  barratry  committed 
agmnst  him  by  the  master.  In  arguing  that  case,  a  distinction 
was  taken  between  a  general  ship,  and  one  that  is  let  to  freight 
to  a  single  pefson  only.  This  case  must  come  within  the  latter 
description ;  for  though  there  was  no  charter-^ arty,  yet  that 
^aaiua  qo  diflTerence;  for  a  charter-party  is  nothing  more  than 
a  contract  to  have  the  exclusive  use  of  a  ship  for^a  particular: 
▼oyage,  which  is  exactly  the  case  here. 

(«)  X  P§nUt,  tit.  Barr^hy.  (i)  Ctw^,  154. 

The 
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1786.        The  Court  in  Fttmctp  which  had  a  compeleiit  juriadictimi  ti 
■  decide  such  a  question,  have  already  determined  that  thii  was 

^^^  barratry  in  the  master;  and  this  Court,  who  are  to  pass  jadg* 
Boumoiiv.  oient  upon  the  same  facts,  will  notreadilf  determine  otfamriis. 
As  to  the  reparation  which  was  ordered  to  he  made  hj  dkat 
sentence^  whether  any  benefit  can  ever  be  derived  from  it,  sr 
not,  cannot  vary  the  question  between  these  parties,  or  dirat 
the  right  of  the  pladntifis  to  recover  ^;ainst  die  nndciwiitas  at 
home;  for  that  was  a  criminal  prosecution,  and  the  sum  ad- 
judged was  more  in  the  nature  of  a  penalty  fior  grou  miscon- 
duct in  Messrs.  Li  Grands^  dian  an  adjudicatiim  upon  a  dfil 
contract;  and  that  judges  who  pronounced  the  sentence  if  cobp 
demnation  could  never  intend  thereby  to  set  aside  a  fiur  coa- 
Cract  entered  into  by  other  parties. 

This  being  avowedly  a  fraud,  and  gross  misconduct  on  tbe 
part  of  the  master,  the  additional  circumstance  of  Li  Grafs 
bdng  privy  to  it,  will  rather  aggravate  than  diq»inish  the  mas- 
ter's criminality. 

5.  Hifwood,  for  the  defendant,  went  upon  the  disdnction 
wfaidi  diievent  countries  in  Eurepi  make  in  their  defimnon  of 
barratry.  In  Frana  barratry  is  any  tugkei  wb^XMoenx  on  the 
]MBt  of  the  master;  but  in  Englatii  the  act  must  partake  of  tbe 
nature  of  a  crmu  to  constitute  barratry.  In  2  FaL  8o.  two  in* 
ctances  are  mentioned;  wheie  tbe  assured  cannot  receiver  as  for  a 
.  loss  by  barratry;  1st,  wheie  die  owner  ofdie  ship  acts  as  anasier; 
adly,  where  the  master  himself  is  the  assui«d. 

la  oensidcring  irfiether  the  conduct  of  the  master  staled  in  tlui 
case  be  barratry  or  not,  barratry  must  be  taken  in  the  same  ssoie 
in  which  it  is  used  in  EngUA  policies  of  assurance ;  and  accofd- 
iog  to  our  signification  of  the  word,  bairaiyy  must  be  committed 
^gaittji  Ai  ovmiri.  It  is  said  indeed,  that  Higui  must  be  con- 
sidered as  the  owner  of  the  Aifprobic  via:  but  the  bit  wonii 
'Of  the  agreement  are  dedaive  against  such  a  construction  \  for  it 
'Was^a  coniUtional  eale  of  the  cargo  to  Messrs.  Li  Gnrndi,  and  ia 
de&ult  of  their  paying  for  it  in  the  stipuhted  manner,  iEigir 
was  to  psqr  no -flight  or  other  charges  of  obniwyanoe,  -but  the 
captain  was  to  have  his  remedy  against  Li  Grmtd^aktmt.  So  Ast 
H^lfiir  had  merely  the  use  of  the  ship,  and  not  thcfossssdoncr 
direction  of  her.  In  ra%b  and  irMVr,4he  diip^raschaitped 
to  Darwin^  by  which  means  he  was  to  all  intenfii  and  pur- 
po^  the  owner  of  the  ship  f or  dwt  voyage^  ^It  vm  there  ar- 
gued, 
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gued,  that  if  a  thip  be  kc  out  to  fre^ht  to  a  tingk  peraoa^  the     ljt6. 
£reigbter  is  ovmer  for  that  Toyage :  but  if  there  be  only  a  core-  -— — 
/lant  to  dirry  goods,  tfaereal  owner  of  die  Tesael  has  die  dbtctioii     ^^ 
pi  her,  and  the  hiring  of  the  master  and  mariners.    This  was  ^^^^^^* 
fxothifig  ftiore  dian  a  mext  undertaking  to  carry  die  goods  of 
Hapte  to  RxbdU,    And  according  to  die  doctrine  in  Stamma 
and  Bftmm  (0)  when  a  merchant  had  shipped  goods  on  board 
a  geoextd  ship,  and  the  captain  has  deviated  widi  the  coosent  of 
the  owners  of  the  ship,  that  was  held  not  to  be  barrstxy,  so  as 
to  endde  die  owner  e£  the  goods  to  recover  against  the  under- 
writer.   In  2  Chan.  Cos.  238.  it  was  bdd  that  the  owner  of  tlie 
ahip  is  not  Kable  for  the  barratry, of  the  master;  for  which  leason 
barratry  is  insured  against,  but  deviation  is  not.    In  barratry,  the 
captain  must  commit  a  fraud  upon  bu  owner :  but,  if  the  aumer  be 
guilty,it  then  ceases  to  be  bamufcry,  and  becomes  some  other  crime 
fervdiich  be  is  answerable  to  the  party  injured.  Ilerecanbeno 
doobt  in  this  case  against  whom  the  fraud  was  committed, 
Tbeie  was  no  relation  between  the  master  and  the  freighter.  The 
farmer  acted  under  the  directionof  the  owner  of  the  vessel,  and 
dnefore  cannot  be  said  to  be  guilty  of  a  fraud  against  bimg  m 
wUdi  case  only  an  insurer  can  be  liaUe  as  for  ban^try.    Fov 
all  species  of  embezzlements  by  the  piaster  or  mariners  to  a  cer« 
Uuna&iount  die  owner  of  the  ship  is  liable  by  7  Geo.  2.  e.  i$.d 
Jirticri,  if  he  himself  is  consenting  to  it:  and  the  underwriter  is 
only  answerable  for  those  acts  tfjravd^  for  which  the  owner  is 
nof  .•  but  where  goods  are  lost  or  spoiled  by  the  default  of  the 
nuttfeer,  the  owner  is  liable  in  respect  of  the  freight.     Boson  v. 
^ij^J  and  others,  Attt.  440.    In  the  case  of  Lewen  and  ^uasso 
(^,  Lord  HatAmche  said,  «  Barratry  is  an  act  of  wrong  done 
'*  by  the  master  against  the  ship  and  goods/' 
The  Courts  on  this  day,  ordered  another  argument;  and 
Lord  Mansvield,  Oi.  J.  said,  that  with  regard  to  the  sen* 
tence  which  had  been  passed  abroad,  and  which  declared  the 
uttsterand  owner  to  have  been  guilty  of  barratry,  it  was  entirely 
out  of  the  question.    That  though  it  was  a  most  righteous  judg- 
fl^cnt;  yet  that  it  was  no  part  of  the  consideration  of  the  Court 
diett,  whtt  was  meant  by  barratry  in  an  English  policy.     The 
questiofi  was  left  entirely  open.    That  their  idea  of  barratry  was 
manifbdy  difierent  from  the  construction  put  upon  that  word 
in  our  own  courts,  for  they  had  found  the  oumer  guilty  of  bar- 
^Ittry,  which  was  entirely  repugnant  to  every  definition  of  barra- 
^  which  had  ever  been  laid  down  in  an  English  Court  of  justice. 

W  %  Stn,  XX73«  (f)  /••^«W.  147.  tit.  Au^^^^ 

A  few 
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1785.         A  few  days  afterwards  the  Coort  declared  that  they  had  not 
the  smallest  doubt  as  to  the  present  question,  and  therefoie 
thought  it  very  unnecessary  to  hear  a  second  argument.  Accord- 
Booftoxtv.  ingly, 

Lord  Mansfield,  Ch.  J.  deUvered  the  opinion  of  the  Court. 

AH  questions  upon  mercantile  transactions,  but  more  pardcu- 
hrly  upon  ]^licies  of  insurance,  are  extremely  important  and 
ought  CO  be  settled.  The  general  question  here  is  on  the  con- 
struction of  the  word  barratry  in  a  policy  of  insurance.  It  is 
somewhat  extraordinary  that  it  should  have  crept  into  insurances, 
and  still  more  that  it  should  have  continued  in  them  so  long; 
for  the  underwriter  insures  the  conduct  of  the  captain  (whom 
he  does  not  appoint,  and  cannot  dismiss,)  to  the  owner  who  an 
do  either. 

The  point  to  be  considered  is,  whether  barratry,  in  the  sense 
in  which  it  is  uted  in  our  policies  of  insurance,  can  be  committed 
against  any  but  the  owners  of  the  ship  i  It  is  clear  beyond  con- 
tradiction that  it  cannot.  For  barratry  is  something  contrary 
to  the  duty  of  the  master  and  mariners,  the  very  terms  of  wluch« 
imply  that  it  must  be  in  the  relation  in  which  they  stand  to 
the  owners  efthe  ship*  The  words  used  are  master  and  mariners f 
which  are  very  particutar.  An  owner  cannot  commit  barrotrj. 
He  may.  make  himself  liable  by*  liis  fraudulent  conduct  to  the 
owner  of  the  goods,  but  not  as  for  barratry.  And,  besides, 
barratry  cannot  be  committed  against  the  owner  with  Us  cmsent; 
For  though  the  owner  may  become  liable  for  a  civil  loss  by  the 
misbehaviour  of  the  captain,  if  he  consent,  yet  that  is  not 
barratry.  Barratry  must  partake  of  something  criminalj  and 
must  be  committed  against  the  owner  by  the  master  or  manners. 
In  the  case  of  FaJlefo  and  Wheeler  the  Court  took  it  for  grant- 
ed that  barratry  could  only  be  committed  against  the  owner 
of  the  ship,  '^he  point  is  too  clear  to  require  any  further  dis- 
cussion. 

Postea  to  be  delivered  to  the  defendant 

BuLLER,  J.  took  notice  of  some  mistake  in  the  statement 
of  the  case  of  Fallejo  and  Wheeler  as  reported  in  Cowper,  which, 
he  said,  was  easily  amended  by  stating  that  the  vessel  was  char- 
tered by  3rown  to  Darwin,  instead  of  by  Darwin  to  Brown. 
,    "  That  Brown  having  likewise  acted  as  captain  of  the  ship  had 

probably  been  the  occasion  of  the  mistake. 

And  that,  when  the  case  was  read  with  this  alteration,  it  would 
be  found  to  decide  the  present  question. 

The 
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The  Kino  against  The  Bishop  of  London.  j^^, 

JDEJRCROFT  had  obtained  a  rule  last  term  to  shew  TTieCoun 

cause  why  »  writ  of  mandamus  should  not  issue  directed  ^nt  « 
to  the  defendant,  commanding  him  to  license  John  Hutcbsns,  JJ^/JJ" 
clerky  to  preach  as  afternoon  lecturer  of  the  parish  church  of  to  Uceme  t 
Si,  Luhf  Chelsea^  pursuant  to  his  election.  '  withoot'the 

This  rule  was  enlarged  at  the  beginning  of  this  term,  in  comentof 
order  to  make  Mr.  Cadogan,  the  rector,  a  party  to  it.  where  roch 

The  application  was  founded   on  several  affidavits,  which  Jj?JJJ^^* 
stated  that  there  had  been,  time  immemorial^  a  right  and  custom  byvoluatarj 
in  the  said  parish  for  the  parishioners  to  have  and  support,  by  t^^MleM 
votufttary  contribution^  a  lecturer  to  preach  in  the  said  parish  ■"J?J?"*" 
church  on  Sundays  in  the  afternoon,  and  that  it  had  been  the  torn  to  elm 
custom  of  the  parishioners,  time  immemorial^  to  nominate  and  *^^J^t 
elect  such  lecturer  by  public  and  open  poll  of  the  inhabitants  ^  «h^^«>- 
paying  scot  and  lot  in  the  said  parish  in  the  vestry  room,  pre-  2  £0^,46%! 
vious  notice  of  such  election  being  given  in  church  on  the  &«-  *3  !*>•  4ai-] 
day  preceding. 

That,  previous  to  the  year  1708,  there  was  no  entry  to  be 
found  in  the  parish  books  relative  to  the  lectureship,  they  having 
been  lost  or  destroyed,  as  was  believed. 

That  the  following  entries  were  taken  (rom  the  parish  minute- 
books;—"  Thursday,  July  1st,  1708.  It  is  also  ordered  at  the 
"  same  vestry  that  they  will  proceed  to  the  choice  of  a  lecturer 
'^  in  the  room  of  Mr.  Standisbf  lately  deceased,  on  Sunday  next, 
'<  at  six  in  the  evening ;  and  that  notice  thereof  be  given  in  the 
"  church  in  the  morning,  fffr. 

*'  According  to  an  order  at  our  last  meeting,  on  the  4th  in- 
"  stant,  we  are  now  met  in  a  vestry  to  make  a  further  scrutiny, 
"  who  are  proper  electors ;  and  do  now  affirm  that  the  majority 
"  was  for  Mr.  Hugh  Shorthoiue,  to  be  our  lecturer;  and  therc- 
"  foTc  do,  in  the  presence  of  us,  the  churchwardens  and  over- 
**  seers  and  the  rest  of  the  parishioners  now  present,  declare 
"  and  attest  the  same." 

That  it  appeared  by  the  said  book  of  entries,  from  the  year 
1708  to  the  present  time,  that  there  had  been  lecturers  chosen 
by  the  inhabitants  householders  of  the  said  parish  in  regular  suc- 
cessSon  upon  vacancy  by  death  or  resignation  of  the  former  lee-- 

turer. 
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17W.    imr.     That  the  reverend  WUliam  WUBams  ckrk,  the  late 
lecturer  of  the  said  parish,  on  or  about  the  23d  February  1786, 


The  Kiiia  regularly  resigned  the  said  lectureship.    That  on  the  7th  Mardf 
Thfj^op  last  after  notice  given  on  the  aSth  of  Fehmery  preceding,  the 
MLowDQK.  iniuibitants  proceeded  to  an  election  in  the  usual  manner9  when 
Mr.  Hutchins  was  chosen,  ^c. 

Mingay  now  shewed  cause  against  the  rule,  and  read  from  an 
affidavit  the  following  entry,  extntctcd  from  the  registry  of  the 
Consistory  Court  of  London  /  "  We,  whose  names  are  hereunder 
«  written  do  declare,  that  Mr.  Hugb  SborOouse  was  fairly  and 
«  duly  elected  to  be  lecturer  of  the  parish  church  of  Cbetaa  on 
« the  4th  day  of  this  present  July ;  and  therefore  we  do  hum. 
«  bly  request  the  Right  Reverend  Father  in  God,  Henry^  Lord 
"Bishopofiwfcif,  that  he  would  be  pleased  to  givehimali- 
«  cence  to  officiate  as  lecturer  in  the  said  parish  church  of  Cbet- 
«  sea.  Witness  our  hands,  this  8th  day  of  July  1708,  (signed 
«  by  the  churchwardens,  overseers,  and  constable.'^ 

After  which  foUowcd  j  «  Mr.  Hugh  Sbartbouse  stiei  mtb  my 
'  «  consent  for  lecturer  of  Chelsea^  and  was,  as  is  aborc  specified, 
«  chosen  by  a  majority  on  the  4th  day  of  Jisly  last.  Witness  my 
«  hand  this  ai  St  of  wAgwrf  1708.  John  XSngfTectoitQi  Chelsea!' 
He  contended  that  it  appeared  from  the  above  extract  that, 
in  the  very  instance  relied  on,  the  consent  of  the  rector  had  been 
obtained  before  the  bishop  granted  his  licence. 

Unless  there  be  an  endowment  or  an  immemorial  custom  to 
appoint  without  the  consent  of  the  rector,  the  Court  will  never 
grant  a  mandamus  to  the  bishop  to  license,  till  such  consent  is 
obtained,  a  Stra.  i  .9a.  1  Wils.  lu  This  was  not  an  en- 
dowed lectureship,  because  it  appeared  from  the  affidavits  that 
the  lecturer  has  been  supported  by  voluntary  contributions.  It 
would  be  nugatory  in  the  bishop  to  grant  such  a  licence,  unless 
the  consent  of  the  rector  were  obtained,  or  unless  it  were  war- 
ranted by  inmiemorlal  custom,  because  the  rector  mi^^t  main- 
tain trespass  ^igainst  the  lecturer  for  using  his  pulpit,  even 
though  be  should  be  licensed  1  for  a  licence  forms  no  part  of 
the  dtle  of  a  lecturer,  it  only  exempts  him  from  the  penalties  in 
the  13  Esf  14  Car.  a*  c.  4. 

-He  mentioned  a  case  between  the  churchwardens  of 
St.  Leonards  Sboredtcb,  and*  doctor  Denn,  in  the  Eocksi- 
asdcal  Court,  in  the  y^  1758,  where  doctor  Detm  the  rector 
of  the  parish  entered  a  caveat  against  the  Reverend  7*  J)v*^ 

bang 
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bring  licensed)  who  had  been  elected  bj  the  parishioners  to  the     l^S6• 
office  of  lecturer,  and  the  licence  was  afterwards  refosed,  be-> 


cause  the  rector  did  not  consent.  4«*<#* 

Bearcfxft  and  ErsUntf  cwird^  insbted  upon  the  right  of  the  The  Bidbop 
parishioners  to  make  such  an  appointment ;  for  the  affidavits  ex- 
pressly state  an  immemorial  custom  in  them  to  choose  a  lecturer. 
Tlus  custom  is  supported  by  entries  as  far  back  as  the  records  of 
the  parish  reach.  Prima  fade  these  are  strong  evidence  of  such 
an  inuhemorial  custom ;  and  if  these  facts  were  put  in  bsue  on 
record,  it  would  be  incumbent  on  the  other  party  to  impeach 
them  by  contrary  evidence.  It  b  sufficient  for  the  party  apply** 
ing  to  state  a  right  in  themselves,  without  negativing  the  right 
of  any  other  person.  As  to  the  consent  which  is  supposed  to 
have  been  given  by  the  rector  in  1708  to  the  election  of  Mr. 
Sbortbousey  it  does  not  appear  by  the  entries  that  such  consent 
was  certified  to  the  bishop  before  he  granted  his  licenee.  The 
case  of  doctor  Denn  is  not  applicable  here,  because  the  custom 
of  another  parish  will  not  govern  thi^.  The  Jtat.  13  (sl*  14 
Car,  2.  r.  4.  does  not  require  the  consent  of  the  rector. 

But  eVen  supposing  this  right  to  be  left  doubtful  upon  the  af-  ' 
fidavits,  the  Court  has  always  either  granted  a  mandamus  in 
such  caseSf  or  directed  an  issue  to  be  tried,  in  order  that  the 
party  may  have  an  opportunity  to  assert  his  right.  Nothing  more 
is  necessary  for  the  party  applying  for  the  writ,  than  to  shew  a 
probable  cause ;  and  this  by  no  means  concludes  the  question, 
but  merely  puts  the  right  in  a  way  to  be  tried.  In  the  case  c£  '•!•  -  > 
The  King  and  the  dean  and  chapter  of  St.  PauFs,  Wattace  op- 
posed an  application  which  was  made  for  a  mandamus  to  admit 
one  Arnold  to  the  office  of  verger  of  the  church,  on  the  ground 
that  the  right  on  which  he  claimed  was  disputed ;  but  the  Court 
granted  the  writ  in  order  to  try  the  right. 

Lord  Mansfield,  Ch.  J. 

Nothing  is  so  clear  as  that  no  person  can  use  the  pulpit  of  a 
rector  unUu  be  consent;  or,  in  other  words,*  no  man  can  be  a 
lecturer  without  such  consent.  But  if  there  has  been  an  imme- 
rnoml  usage,  the  law  supposes  that  there  was  a  good  foundation 
for  it.  If  the  lectureship  be  endowed,  that  afibrds'a  strong  ar- 
gument to  support  the  custom,  and  to  shew  that  it  had  a  legal 
commencement. 

When  an  application  b  made  for  a  mandamus,  and  the  ques- 
don  turns  upon  a  custom  which  the  parties  litigating  desire  to 

Vol.  I.  2i  ba^« 
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1786;    have  tried,  the  Court  wiD  grant  the  writ  for  that  purpose,  or 
they  will  diiect  an  issue  to  be  tried.    But,  in  such  cases,  a  foun- 


.'/? 


The  Kino  jation  must  be  laid  before  them,  and  they  must  see  that  there  is 
Th?Bishop  some  ground  for  the  a4)plication.  It  will  not  be  granted  merely 
of  London.  ^^  asking.  In  the  present  case  there  is  not  a  colour  for  it;  die 
lectureship  is  not  endowed,  it  depends  upon  a  Tolnntary  oootri- 
bution.  All  the  eridence  tends  to  prove  that  the  consent  of  die 
rector  has  always  been  obtained.  The  only  entry  produced  b  m 
1708^$  and,  even  in  that  instance,  it  appears  from  the  bishop's 
boolcs,  that  the  rector  had  given  his  previous  consent  to  the  can- 
didate's standing  for  the  lectureship.  And  no  instance  has  been 
produced,  in  which  a  licence  has  been  granted  without  the  rec- 
tor^«  consent. 

.  BuixBR,  J.  There  cannot  be  a  stronger  ease.  There  is  no 
contradictory  evidence,  and  therefore  there  is  nothing  for  a  jury 
to  try.  Tor  the  parties  ap^png  have  not  sworn  to  any  one  in- 
stance in  which  a  lecturer  has  been  licensed  without  the  con- 
sent of  the  rector. 

Role  discharged. 


Friday,  GuNDRY  agaiust  Feltham. 

A  person      fl^RESPASS  for'Vreaking  and  entering  the  plamdff's  closes, 
tt2pa^*ia^  ^**  horses,  dogs,  l^c.  and  for'  beating  and  hunting  for 

/•Uowimg  a    game  therein,  and  for  breaking  down,  trampling  down,  and 
hounds  over  destroying  the  hedges  of  the  plaintiff. 

S^aSS"*^       Pleas,     ist.  The  general  issue,  on  which  issue  was  taken, 
if  he  do  no    2dly,  And  for  a  further  plea  in  this  behalf,  as  to  the  breaking 
S^s^*)"©  ^^^  entering  the  said  closes  of  the  said  plaintiff,  in  the  said  dc- 
kill  the        claration  mentioned,  at  one  of  the  said  several  days  and  tioKS 
when,  isfc.  in  the  said  declaration  mentioned,  and  with  feet  in 
'"^"'"^''^^A^  walking,  and  with  the  said  horses  in  the  said  declaration  men- 
tioned, and  with  the  said  hounds,  greyhounds,  and  other  dqgs, 
in  the  said  decbration  mentioned,  treading  down,  consuming, 
and  spoiling  a  little  of  the  grass  then  and  there  growing  and 
being ;  and  as  to  the  breaking  down,  trampling  down,  treading 
down,  prostrating,  and  destroying,  a  little  of  the  hedges  and 
fences  in  the  said  declaration  mentioned,  there  then  standing, 
growing,  and  being,  in  and  upon  the  said  closes  in  the  said 

W  Nkbolat  V.  BaJia^,  37  &  3^  -£/»«.  C.  A  S.  P.  post.  3  yoL 459.  #-  a 

declaration 
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dedaratioii  mentioned,  by  the  sud  defendant  above  supposed  to     1786. 

have  been  done,  be  the  said  defendant,  by  leave  of  the  Court,  Vc. 

says,  that  he  the  said  plaintiff  ought  not  to  have  or  maintsdn  his  ^^" 
aforesaid  a<^on  thereof  agunst  him  the  said  defendant,  because  Filtmam. 
he  says  that  before  and  at  the  said  several  days  and  times  when, 
^€,  Ac  sai4  hounds,  greyhounds,  and  dogs,  in  die  said  declara- 
tion oieAtioned,  were  the  hounds,  greyhounds,  and  dogs,  of  one 
Humpkrj  Shirt  Esq.  and  that  the  said  Humphry  Start  was  then  a 
person  qualified  by  the  laws  and  statutes  of  this  realm  to  keep 
and  use  the  said  hounds,  greyhounds,  and  dogs,  in  the  said  de- 
claration mentioned.  And  Uiat  the  said  H.  Sturt,  before  the 
said  several  days  and  times  when,  &fr.  to  wit,  on  the  first  day 
of  SepienAer  tjSg  aforesaid,  at  die  parish  afbresaud,  in  the  said 
county  of  Dorset^  had  retained  and  employed  the  said  defendant^ 
as  his  huntsman  and  servant,  to  hunt  and  take  care  of  the  S|nd  U 
iiounds,  greyhounds,  and  dogs,  in  the  said  declaration  mentioned  | 
and  that  the  said  defendant,  from  that  time  until  and  at  the 
said  several  days  and  times  when,  iic.  had  remained  and  conti- 
nued, and  then  was  such  huntsman  and  servant  of  the  said 
H.  Start  as  aforesaid ;  and  diat  just  before  each  of  the  said  seve- 
ral days  and  times,  when,  ^c.  he  the  said  defendant  had  staHed 
41m/  found  one  of  those  destructive  and  hurtful  vermin  and  beasts 
of  prey  naturally  inclined  to  do  mischief,  c^Wtifixes^  in  and  upon 
certain  lands  near  to  the  ssud  closes  in  which,  Igc.  to  wit,  at  the' 
parish  aforesaid  in  the  said  county  of  Dorset;  and  that  he  the 
said  defendant,  being  such  huntsman  and  servant  of  the  said 
H.  Start  as  aforesaid,  a  litde  before  each  of  the  said  days  and 
times  when,  Igc.  by  theieave  and  licence  of  the  said  H.  Start, 
iii  order  to  hunt,  pursue,  take,  kill,  and  destroy,  the  several  re- 
spective foxes  so  started  and  found  as  aforesaid,  and  to  Under  j 
and  prevent  the  said  foxes  from  doing  any  mischief  in  the  aeig^4 
bottrhood,  had  Caused  the  said  hounds,  greyhounds,  and  other 
ciogs,  in  the  said  declaration  mentioned,  being  the  hounds,  grey- 
boands,  and  dogs,  of  the  said  H.  Start,  to  hunt,  follow,  and 
pursue  the  said  foxes ;  and  that  because  each  respective  foa  of 
«Ke«dd  foxes  so  respectivdy  started  and  found  as  aforesaid,  a 
little  before  each  and  every  one  of  the  said  several  respective 
^^fs  and  times  when,  b'r.  had,  during  the  said  pursuits,  fied 
P^  nm  out  £^and  from  the  said  lands  where  they  had  been  so 

E  foresaid  respectively  started  and  found,  into  and  over  the  said 
^u  in  tffbicb,  bfc.  in  the  s^id  declaration  mentioned,  he  the 

Z  2  said 


336  CASES  IN  TRINITY  TERM, 

1786.    said  defendant,  being  such  huntsman  and  servant  of  the  ssud  E 
--  Sturt  as  aforesaid,  did,  at  the  said  days  and  times  when,  ifc.  » 


^a^ah^J  ^^^P^''^^^  S/i  ^'^ '^  **"'»  ^^^*  ^^^f  ^ destroy^  the  said  scraJ 
.  FcLTHAM.  and  respective  foxes,  and  as  the  only  way  and  mean  fw  so  iingi 
nvith  one  of  the  said  horses  in  the  said  declaration  mentioned,  at 
each  time  when,  ^c,  and  wtb  the  said  bounds^  greyboundsf  mii 
other  dogs,  in  the  said  declaration  mentioned,  Jblhw  and  go  afier 
the  said  respective  foxes  into  the  said  closes  in  which,  C^c,  with  an 
intent  to  kill  and  destroy  the  same,  and  did  take,  kill,  and  destroy 
.the  same;  and,  in  so  doing,  he  the  said  defendant,  at  the  said 
days  and  times  when,  ^c.  did  break  and  enter  the  said  doses  d 
the  said  plaintiff  in  the  said  declaration  mentioned,  and  with  bis 
feet  in  walking,  and  with  the  said  horses  In  the  said  dedaiadon 
mentioned,  and  with  the  said  hounds,  greyhounds,  and  odier 
dogs,  in  the  said  declaration  mentioned,  did  tread  down,  am- 
sume,  and  spoil  a  little  of  the  grass  then  and  there  growing  and 
being,  and  did  a  little  break  down,  trample  down, .  prostrate, 
and  destroy  the  said  hedges  and  fences  in  the  said  declaration 
mentioned,  then  and  there  standing,  growing,  and  being  in  and 
upon  the  said  closes  in  the  said  declaration  mentioned,  as  he  law- 
fully might  for  the  cause  aforesaid,  doing  as  little  damage  to  the 
said  plaintiff  as  he  the  said  defendant  possibly  coold ;  which  are 
the  said  several  trespasses  in  the  introduction  to  this  plea  men- 
tioned,  and  whereof  the  said  plaintiff  hath  above  complained 
against  him  the  said  defendant ;  andvthis  he  the  said  defendant 
is  ready  to  verify ;  wherefore  he  prays  judgment,  Isfc. 

To  this  there  was  a  general  demurrer,  and  joinder  in  de- 
murrer* 

Lawrence  for  the  plaintiff.  The  question  upon  thia  record 
is,  whether  a  person  hunting  has  a  right  to  foUow  foxes  upon 
the  ground  of  another  i  The  qualification  of  the  person  is  en- 
tirely out  of  the  question.  By  the  general  lavr ,  no  person  can 
go  over  the  land  of  another  without  his  permission;  and,  in 
Sutton  against  Moody  (a).  Lord  Hob  said,  « If  J,  start  a  haze  in 
<(  the  ground  of  B.  and  hunt  it  into  the  ground  of  C.  and  kill  it 
«  there,  the  property  is  in  A.  the  Jiunter ;  but  A.  is  £aUt  to  an 
s<  action  of  trespass  fir  bunting  in  the  grounds  as  well  of  B.  as 
^^ofC.**  But  the  distinction  which  maybe  attempted  to  be 
taken  between  that  case  and  the  present  is,  that  a  fox  is  a  mmdeus 
animal,  and  therefore  that  every  person  is  at  liberty  la  pur- 

(a)  Z  iiord  Maym*  25O. 

sue 
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sue  and  kill  it  wherever  it  is  found.    If  it  is  so  determined^  it     1786. 
must  be  upon  the  principle,  that  it  is  for  the  public  good  to  ' 

destroy  the  animal^  and  that  the  convenience  and  rights  of  indi-  ^^^J^J 
▼iduals  must  give  way :  but  this  will  equally  give  a  right  to  de-  Feltham. 
stroy  fences^  to  go  into  standing  com.  or  gardens  and  nurseriest 
let  die  mischief  to  the  owner  be  ever  so  considerable.  The  prin- 
ciple applies  as  well  to  searcimg  fox  those  animals  in  the  grounds 
of  anotfaery  as  to  thc^putsmt  of  them :  but  such  a  right  is  denied 
by  every  law-hook  on  the  subject. 

In  the  case  of  GeJ^e  v.  Mintie  (a),  it  was  determined  that  the 
defen<lant  could  not  justify  digpng  for  a  badger.    And  diough 
Creki^  J.  ssud  in  that  case,  that,  upon  a  pursuit,  the  defendant 
nught  follow  and  kill  noxious  animals  over  the  grounds  of  a 
third  person,  without  being  subject  to  an  action  of  trespass,  yet 
that  did  not  form  a  part  of  the  case,  and  was  merely  founded  on 
a  Jkiumoi  Brooke^  J.  in  la  Hen.  8.  lo.  where  he  said,  a  manr 
mighc  justify  entering  into  the  lands  of  another  to  kill  a  fox,! 
gray,  or  an  otter,  because  they  are  beasts  injurious  to  the  com-( 
mon-weakh.     But  the  principal  question  there  arose  concern- 
ing the  property  of  a  stag,  which  had  been  killed  in  hunting. 
And  upon  this  have  all  the  subsequent  decisions  been  made, 
without  regarding  the  occasion  which  gave  rise  to  it.     So  that 
this  dictum  in  BuUtrode  was  merely  founded  on  a  dictum. 

But  in  2  Rsl.  Ahr.  558.  there  is  an  express  authority  against 
such  a  doctrine  ;  for  it  is  there  said,  <'  that  the  defendant  could 
«  not  justify  the  trespass  on  account  of  hunting  a  fox ;"  and  in 
the  same  case,  as  reported  in  Brownl.  224.  Fenmr^  J.  held,  <<  that 
«  it  was  not  lawful  to  break  hedges  in  the  pursuit."     And  break- 
ing hedges  in  the  present  case  constitutes  a  part  of  the  trespass, 
which  is  confessed  by  this  plea.    These  authorities  are  recog* 
nized  in  Com.  Dig.  title^  Pleader^  3  il£  37.  where  it  is  said,  the 
defendant  cannot  justify  either  gntering  or  digging  for  a  fox, 
GiUs^  for  the  defendant,  was  stopped  by  the  Court. 
Lord  Mamsvibld,  Ch.  J.    By  all  the  cases  as  far  back  as 
in  the  rdgn  of  Henry  Bth,  it  is  settled  that  a  man  mzj  folhw  a 
fox  into  the  grounds  of  another.    It  is  not  necessary  in  this  case 
to  enter  into  the  exceptbns  which  have  been  made  to  that  gene- 
ral ndey  because  this  demurrer  dbputes  the  general  proposi- 
tion. 

WiLLBSt  J.  saidy  diat  the  ease  in  Pcpham  ida  was  much 
stronger  than  the  pre$ent. 

(a)  %  Muliir.  60.  ^ 

BULLB|l# 
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1785.        Bulls*,  J.    The  question  on  tMs  record  is,  whether  the 

defendant  be  jostified  in  foUowing  the  fex  at  all  over  anodier 

GuNDST   man's  grounds.    The  demurrep  admits  th«t  which  is  nerred  in 
FttTHAM.  the  plea,  namely,  that  this  was  the  only  means  of  killing  the  foi. 
This  case  does  not  determine  that  a  person  may  uuticcmmlj 
>  trample  down  another  person's  hedges,  or  maliciously  ride  over 

Ms  grounds:  if  he  do  more  than  is  absolutely  necessary,  he  can- 
not justify  it ;  and  such  circumstances  are  a  proper  sabject  for 
a  new  assignment. 

Judgment  for  die  defendam. 


Friday,         Lofd  BuTE  agatTist  Grindall  and  Another. 

^tUrangir  rpHESE  wcrc  two  Issucs : 

•/^  r^"'^  -  "^^  *"^  ^^  which  was  to  try,  whether  the  plaintiff,  as 

abie,«/  mcb,  ranger  and  keeper  of  his  Majesty's  park,  called  The  New  Fork, 
for*b?k2S  near  Richfrnnd,  in  the  county  of  Surty,  was  Ibble  to  be  rated  to 
hnds,  in  the  ^y^  ^^jjef  of  the  poor  of  the  parish  of  Putftey^  in  resped  tfi^a. 
Ing  certain  or.  1 7p.  of  irtcbsed  lands f  hwg  meadow  and  arable,  fart  ^Ae  said 
nm^for  thT  ^»^*»  and  3j^ii*  ir.  31^.  0/  land,  &pen  io  park  pasture,  also  part  of 

htrbageand    thc  Said  park. 

Chic?yidd  The  ad.  Whether  the  plaintiff  was  liable  to  be  rated,  &f.  w 
no  pro&tt     f^0^ct  of  the  herbage  and  pannage  of  the  smdpark  P 

This  cause  was  tried  at  the  last  Assizes  for  the  county  of 
Surry,  before  Oould,  ]•  when  the  jury  found  a 

Special  verdict ;  which  stated,  Tbit  our  Lord  the  now  Ungi  by 
letters  patent  under  the  Great  Seal  of  Great  Britmt,  bearing 
date  at  Westminster  die  2f  th  day  of  June,  in  the  twenty-first  year 
of  his  reign,  reciting  (amongst  other  things)  that  the  pnncess 
Amelia,  daughter  to  his  late  Majesty  king  George  the  SeCcmd,  bad 
held,  and  had  lately  surrendered,  remgned,  and  yielded  up,  into 
our  said  lord  the  now  king's  hands  the  office  hereinafter  meo- 
tioned,  gSTC  and  granted  to  the  said  earl  the  ojjkt  of  ranger  and 
helper f  and  the  custody  of  all  that  his  said  ^ri,  adltd  New  Farh, 
near  Richmond,  in  the  county  of  Surry,  and  the  custody,  surrey, 
and  preservation  of  all  and  singular  the  houses,  kMlges,  edifices, 
walks,  deer,  wild  beasts,  and  game,  in  his  Sttd  park,  dierebeiflg 
or  thereafter  to  be,  to  have,  enjoy,  exercise,  and  occupy  thc  said 
Office,  unto  him  the  said  earl,  by  himself,  or  his  sufficknt  de- 
puty or  deputies,  during  his  pleasure.  And  furdier^  fof  Ae  bct- 
(«)  Vid.ie.  V.  ;.  Hwrdisi  pMt.  5  voL  497- 

3  ter 
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ter  execution  of  the  said  office,  hk  said  Majesty  had  given  and     17864 

granted,  and  by  the  said  letters  patent  did  gi?c  and  grant,  unto  ■ 

the  said  earl  the  i€rtage  and  pannage  rftbe  smdfiari,  over  and  ^**  J,"/* 
abofc  the  keeping  of  the  game  within  the  said  park,  from  time  Gkinpaiu 
to  time  being  j  and  also  the  fees  of  three  bucks  and  three  does 
every  season:  and  also  the  wages  and  fee  of  six  shillings  by  the 
day  for  every  day  in  the  year,  payable  as  in  the  said  letters  pa- 
tent is  particularly  specified ;  and  also  all  woods  and  under- 
woods, commonly  called  browse  wood,  wind-fall  wood,  and 
dead  and  decayed  trees,   mast  and  chiminage  happening  or 
falling  from  time  to  time  within  the  said  park,  together  with 
the  necessary  timber  for  repairing  the  houses,  lodges^  edi- 
fices,   and   walks,    in  the  said    park,    and  such  thcnber  as 
should  be  wanting  and  necessary  for  dividing,  separating,  and 
indosii^  any  parts  or  parceb  of  lands  within  the  said  park, 
as  should  from  time  to  time  be  judged  convenient  for  im« 
proving  the  pasture  and  herbage  thereof,  and  for  beautifying 
the  said  park,  as  was  therein  before  mentioned  to  be  granted,  so 
as  sach  timber  so  to  be  cut  down  at  any  time  should  be  made 
use  of  and  employed  within  his  said  park  for  the  purpose  afore- 
said, and  not  elsewhere  or  otherwise,  unto  the  said  earl  dur- 
ing his  said  Majesty's  pleasure,  together  with  the  liberty  of 
planting  tites  against  the  wa)l  of  the  said  park ',Vtfii^  aii  other 
itftfgei,  fees^  pn^Sf   rigbtSf  perqmsHeSf  commodities^  advantages^ 
and  emduments  to  the  said  office  belonging  or  appertaining  as  of 
light  had,  taken,  received,  or  usually  enjoyed,  with  the  like  of- 
fice^  in  as  large,  ampkf  and  beneficial  manner  and  form  to  all 
intents  and  purposeSf  a»  the  said  princess  Amelia^  or  any  other 
person  or  penons  whosoever  theretofore  holding,  enjoying,  or  ex. 
excising  the  said  office  and  premises,  or  any  of  them,  had  and  re- 
ceived, or  ought  to  have  had  and  receiredjby  reason  thereof,  wiih* 
onf  renderingf  p^if^t  or  maUng  any  account^  or  any  other  thin|r 
for  the  somci  to  lus  said  Majesty,  his  heirs,  or  successors,  in  any 
Banner  whatsoever.    That  269  acres  or  thereabouts  of  the  said 
pork  aic,  and  befoit  the  said  earl  became  ranger,  were,  and  from 
thenoe  Utherto  have  been,  situate'uk  the  parish  of  Putneji,  in  the 
county  of  Surry.   That  23[0  acres  or  thereabouts^  parcel  of  the 
3aid  i6f  acreSf  during  all  the  tkne  aforesaid,  have  been  and  still 
<vir  incbsed  lands^  called  the  Caddocks,  and  39  acresl  residue^ 
thereof,  during  aU  the  lime  aforesaud,  have  been  and  stiil  are  open 
^9  fork  pmslmro.   That  1 06  acres  ^  the  said  230  aaes  of  anclosed 

lands. 
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1786.  lands,  during  all  the  time  aforesaid,  have  been  and  still  an  mtor 
'  dowy  and  the  remaining  124  acres^  during  all  the  time  aftmaaid, 

^auY*  have  been  and  still  are  arable  land^  and  have  been  and  still  are 
GkiMDALL.  ploughed,  and  sown  with  com  and  with  rye  grass  and  dorer, 
in  the  ordinary  course  of  husbandry.  That  the  nuadow^  during 
all  the  times  aforesaid,  has  been  tfmoed,  and  the  bay  tberetm  made 
at  seasonable  times  of  the  year  by  mowers  and  bay^maters  bired 
as  common  labourers^  and  paid  by  tbe  tang.  That  the  hng  has 
found  tbe  bay  seed.  That  66  loads  of  die  hay  when  made  has  been 
yearly  carried  out  of  the  inclosed  lands  into  the  park  by  servants 
paid  by  the  king,  in  the  king's  waggons,  drawn  by  tlie  king's 
horses.  That  it  has  been  tbere  stacked  in  convenient  places  ^^ 
the  use  of  tbe  deer^  and  the  overplus  of  the  said  hay  has  been 
stacked  up  \m  place  in  one  of  the  inclosed  paddocks,  called 
the  rick-yard,  for  the  use  of  tbe  Un^s  horses^  and  tbe  rangers 
horses  That  somerimes  there  has  been  no  overplus.  That  last 
year  there  was  not  enough  for  the  deer ;  but  that  the  avenge 
quantity  of  hay  made  in  the  said  inclosed  meadow  land,  one 
year  with  another,  has  been  one  load  on  an  acre.  That  the 
number  of  tbe  iin^s  horses  has  not  been  limited*  That  they  have 
usually  eat  about  30  loads  in  a  year:  but  they  might  have  eat  it 
all,  if  there  had  been  enough  of  them.  That  40  or  ;o  head  of 
cattle  have  eome  into  the  said  inclosed  meadow  lands  in  No- 
vember in  every  year,  and  have  stayed  there  till  jlprU  or  Moj 
following.  That  as  to  tbe  arable  land^  when  it  has  been  sown 
with  com,  tbe  ranger  has  found  tbe  corn  seeds  and  nsAen  it  has 
been  sown  with  rye  grass  or  clo%Wf  tbe  ting  has,  found  tbe  seed* 
That  it  has  been  manured^  ploughed^  and  sown^  by  tbe  Uf^s  ser- 
vants  and  horses.  That  the  manure  has  come  from  the  king's 
stables,  and  has  been  carried  out  on  the  land  by  the  king's  teams 
at  the  king's  expense.  That  the  com  has  been  ree^  by  h- 
tourers  paid  by  tbe  ranger^  and  has  been'  carried  by  the  king's  ser- 
vants and  teams  to  a  granary  near  the  ranger's  lodge,  which  is 
about  half  a  mile  from  the  inclosed  paddocks,  there  being  no 
bam  on  the  said  inclosed  paddocks.  That  it  has  been  c^ried 
from  thence  to  tbe  market,  and  there  sold  for  tbe  benefit  of  tbe 
ranger.  That  the  Idng  has  bad  no  part.  That  the  straw  com- 
ing from  the  said  com  has  been  used  for  thatching  the  hay 
ricks,  and  for  the  king's  cart  horses,  which  have  usually  been 
about  14  or  15  in  number}  but  they  have  been  chiefly  littered 
with  fern.    That  when  the  arable  land  has  been  sown  with 

clover 
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dover  or  lye  grass,  the  king's  and  the  ranger's  horses  have  eat     1785* 
the  hajr  made  thereof,  and  the  overplus,  if  any,  has  been  laid 


up  for  the  like  use  in  future,  but  has  never  been  sold.  That  in  ^^^J^ 
the  month  of  NovenAer  five  or  six  brace  of  deer  have  been  yearly  OainoALu 
turned  into  the  paddocks  amongst  the  com,  to  be  fatted  for  the 
king's  birth-day.  That  they  have  eaten  the  green  corn;  and  the 
com  has  been  likewise  hurt  by  the  keepers  riding  up  and  down 
amongst  it  to  search  for  the  deer  which  have  hid  themselves  in 
it,  notwithstanding  which  there  has  been  sometimes  a  pretty 
good  crop.  That  three  or  four  score  of  sheep  belonging  to  the 
ranger  have  been  turned  into  the  arable  lands  about  the  autunm 
in  every  year,  not  the  profits  arising  to  the  ranger  from  the  nuiole 
tfAi  said  lands  are  worth  100/.  a  year.  That  as  to  the  39 
acres  open  to  pari  pasture^  the  ranger  has  not  received  any  profit  at 
all  from  them.  That  the  herbage  and  pannage  of  the  said  park 
have^Uid  m  profit  to  the  ranger.  And  that  no  swine  have 
been  fed  in  the  said  park.  But  whether,  on  the  whole  matter, 
die  said  earl  is  liable  to  be  rated  to  the  relief  of  the  poor  of  the 
sud  parish  of  Putney^  in  respect  of  the  said  lands  in  the  said  rate 
or  assessment,  in  the  said  first  count  of  the  ssud  declaration  men- 
tioned, or  any  part  thereof,  or  not,  or  whether  the  said  earl  is 
Rable  to  be  rated,  l^c.  in  respect  of  the  herbage  and  pan- 
nage of  the  said  park,  or  not,  the  jurors  aforesaid  are  whoUy 
ignonut,  and  pray  the  advice  of  the  Court  here  thereupon, 

RusseUUx  the  plaintiff  observed,  that  there  were  two  questions 
for  the  consideration  of  the  Court. 

1st,  Whether  the  plaintiff,  as  ranger  of  Richmond  fzA^  be  liable 
to  be  rated  for  that  part  of  the  park  which  is  inclosed  I  zni, 
adiy,  Whether  he  be  rateable  for  the  herbage  and  pannage? 
As  to  the  first :  he  must  be  rated  either  as  being  the  occtipier^ 
or  in  respect  of  the  perception  of  certain  profits  arising  from 
the  land.    But  the  ranger  is  clearly  not  the  occupier :  the  king 
has  not  demised  to  him  the  use pf  the  park;  he  has  only  ap- 
pointed him  his  servant.   The  king  has  the  dominion  and  su- 
perintendance  over  the  park;  it  is  cultivated  by  the  king's  scr- 
eams, and  the  produce  of  it  applied,  in  the  first  instance,  to 
the  fcedmg  of  the  king's  deer  and  horses.    The  plaintiff  there- 
fore is  merely  a^  servant,  and  may  be  dismissed  from  his  office 
^thout  notice  or  ejectment;  and  is  not  entided  to  any  emble- 
''ic&ts,  as  a  tenant  at  will  is.  Neither  is  he  rateable  for  the  pro- 
fits. 
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1786.  fits,  because  these  being  the  profits  accruing  £rem  the  bad,  the 
— —  occupier  of  the  land  only  is  rateable  for  them.  But  the  king  is 
^^^  ^"''*  occupier,  and  would  be  rated  for  the  land  if  he  were  a  subject. 


Criiij)ali«  Rating  the  salaries  of  the  king's  servants  would  be  latiag  tbe 
Ung  through  the  medium  of  his  servants }  for  in  order  to  ^ve 
diem  a  certain  salary,  he  must  raise  their  salaries  in  proportion 
to  tbe  deductions.  The  king,  by  this  mode,  pays  his  ranger  by 
a  proportion  of  the  profits;  and  if  a  private  gentleman  wexe  to 
pay  bis  bailiff  by  a  certain  proportion  of  the  profits  of  the  land, 
there  could  be  no  pretence  for  rating  such  bailiff,  because  it 
would  be  rating  his  salary.  And  those  profits,  being  perqni- 
ytes  of  office,  are  in  the  nature  of  wages  or  salary.  In  Sier- 
rington*$  case  (a)  a  salary  was  held  not  rateable.  There  is  like- 
wise another  objection  against  rating  the  ranger  in  respea  of 
the  profits,  because  they  are  uncertain,  since  the  king  may  turn 
in  as  many  deer  and  horses  as  he  chooses  ;  there  is  therefore  no 
visible  ability  of  being  rated. 

Puller,  J..  He  is  rated  for  the  amount  of  the  profit^^at  the 
time  of  making  the  rate. 

RussdL  Nothing  should  be  rated  in  the  hands  of  the  king's 
ranger,  which  would  not  be  rated  in  his  hands  if  he  were  ran* 
ger  to  any  other  person.  And  in  this  case  the  plaintiff  bas  not 
even  the  possession  of  the  soil.  He  admitted  that  when  lands 
belonging  to  the  king  are  demised  to  a  subject  for  any  perma- 
nent interest,  they  are  liable  to  be  assessed  (^),  because  be  is 
the  occupier:  but  sufficient  appears  on  this  special  verdict  to 
warrant  the  Court  in  saying  that  this  park  is  in  the  occupation 
of  the  king,  since  the  corn  is  subject  to  the  use  of  the  king's 
deer.  And  this  is  not  like  the  case  of  The  King  against  Met- 
ibiws{c)y  where  the  keeper  was  held  to  be  rateable  for  tbe 
keeper's  lodge  and  two  acres  of  land  in  Windsor  park;  because 
there  the  defendant  was  actually  the  occupier. 

Tbi  Court  were  clearly  of  opinion  on  the  ad  point,  without 
hearing  any  argument,  that  the  plaintiff  was  not  rateable  for  the 
herbage  and  pannage. 

Shepherd  for  the  defendant  was  stopped  by  the  G)urt. 

Lord  Maksfibld,  Ch*  J.  The  question  on  this  verdict  is. 
Whether  the  plaintiff  h  rateabk  at  all  f-^  not  for  how  mucbi  or 
in  what  proportion. 

(tf)  4  £wrr,  aoxi. 

(^)  Duke  of  Portlamd  againn  the  parish  of  St.  MervarH^  Wtammiiert  CM  I5> 

{c)  Cald.1. 

It 
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It  is  dear  that  he  i$  not  ntestble  for  the  herbage  and  pannage,     1786. 
becaaae  they  yield  no  profits.    But  there  ia  a  parcel  of  land  in- 


closed,  wUch  he  sows,  and  for  which  he  afterwards  reaps  die  ^'^^y^' 
com  to  the  anHHint  of  100/  a  year  1  therefore  he  is  occupier ;  Grinoau. 
and  4/09  mnim  occupier  can  make  no  difierence;  whether  by  gift 
or  for  wages.  This  b  Kke  the  case  of  The  King  against  Mt^ 
thewsf  where  it  was  held  that  a  servant  occupying  the  lodge  and 
two  acres  of  land,  whether  he  paid  for  them  by  a  rent  or  by 
senrioe,  was  equally  liable. 

BniJLEm,  J.  It  is  perfectly  immaterial  what  interest  the  oc* 
copier  has  in  the  lands }  whether  he  holds  as  tenant  at  will,  or 
by  any  other  tenure :  It  is  not  necessary  to  inquire  into  the  oc^ 
cupier's  title. 

Pir  Curiam*  On  the  first  count  judgment  for  the  defendant ; 
and  on  the  ad  count,  judgment  for  the  phintilT. 


<y . 


-./-N  7        /       ^^^^ 

J#««  30clk 

rpHlS  was  sm  action  updn  promises  brougfit  by  the  plaiiitiflF  whatever  U 
•*■    (an  tmdcrwritcr)  to  recover  back  the  amount  of  a  loss  JJJ^^^°  *?^ 
which  he  had  paid  upon  a  policy  of  insurance.  of*  poUcf 

'Plea  the  general  issue.  j,  g  wamn* 

The  cause  was  tried  bcfoie  JJiiOfr,  J.  at  the  Sittings  after  last  {y*  J^JJ*"' 
Easter  Tsrta  at  Guildhall^  when  the  jury  found  a  special  verdict ;  compuU  ^ 
which  stated,  [5t.r. 

That  die  defendant  on  the  fifth  June  1779,  at  Londan^  gave  705.] 
to  one  Alexander  Anderson^  then  being  an  insurance  broker,  cer« 
tain  instructions  in  writing  to  cause  an  insurance  to  be  made  on  a 
certain  ddp  or  vessel  called  the  Jum^  which  were  in  the  words 
and  figures  following;  <<  Please  get  aooo/.  insured  on  goods  as 
"  interest  may  appear ;  slaves  valued  at  30/.  per  head  ;  comwood 
"  40/.  per  ton)  iTory  ao/.  per  hundred  weight  j  gum  copal  5/. 
^per  pounds  at  md  ftwn  AfrkA  to  her  diseharf^ng  port  or  ports 
<<  tn  the  Sr^sh  West^hdies  /  nvarranted  eopper^jbeathed,  and  sail^ 
*^ed  from  Liverpool  wtb  14  siu^pounders,  (exclusive  of  swivels, 
'*  &(•)  $0  hands  or  upwarde^  at  \%^  not  exceeding  15,  gmneat. 
^  Jum-^Seaver.  S.  Hartley  znd  Compmj,  June  14th,  1779*'* 
That  dx  said  Alexander  Anderson,  in  consequence  of  the  said 
wvjttea  instructions  from  the  said  defendant  on  the  said  14th 

{m)  The  jtodgmeM  in  this  case  was  afterwards  uoanimoofly  affirmed  in  tbe  Exche- 
^oer  Cbonber.    Pact.  %  y6L  zt6. 

June 
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1786.     June  17799  at  J^ondm  aforesaid,  lie.  did  cause  a  certain  wri- 
ting or  policy  of  assurance  to  be  made  on  the  said  ship  or  nssd 


^V]^"  called  the  Juno  in  the  words  and  figures  following ;  (rcdting 
itARTLEr.  the  policy),  which  was  upon  any  kind  of  goods  and  merchan- 
dizes, and  also  upon  the  body,  tackle,  appaiel,  tic.  of  and  in  the 
ship  Juno^  at  and  from  Africa  to  her  port  mr  ports  of  &cbarp 
in  tie  British  West  Indies^  at  and  after  the  rate  of  15/.  ftr 
cent. 

The  Tcrdict,  after  reciting  two  memoranda,  wWch  arc  not 
material,  then  proceeded  to  state,  that  in  the  margin  ofthewifo' 
Key  were  written  the  words  and  figures  fMowing^  "  SMJm 
Liverpool  with  14  six-pounders,  swivels^  small  arms,  and  50  ht^ 
or  towards:  copper-sheathedJ* 

That  on  the  said  14th  June  1779,  *^*  ^^*  before,  at  Lotion 
aforesaid,  Sfr.  the  plaintiff  underwrote  the  said  policj  for  the 
«um  of  aoo/.  and  received  a  premium  of  31/.  10;.  od.  as  the 
consideration  thereof. 

That  the  said  ship  or  vessel  called  the  Juno  sailed  fiwn  Hver- 
pool  aforesaid  on  the  13th  Octokr  1778,  having  thtn  w/jf  4^ 
hands  on  board  her^  and  arrived  at  Beaumaris^  in  the  idc  of  hr 
glesea,  in  six  hours  after  her  sailing  from  Liverpeol  as  aforesaid, 
with  the  pilot  from  Liverpool  on  board  her,  who  fid  pilot  her 
to  Beaumaris  on  her  said  voyage;  and  that  at  Beaumaris  afore- 
said the  said  ship  or  vessel  took  in  six  hands  more}  and 
then  had,  and  during  the  said  voyage  until  the  capture  there- 
of hereinafter  mentioned,  continued  to  have,  5a  hx^  ^ 
board  her. 

That  the  said  ship  or  vessel  in  the  said  voyage  from  Uvirf^ 
aforesaid  to  Beaumaris  aforesaid,  until  and  when  she  took  in  ^ 
said  six  additional  hands,  was  equally  safe  as  if  she  had  had  $0 
hands  on  board  her  for  that  part  of  die  said  Voyage. 

That  divers  goods,  wares,  and  merchandizes,  of  the  said  <k' 
fendant  of  great  value,  were  laden  and  put  on  board  the  svd  ship 
or  vessel,  and  remained  on  board  her  until  and  at  the  time  of  the 
capture  thereof  hereinafter  mentioned.  And  that  on  the  i^ 
March  1779  the  said  ship  or  vessel,  while  she  remained  on  the 
coast  of  jfjfiicaf  and  before  her  sailing  for  her  port  of  discharge  ifl 
the  British  West  India  Islands^  was,  upon  the  high  seas,  with  tbc 
said  goods,  wares,  and  merchandizes  on  board  her  as  aforesaid,  m^ 
with  by  certain  enemies  of  our  lord  the  now  king,  and  captured 
by  them,  lie.  and  thereby  all  the  said  goods,  wares,  and  mcrcban- 
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dizes  of  the  said  defendant^  so  laden  on  board  her  as  aforesaid,     1786. 
were  wholly  lost  to  him. 


That  when  the  said  plaintiff  received  an. account  of  the  said  ^*  J^* 
loss  of  the  said  ship  or,  vessel,  he  psdd  to  the  said  defendant  the  Hartlbt. 
said  sum  of  200A  so  insured  by  him  as  aforesaid,  not  having 
then  had  any  notice  that  the  said  ship  or  vessel  had  only  46  hands 
on  board  her  when  she  sailed  from  Liverpool  as  aforesaid*    But 
whether  upon  the  whole  matter,  &c* 

Law^  for  the  plaintiff,  was  stopped  by  the  Court. 

JFooJ,  for  the  defendant. 

Admitted,  that  a  marginal  note  in  a  policy  of  insurance  maj  be 
a  viorrantj  ;  but  contended  that  this  was  distinguishable  from 
the  case  of  Bean  v.  Stupart  (a),  and  all  the  other  cases  on  the 
subject.  In  the  oases  decided,  it  has  always  been  a  warranty  of 
a  fact  relating  to  the  voyage  insured :  but  in  the  j>resent  case, 
that  which  is  written  in  the  margin  has  no  relation  whatever  to 
the  voyage,  for  it  relates  merely  to  the  force  of  the  ship  at  Li^ 
verpooly  before  the  voyage  commenced,  and  is  totally  unconnected 
with  the  risk  insured.  The  msurance  is  <<  at  and  from  Africa 
<<  to  her  port  of  discharge  in  the  British  West  Indies  s*  and  the 
warranty  is  from  Liverpool ;  which  is  antecedent  to  the  voyage 
insured,  and  b  merely  a  representation  of  the  state  of  the  ship 
when  she  set  out  on  her  voyage  from  Liverpool.  Then  if  it  be 
onlj  a  representation,  it  is  immaterial  whether  complied  with 
or  not,  because  it  is  found  by  the  verdict  diat  the  ship  was  equally 
safe  with  the  number  of  hands  she  had  on  board,  as  if  she  had 
had  the  whole  number  contained  in  the  warranty.  The  war- 
ranty then  can  only  relate  to  her  being  copper. sheathed:  that  part 
indeed  was  extremely  material,  because  otiierwbe  the  risk  would 
have  been  considerably  increased ;  and  that  extended  to  the 
vopge  insured :  but  the  other  part  of  the  marginal  note  was 
merely  a  representation,  because  the  manner  of  sailing  from  Li- 
verfool  was  unconnected  with  the  risk  insured. 

But  even  if  the  Court  should  consider  the  whole  as  a  war- 
ranty, it  has  been  substantially  complied  with. 

Lord  Mansfield,  Ch.  J.  There  is  a  material  distinction 
between  a  warranty  and  a  representation.  A  representation  may 
be  eqmiably  and  substantially  answered  :  but  a  warranty  must  be 
stri^  complied  with.  Supposing  a  warranty  to  sail  on  the  1st  of 
Auput^  and  the  ship  did  not  sail  till  the  ad,  the  warranty  would 
not  be  complied  with.     A  warranty  in  a  policy  of  insurance  is  a 

{a)  2kMg.  ZZ. 

conm 
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1 7661     condition  or  a  contingency,  and  unless  that  be  pcrfonncd,  there 
is  no  contract.    It  is  perfectly  immaterial  for  what  purposes 


^]^y  nunranty  is  introduced ;  but,  being  inserted,  the  contract  docs 
iU&Tttr.  not  exist  unless  it  be  literally  complied  with.    Now  in  the  pre- 
sent case,  the  condition  was  the  sailing  of  the  ship  with  a  cer- 
tain number  of  men ;  which  not  being  complied  with,  the  policy 
is  iroid. 

AsHHURST,  J.  The  very  meaning  of  a  warranty  is  to  pre- 
clude all  questions  whether  it  has  been  siAstantiaBy  oompHed 
with ;  it  must  be  literally  so. 

B0LLB&,  J.  It  is  impossible  to  divide  the  words  written  in 
the  margid  in  the  manner  which  has  been  attempted ;  that  diac 
part  of  it  which  relates  to  the  copper  sheathing  should  be  a  war- 
ranty, and  not  the  remaining  part.  But  the  whole  forms  one 
entire  contract,  and  must  be  complied  with  throughout. 

Judgment  for  the  plaintiff. 


Friday,  HoRTON  ogainst  Whittaker. 

Where  the  ^^HIS  was  a  casc  sent  from  the  Court  of  Chancery  for  the 
devisor  had     A  opinion  of  this  Court. 

(one  of  '  13th  July  1749.  EdvHird  Busby^  by  his  will  of  this  date, 
m^^edT  ®*8"^^  '^y  ^^°^  ***  ^^'^  presence  of,  and  attested  by,  three  witnesses, 
and  devised  after  demising  his  real  estates  to  his  issue,  if  he  had  any,  in  case 
tees  and™*"  "^^  should  die  without  issue  of  his  body,  he  gave  and  deriscd  die 
their  heirs,    game  as  foUows,  uz.     As  to  the  moiety  of  the  estates  in  Se^kj^ 

**  In  trust 

that  the/  Dudley f  and  Rowley^  in  the  counties  of  Sti^ord  and  Worcester^ 
hcinAouid  ^^  8*^^  ^"^  dcvised  the  same  unto  his  wife,  her  heirs  and  as- 
during  the  sigus.  And  being  next  desirous  to  provide  for  his  sisters,  htt  con- 
married  ds-  ^^deri^^g  thiU  his  sister  Mary  Sawrey,  wife  of  William  Savnry^  was 
ter,  receive  already  well  provided  for  during  the  life  of  her  said  husband ^  end 
and  profits,  therefore  would  not,  unless  she  happened  to  survive  him,  want  on) 
same^Jt^*  flJ^J/jwr  to  enable  her  to  live  in  the  world,  he  gave  and  devised  aH 
two  other     his  real  estates  in  the  city  of  Oxford,  CJanfield,  and  Aseott,  and 

hcVnuid"'  all  other  his  estates  in  the  county  of  Oxford,  unto  Samuel  Saltt 
assigns,  and 

from  and  after  the  decease  of  the  husband,  in  caie  the  married  sister  should  be  then  livingi  to  the 
use  of  the  three  sisters  severally  in  thirds  for  life,  with  several  remainders  to  their  first  and  otbrr 
sons,  in  tail,  remainder  to  the  daughters  as  tenants  in  common,  with  cross-rcmabders  between  the 
sisters  on  default  of  issue  of  their  bodies  respectively,  remainder  over  in  tail  :**  The  conditioo  cf 
the  married  sister's  surviving  her  husband  is  not  annexed  to  any  of  the  limitations  subsequent  to  the 
limitation  of  the  life  estate.  And  the  remainder-RUin  in  tail  can  aUtu  make  a  good  teaanC  to  tb' 
^pc  upon  the  death  of  the  three  sisters  without  issue,  notwithstanding  the  husband  be  din 

Esq. 
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Esq.  and  Lancelot  Shadwell  the  elder,  chemist,  their  heirs  and     17S6. 

assigns,  in  trust,  that  they  and  ihcir  heirs,  during  the  lifirf  tbi  ' 

said  Mary  Sawrey^  should  receive  the  rents  and  pfnfi$i  tf  thf  said   "^**^" 


estatis^  and  pay  the  same  to  the  textatoi^s  sisters  EUsBabetb  Busby  and  Wmitta- 
Mortba  Busby^  their  heirs  and  assigns  /  and  Jtom  and  after  the  da* 
cease  of  the  said  William  Sawrey^  in  ctsse  the  testatee^s.skifr  Mary 
should  he  then  livings  then  ia  trust  as  to  pne  third  part  of  the  said 
last-meiuione4  estate  to  the  use  of  the  said  Mary  Sa%wiy  wA  bar 
assigns,  for  and  during  her  life  i  aadastooncodier  tfaiKd|>asCof 
the  siame  estate,  to  the  use  of  thesaidf/wAn^JBSi^^andheras* 
signs,  for  an.d  during  her  life ;  and  as  tp  the  remaimng  diird.part 
thereof,  to  the  use  of  his  said  sifter  Martin  Busby  and  her  assigns^ 
for  and  during  her  life  i  and  after  the  dea^  of  any  or  either  of 
his  said  sisters,  then  as  for  and  concerning  the  third  or  shaxe  of 
her  so  first  dying,  to  the  use  of  the  first  aod  every  other  som  of 
her  ^  first  dying,  seyerall^  and  supcessively,  and  the  heira  of 
the  bodies  of  such  first  spps,  and  in  default  of  such  issue,  to  the 
use  of  all  and  every  the  daughter  and  daughters,  as  tenants  ia 
common :  but  in  case  such  sister,  first  dying,  should  leave  no 
issue,  then  in  trust  as  to  the  third  or  share  of  her  so  first  dying,  to 
the  use  of  the  survivors  of  them  (meaning  his  said  sisters),  in 
equal  shares  and  proportions  for  and  during  their  lives ;  and  firom 
and  after  the  death  of  either  of  the  survivors,  then  as  to  the  part 
or  share  of  her  so  second  dying,  to  the  use  of  the  first  and  every 
other  sou  o&iier  so  second  dying,  severally  and  successively,  and 
the  heirs  of  the  bodies  of  such  sons  $  and  in  default  of  such  issue, 
to  the  use  of  all  and  every  her  daughter  and  daughters  as  tenants 
in  common  i  and  in  defiiult  of  such  issue,  then  in  trust  as  to  the 
part  or  share  of  her  so  second  dying,  to  .the  use  of  the  riemaining 
and  surviving  sister,  for  and  during  her  life ;  and  from  and  im- 
mediately after  the  death  of  such  surviving  sister,  then  his  said 
trustees  should  stand  seised  of  the  estate  of  her  so  hst  dying,  to 
the  use  of  tfac  first  and  every  other  son  of  hex  so  kst  dying,  seve- 
rally and  successively,,  and  the  heirs  of  the  body  of  such  first 
sons;  aad  in  default  of  such  issue,  to  the  use  of  all  and  every  her 
dau^ter  and  daughters  as  tenants  in  common ;  and  in  default  of 
such  issoe^  tJhen  to  the  use  of  John  ShadweU  Norton  (therein  called 
John  ham^etai  Horton)  eldest  son  of  Mr.  John  Horton,  sugar- 
baker^  and  the  heirs  rfUs  ^  /  and  in  default  of  such  issue,  to 

the 
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1786.     the  use  of  Tiomas  Hor^i  second  son  of  the  said  J«ln  Hsrtatf 
and  the  heirs  of  his  body ;  and  in  default  of  such  issuci  to  the  use 


^^Vrf"   ^f  a'l  *»<•  every  other  son  and  sons  of  the  said  John  Horton^io 
Whitt A-  be  begotten  severally  and  successively,  and  the  heirs  of  the  bodies 
of  such  sons  $  and  in  default  of  all  such  issue,  to  the  use  of  TSc- 
mas  JTM,  son  of  jinn  JrM,md  his  hciTS.    And  as  to  all  that 
his  the  testator's  real  ^tate  at  Barton  Under  Neetbvoed,  in  the 
county  of  Sttfford^  and  all  other  his  real  estate  and  estatesvbt- 
soever,  not  thenm  before  devised,  which,  by  settlement  upon 
his  marriage,  was  or  were  settled  upon  his  said  wife  for  life,  vA 
to  such  other  uses  and  trusts  as  therein  mentioned,  in  case  he 
should  die  without  issue,  he  did  thereby  give  and  devise  the  said 
last-mentioned  estate,  after  the  death  of  his  said  wife,  and  alhis 
right  and  interest  therein,  unto  the  said  Samud  Salt  and  Lsndt 
Stadwell,  their  heirs  and  assigns,  in  trust  neverdielessto  theuK 
uses,  intents,  and  purposes,  and  subject  to  the  like  limitations 
as  were  mentioned  and  expressed  concerning  Us  estate  in  0^^ 
shire  therein  before  devised  to  them ;  and  appointed  Tkoibna 
his  wife  executrix  of  his  will.    The  testator  afterwards  &rf  vrttb- 
out  issue,  leaving  his  said  sisters  Mary,  the  wife  of  thesai<lJJ^«Kfl» 
Sawrey,  Elixabeth  Busby,  and  Martha  Busby,  his  co-heirs  at  law. 
And, 

On  the  3 1  St  -Miiy  I75r,  the  said  Theodosia,  the  dcrisor's  wife, 
proved  his  said  will  in  the  prerogative  Court  of  Canterkrj. 

In  1770,  the  said  Iheodosia,  the  devisor's  viadoWy  died. 

The  devisor's  sister  Maty,  the  wife  of  the  said  WnBiam  Sfl«^' 
died  without  issue,  in  the  lifetime  of  her  husband. 

Afterwards,  in  1 78  f,  Ac  devisor's  sister,  Elizeieth  Butij} (W 
without  issue,  intestate. 

And,  ad  Jpril  1 782,  Martha  Busby,  hb  only  surviving  9Stcr» 
by  her  will  of  this  date  attested  by  two  witnesses  only,  after  gi*? 
several  specific  and  pecuniary  legacies,  gave  all  the  rtridoeot 
her  personal  cstote  and  effects  whatsoever,  and  of  what  natatc. 
kind,  or  sort  soever,  not  therein  before  otherwise  disposed  of» 
after  payment  of  her  debts,  legacies,  and  funeral  expenses,  ani 
all  her  right  and  interest  therein  or  thereto,  unto  her  brother- 
in-law  the  said  William  Sawrey,  and  nominated  and  appoin^^ 
'  the  said  WiUiatn  Saturey  sole  executor  of  her  said  will.  The  sa» 

Martha  Busby,  the  testatrix,  soon  after  died  without  issue. 


AKKR. 
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From  the  death  of  the  said  Tkeodosia  the  rents  of  the  Stagford-  *  i^i6. 
slire  esuae  were  paid  to  the  said  Elizabeth  and  Martba^  during  ■ 
the  Kfe  of  Elizabeth,  and  afterwards  to  the  said  Martha  Busby.      "^^" 

By  indenture  of  bargain  and  sale,  dated  6th  November  1782,  ^""JJ- 
inroOed  in  the  Court  of  Common  Pleas,  and  made  between  the 
said  S.  Sab  (who  had  then  survived  the  said  X.  Shadwetl,  his 
co-trustee)  of  the  first  part,  the  said  J.  S.  Horton  of  the  second 
party  y.  Hamuood  of  the  third  part,  and  y.  Ward  of  the  fourth 
part,  after  reciting  the  will  of  the  said  E,  Busby,  and  the  deaths 
of  the  said  E.  Busby  and  his  sisters,  Mary,  Elizabeth,  and  Mar* 
tha,  without  issue,  and  that  the  said  J.  S,  Norton  was,  hj  virtue 
of  the  ^1  of  the  said  E.  Busby,  become  immediate  tenant  in 
tail  of  all  the  manor,  &c.  being  all  the  real  estates  which  by 
the  said  will  were  devised  to  the  said  S.  Salt  and  L,  ShadweB 
upon  the  trusts,  and  to  the  uses  therein  mentioned,  it  was  wit- 
nessed that,  for  barring  all  estates  tail,  and  remainders  and  re- 
versions thereupon  expectant,  of  and  in  the  manor,  ^c.  and  in 
consideration  of  the  sum  of  five  shillings  paid  to  each  of  them 
the  said  5.  Salt  and  J.  S.  Horton,  he  the  said  S.  Salt  did  bargain 
and  sell,  and  the  said  J.  8.  Horton  did  bargain,  sell,  and  confirm 
unto  the  said  J.  Harwood  all,  isfc.  unto,  and  to  the  use  of  the 
said  J.  Harvjood  and  his  heirs,  to  make  him  tenant  to  the  praecipe 
for  sufiering  common  recoveries  thereof,  wherein  the  said 
y.  Ward  should  be  demandant,  the  said  J.  Harviood  tenant,  and 
the  said  y.  S.  Horton  vouchee.  And  it  was  thereby  declared 
that  the  said  common  recoveries  should  be  and  enure  to  the  use 
of  the  said  J.  S.  Horton  and  his  heirs. 

In  Michaelmas  Term,  23d  Geo.  3.  common  recoveries  were 
accordingly  suffered,  (5V. 

Graham  for  the  plaintiff  made  two  questions ; 

I  St.  Whether  the  limitation  to  J.  Shadwell  Horton,  in  the 
event  which  had  taken  place,  was  good  ? 

2dly.  Whether  it  was  good  to  such  an  extent  as  to  effectuate 
the  recovery  sufiered  by  him  in  1782  ? 

With  respect  to  the  first.  The  whole  doubt  of  the  case  arises 
from  die  circumstance  of  Mary  Sawre/s  dying  in  the  life-time 
of  her  husband,  against  which  event  the  testator  had  not  pro-- 
▼ided« 

Tht  Court  is  to  consider  whether  the  condition  (if  it  can  be 
so  called)  of  Mary  Sawrefz  suiviving  William  Sawrey  was  mere- 
ly confined  to  the  Ufe-cstatCi  or  was  to  extend  to  all  the  subse- 

VOL-I.  A  a  qucnt 


agatHst 

Whitt 

AKKK. 
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1786.     qucnt  limitations.    From  the  situation  of  the  dctrisoi^s  family 

' at  the  time  of  making  his  will,  it  is  manifest  that  he  only  meant 

^!*;!r  to  annex  it  to  the  life^statc.  After  providing  for  hisownissne, 
HiTT-  his  next  care  was  to  make  a  provision  for  hi»  two  unmamed 
sisters  5  but  he  did  not  intend  that  his  married  sister  should  de- 
rive any  advantage  under  his  will  during  her  husband's  lifci  be- 
cause she  was  already,  sufficiently  provided  for.  This  is  impro- 
perly called  a  condithn.  If  there  were  any  doubts  on  the  con- 
struction  of  the  will,  they  arc  entirely  removed  by  the  caies 
which  have  been  determined  on  the  subject. 

That  of  Napperv.  Sanders  (a)  was  much  stronger  than  tic 
present ;  for  the  same  question  there  arose  on  a  Jetd. 

He  then  cited  Jones  v.  Jfestcmb,  i  £?.  Cos.  At.  24S-  ^^' 
in  Chan.  316.  Statham  v.  BeU.  Cowp.  40-  D««/.  66. ».  J 
Roe  dem.  Hammerton  y.  Mitton  and  Another,  2  Wils^l^' 
Avelyn  v.  Ward,  \  Vez.  420.  Andre^vs  v.  iW&i»,  2  S^^* 
1092.  Bradford  y.  Foley  and  Others,  Dough  6z.  GJher  and 
Wickitt,  I  Wils.  105.  The  devisor  had  good  reasons  for  annex- 
ing the  condition  to  the  life-estate;  for  his  general  intent  ^1 
that  Mary  Sawrey  should  take  nothing  unless  shcsonivedbcr 
husband ;  but  after  her  death  the  devisor  could  have  no  icason 
for  continuing  this  condition,  for  he  intended  that  all  thcUmio- 
tions  should  take  efiect. 

adly.  If  it  be  objected  that  the  two  unmarried  sisters  took  the 
legal  estate  to  them  and  their  heirs  during  the  life  of  WilS^ 
Sawreys  that  the  devise  to  Norton  is  not  to  take  effect  tiliafo 
the  decease  of  William  Sawreys  that  therefore  no  estate" 
now  vested  in  Norton,  and  that  consequently  there  was  nogooo 
tenant  to  xht  pracipe  g  the  answer  is  that  It  was  intended  out 
the  trustees  should  receive  the  rents  and  profits  of  the  estates 
during  the  life  of  WilUam  Sawreys  but  it  is  not  expressed  to^ 
long  they  are  to  pay  them  over  to  the  other  sisters.  The  tmst' 
estate  was  only  raised  for  the  purpose  of  receiving  the  rents  ^ 
profits  for  the  benefit  of  the  two  sisters  and  their  heirs,  du- 
ring  the  Ufe  of  William  Sawrey  ;  therefore  on  the  death  of  * 
.survivor  of  them  without  issue,  the  trust-estate  ceased,  ^ 
^trustees  having  been  only  seised  pour  outer  vie.  The  hm^^^ 
to  Norton  was  intended  to  take  eflfect  inmiediately  after  thedcaffl 
of  the  surviving  sister  without  issue :  on  the  happening  of  win 
event,  the  legal  estate  descended  to  him,  and  tbcrdfoic  *^ 
was  a  good  tenant  to  the  pr^tape. 
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Wilson^  conira.  According  to  the  grammatical  construction  of     1786. 
"the  devisor's  will,  the  conditiony  or  conditional  limitation,  an- 


nexed to  the  life-estate,  is  likewise  annexed  to  all  the  subsequent  ^^^^^^ 
limitations.  If  so,  the  Court  will  not  put  a  different  construe-  Whitt- 
tum  on  it,  imless  they  are  warranted  by  the  apparent  intention  of  ****• 
the  devisor.  The  Court  can  only  judge  of  the  devisor's  intent  from 
the  will  itself.  This  is  like  the  slip  which  was  made  in  the  case 
of  Doe  dtm.  Gregory  y.  Gilpin  in  this  Court,  where  the  devisor 
gave  his  estate  to  his  natural  son  in  case  of  the  marriage  or  death 
of  his  widow,  who  was  obliged  to  marry  in  order  to  give  it  to 
the  son  during  her  life.  It  is  extremely  clear  that  the  devisor 
intended  to  annex  this  condition  to  all  the  subsequent  limita- 
tions :  for  if  it  be  confined  to  the  life-estate,  this  absurdity  would 
follow;  that  JVilHam  Sawrey  might  also  survive  the  two  other 
asters,  and  the  trustees  would  still  receive  the  rents  and  profits 
of  the  estates,  notwithstanding  the  death  of  the  three  sisters 
without  issue.  But  if  Mary  Sawrey  survived  her  husband,  then 
one  of  the  sisters  must  be  living  when  the  estate  pour  auter  vie 
determined.  So  that  there  would  be  no  contradiction,  if  all  the 
siAtequcnt  limitations  depended  on  that  contingency. 

He  admitted  that  this  came  within  the  principle  of  the  cases 
cited,  if  the  Court  should  be  of  opinion  that  this  condition  was 
only  annexed  to  the  life-estate :  but  he  contended  that  in  order 
to  render  the  will  consistent,  it  was  necessary  to  consider  the 
condition  as  annexed  to  all  the  subsequent  limitations. 

adlj.  There  is  a  legal  estate  given  to  the  two  sisters,  thdr 
heirs  and  assigns,  fir  tie  life  of  W.  Sawrey.  The  trustees  have 
no  other  power  but  that  of  receiving  the  rents  and  profits,  (2fr. 
which  is  merely  a  declaration  of  the  trust  When  trustees  are 
to  do  nothing  but  for  the  benefit  of  the  cestm  que  trusty  the  statute 
gives  the  land  to  him.  There  are  only  two  instances  where  the 
trust  continues  executory*,  ist,  where  an  use  is  limited  upon  ad 
use:  but  here  there  is  no  limitation  of  uses;  and  adly,  where 
something  is  to  be  done  by  the  trustees,  as  to  pay  debts,  CfTr. 
which  makes  it  necessary  for  them  to  have  the  legal  estate :  but 

iadie  present  case,  the  trustees  are  merely  to  receive  and  pay 

die  rente ;  and  therefore  the  trust  is  executed. 
hk  Sii^ndr.  Smith  (<i),  there  was  a  devise  to  trustees  and 

their  heirs  to  pay  the  rents  and  profits  (after  deducting  rates, 


(«)  Srvvf»i  75.  Vid.  Sihesttr  ▼.  HTUtM,  post,  a  vol  446,  tt**. 

A  a  a 


taxes. 
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1786.    taxcfc  and  npmrs)  to  ShaphnJ  and  his  im^^s  for  Ufe^andafter 

his  dcccswc/tfftiriwofthchciMiMlcof  Achodyof  S^^Mi 

Ho»TON  and  in  default  of  such  isattcreMMunderovar.  The  ^ucsdon  tkac 
f?S^T-  was,  whether  the  first  was  a  trust  w  a  legal  estate  5  if  the  for- 
mcr  they  could  not  unite;  if  the  bttor,  they  might.  Thaeit 
was  argued  that  there  was  socnedung  for  the  tmsiees  to  4%  uiae- 
Jy,  to  r^flir,  b'r.  And  the  case  of  ^wwir  ▼.  XW  %  «iirf  &»/ ^) 
was  cited;  where  an  use  to  a  feme  covcft  was  held  to  he  t  tluit 
Lord  ChanceJkflr  said,  that  an  use  must,  primdfoek^  he  triw 
to  be  executed ;  that  where  the  whole  profits  gcs  4»  stetuft 
wiU  carry  the  land  after  it.  Bat  the  trustees  bci^  IP  ptf  tk 
taxes  and  repairs  must  have  an  interest  in  the  pranisesy  iharfHe 
the  legal  estate  for  the  life  of  £&is^imm/ was  in  tbemj  and  be  kd 
only  an  equitable  estate  for  life ;  and  the  suhaequent  estal^  boiog 
executed,  he  had  an  equitable  estate  for  Ufe,  and  a  kgal  lenutaikr 
in  tail,  which  could  not  unite ;  and  of  co«B6C»  tbeie  oonU  not 
be  a  good  tenant  to  the  pr^tdfe. 

If  then,  according  to  the  doctrine  of  that  case,  lUs  be  in  use 
executed,  the  recovery  suffered  by  HorioH  is  void.  He  panties 
under  the  will  stood  thus ;  there  is  a  Itmitataon  to  the  twa  Mten 
mtd  their  heirs  during  the  life  of  Wm.  Sawftej;  and  after  Us  de- 
cease theie  are  several  limitations  over,  with  remainder  to  Hertm 
in  tail.  That  life-estate  is  yiot  existing  in  the  heir  of  dtt  |ur- 
viving  sister  as  special  occupant  under  the  statute  of  frauds,  be> 
cause  JVtn.  Senvrey  is  still  Uviag.  And  there  could  be  no  good 
recovery,  unless  that  heir  was  made  tenant  to  the  prete^. 

No  further  mention  was  made  of  diis  case  in  Court.  Aiid<m 
tUs  day  the  Court  {b)  certified  as  fbllows : 

*<  Having  heard  counsel  in  this  case,  and  having  perused  ao^ 
^  considered  the  will  itself  of  Edward  Busby f  we  are  of  opinkm 
^  that  y.  Shadwdl  JArton,  under  the  limitationsof  the  said  wiO 
*^  and  the  recovery  sufle^ed  by  him,  cook  ^an  estate  in  fee 
^rimplct 

Jg.  JTtlies^ 

F.  Btdbr:* 

(«)  T  Efu.  Cm,  Air,  3S3. 

(f)  Lord  Mens/dd  wts  &ot  in  Ooutt  on  die  aM  Of /ar«r,  When  die  c»rwttaiSB«^ 


The 
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1786. 


Thft  King  agidnst  The  loliabitsmts  of  Southowram.  sutmhj^ 

^  July  XSt. 

fT^HE   paiq^  J^haaktb  Booth  widowi   and  her  three  clul-  An  order 
-**    dsen»  were  removed  by  an  order  of  Jwo  justices  from  the  ^^||^^. 
towaaUp  of  SouAowram  to  the  township  of  Northowram^  both  moving  a 
in  the  We8i>.Riding  of  the  County  of  Tark.    On  appeal  to  the  oopt^of 
Sesimis,  they  staled  that  it  appeared  from  the  evidence  of  WU^  ^«  ^^^ 
lum  Aeii  (the  father  of  JeremitA^  the  late  husband  of  the  pau-  is  ndtber 
per  Blizaietby  that  the  said  JFUliam,  Jtremah,  and  also  the  father  ^^^^ 
and  grandfather,  of  William  Booths  were  bom  and  settled  at  Ha^  moved  by, 
/i/bir,  whefe  Jintmah  Booth  was  likewise  .born  }  but  it  did  not  uT-iLsii. 
appear  that  Jeremiah  had  done  any  act  to  gain  a  settlement.  That  ^  ^^  ^'^'^ 
on  the  6tb  of  jfyril  17749  two  justices  for  the  Weat^Riding  of- 
Torlulnre  made  an  order  for  removing  the  said  William  Booth 
and  ElbB^eA  his  wife  {hii  not  anj  of  their  children),  from  Ha^ 
Rfim  t»  Hooihowram  aforesaid^  which  order  was  duly  served 
upon  the  then  overseers  of  the  poor  of  Northowram^  who  there- 
upon received  the  two  paupers^  and  did.  not  appeal  against  the 
ovder.   That  some  years  beforci  and  at  the  time  of,  the  said  re- 
moval of  WilSam, Booth  and  his  wife,  the  said  Jeremiah  was  mar- 
ried to  Elizatetb  one  of  the  paupers,  by  whom  he  had  the  three 
other  paupers,  and  from  the  time  of  his  marriage  until  his 
death  lived  at  Halifax  in  a  dwelling-house,  which  he  rented 
himself,  separate  and  independent  of  his  father,  and  was  not  re- 
moved by  or  mentioned  in  the  said  order,  por  was  then  any  part 
of  his  family.  Whereupon  the  Q)urt  (of  Sessions)  discharged  the        ^ 
Older  of  the  two  justices,  subject  to  the  opinion  of  this  Court, 
whether  the  settlement  of  the  said  Elizabeth  Booth  and  her  said 
three  children  was  by  inference  to  be  deemed  at  Halifax,  or  to 
follow  the  settlement  of  the  father  to  Northowram. 

Bearer^,  Feamlej,  and  Lamhe,  shewed.cause.  It  is  clear  that 
^  settlement  of  Elizabeth  Booth  is  in  the  parish  where  her  bus- 
^nod  was  settled  at  the  time  of  his  death,  it  not  being  stated  that 
^bs  done  any  act  since  to  gain  a  jettlement  elsewhere :  now 
^^  ^Vpears  that  he  was  settled  at  Halifax.  And  though  the  case 
states  that  his  father  and  mother  were  removed  from  Halifax  to 
^^^'^^fiowram  by  an  order  which  was  unappealed  from,  yet  at 
^hat  time  the  son  was  emancipated  from  his  father's  family,  and 
<l>c*cfafe  Ua  scttkmient  did  not  f oUow  that  of  bis  father. 

Wilsoft, 


OWRAM. 
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1786. 1        mison,  Haywood,  and  CocM,  contra^  observed  that  the  case 
*  was  imperfectly  stated  :  for  that  sufficient  appeared  upon  the 

^^na°  face  of  it  to  shew  that  the  justices  did  not  mean  to  state  that 
SoaTH-     Jeremiah  Booth  was  settled,  but  only  that  he  was  born,  at  ffc^«r) 
and  therefore  the  Court  will  send  it  down  to  be  re-stated. 

But  even  upon  the  case  as  it  now  stands,  the  Court  must  con- 
elude  that  the  settlement  of  the  son  followed  that  of  the  father, 
since  it  does  not  appear  that  the  son  ever  did  any  act  to  gain  a  set- 
tlement in  his  own  right.  Every  legitimate  child  derives  a  settk- 
ment  from  his  father,  and  follows  the  father's  settlement  till  he 
is  emancipated  and  gains  one  in  his  own  right :  then  it  was  !n> 
cumbcnt  on  the  other  side  to  have  shewn  that  he  did  g^n  a  set- 
tlement in  his  own  right,  otherwise  he  must  be  taken  to  be  set- 
tled at  Northowram  with  his  father,  under  the  order  of  rcmoTal 
which  was  unappealed  from.  And  they  cited  the  case  of  Tk 
King  and  Warblington^  ante  241. 

Per  Cur.  The  order  of  removal  unappealed  from  is  conclu- 
sive as  to  the  father  and  mother,  but  not  as  to  the  son,  because 
he  is  not  mentioned  in  it.  And  the  Sessions  hare  expiessly 
found  that  the  son  was  settled  at  Halifax. 

Original  order  quashed  \  and 
Order  of  Sessions  affinned. 


Saturday,      The  KiNG  agatfist  the  Inhabitants  of  Newington. 

July  Xrt. 

If  a  pauper  tOHN  SMJLL,  Afary  Ids  w]£e,  and  their  five  children, 
riahtowhidi  wfere  removed  by  an  order  of  two  justices,  from  the  parisli 
the  certiii-    of  Newingion  to  the  parish  of  Mersham^  both  in  the  county  of 

Cflteisgrant*  ^     o       •  1      *J 

ed  without  Kent,  The  Sessions,  on  appeal,  quashed  that  order,  and  stato* 
"^r^Z    the  following  case; 

turning,  the       That  thc  father  of  the  pauper  resided  at  Nevnngmi^'^ 

« an  end."  four  years  under  a  certificate  from  Mersham^  bearing  date  Ac 

^h^vf!'  ^^  ^*y  ^^   5^"^'  '748,  during  which  time  the  pauper  was 

Cn»«#rjr.*     bom.     That  thc  father  then  moved  with  his  whole  family  ^ 

5^^  ^°     thc  hundred  of  Hoo,  distant  about  nine  miles  from  He^H' 

[8  T.  R.      ion,  and  staid  there  for  two  years ;  and  from  thence  alsq  moved 

with  his  whole  family  to  S/rwerf,  distant  eight  miles  from  'S^' 

tngton,  where  he  continued  about  four  years,  when  he  died 

there.    That  about  two  years  after  thc  father's  death  Us  ^^ 

tber 
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ther  went  to  Neunngton  to  keep  her  ancle's  house,  with  whom     1786. 
she  continued  till  his  death ;  and  that  she  afterwards  lived  at 


Ifewingtan  till  she  herself  died,  and  was  relieved  by  Newngton^  '^^  J^i"* 
hxnng,  after  her  husband's  death,  got  a  settlement  there.  That  Nkwino- 
the  pauper  within  a  year  after  the  father's  death  went  to  jNinv-      ''^^* 
ingbfij  and  there  hired  himself  (being  unmarried)  as  a  senrantto 
one  Austen  of  the  said  parish  of  Newington  for  a  year,  and  lived 
with  the  said  Austen  in  the  said  parish  of  Newington  the  whole 
of  the  said  year,  under  the  said  hiring,  and,  at  the  expiration 
of  the  said  year,  continued  with  the  same  master  for  another 
year,  in  the  said  parish  of  Newington,  as  a  yearly  servant ;  and 
at  the  expiration  of  his  said  service  with  the  said  Austen,  (be  said 
pauper  hired  himself  to  one  Mr.  Saunders,  minister  of  the  said 
parish  of  Newington  for  a  year  as  a  servant,  and  continued  in 
bis  service  two  years  in  the  said  parish  of  Newington,  in  con- 
sequence of  the  said  hiring;  and  never  gained  a  settlement 
elsewhere. 
Mingaj  and  Robinson  in  support  of  the  order  of  Sessions. 
This  case  falls  within  the  principle  of  the  cases  of  Tbe  ISng 
and  Taunton  (a),  and  The  King  and  Frampton{h),  which  shew 
that  a  certificate  may  be  got  rid  of  by  desertion  •,  and  though  it 
has  never  yet  been  determined  what  length  of  time  will  amount 
to  an  abandonment,  yet  as  the  certificate  is  only  an  acknowledg- 
ment by  the  parish  certifying  that  the  pauper  is  settled  in  such 
parish,  wherever  it  is  clearly  shewn  that  he  quitted  the  parish  to 
which  the  certificate  was  given  without  any  intention  of  return- 
ing, it  is  at  an  end.    The  certificate,  therefore,  having  been 
diKharged  by  the  father's  removing  with  his  family  to  Hoo,  and 
from  thence  to  Strood,  without  any  intention  of  returning  to 
Newington,  the  pauper  might  gain  a  settlement  there  afterwards 
by  hiring  and  service. 

Btarcroft  and  Hervey,  contrh,  admitted  that  a  certificate  might 
be  got  rid  of  as  well  by  desertion  as  by  other  methods,  but  con- 
tended that  the  circumstances  in  this  case  did  not  amount  to  a 
deserdon.  There  is  a  great  distinction  between  the  cases  cited 
and  the  present.  In  that  of  The  King  and  Taunton,  the  certifi* 
cate  had  been  deserted  by  the  grandfather  of  the  pauper  for  54 
yem.  After  such  a  length  of  time  the  Court  presumed  that 
there  was  a  legal  end  of  the  certificate.  The  case  of  Tbe  IBng 
and  Frampton  also  difiers  from  this  in  several  particulars.  There 

(•)  Bm.  8a.  Cm.  401.  (I)  Vm^Jiphnd  CM  97. 

the 
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1786*     tfae  pauper  was  not  bom  In  the  parish  to  whidi  the  certificate 
was  granted,  and  the  pauper  never  went  into  the  parish  oiFramp^ 


'^  ^"'^  ton  till  the  father  had  abandoned  tfae  certificate;  for  when  be 
NswiMo-  left  that  place,  he  had  no  intention  of  returning  i  and  even  when 
^^^'  he  did  retmrn,  it  was  t^  special  husiness^  which  circumstance 
was  relied  on  by  Lord  Mansfidd  in  giving  judgment.  It  has 
been  decided  in  many  cases^  that  a  pauper  does  not  avoid  a  cer- 
tificaCe,  by  leaving  the  parish  to  which  he  is  certified  for  a 
short  space  of  dme;  and  in  the  case  of  The  King  and  Ked(§) 
an  absence  of  seven  years,  during  which  time  the  pauper  was 
hired  and  served  for  ^a  year  in  the  parish  granting  the  certificate, 
was  held  not  to  discluurge  the  certificate.  In  determining  these 
qnesticms  the  Court  has  always  had  a  regard  to  the  intentioa 
with  which  the  pauper  left  the  certificated  parish.  Now  in  this 
case  the  parish  considered  him  as  returning  under  the  faith  of 
the  certificate;  for  the  case  states  that  the  pauper  returned  to 
the  parish  of  Niwiftgton,  and  there  hired  himself :  now  the  cir* 
cumstance  of  ibt  pauperis  return  was  a  distinct  independent  act 
from  the  subsequent  luring  and  service  %  therefore  he  must  be 
considered  as  having  returned  under  the  certificate. 

Lord  Mansfield,  Ch.  J.  It  is  a  melancholy  conaderadoa 
that  so  many  questions  should  daily  arise  on  settlement  cases* 
The  Court  in  their  determination  should,  ifpossible,get^t  cer- 
tainty I  for  it  is  of  more  consequence  to  the  public  that  the  mie 
should  be  ceruin,  than  what  the  rule  is.  It  is  admitted  tbt 
there  may  exist  a  case,  in  which  a  certificate  shall  be  conridend 
^A  Jiinctus  officio.  Then  the  Court  ought  to  draw  a  line;  lA 
doing  which,  it  will  be  material  to  consider  what  is  the  nature  of 
a  certificate.  It  seems  to  me  that  a  certificaU  by  the  parish 
from  which  the  pauper  goes  to  another  is  an  indemmtj  to  tha 
other  parish  Jhm  tie  consequences  of  permitting  Urn  to  reside  them 
therefore  ithas  done  its  office  the  moment  that  Tfttidrncc  is  per- 
manently at  an  end.  A  temporary  absence  for  a  particular  par- 
pose  will  not  discharge  it ;  but  when  the  pauper  has  left  the 
certificated  parish  for  years,  and  neither  party  has  had  any  re- 
lianoe  upon  the  certificate,  then  it  has  done  its  duty,  and  has 
no  bnger  any  operation.  In  the  present  case,  the  pauper  had 
left  the  certificated  parish  for  six  years,  without  any  intention  of 
returning,  by  which  it  is  manifest  that  the  certificate  was  dis- 
diaiged. 

(.)  CM  X44. 

WXIXES^ 
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WiLLEs,  J.  The  true  question  is,  whether  the  pauper  came     I78d. 
into  the  parish  of  NevnngtM  under  the  fidth  of  the  certificate. 


The  father  had  removed  with  his  whole  family  to  Hoo^  and  after-  ^^1^"* 
wards  to  another  parish,  where  he  died,  without  having  returned  Nswni «. 
to  Nemngton.  In  some  respects  this  is  a  stronger  case  than  that 
of  the  Ksng  and  Framptcfni  for  in  that  case  the  father  did  return 
to  the  certificated  parish ;  here  he  did  not.  Again,  in  that  case 
the  hiring  and  service  of  the  son  were  in  the  lifetime  of  the 
father ;  here  the  pauper  was  not  hired  in  Newir^on  till  after 
the  father's  death ;  and  at  the  time  he  so  hired  himself,  the 
mother  resided  elsewhere,  and  all  the  parties  seem  to  have  con* 
sidered  the  certificate  as  at  an  end.  When  there  is  a  decided 
case  to  support  us,  minute  circumstances  should  not  induce  us 
to  male  any  alteration  in  the  law.  It  is  said  that  this  case 
differs  from  that  of  Frampton^  because  the  pauper  was  bom  in 
the  parish;  but  taking,all  the  circumstances  together,  that  makes 
no  difierence,  for  none  of  the  family  thought  of  the  certificate  ; 
the  father  had  left  the  parish,  and  was  dead,  and  the  mother 
was  living  elsewhere  at  the  time  that  the  pauper  returned  to 
Newington.  And  it  is  clear  to  me  that  he  returned  without 
any  consideration  about  the  certificate.  This  case  is  different 
from  ths^t  of  the  King  and  Xeeh  there  the  pauper's  brother  re- 
maned in  the  certificated  parish,  and  the  pauper  returned  to 
his  bouse  under  the  faith  of  the  original  certificate,  and  not 
with  a  vieinr  to  a  hiring  and  service,  as  in  the  present  case;  for 
here  the  pauper  came  into  the  parish  of  Nturington  as  a  new 
man,  the  certificate  having  been  before  abandoned. 

AsHHURST,  J.  The  rule  now  laid  down  is  safe  and  proper, 
and  is  likely  to  be  attended  with  fewer  inconveniences  than  any 
other.  It  is  extremely  desirable  for  the  sake  of  the  public,  that 
some  certain  rule  should  be  established,  which  I  think  should  be 
this ;  as  the  intention  of  a  certificate  is  only  to  indemnify  the 
parish  to  which  it  is  given  during  the  residence  of  the  pauper, 
whenever  he  leaves  the  certificated  parish  without  any  intention  , 
o(  returning,  the  certificate  should  be  taken  to  be  at  an  end : 
any  odier  rule  would  be  attended  with  great  inconvenience.  No 
prcQie  line  can  be  drawn  with  respect  to  length  of  time:  but 
^i^heie  a  pauper  has  once  quitted  the  parish  to  which  a  certificate 
was  granted,  and  returns  to  it  again,  it  is  competent  to  that 
parish  to  reqmre  a  fresh  indemnity. 

8  BuuEEt 
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1786.        BuLLERi  J.    In  all  questions  relative  to  settlements,  it  is  de- 
sirable that  some  broad  plain  ground  should  be  established ;  and 


NiwiNs.  certificate  is  grantedi  the  pauper  shall  never,  during  his  whole 
^^^'  life,  gain  a  settlement  in  the  certificated  parish ;  or  that  he  shall 
discharge  the  certificate  by  quitting  the  parish  to  which  such  cer- 
tificate is  granted.  If  this  had  been  a  new  question,  the  fint 
would  have  been  the  best  rule,  because  it  accords  more  strictly 
with  the  letter  of  the  act  of  parliament ;  and  my  idea  is,  that  we 
cannot  keep  too  close  to  the  statute.  But  that  rule  cannot  be 
adhered  to  without  overturning  a  multiplicity  of  cases  i  for  it  has 
been  decided  in  many  instances  that  a  certificate  may  be  aban- 
doned. In  the  King  and  Taunton^  the  Court  said  that  neither 
the  father  nor  the  grandfather  could  have  gone  back  to  the  certi- 
ficated parish  without  a  new  certificate.  If  that  went  on  any 
principle,  it  was  this,  that  the  grandfather  of  the  pauper,  by  leaf- 
ing the  parish  to  which  he  was  certificated,  and  going  into  aoo* 
dier  without  any  intention  of  returning,  discharged  the  certificate. 
Some  of  the  cases  hold  that,  if  a  certificated  person  gam  a  set- 
tlement in  a  third  parish,  he  may  afterwards  gain  one  in  die  parish 
to  which  he  was  certificated.  The  fact  of  the  pauperis  leaving  the 
parish  is  known  to  the  parish  officers,  but  they  cannot  know 
what  the  pauper  does  after  he  has  left  the  parish.  Then  it  b 
just  the  same  as  to  the  parish  receiving  the  certificated  man,  whe- 
ther in  the  intermediate  time  he  has  done  any  act  to  get  rid  of 
the  certificate  or  not ;  therefore,  in  all  cases,  whenever  a  pauper 
returns  to  the  parish  again,,  they  shall  require  from  him  a  new 
certificate  and  a  new  indemnity.  And  I  hope  this  case  will  pot 
this  part  of  the  law  at  least  out  of  dispute  for  the  future. 

Order  of  Sessions  affirmed. 

Saturday,   Thc  KiNG  ogoifist  The  Inhabitants  of  Old  Alresford* 

Jwiy  X5t. 

Where  the  'T^WO  justices  by  att  order  removed  John  Ihrej^  lus  wifej 
S°5^"°^  ^<*  children,  from  the  parish  of  OU  Alnsfrrd  to  the  pa- 

« fishery  rish  of  Chilton  Candover,  both  in  the  county  of  Soutbanfien. 
<«  with  the  '  The  Sessions,  on  appeal,  quashed  that  order,  and  stated  the  fol* 
-S^       tewing  case. 

■*  flap  and 

««  ruahes  growing  In  or  about  the  lame,  for  loL  a  year,"  the  Court  undentood  that  the  soil  pi"^ 
with  it,  and  that  it  was  a  tenement  within  the  statuu  9  and  lO  fF,  3,  t.  xx.  The  fiwt  of  thepaiipo** 
taking  a  tenement  of  loA  a  year  is  sufident  togiTe  a  settlement,  thoi^  the  k»orh«  no  tiueT 

Vat 
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That  the  pauper's  father,  and  also  the  pauper  himselfy  resided     1 786. 
in  Old  jOresfrrd  under  a  certificate  from  Chikon  Candover^  and 


that  the  pauper  and  his  family  before  the  order  of  removal  be-  ^^^l^"* 

came  chargeable  to  Old  Jlresfwd  parish.    That  after  the  pau-    Old  Al- 

pcr's  father  went  into  Old  Abresford  he  rented  a  house  and  piece   *"*'®"* 

of  land  in  Old  Alrerfrrd  at  3/.  a-year,  and  occiq>ied  the  same  se«  ^^'^  f^/u^ 

vend  ycsffs.    That  during  two  years  he  took  and  bM  unitr  a  /fn^^^'^^^^f. 

pard agreement  fromMr.  JEAiAirir the  following  premises  in  Old  *' 

Alresfrrd^  viz.  the  fishtrf  cfthepond^  containing  66  acres,  called 

Alresfirdrpond^  nmtb  the  grates^  Isfc.  and  also  aU  the  spear^sedge^ 

JIagSf  andrushesy  growing  in  and  about  the  said  pond,  and  the  right 

of  cutting  the  sedge  growing  on  a  piece  of  rough  meadow  or  sedgy 

ground,  containing  seven  acres,  not  being  part  of  the  said  . 

pond,  but  being  distinct  therefrom,  and  held  under  a  difierent 

right    Hiat  the  pauper's  father  agreed  to  pay  Mr.  Edwards 

lol.  a-year  for  the  said  premises,  and  to  supply  Mr.  Ednvard/% 

home  with  fish.    That  during  the  time  the  pauper's  father  held 

the  said  premises  of  Mr.  Edwards^  he  rented  and  held  under  a 

parol  demise  the  fishery  rf  the  causeway  river  in  New  Alresfrrd^ 

^th  the  grates  to  a  small  fish-house,  and  paid  3/.  a  year  for  the 

^ame.     That  the  sakd  house  and  piece  of  land  first  mentioned^  and 

^he  right  of  cutting  se^e,  &c.  on  the  said  seven  acres  of  rough 

^neadow  ground^  and  the  smd  fishery^  &c.  last^mentionedf  were  to* 

S^^  rfltf  annual  value  of  lol.  without  taUt^  the  said  pond 

c^r  any  thing  thereto  belonging  into  the  accoi^nt.    That  the  coun- 

»«1  for  Old  Alresford^  to  shew  that  Mr.  Edwards  had  no  right  to 

(demise  the  fishery  of  the  said  pond,  ofiered  to  prove  that  in 

v:759  the-  then  bishop  of  Winton^  being  seised  in  fee  of  the 

soil  of  file   said  pond,  granted  a  patent  of  the  office  of  su- 

pcTTOor  and  governor  thereof  to  George  Bridges  Rodney^  esq ; 

CiK>w  Lord  Rodney)  and  his  son  George  Rodney^  &c.     That  at 

»*c  time  Mr.  Edwards  made  the  agreement  with  the  pauper's 

^her,  he  held  of  the  said  George  Bridges  Rodney  and  George  Rod- 

'^  the  premises  granted  by  the  patent,  and  had  no  other  inter- 

^«t  in  the  said  pond.    That  previous  to  such  taking,  viz.  in 

■'7^4*  the  then  bishop  of  Winton^  lord  of  the  manor  of  Old  jff* 

^^sfori^  at  a  Court  Baron  held  for  that  manor,  granted  to  the 

^^d  Lord  Rodney  all  the  rushes,  reeds,  and  flags,  growing  in 

^'^Iresford  pond  for  ax  years.    That  Mr.  Edwards^  at  the  time 

^^  the  said  agreement  with  the  pauper's  father,  held  of  the  said 

^^  George  Rodney  whatever  was  granted  as  last  aforesaid  i  but 

the 
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ij»6.    the  Court  vftxt  of  opiaion  such  dvkknce  was  inadmiattbl^  and 

reftticd  to  hcflor  the  nne. 

Th.  Kiva      Bearcrtfi  and  Pvrial  were  to  have  aigucd  in  sapport  rf  thr 


o&B  Ai>  order  of  Sessionst  bat  the  Court  desired  to  hear  the  other  side. 

MitoAB.  Wilson^  Lmvrence^  and  Burroughs  against  the  order,  oontended, 
that  this  beii^  the  case  of  a  certificated  man,  it  was  incumbent 
on  Ae  other  side,  according  to  the  doctrine  laid  down  in  tke 
case  of  JSny  and  TFtnrUis^tm  {a\  to  shew  that  ^  ceitificaie 
was  discharged  ;  in  order  to  do  which,  they  proved  that  the  pso- 
per  look  the  fishery  of  Jlresfird  Pond.  But  fishery  being  an 
equivocal  phrase  does  not  ett  v>  termini  mean  a  joverai  Juberf^ 
VtOBEk  dbe  statement  of  the  case  it  does  not  sufficicndy  appear 
whatkindof  fishery  the  paoper  took;  whether  it  was  a  scmal 
or  free  fishery,  or  omly  a  common  of  piscary ;  therefbre,  as  the 
appellants  proved  generally  that  he  took  a  fishery,  it  entitled  the 
respondents  to  enter  into  evidence  to  explain  what  kind  of  a 
right  the  pauper  had  taken.  If  the  Sessions  had  admitted  tke 
evidence  wbicb  was  ofiered,  it  would  have  appeared  thst  the 
lessor  of  the  pauper  had  not  himself  such  a  right  as  U  is  staled 
that  the  lessee  bad  taken.  This  is  not  like  the  case  <iE  land 
whidi  is  necessarily  a  tenement  within  the  statitte,  on  wluch 
account  the  Court  have  always  refused  to  enter  into  die  fitk  sf 
the  occupier,  and  where  it  is  sufficient  if  he  hold  cvoi  under  a 
disseisor;  for  here  it  would  have  appeared  that  the  subjeaof 
the  demise  was  not  a  tenement  within  the  statute. 

But  supposing  that  the  Sessions  did  right  in  rejecting  the  evi- 
dence oflered,  yet  this  is  a  question  upon  the  certificate  act  (h\ 
and  it  has  never  hitherto  been  decided  that  an  incorporeal  hcie- 
ditament  is  a  tenement  within  diat  statute.  In  the  case  of  the 
K$^  and  Thames  Dkton  {e)  Lord  Mansfield  said  that  the  psor 
law  was  a  system  of  positive  law,  and  that  any  person  claimias 
a  benefit  under  it  must  bring  himself  within  the  strict  letter  of 
it.  And  besides,  if  an  incorporeal  hereditament  be  a  tenement 
widiin  the  statute,  it  can  only  pass  by  deedf  and  this  is  stated  to 
be  by  parol. 

Lord  MiNSFiBLD,  Ch.  J.  Upon  this  state  of  the  case  the 
Courtwillcondderthatthefishery  and  the  soil  passed  together) 
therefore  the  pauper  took  a  tenement  within  the  statute. 

(A  Ame^ S4t  (^}  9  ^  to  ^*  3*'«  u*  («}  JS*  %5  <?•  3* 

ASHBUBSTt 
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As^nmsTyJ.    TIktc  »  w  do«bt  bat  that »  fisberf  is  a  «e*     iy96. 
nemeat.    Tto^kms  wiU  lie  for  an  injury  to  k  ^  and  it  wmf  be 

nCOf99Cd  ia  CyDCtaDOBC.  TlieKim* 


Biri.i.BR9  J*  The  Court  go  upon  this  groand,  that  the  Ou>  ai. 
Sessions  have  no  occasion  to  go  into  tbe  title  of  Ae  lessor  at  all :  *■*'***"• 
The  fact  of  letting  a  fidiery  is  sufficient,  and  we  nmst  presunie 
that  the  sod  passed  along  wkk  ik  Though  I  am  by  no  means 
ready  to  aDow  ^t  iJF  it  had  been  any  other  kind  of  fishery,  it 
would  not  have  given  a  settlement.  The  Sessions  however  ovght 
only^  to  aAnit  evidence  to  controvert  die  fact  of  the  pauper's 
lafcfwg  die  SBiicuient. 

Ordier  of  Sessions  afirmed  (o). 

{n)  Via.  IL  ¥.  &*!»,  poft.  %  voL  451 ;  H,  y.  PidOttrenibide^  pott.  3  vbL  77a;  R. 
n$.  TtifwMk,  pait.  4  ^^  67X ;  tt*  JK.  v.  ^^tf•^•»,  pew.  4  vol.  348. 


Callen  against  IV&yrick,  Momi^, 

jyEVANla^i,  obtakied  a  rule  on  a  former  day,  calling  on  the  An  ezecu- 
plaintJflF  to  shew  cause  why  the  execution,  which  had  been  ILTg'Sb^f 
levied  by  the  sheriff  under  a  writ  di fieri  facias^  should  not  ^  set  ■  *»nknip« 
aside  and  the  money  levied  under  it  restored  to  the  defendant.  SJ^'hrs w- 
The  defendant  had  been  declared  a  bankrupt;  and  his  certificate  ^^^^^^ 
had  been  signed  by  four  parts  in  fiv^  in  number  and  value  of  the  the  crcdi- 
creditors,  but  tuA  allowed^  at  the  time  the  writ  was  executed.  Sfore^f  is 
The  debt  exbted  previous  to  the  bankruptcy.    This  application  ^^  ^, 
was  made  on  the  authority  of  Graham  agaiast  Sentan  (a),  where  lor,  U  valid, 
the  bankrupt  who  had  not  obtained  his  certificate  till  after  judg-  t^  j'*  ^  ^' 
ment,  was  discharged  out  of  execution  on  that  judgment    And 
die  case  of  Bromley  against  GooJere  {b)  was  cited  to  shew  that 
<<  the  operative  farce  of  a  certificate  arises  from  the  consent  of 
'<  the  creditors ;  that  the  reason  of  an  ailowamce  by  the  dian« 
**  cellor  is  to  prevent  surprise ;  and  diat  the  certifieate,  when 
"  confirmed,  has  its  cfiect  from  the  begtnnmg.'' 

Lawrence  shewed  cause ;  and  contended,  that  if  this  eaecation 
was  regular  at  die  time  of  issuing  it,  the  Court  would  not  now 
set  it  a»de,  unless  they  were  absolutely  bound  by  some  decision 
so  to  do.  The  case  of  Graham  against  Befdm  is  not  qiplicable 
here,  because  that  was  only  a  motion  under  the  5  Geo,  a*  c. 
30.  to  dhcbarge  the  iefeniam  out  f^custoij :  wid  4e  words  of 

M  a  Sira,  11^    X  9yili,  4I*  W  <  ^'^-  77* 

the 
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1 786.     the  statute  apply  to  that  relief  only ;  for  it  enacts  diat  {a) « if 
■  "  any  bankrupt,  who  shall  have  obtained  his  ccrrifiatc,  shail 

^^w"  "  ^  *^°  "*  execution,  or  detained  in  prison,  on  account  of  any 
MsTKicK.  «  debts  due  before  he  became  bankrupt,  by  reason  that  judg- 
«  ment  was  obtained  before  such  certificate  was  allowed  and 
'<  confirmed,  such  bankrupt  shall  be  discharged  out  of  custody 
*<  on  such  execution.**  But  this  statute  does  not  relate  to  ana- 
ectttion  against  the  goods  of  the  bankrupt  regularly  obtained  be- 
fore the  certificate  is  allowed. 

Another  answer  was  attempted  to  be  given  to  this  application, 
that  the  defendant  had  revived  the  debt  by.a  promise  siistfx^ 
to  the  bankruptcy:  but  that  was  not  sufficiently  made  out 

Afterwards,  on  this  day  WiUes,  J.  said,  that  as  it  had  been 

argued  that  the  stat.  5  Geo.  2.  c.  30.  extended  to  e^Km 

against  the  goods  as  well  aS  against  the  person  of  the  hanknfti 

and  the  case  of  Graham  against  Benton  had  been  cited  in  support 

of  it,  the  Court  had  taken  time  to  look  into  the  subject;  but  on 

examination,  that  case  was  found  to  apply  only  to  die  discharge 

of  the  person,-  and  that  it  would  be  directly  contrary  to  die  very 

words  of  the  statute  to  extend  it  to  an  execution  apintttit 

goods  of  the  bankrupt;  And  therefore  the 

Rule  must  be  discharged. 

(d)  S.  13.  (I)  Lord  ManffieU  was  absent. 


TMetday,       yr   -  ..    FlJZQZRALD  CgainSt   WhITMORE. 

If  platmiff    T>  ULE  to  shew  cause  why  the  proceedings  should  not  be 
«2ein/r-.  XV  g^^yed,  till  the  plaintiff,  who  was  an  Ir'uhman,  and  resided 
Court  will    at  Waterford  in  Ireland^  gave  security  for  the  costs,  in  ^  * 
ceedin^^  verdict  was  given  against  himi  or  he  was  nonsuited, 
ri  ^  fwlS'      ^^  shewed  cause ;  and  observed,  that  the  reason  why  such  a 
costt  (a),      rule  had  lately  been  adopted,  contrary  to  the  former  dctetin^"^' 
tions,  in  the  case  of  foreigners,  was,  because  En^tih  subjec 
who  sued  in  most  of  the  foreign  countries  in  Ewn^  "^ftit  undei 
a  similar  necessity  of  giving  security  for  costs.  And  that  it  woui 
be  impolitic  to  extend  this  rule  to  Ireland. 

BaUtvin,  in  support  of  the  rule,  said,  that  the  same  reasou 
which  induced  the  Court  to  lay  down  the  rule  with  respect » 
foreigners,  namely,  because  the  process  of  our  Courts  would  no* 

(«)  Vid.Pr«jrT..S^,ante,s67,«.^  ^ 
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reach  them  in  case  an  execution  issued  for  the  costs  (a),  hdd     1786. 
cquallj  with  respect  to  Irishmen.     And 
The  Court  (4),  being  of  this  opinion*  made  the 

Rule  absolute  (c).      v^^ 

(a)  Ante,  a67.  port.  491.  (*)  ^^tent  Lord  Maiufdi  and  WtUu^  J.  *•**'• 

(0  Acootniy  practice  leemi  to  picviui  in  C.  A  ?UL  P«i^j|  v.  £%|  uidPgrriir 
r.  Cvitr.  I  H.  Bi.Jt^.  CM.  xo6. 


FZTIGB- 
EALO 


The  Kino  against  Amert.  Tmtity^ 

A  RULE  was  made  absolute*  no  cause  being  shewn*  on  a  upon  » 
-^  motion  by  Erskine^  for  leave  to  enter  a  suggestion  on  the  g'?""**?' 
record  in  this  action*  <<  that  the  corporation  and  citisens  of  at  bw,  the 
<«  Cbutn  were  interested  m  the  event  of  this  suit,  and  therefore  j^^'" 
u  tii2t  a  £ur  and  impartial  trial  could  not  be  had  in  the  county  case  exer. 
«of  thcdty  of  Cbesterr  t^T 

£rskme  then  moved  for  a  trial  at  the  bar  of  this  Court ;  and  ^^}^ . 

„  pCCUlMT  CUV 

relied  upon  the  importance  of  die  question  to  be  agitated.    Lord  cuiMcanoet 
Hob  says  that  a  trial  at  bar  is  of  common  right  ^  and  in  cases  of  ^^. 
intricacy  it  is  peculiarly  requisite.  It  will  be  sufficient  therefore  ft>'  «"* 
to  induce  the  Court  to  grant  it  in  this  instance*  to  state  to  had  in  the 
them  the  magnitude  of  the  subject  in  dispute*  and  the  variety  ^1^^,^ 
of  issues  which  are  to  be  tried.  natter  •• 

The  principal  question  is*  whether  the  right  of  electing  alder-  [^^Ul  be 
men  m  the  city  of  CtesUr  is  vested  in  the  citizens  at  large  or  in  V™^  "• 
2  select  body  ?  JSj^fi^S 

There  are  twelve  issues  on  this  record.  J^7ik# 

ist  That  this  is  not  a  body  corporate  by  prescription.  Jkimg's  wU 

ad.  Nen  Concessit  to  the  charter  of  the  37  of  Car.  a.  rwH^' 

3d.  That  the  charter  of  Car.  2.  was  not  accepted*  as  to  the 
elecdon  of  aldermen. 

4th.  That  certain  persons  appointed  aldermen  under  that 
charter  <tid  not  act  as  such. 

Sth.  That  the  mayor,  aldermen*  and  common  council*  have 
not  used  to  elect  under  the  charter. 

6th*  7th*  &  8th.    Relate  to  the  qualification  and  election  of 
^  defendant  to  the  office  of  alderman. 

9^  That  the  charter  of  Car.  2.  was  accepted  as  to  all  mat- 
ters contained  both  in  the  plea  and  replication. 

loth.  That  the  order  of  removal  in  the  time  of  jfac.  a.  was 

not  aigufied. 

ixtb. 
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1786.        tiA.  That  tbe  charter  of  restoradon  of  Joe.  2.  was  accqitoL 
"■  12th.  That  the  charters  of  Hen.  7.  and  ERzabab  arc  still  m 

'"«'?'"«  force. 

mgamiS 

Ammt.  These  issues  must  necessarily  pve  rise  to  many  intricate  ques- 
tions of  evidence,  and  in  fact  go  t6  the  very  existence  of  die 
voTfiomtwn.  In  the  Maidstwie  cases  (u),  the  Court  granted  i 
trial  at  bar  upon  similar  grounds,  because  the  question  to  be 
tried  involved  in  it  the  constitution  of  the  borough. 

The  Court  granted  a  rule  to  shew  cause. 


Bearcrofi^  Covfper,  Bower ^  Lejcestir^  and  Manlejf  shewed  cause, 
and  contended  ist.  That  the  number  of  issues  on  a  quo  warrants 
information  was  not  of  itself  a  sufficient  reason  to  induce  the 
.  Court  to  grant  a  new  trial  at  bar ;  for  the  same  reason  would 
equally  extend  to  every  quo  warranto  information.  Neither  is 
diere  any  peculiar  difficulty  arising  from  these  issues  to  warrant 
the  application ;  for  the  principal  question  is  upon  the  accept- 
ance of  the  charter  of  the  27  Car.  2.  which  must  be  proved  by 
the  records  of  the  corporation. 

But  if  theCourt  grant  a  trial  at  bar,  they  cannot  summon  a  jury 
from  the  county  palatine  (b) ;  there  never  having  been  an  instance 
of  that  kind  lutherto,  except  in  cases  of  treason  and  error.  Tlien 

(a)  The  Maidsiwu  casts  came  before  the  Cowt  in  Hit.  13  G.  a.  under  die  maus^ 

Eex  V.  Rand* 

Mm  t.  Cvrtim, 

These  were  infbnnations  in  the  nature  of  quo  warranto  against,  the  dcfroduti,  ts 
shew  cause  by  what  title  tbe^  exercised  the  office  of  jurats  d  the  i&w*#  Tw  ^ 
parish  of  MaUdMt  in  Xeiit:  and  the  question  was,  whether  tlmu  o«ght  to  koub 
at  bar? 

It  was  cAjecttd  against  the  trials  at  bar,  by  Mr.  S^lhktr  Otmmil^  that  diere  ms  so 
reason  for  it,  either  upon  account  of  the  length  or  diiiculty  of  tlie  triala,  hecaasc  ilKff 
was  but  one  single  issue  that  was  material,  and  that  was  upon  a  bye-law^  wfakh  «»  > 
fret,  tbe  pfoof  of  wfaich  could  not  take  op  any  great  length  of  ti«ie.  As  to  the  «^ 
issues  upon  the  election,  swearing,  and  admission,  they  were  only  conseqwestisl  ^ 
must  attend  the  fate  of  the  issue  upon  the  bye-law. 

£  comtr»t  it  was  snaiaced,  that  the  bye^law  was  pleaded  .as  a  byo-l«w»  not  ciBi^  is 
writing,  which  must  d^nd  upon  usage ;  which  usage  must  be  proved  by  entries  cot 
of  the  books  of  the  corporarion. 

That  riiere  was  abo  another  bye«law  set  out  m  the  procecotor*s  replication,  tbsogh 
no  issue  was  taken  upon  it  which  would  have  very  great  weight  upon  the  trial:  and  tbe 
proof  of  that  likewise  would  depend  upon  a  gMar  variety  of  elitifea,  in  ordtt  to  Ac« 
that  it  was  under  that  byc-law,>  and  not  tinder  the  bye-law  alleged  in  the.de&adffit  i 
plea,  that  the  common  council  had  exerciied  a  power  df  electing  juttts. 

lliat  the  constitution  of  the  oovpotatiM  depended  upon  tbeae  tfiaisy  oad  ihit  sefe* 
ral  points  of  law  might  arise  in  the  course  of  tbem. 

That  in  jB«f*r  Term  last  the  defendants  themselvee  «omemtd  to  trialt  at  lur* 
which  the  Court  would  then  have  gisnted,  but  that  the  issues  wcit  sot  then  jcioc^ 
That  the  prosecutor  had  made  an  afRdavit  of  all  these  facts. 

^nCw.Lm  «hne  he  trials  st  bar. 

•  (*J  4  /»'/.  ai». 

adly, 
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tdkf*    U  the  Comt  ihottld  not  gnat  a  trial  at  bar»  tbe  nett    1786. 
quettioii  is  ia  which  coontj  this  information  shall  be  ti ied. 


It  is  not  a  matter  of  right  to  have  a  record  sent  into  a  county  ^"**^"* 
palatini  as  bemg  die  next  adjoining  county;  and  if  it  be  only  Amsst. 
a  matter  of  discredon  in  the  Court,  they  will  not  think  it  advise^ 
able  to  send  this  question  to  be  tried  in  the  county  pahtme  of 
C2eiftr»  as  )he  assizes  are  held  in  the  heart  of  the  city  where  the 
parties  concerned  have  extensife  connexionst  who  are  interested 
ia  cbe  event  of  the  trial. 

It  appears  from  all  the  cases  (a)  upon  the  subject,  that  it  is 
aot  n  matter^of  right  to  send  a  record  down  by  mittimus  to  bc( 
tried  in  a  county  palatine,  unless  the  matter  arise  within  that 
county.  All  diecasesupon  this  subject  are  collected  in  the  case 
of  Ilif  £s^and  Ccwb  (A),  which  arose  in  the  town  of  Benmtii^ 
doe  dMN^h  Durham  was  in  btit  the  next  adjoining  county^ 
yet  the  Court  upon  fiill  consideradon  sent  the  issue  to  be  tried  ii^ 
NmrAtimMatii.  Wherever  it  is  suggested  that  a  record  should 
be  sent  down  to  be  tried  in  the  next  adjmning  county  it  means 
Ihe  next  county  into  which  the  king's  writ  runs.  So  where  the 
matter  avose  in  /nRfam/,  the  venire  was  directed  to  the  sheriff  of 
Zab^  {e)p  though  the  Welch  counties,  and  the  county  palatine 
of  CkiAfr,  are  both  nearer,  ^ain,  the  whole  of  fT^KlriUrr  joins 
to  die  county  palatine  of  Chester^  and  no  part  of  it  to  Sahp^  an4 
yet  there  is  no  instance  of  a  record  b  any  acdon  arising  in 
FBmshirehmng  been  sent 'to  Chester.  Wherever  there  has  beca 
an  exception  to  this  general  rule,  it  has  always  been  by  consent^ 
as  in  the  case  of  He  King  and  Johnson  {d).  ^ 

JFUson,  ErshhUf  Wood,  and  Top^t  admitted,  as  to  die  first 
quesdon,  that  whether  diere  shaU  be  a  trial  at  bar  or  not,  de«^ 
pended  upon  the  discredon  of  the  Court;  but  that  discretion^ 
ought  to  be  rqpilated  by  law,  and  founded  on  precedent  %  and 
the  itat  of  Wosim.  a.  authorizes  the  party  to  claims  a  trial  at, 
bar  in  every^question  of  importance.  A  quo  tuarrMto  informa- 
timi  QO  which  depends  the  existence  of  a  corporation  is  o^ 
greater  consequence  than  a  mere  question  of  right  between  two, 
individuals.  One  of  the  issues  to  be  tried  is,  whether  the  char-^ 
ter  of  Csr.  a.  was  accepted  as  to  the  election  of  aldermen,  and' 
opQud^t  a  con«derabk  question  of  bw  will  arise,  whedier  a. 

(«>r9Aj6.  txt%i.  ^M.%  M. Ah.^ Trisl L. I.  pL 6» 7, t.  Jri. .4l»v 
tit.  TSnai^  ft  %y,  4  Zati,  90$* 

VOI..L  Bb--Cc  charter 
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1786.    thMnetcmhe  pMfiiJtjfacciepted.    Another  issue  is  11011  ^»Mcrj?| 
which  invohes  a  quesdoni  whether  the  king  can  grant  ether* 


''^^^^  wise  than  under  the  seal  of  the  countf  pahtines  And  wfaedier 

Amut.   Ae  grant  was  made  to  persons  capable  of  taking  it.    In  Lati 

SanJwicA's  case  (a)  the  Court  said,  that  where  there  was  value 

and  difficulty,  they  were  bound  of  common  right  to  grant  trisb 

at  bar. 

As  to  the  doubts  which  have  been  thrown  out  respecting  the 
jurisdiction  of  the  Court,  and  their  power  to  summon  a  juty  to 
their  bar  from  a  county  palatine,  there  can  be  no  fonndicion  for 
Aem ;  for  wherever  die  Court  can  send  down  a  reoonl  lo  be 
tried,  they  must  like^rise  have  a  power  of  snmmonii^  a  jiirjr 
from  the  same  place  to  attend  them  at  their  bar.  Now  faeie  dut 
Court  might  certainly  send  down  this  record  to  die  cliie^  justice 
by  mittimus ;  and  if  the  jury  should  be  summoned  to  at^ild  st 
die  bar  of  this  Court,  and  they  refused  to  attend  upon  diegitMiBd 
of  an  exclusive  jurisdicdon,  the  Court  might  proceed  sgsissr 
diem  for  a  contempt.  In  the  case  of  Tbi  Kif^  and  (hifffff{t\ 
the  sheriff  of  the  city  of  Canterimry  was  fined  ioo£  for  tetntn^ 
ing  to  a  distringas,  that  the  mayor  and  commonalty  Of  the  dt]f 
were  exempted  from  serving  on  juries;  in  consequence  of  wbidi 
a  jury  was  afterwards  returned.  The  cause  of  Lodtyer  agsitist 
die  East  India  Cmfafiy  (c)  was  tried  at  bar  by  a  spedal  jury  cf 
merchants  from  the  city  of  Lofubn,  notwithstanding  diere  had 
been  a  different  decision  upon  the  same  point  in  £.  5  IT.  sod 
Af.  (d),  by  reason,  as  it  was  said,  of  their  charter.  So  abo  in  the 
case  of  Tie  Xing  and  Lambe  (f },  an  applicadon  was  made  to 
die  Court  for  a  new  trial,  because  the  warrant  for  a  tabs  de  dr- 
amstafOihss  was  only  signed  by  his  Majesty's  attomey-ge&erali 
whereas  it  ought  to  have  been  procured  from  the  attorney-ge- 
neral of  the  county-palatine ;  but  that  was  held  to  be  no  good 
ground.  The  case  of  Tbe  King  and  Johnson  (/),  which  was 
sent  down  to  be  tried  by  mitdmus  in  the  county  palatine  of 
Chester,  and  where  a  similar  quesdon  arose  upon  the  acceptance 
of  a  charter  of  the  16  Car.  a.^  does  not  appear  upon  the  hct  S 
it  to  have  been  sent  down  by  consent. 

As  to  the  second  point :  whenever  the  matter  cannot  be  tried 
in  the  place  where  the  cause  arises,  it  must  necessarSy  be  tried  in 
die  next  adjoining  county  i  lie  Xing  against  Harris  (g).    IVs 

W  &/i.d48,  (H)  J5&IAI.389.  (c)  ilf,  aG.3. 

(rf)  SaU,  644.  (e)  4  Burr.  tljl. 

if)  Sil.  7  Gio.  ».         (j)  3  Jfurr.  133a' 

rule 
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rule  18  supported  hf  a  variety  of  precedents.    One  in  particu-     1786. 
lar  is  more  immediatdy  appUcable.  In  the  case  of  the  Merver/ 


and  bttmangtrf  compatty  of  Chester  against  Radford  (a),  the  '^^^^^^ 
Ezcbe^iicr  Court  tli  Equity  of  Chester  granted  a  trial  in  the    Xnsftr. 
county  pabtine,  because  an  impartial  trial  could  not  be  had  in 
the  county  of  the  eity. 

Such  has  always  been  the  in?ariable  rulcj  unless  both  parties 
have  consented  to  a  trial  in  another  place :  and  even  in  those 
caseS)  where  the  matter  has  arisen  in  a  distant  County^  and  there 
has  been  a  trial  at  \m  by  a  jury  of  the  county  of  Middlesex,  die 
form  of  the  suggesrion  has  always  been,  that  the  jury  were  sum* 
moned  from  the  next  adjoining  county*  And  in  the  present 
esse,  the  county  palatine  is  the  next  adjoining  countyj  where  the 
record  may  be  sent  by  mitrimus. 

Lord  MAifs^ifiLDy  Ch.  J.  All  questions  concerning  trials 
at  bar  must  depend  Upon  their  own  circumstances*  Many  in* 
formations  in  the  nature  of  a  quo  warranto,  upon  which  the  ex« 
i$tence  of  corporations  depended,  have  been  tried  at  Nisi  Prius, ' 
and  many  at  bar.  The  only  rule  therefore  to  go  by  is  the  judg- 
ment wy ch  the  Court  shall  form  on  the  nature  of  the  issues  and 
their  dependaices.  Now  it  seems  to  me  as  clear  as  possible  Aat 
no  question  of  magnitude  can  arise  in  this  case  to  render  a  trial 
at  the  bar  of  this  Court  necessary.  Many  of  the  issues  will  ad. 
mit  of  no  litigation,  such  as,  that  it  is  a  corporation  by  prescrip- 
tion (  and  At  granting  in  fact  of  the  charter  by  Car.  2. ;  and 
some  others  are  only  consequential.  The  great  question  is  on 
the  atciptanee  of  the  charter  6f  Car.  2.  \  but  that  cannot  mvoIVe 
in  It  much  difficulty.  We  know  the  ctoloquy  under  which  char- 
tcrs  granted  at  that  time  lie.  As  my  Lord  Hardwicie  said  (3)^ 
they  have  never  recdved  any  countenance  in  Westfnif$sterfl9H\ 
and  he  would  never  give  any  opinion  in  support  of  them,  unless 
the  strongest  evidence  were  Isud  before  the  Coikn  of  thenr  havmg 
been  accepted  and  uniformly  acted  under.  Therefore  there  is 
no  ground  in  this  case  for  a  trial  at  bar. 

Then  the  next  consideration  is,  where  it  shall  be  tried.  Now, 
with  regard  to  that,  all  local  questions  which  arise  in  a  county 
palatine  must  be  tried  there  (e).  In  the  present  case,  the  matter 
arises  locally  in  the  county  ^the  city  of  Chester.  But,  by  the 
suggestion  which  has  been  entered  upon  the  record,  it  appears 
that  an  impartial  trial  cannot  be  had  there,  therefore  it  must  be 

(«)  a  lev.  33*  (l)hkX'  ▼*  MMtm.  (0  4  U4.  ai  a. 

B  b  2  tried 
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1786*    tried  in  the  next  county:  but  that  mutt  mean  the  nest  coanCf 
•  vAifi  the  lunffs  writ  of  venire  nmr.    The  county  pthtine  cif 


'^^^^^^  Chester  eannot  be  caUed  the  next  county  for  this  pufiK)te»  be- 
AMsiir.  cause  the  king's  writ  of  vemre  dees  not  run  there.  All  tlik  I 
take  to  have  been  fullyt  finally,  and  in  pomt,  established  in  tbc 
Berwick  case.  And  though  Nortbumierland  was  not  there  sud 
expressly  10  be  ^  next  county  %»bere  the  Ks^s  writ  nmr^  yet 
it  was  taken  for  granted  that  it  was  so. 

For  the  same  reason,  where  amatter  arising  in  ITIi&r is  tried 
in  the  next  county,  it  b  never  tried  in  the  county  palatine  of 
Chester^  but  always  in  the  next  EngHsb  county  where  the  king^s 
writ  runs. 

BuLLKRf  J.  It  is  observable  that  there  is  no  instance,  except 
that  of  the  JCng  and  Johnson^  where  the  Court  has  ever  sent  a 
record  by  mittimus  to  be  tried  in  a. county  pahdne,  where  die 
fact  did  not  arise  there*,  and  I  very  much  doubt  the  power  of 
the  Court  to  do  it.  It  is  not  quite  clear  when  the  doctrine  of 
sending  records  by  mittimus  into  coundes  pahtioe  was  first 
taken  up;  but  in  the  11  IFiL  3.  (^i)  the  Court  expressly  said 
that  they  could  not  order  a  trial  in  die  county  pabdne  of  Leu^ 
casters  and  therefore  they  sent  the  record  to  be  tried  in  Tori^ 
shtrcf  as  being  the  next  county. 

Then  as  to  the  meaning  of  the  expiesrion  tfthe  next  EngSsh 
conntji  it  is  sufficiendy  expbined  in  Pkwd.  aoo.  where  the  rea- 
son given  for  directing  the  venire  to  the  sheriff  of  Htr^M  was, 
because  the  town  of  Car^  was  in  the  county  of  GkmmgeKn  in 
JTo&x,  vihere  a  sber^of  Ms  Ungdom  of  England  cmmat  intermed- 
dk.  From  tins  reason  it  is  manifest  that  it  must  be  the  next  £ii- 
glish  county  where  the  king's  writ  of  venire  runs.  That  ia  the 
only  way  of  accounting  far  the  Welch  causes  having  always  been 
tried  in  the  next  English  county  where  the  ventle  runs,  and  not 
in  Chester,  dtt)u^  in  fact  dut  is  nearer  to  Woks. 

RuledischSf^^d; 
And  the  venire  awarded  into  the  cMhty  of  Sabf. 

(«)  Vid.  IS  JtfW.  315. 


Tbe 
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1785. 


The  King  against  Eggintok. 


'TIHE  defendant  had  received  in  his  character  as  overseer  of  A  ipectSc 
-■■   the  poor  4/.  previous  to  his  bankruptcy*  which  was  on  ^^^S^ 
the  5th  of  Decanter  1785:  but  his  accounts  were  not  made  out  ^  «  «^* 
tin  the  Easter  following;  and  he  had  afterwards  been  commit-  poor  u  not 
ted  (a)  to  Worcester  gaol  by  two  justices^  for  not  paying  overthe  *^*^^ 
4I.  as  the  balance  of  his  accounts.  pmro4  w 

Ershine  moved  on  a  former  day  (V)  for  a  rule  to  shew  cause  ^S^^^^ 
why  a  writ  of  habeas  corpus  should  not  is^ue,  directed  to  die  ^uknipt. 
gaoler  at  Worcester^  commanding  him  to  bring  up  the  defendant!  bSfThit  ' 
in  order  that  he  might  be  discharged  out  of  custody,  on  the  S^J^^ 
ground  that  this  sum  for  which  he  had  been  committed  to|;aol  [<  ^M'.ao.] 
was  a  iAt  existtng  previous  to  the  banknftcyf  and  qsight  have 
been  proved  under  the  eommission ;  and  the  defendant  had  since 
obtained  his  certificate. 

But  the  Courti  on  account  of  the  situation  of  the  defendants 
who  was  not  able  to  bear  the  expense  of  it*  dispensed  with  the 
necessity  of  bringing  him  up  by  haheas  corpus^  and  granted  a 
rule  to  shew  cause  why  the  defendant  should  not  be  discharged 
out  of  custody. 

CaldecoU  now  shewed  cause,  and  contended  that  as  the  defen- 
dant was  not  compellable  to  give  in  his  accounts  till  14  days  after 
Easter^  this  sum  which  he  had  received  in  Us  character  as  over- 
seer was  not  a  debt  due  at  the  time  vAeu  the  act  of  hatian^ef 
was  eommitud.  That  it  was  imposnble  for  any  p^ishioner  to 
have  swom'in  Decemier  1785,  which  was  prior  to  the  time  when 
the  defendant's  accounts  were  delivered  in,  to  the  exbtence  of 
wy  debt,  much  less  could  he  have  sworn  to  the  fiMMtem  of  such 
debt.  This  therefore  was  not  a  debt  capable  of  being  proved 
under  the  conmussion. 

EnUfte^  in  support  of  the  rule,  insisted  that  when  die  accounts 
weie  delivered  in,  it  appeared  that  this  sum  was  recdred  ante- 
cedent to  the  bankruptcy.  That  the  accounts  qpedfied  at  what 
time  eadi  particular  sum  was  received  %  and  that  the  defimdant 
bad  sworn  expressly  that  this  sum  of  4L  was  received  by  htm 
Mere  the  5th  of  DeienAer  1785.  That  according  to  a  maxim 
^  law,  id  certum  est  fuod  certum  rei£  peUst^  dds  d^t  migbt 

bavc 
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1786.     have  been  ascertained  by  any  parishioner  so  as  to  have  enabled 
him  to  prove  it  under  the  commisaon. 


^a^#^  Lord  Mansfiild,  Ch.  J,  This  money  was  deposited  in  the 
SooiNTow.  defendant's  bands  for  the  use  of  the  parish,  wluch  they  had  no 
right  to  call  for  dll  a  fortnight  after  Sa4er  1786;  therefiut  till 
that  time  he  was  able  to  retain  it.  But  this  debt  only  arises 
upon  the  defendant's  conversion  of  it  to  his  own  ^se,  which  is 
not  till  after  the  bankruptcy.  Therefore  the  defendant  is  not  en- 
titled to  be  discharged. 

BuLLERy  }•  This  motion  can  only  be  sustamed  on  the 
ground  that  the  parishioners  .had  a  cause  of  action  agaunst  the 
defendant  before  his  bankruptcy:  but  at  that  time  they  could 
not  have  sued  him  for  this  debt.  And  even  if  this  sum  had  been 
kept  by  itself,  the  bankrupt's  assignees  could  not  have  touched 
St.  The  defendant  was  a  9iere  trustee  for  the  parish »  and  I 
cannot  think  that  his  bankruptcy  disch^ged  lum  from  his  office 
of  overseer. 

Role  discharged. 


THE  END  OF  THINXTT  TW^f  86  GEOBOE  IIU 


CASES 

ARGUED  AND  DETERMINED 


n  TR> 


COURT  OF  KING'S  BENCH, 


IN 


Michaelmas  Term, 

In  die  Twenty-Serenth  Year  of  the  Reiga  of  Gxoboe  IIL 


On  die  lint  Day  of  this  Term,  John  WUson^  Esq.  of  the  Middle 
Timpk^  one  of  His  Majesty's  Counsdi  was  called  to  the  De* 
gree  of  Serjeant  at  Law,  and  gave  Rings  with  this  Motto, 
«  iitmnSs  LahriSus/*    On  the  next  Day  he  took  his  Seat  on ' 
the  Bench  in  the  Court  of  Common  Pleas,  in  the  Room  of 

-    the  late  Mr.  Justice  Nartr^  and  on  the  15th  Novemier  kissed 
Hands  on  being  Knighted.  1786. 


Davies  against  James.  ^•^^ 

^  N99.  oth. 

A  K  action^  hroiight  in  the  County  Court  of  Manfmuibi  was  ^j^henade- 
-^^  removed  by  the  defendant  into  this  Court  by  a  motdari  fcndant  re- 
fieiof  hquelamt  on  whidi  the  pkintiff's  attorney  obtained  an  ^^gTby 
order  for  time  to  decbre;  and,  within  a  few  days  afterwards,  ^^'^^f^'* 
heanng  from  the  plaintiff  that  he  would  not  proceed  because  the  tam  from  « 
cause  in  the  inferior  Court  had  been  commenced  to  recover  only  CM«7imo 
three  shillings,  gave  notice  thereof  to  the  defendant's  attorney,  one  <^  the 
who  dgned  judgment  of  mn^.  c^,'and 

The  defendant  had  obtuned  a  rule  last  term  to  shew  cause  why  ^*°„*  jj^*;;. 
tht  liasttr  should  not  tax  his  costs.  /*-•«  in  de- 

fiult  of  the 


and  toharehbcoics.  „  , ,    . 
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1786.        BaUwin  now  shewed  cause,  and  relied  eta  tbere  hirii^btta 

-*— —  no  insunce  in  which-tbe  Master  had  been  directed  to  tax  ihede* 

^T|y    Cnidant's  costs,  when  the  proceedings  wcKremofcd  tram  an  ID- 

jAMit.    ferior  Court  by  the  defendant  by  a  ree9riarifBidat  kfmdam^mi 

wben  the  plaintiff  had  not  appeared;  becanise  in  actions  ofdus 

kind  the  plaintiff  cannot  be  cotnpelkd  to  appear. 

He  also  insisted  that  the  phintiff  could  not  be  considered  is 
having  made  himself  a  party  to  the  suit»  by  his  attomey^s  havbg 
applied  for  time  to  declare  $  once  that  application  had  been  msde, 
not  by  any  authority  from  the  plaintiff  himsdf,  but  for  die  pv* 
poseof  gsuningtimetolearnfiromhinitashewaaindie  cons- 
try,  whether  he  would  proceed  or  not. 

Douglas  supported  the  rule  on  two  grounds  % 

ist.  That  in  all  cases  when  a  cause  is  removed  hevefion  an 
\xdmorQoanhjzri€9rdarifaemhfitd^  phuntiffdocs 

not  prosecute  his  suit,  the  defendant  is  dititled  to  sign  judgneat 
against  him,  and  to  have  his  costt.  The  word  Monm^  arosed  in 
the  statutes  (a),  extends  to  mnpnsi  lofi  it  means  any  reSnqiitsh- 
mentof  thesuit.  The  Master's  doubt  arose  from  a  lEctah^^udi 
is  to  be  found  in  the  books  of  practice,  diat  when  thedeEsndsnt 
lemoves  a  cause  from  an  inferior  Court,  he  cannot  mmfm  die 
plaintiff  finr  not  declaring,  because  the  plaintiff  is  not  bound  10 
follow  him.  But  that  rule  only  holds  in  cases  where  Aecaaie 
is  removed  by  iatiof  corpus^  and  not  by  nariarii  which  &0aa> 
tion  is  evidently  founded  on  this  reason,  that  in  the  former  cue 
the  record  itself  is  left  in  the  inferior  Court,  and  only  an  account 
or  history  of  the  proceedings  transmitted  to  the  superior  one  {jf)\ 
but  in  the  htter  case,  the  original  process  is  made  a  record  of 
this  Court.  The  plaintiff  can  have  no  just  reason  to  coa^his 
of  any  hardship  by  the  Court's  compelling  him  to  fidlow  the  siit 
hero,  because  the  defendant  cannot  remove  it  by  rtotriari  vritb- 
out  ass^ing  a  sufficient  cause  (c)  to  warrant  the  removal  ^  tk 
writ  itself  expresses  it.  And  as  the  defendant  was  entitled  to 
sign  judgment  of  nanproff  he  is  likewise  entitled  to  have  his  costs. 
But, 

adly.  If  die  pUuntiff  wero  not  bound  to  follow  the  suit  here, 
yet  in  this  particular  case  he  has  made  himself  a  party  to  Ae  siut 
in  this  Court,  by  applying  for  a  rule  for  time  to  dedaie.  This 
brings  him  into  Court  as  much  as  if  he  had  actaally  filed  Uo 
d^daration. 

J!?!^.^'*'^*'^-    «3Ctr.S.i/.S.AS.iad4y«fel.Aj. 

W«-tf.35S.  W^to.^:A7o. 

.    BousRi 
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BuLLEBfJ.    The  IfaMrdioiiglit  in  this  case  that  he  was  not    lyttf. 
atUbertytoUxtbedefcndamhbcomnndertheisGM'.a.i/.a.  ■ 

r.2.;  and  I  agree  with  him  in  that  I  hecause  that  act  is  confined  ^|^^ 
to  sttita  commenced  in  the  tuperior  Coortt.  Bat  a  prior  sta-  Jamm. 
tttte(ii)  makea  this  matter  very  clears  ii^iidi  8ajs»  that  if  a  partf 
be  intitlcd  to  his  judgment  he  is  mtided  to  costs.  Then  die 
question  is.  Whether  the  defiendant  be  mdtled  in  tUs  case  to  his 
judgment?  That  depends  on  the  natuie^of  a  nemhri.  That 
is  no  such  distinction  between  an  hakas  enpusvoAzneoriariv^ 
the  defendant's  counsel  has  taken,  as  £air  as  rebtes  to  this  point; 
for  an  i^etu  ctrput  does  remore  die  suit.  Lord  CUef  B.  6tf- 
fer/,  in  his  Law  of  Replevin  (A),  sajSy  in  a  iurfM/ «Pi]^  die  pbin- 
dff  most  follow  the  body  of  the  prisoner. 

The  general  rule  b,  diat  where  by  the  writ  each  party  has  a 
day  inCour^  and  the  defendant  may  be  damnified  by  not  appear* 
ing,  he  may  appear  and  demand  the  phuntiffy  and  diis  even  though 
die  writ  be  not  returned  (  as  upon  a  ct^ku^  angtut^  otduirn^gaf. 
38  SJ.  3. 2o.  3  H.  i.%.pi.  10.  CM.  Ltm  ofRgp,  138.  Then 
wfaatbawritof  fwewvfafvf  It  is  a  summons  to  bodi  parties;  for 
it  requires  the  sheriff  to  record  die  pbunty  to  have  it  in  Court  on  a 
certain  day,  and  toprefia  diat  day  tobodi  parties,  that  diey  may 
bediere.  Ftn.  N.B.io.  By  this  writ  therefore  bodi  the  par* 
ties  have  a  day;  and  die  defendant,  being  bound  to  appear,  may 
be  damnified  if  he  does  not:  then  if  the  plaintiff  do  not  appear, 
the  defendant  is  intitled  to  judgment.  It  follows  from  hence 
that  he  is  likewise  intitled  to  his  costs;  not  mdeed  on  the  sta- 
tute of  £9Sur&x  the  Second,  but  on  that  of  4^4^.1  .r.  3.;  where* 
by  if  any  person  diall  commence  any  action  in  any  Court,  where- 
in die  plaintiff  or  defendant  might  have  costs,  in  case  judgment 
should  be  given  for  him,  and  the  phuntiff  after  appearance  be 
nonsuited,  or  a  verdict  pass  agunst  him,  then  the  defendant  shall 
haie  his  costs.  The  words  of  the  statute  «« in  any  Cour^  are 
not  confined  to  sttperior  Courts. 
P4r  CMriam{e).     * 

Rule  absolute  {d). 

M4/iiM.«.3.  (i)  148. 

(4  ra^/,  JiMticcy  wu  DOC  able  to  attend  the  irhde  of  this  temi,  oa  account  of 
ilbca. 

MToa^MHionftoniiheBttthsiicxtdaj,  WlMlberkwattobeondcntoodtliat 
>b*  dcoM  had  been  made  aolelr  00  the  graoad  of  the  plaiatir a  htviiig  an^ 
chiiCoanVjdieiHerigvthiM  MdedaiCt  Utt  Cmt  ^AiUmUnAJMirt  Jiutieet,) 

Tne 
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ir^^.      The  King  against  Sir  Watts  ,Horton,  Bart 
,''•'•  ^"^  aod  Another.      , 

^bere  «i»-  A  RULE  bad  been  obuined  last  termy  adling  upoa  the  de- 
S^IT^T  ^  fondants,  who  wcic  jostices^of  Chepc3c«  for  the  coontj  of 
townAbs,  LaneMUfp  to  shew  cause  why  a  mandamu*  should  not  issac, 
which  maiQ-  comman^g  them  to  appoint  two  overseers  for  jthe  townslup  of 
SS^^.    i'ifrfwii  in  the  said  county. 

and  have  jhts  motiou  was  foundcd  on  affidavits^  which  stated  that  the 

!!u"hS^  parish  of  MidJUton  consists  of  eight  separate  and  distinct  town- 
tr^Mc?  *hips  or  villages,  to  wit,  MuUlOon^  Tbomham,  Hcpmoi,  F'^- 
^  appointed,  nuarth^  BirtU  cum  Bamfird^  Jstwortb^  Jinnoortb^  and  Grtai 
r  7  £«^"  ifwr,  each  of  which  has  immemorially  had  a  separate  constable 
^!4-l  ind  churchwarden.     That  Jiajworti  and  Greai  Livfr,  hoia 

"ILS^Ms  *  time  immemorial,  and  Jshvforth  for  the  space  of  abost  seventy 
rate  V  ^^'  J^vt^f  havc  had  separate  overseers.  That  befbxe  the  sepantion 
pointincnt<}f  of  A^hwortb^  thcrc  was  a  joint  appointment  of  six  orarseers  for 
dwT^in.'  the  six  townships,  one  out  of  each,  who  made  a  general  rate  or 
ing  town,  asscssmcut  for  the  poor  of  all  the  six  townships,  and  that  each 
wh^re  such  Qvcrsccr  actcd  within  his  own  township  \  but  that  at  die  end  of 
u^memori^  the  year  there  was  a  general  settlement  of  all  disbursemcats,  and 
ally  had  thc  expcuscs  bomc  equally  by  all.  That  since  the  sqpantkn 
4  ^ra^  there  has  been  a  like  joint  appointment  of  five  overseers  for  the 
t^s  >  remaining  five  townships,  who  have  aaed  in  the  same  nBHoer 
Itity  cao^t  as  before  the  separation.  That  the  parish  of  A[iddla9M  coaU 
fl^  ^tb^'  ^^  '^P  ^^  benefit  of  the  43  £/a,  in  relation  to  the  main- 
43  Eiim.wd  tenanoe,  relief,  and  government  of  its  poor,  on  account  of  its 
townsMp'to  largeness,  being  14  miles  in  length  and  ten  in  breadth,  and  also 
haveiepa.    onaccouutof  its  great  population,  and  because  three  out  of 

rate  ovcf" 

seers.  the  said  eight  townships  maintained  thdr  own  respecdre  poor- 

S^e"''"  '^^^  *hc  defendants  were  requested  at  thc  bst  annual  meeting 
constable,    to  appoint  two  ovcrscers  for  the  township  of  FUxworthk  which 

there  is  a        .      ■^^-.        ,  ^  ' 

township,     they  refused. 

Oh  the  other  hand,  several  affidavits  were  read  against  the 
rule,  which  stated  that  the  parish  of  AUddUton  consists  of  four 
distinct  and  separate  townships,  vh.  Miidkton^  Ashiooribf  Apu* 
vmti^  and  Great  Ltvtwx  and  that  the  tmmd^  of  Aiiiib^  con- 
sists of  fiv^i^sepaTate  htwdsti  oifrectmett^  and  not  separate  itvf^ 
shi^f  That  the  rates  and  assessments  had  been  made  gm^^h 
for  the  township  of  MiddUtm  at  large,  and  not  for  each  separate 

district; 
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district;  and  that  the  oToracers'  aCcounta  had  been  made  out  in     178& 
the  same  oianncr. 


Brjkine  and  Sbepbird  shewed  cauie  against  the  rule,  and  con-  ^^j!^j^* 
tended  that,  in  order  to  lay  a  ground  for  che  Court  to  grant  the  Sir  VAXTt 
wiandMUit,  it  would  be  neceaaary  to  ahew  two  thinga ;  11^,  That   ^J^ 
this  district  of  PUsvmrA  is  a  tmmsbip  ;  and»  vUff  Thfit  it  can*      ^^* 
not  enjoj  the  benefit  of  the  atat.  43  Mz. 

As  to  the  firat;  it  appears  that  PilsvfoHb  ia  only  a  bmdet^ 
which,  With  four  othera,  conatitutea  the  township  of  MHUUim^ 
and  ia  not  a  township  of  itaelf :  For  it  is  stated.  Tliat  the  over« 
seers  have  been  appointed,  and  the  aaaeaament  mad^  from 
time  immemorial,  gemraUy  for  the  township  of  Mi^dUtm^  and 
not  for  the  five  diatricta  sepmraitlj. 

iM^  It  does  not  follow  that  though  Pilsvwih  should  be  a 
township,  yet  that  it  muat  be  aeparated.  The  afiidaYtta  should 
have  atated  apecial  grounds  for  the  Court  to  aee  dmt  PUrmrtb 
was  prccliidod  from  enjoying  the  benefit  of  the  43  Sthu  But 
thej  only  slate  generally  that  the  pariah  of  MiddtHm,  of  whkh  it 
is  a  part,  aumat  reap  the  benefit  of  that  atatute,  without  alleging 
tiiy  other  reaaona  tlum  those  of  the  largeneaa  atid  popubtion  of 
the  pasiab ;  and  that  three  districts  had  already  boon  separated 
from  die  other  fire.  In  the  case  of  Ptari  and  1Pts^rtb(0)p 
wheie  the  pari  A  was  hrger  than  in  the  preaent  snatanee,  tht 
Court  did  not  think  that  a  sufficient  reaaon  for  dividing  it.  And, 
aa  to  the  ti^ent  oE  ita  population,  no  additional  increaae  b  stated 
A'om  wheaee  any  new  ineonvenienoe  haa  ariaen :  but  on  the 
contrary  the  circumatance  of  the  duree  townaliipa  having  been 
aq»aiated  a0brda  a  reaaon  fpr  refuaing  the  rule,  aa  die  number  of 
iohahitanta  in  the  remaining  diatricta  muat  be  conrideraUy  leaa 
Aan  dutof  die  whole  pariah  before  auch  aeparatien  took  place. 
The  township  of  Middletm  has  hidierto  enjoyed  tfie  benefit  of 
tbe  alanite  of  A».  without  tnteiruption.  Aqd  eron  m  the  oase 
Qf  Ptrni  and  Wtitgartb^  when  diere  had  been  a  ^ntrary  usage 
for  40  years  under  an  order  of  Sessbne,  this  Coinrt  was  of  opinkNi, 
^  aa  the  inaUlity  of  die  pariah  to  reap  the  benefit  oC  die  ata« 
^^9^^BSsuA€AA\A  not  appear,  die  oversecra  ought  not  to  bo 
appointed  by  Ytrtue  of  the  13  and  14  Car.  a.  ^.  la.  In  the  oaat 
^^Kmg  and  UuottiUri (i),  the  aame  rule  waa  eataUiahed. 

ftia  atated  in  the  afidavita  diat  each  of  the  five  oferaeoia  Ad 
^  duty  of  hia  pordcular  diatriot  %  the  aame  reaaon  waa  lelied 
'Voa  m  die  caae  of  the  JCii!;  agttottt  tiM  juadcea  of  AfidWrx^ 

M  3  Bwrr.  16x0.  (»)  Z^M^/.  334.    (M,%m  (0  ^^  >7- 

where 
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f  ^%6m    vnnEit  Ofcneen  htd  always  been  appomtod  fof  tfat  pv 
KMsb  Tmmif  idiich  included  Patterati  out  ef  %Akk 


''^j^*^  place  ime  of  die  ofeneen  had  conftandy  been  takeayi4»  did 
rwWATTi  die  dntj  of  that  pwticolar  district    That  was  wged  as  a  pond 
!!!d^A^'  fcrdtriding  die  parish  bat  die  Conrt  said  diat  itwasflolr» 
t^-      ittternal  regnlationy  and  they  tefesed  the  mandamus. 

Biot'Cfyi  and  CoAdi^  cotiifdf  contended  that  where  dieic  s 
a  constablCf  there  ts  nccessanly  a  townshsp*  ncre  it  is  sgicec 
on  bodi  ndes  that  there  is  a  constable. 

Bttt  what  is  dedsire  in  the  present  case  isy  dial  it  ^pean  t» 
have  been  always  necessary  for  the  parish  of  AMAtm  tt>  1b*c 
fm  OfcrseerSf  which  is  a  proof  diat  it  conU  not  enjoy  die  bcae- 
fit  of  the  43  SSau  whidi  confines  die  nnmber  to^^ar. 
They^were  then  stopped  by  the  Court. 
AsattORsT^J.   This  is  a  very  plain  case.    Ithasbeeasiiari 
against  the  mky  that  if  die  Court  should  grant  a  mtmitm^to 
appobt  separate  orerseen  fcr  the  towndup  of  FUtwoA^  f»  ^ 
the  fi?e  remaining  districts,  it  will  necessarily  foDow  Ait  tkc 
odiers  will  be endded  to  the  same  privilege.    ButdiatcpneDt 
applies  equally  the  odier  way;  fcr  as  soon  as  the  fAsL^oft 
townships  were  separated,  the  remaining  five  had  a  right  tote 
so.    It  b  dear  that  the  parish,  as  a  parish^  cannot  have  the  be- 
nefit of  the  statute  43  £/!».  because  it  has  always  had  a  pnttr 
number  of  overseers  than  are  allowed  by  that  act.    Thodbit 
upon  that  ground,  as  wdl  as  upon  the  fermer,  that  the  otkr 
three  townships  have  had  s^arate  overseers,  I  am  of  opnnon  tbt 
the  five  remaimng  ones  are  also  enddcd  to  have  them. 

BuiXBU,  J.  The  parties  applying  for  diis  rule  must  neces- 
sarily make  out  two  pointe  before  they  can  succeed.  Fiist,dut 
tlusis  a  township.  And»  secondly,  that  it  cannot  have  diek^ 
nefit  of  the  43  BBm. 

The  last  is  die  point  wUdi  has  been  most  relied  on:  Artf 
to  die  first,  it  certainly  is  a  township.  Wherever  theie  aa 
cwuteMr,  there  diere  is  a  llmmtA^.  There  may  be  a  constddc 
for  a  hvger  district  than  a  township,  but  not  for  a  smaller.  The 
doubt  in  many  of  die  casea,  vriiedier  sudi  a  place  was  a  town- 
ship or  not,  hu  arisen  where  diere  was  no  constable. 

Then  die  remaining  quesdon  is,  Whedier  die  townshipof 
PrTrmnfe  can  have  the  benefit  of  the  43  £&./  Whatissded* 
stve  anawer  against  that  is,  that  the  oAer  three  townshqw  bve 
separate  overseers.  We  must  oooiidcr  what  ia  meant  by  «fr/^ 
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_  Croftlietcatttte.    ItisdntdK^uiihiitty  aiaiiitubtheirown     ii96. 
" yooif  iks  a farisb :  for  tmleuthey  candoityO/iiKiftythqr  caonot  ■■ 

l^avethcbetiefitoftltttihtttte.  Nbifr  it  is  licfe  stated  that  dttce  ""l^J^*^ 
^y  tht  townships  madntaiti  thdr  own  poor  \  but  unless  they  all  skWArri 
"^'ttn.  tfaey  cannot  reap  the  benefit  of  the  statute.  KoaroH, 


"  It  has  been  aigned  that  the  parties  applying  for  the  mmdamin      ^^* 

^jfovJd  have  shewn  spcdal  reasons  to  the  Court  why  they  cannot 

^jare  die  benefit  of  the  statute.    But  in  fact  diey  have  dpne  so  1 

^br  tfaey  hate  stated  the  higeness  of  the  parish,  and  its  great 

iopttlation»  which  circumstances  are  not  denied  by  the  oditr 

^  ide.    Independently  of  these  reasons^  anodier  pound  laid  for 

''he  mamdmuif  is  that  the  five  remaining  townships  requiie  five 

'^''freneers.    If  from  necessity  they  must  have  five  overseers  to 

'  '{orem  their  poor,  that  afibrds  a  strong  aigument  to  prove  that 

even  if  diese  five  comprehended  one  parish*  independent  of  die 

^other  duee,  yet  they  could  not  enjoy  the  benefit  of  the  43  ES9. 

^  'which  allows  only  four  overKcrs. 

'^^   The  cases  which  have  been  mendoned  weie  all  lig^y  de- 
^-'nded,  but  diey  do  not  apply  to  the  present    Asto  the  case  of 
'^Peort  and  Wetiiartb(a\  die  parish  had  enjoyed  the  benefit  of 
^die  sutnte  of  EbuAetb  for  lao  years.    After  such  a  length  oC 
!'  dmct.  die  Court  said  that  they  must  have  shewn  to  diem  some 
;^  strong  reasons  to  induce  them  to  believe  that  it  could  not  be 
'  contmuedy  before  they  would  appoint  overseers  in  a  diiieicnt 
manner  firom  diat  pointed  out  by  the  statute  of  JEfisoM^t  not- 
withstanding any  intervening  custom  for  40  years:   but  no 
sufficient  reason  appearing,  they  directed  one  joint  appointment 
£or  die  whole  parish.    Next,  as  to  the  case  of  the  Khig  against 
the  justices  of  MidJkiiM  (i),  it  appeared  most  clearly  that  the 
parish  of  Kentisb  Town  could  have  die  benefit  of  the  statute  of 
JB/kaktb.    There  were  two  overseers  appointed  for  the  whole 
parish^  which  was  sufficient  to  answer  the  purposes  of  die. 
statute.    Thenastothecaseof  the  Jjfif^and  U'Mm«^(c),  the 
answer  to  it  is,  that  the  parish  did  not  shew  that  they  could  not 
have  the  benefit  of  the  43  S&f* 
Pit  Cmiam(d), 

Rule  absolute  («). 

(m)  s  JBbrr.  1610.  (i)  StfL  17*  (0  i^T^  J3S- 

Oi  Ld.  JMbn^waaotiUc  toittesdon  tfait  or  any  fubM^ueiitday  in  dietftiii. 

Binc0 


378  CASES  IN  BHCHAELMAS  TERM, 

17S6.*  <^^^^''^  ^  /:Jl(li^/AJi*4^^JC  <^^*-  ^  9^uA^  y 

'  ^         BmcH  against  Wright.      ^         ^  ,>. 


An  acdoD    ^I^JtlUI  HHis  SB  actian  ilor  use  2nd  ocfiii{iatioBf.  ttin  st  te 
fcfMnd     X   Sittings  at  Watmnsteir^  after  bit  £flrf«r  Tenn,  bdwc 


may  be       BuUiTf  J.  when  a  rerdict  was  found  for  the  plaintiff,  subject  to 


hfTffwnttt  ^  Opinion  of  the  Court  of  Kln^s  Bend,  on  a  case  which  stated 
of  an  «nnui-  in  substancc  as  follows : 

ILove^y'in  That  the  defendant,  before  the  1 8th  of  July  1777,  was  tenant 
•J*?^*  from  year  to  year  of  the  lands  in  question  to  Mr.  JW//,  at  the 
tenant,  who  yearly  rent  of  aij/.  lor.-^payable  half  yearly,  viz.  on  the  nth 
"^^  ofifi«yandthcladofWit;fm5/r. 

(krademiie  That  by  indenture  of  i8th  of  July  1777,  Mr.  Boms  and  Ks 
to  yeu^  for  Wife  Lady  Stratbmon  granted  annuities  to  several  persons  therein 
S  hMd"at  "^^^  ^'^  ^  ^^^  ^^  ^^7  Stratbmore ;  and  they  covenant^  to 
the  time  of  levy  a  fine  to  the  use  of  the  plaintiff  and  Mr.  Go9stfty  (who  is 
tfafg^ee,  sin^  dead)  upon  trust  to  receive  the  rents  and  pay  the  anomties 
and  down  out  of  them,  and  then  to  pay  the  residue  to  Mr.  B^ipe/  and  Lady 
^the  de-  Stratbmorr.  That  a  fine  was  levied  accordingly. 
?(SiS^*  Thar  Ae  defendant  paid  all  the  rent  which  was  due  on  the 
but  not  af-  22d  of  ff^wmber  1784,  eicept  8t/.  15/.  to  Mr.  Bawtf  which 
^t!^  sum  of  81/.  15/.  is  still  unpaid ;  and  no  rent  has  been  padd  hj 
W-  »  ^'   At  defendant  since  that  rime, 

T.R.^'i9.       That  ^in  May  1785,  the  pidntiff  and  GoaOrey  brought  an 
3^0^449]  ejectment  against  the  defendant,  and  laid  the  demise  on  the dth 
.of  .^4^1785. 

That  !n  Trimty  Term  1 78  j,  they  obtained  judgment  *,  and  in 
teftmkf  178;  gave  notice  to  the  defendant  of  their  dde,  and 
required  him  to  attorn  to  them  and  to  pay  to  them  the  money 
already  in  his  hands:  but  die  defendant  refused  to  attorn,  and 
thereupon  a  writ  of  possession  was  executed,  and  the  defefidast 
quitted  die  premises  mentioned  in  die  declaration. 
That  Lady  Stradmon  is  sdll  living. 
^'y  The  question  for  die  opinion  of  the  Court  is.  Whether  die 
plaintiff  is  entided  to  recover  any  and  what  sum  of  money  in 
this  action? 

Tltk  ease  imargued  in  last  7nm(>  Tenn  by  (2koii^  fo 
pladntiff,  and  Law  tqit  the  defendant ;  and  again  on  this  day  by 
Cem^  tat  die  plaintiff,  and  Mb^^  for  the  defendant*  But  as 
dia  Conrt  ia  giraig  judgmant  went  so  fiilly  into  all  die  poincs 
made,  and  cases  cited,  at  die  bar,  it  is  dwught  mmecessarr  » 
sjate  the  aigumenu  at  lengthy 
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Asmtf %rr,  J.    It  is  tery  matevUl  to  distiitguisib  the  dMfinrent    1 7 10; 
dates  and  timed.    From  the  6th  of  April  17S5  to  the  time  of  ■  ? 

recoreisiig  ift  the  action  of  ejectment,  in  mj  opinion  the  plain-  ^V^ 
tiff  is  precluded  ffom  feco?ering  in  this  form  (faction ;  for  thaf  Vh^btI 
woald  be  blolvbg  both  hot  and  cold  at  the  same  time,  by  treat" 
ing  the  possession  of  the  defendant  as  that  of  a  trespasser,  and 
that  of  a  lawful  tenant,  during  the  same  period.  The  phdntiff 
caaatot  first  recorer  in  ejectment,  and  then  for  use  and  occupation 
for  the  time  subsequent  to  the  dayofthedemiseinsoch  ejectment* 

But  as  for  the  rent  due  antecedent  to  the  time  of  tb;  demise, 
there  is  no  doubt  but  this  aetbn  is  maimainabie.  Fbr  the  sta- 
tute of  the  4th  of  Awt  baring  tendered  attornment  unnecessary, 
and  having  put  the  party  in  die  same  situation  by  the  convey- 
ance us  if  the  tenant  had  attorned,  he  is  to  be  constdetcd  in  pos- 
session ;  and  then,  as  there  is  no  deed  between  these  parties,  he 
may  maiiitam  this  action  far  use  and  occupation.  Mm  v.  Gat- 
Unmt  (a)  is  expressly  in  point,  and  stronger  than  the  pi^sent 
case.  So  that  the  plaintiff  may  itcover  all  the  rent  due  at  the 
time  of  notice  given  which  remained  in  his  hands,  and  must  be 
considered  as  hndhnrd  from  such  time,  provided  the  tenant  be 
not  pcejudioed  by  the  payment  of  any  rent  before  notice. 

The  question  then  is,  whether  bringing  an  ejectment  Is  a  bar 
to  an  action  for  use  and  occupation  for  rent  due  b^oce  the  time 
of  the  demise  i  In  my  opinion  it  is  not,  fof  the  acdons  ate  not 
inconsistent.  The  hndlord  admits  him  to  be  tenant  till  the  6th 
of  .^prU  1785,  and  consequently  is  entitled  to  rent  before  that 
period;  and  sdfter  that  he  considers  him  a  tiespasser. 

BmLLBH,  J*    Upon  dib  eale  two  questions  have  been  argued^ 

tst»  "VHiether  the  plauitiff  be  entitled  to  any  of  the  rents  and 
profits  of  the  lands  occupied  by  the  defendant  ?  and, 

^dly^  Supposing  him  to  be  entitled  to  them,  whether  he  can 
recover  them  in  tUs  form  of  action  r 

The  material  thing  to  be  considered  is,  who  are  the  parties  in 
the  buttness,  and  what  are  their  respective  interests. 

Firtt,  I  will  begin  with  the  defendant,  who  is  the  tenant. 
He  cffiginally  came  into  the  estate  as  tenant  from  year  to  year  to 
Mr.  Bmss  he  was  so  at  the  time  of  the  conveyance  from 
Mt^  Bmoei  to  the  plaintiff,  and  he  continued  to  hold  the  estate, 
as  sttebj  without  any  new  agreement  or  notice  of  the  conveyance 
till  tbfc  ejectment  was  brought.  Whilst  he  was  tenant  to  Mr. 
Baioesi  he  clearly  waa  entided  to  six  months*  notice  before' 

8  the 
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I7t<b  the  end  of  a  four  toqnitt  and  he  could  not  hafelM&taM! 
out  wkhcmt  it.  I  hoMdiat  heirasciitided  to  tiietaaeiiBike 
fiKmtfaepbuntiiFbefpfeheoimldbearided;  fer  as  die  pbiii* 
tiff  cbuou  under  a  co&TCjance  fvom  Mr.  B9WU9  be  cinooc  be  io 
a  better  utiiatioo  dian  Mr.  Bawu  himaelf  was.  He  stmdt  cs- 
acdy  in  die  phoe  of  Mr.  Bawm,  wtdi  dus  difocnoe,  dat  hk 
dde  is  fubsequent  to  die  dde  of  die  defendant.  ImcndoaAa 
diderenoe  only  for  tbe  purpose  of  at  OQce  laying  die  case  of  JW 
andifafl;  JDm^A  ai.outof  the  qucsdon.  Tbeic  a  mortgage 
madea  lease  for  years  subsequent  to  the  mortgage^  and  distkaie 
was  holden  to  be  void  as  against  the  mofftgngcc. 

In  this  case  I  consider  the  defiendam  as  holding  during  sil  the 
time  under  a  demise  made  before  the  confcyance  to  the  pUatif. 
For  if  a  tenant  from  year  to  year  hold  far  four  or  five  ycam 
either  he  or  his  hmdloid  at  die  expration  of  diat  dme  may  <i^ 
dare  on  the  demise  as  having  been  made  for  soch  a  number  st 
years.  So  it  is  expressly  laid  down  by  die  Court  in  J^g^- 
Stmimdt^  SaH.  414. ;  diou|^  in  die  next  pretediag  pafge  dkre 
are  two  cases  which  at  first  seem  to  have  been  detemun^odier- 
wisei  the  one  in  the  Court  of  Common  PkaSf  the  odierbfiUr» 
Ch.  J.atAii/xPnitf.*  but  those  are  short  loose  notes  jumUed  to- 
gether with  others»  and  not  to  be  idied  on.  Besidesy  wfaendioie 
cases  areexaminedf  diey  will  be  found  not  to  contradict  diecMC 
of  Ltgg  V.  ttrudmct.  That  in  the  Common  Pleas  was  Bdbdf 
and  Bwhricbi  and  8alUd{a)  states  it  thus:  on  si  kase  made  for 
a  year,  and  sp  firom  year  to  year  so  long  as  both  parties  pleased,  it 
l4MsiLz%]  V3M  adjudged  a  lease  for  two  yearSf  and  afterwards  at  wilL  Tbe 
same  case  is  reported  in  l4tffir.  213. 1  audit  was  an  actionibra 
rescue  i  and  the  plaindff  stated  in  his  declaration  adcmiie  ibra 
year»andsofromyeartoyeart  (^r.,  and  he  distrained  for  a  yetf 
andahalTsrent.  It  was  cAjected  that  the  lease  determined  at  the 
end  of  one  year^  and  so  the  plsuntiff  could  not  distrain  for  tk  leut 
of  that  year  and  half  a  year  more :  but  it  was  answevedt  sad  so 
agreed  by  the  Courty  that  it  was  a  good  lease  for  two  ycarssf  <& 
/east.  Two  years  covered  the  whole  time  which  was  naterialin 
diat  case  I  it  was  quite  unnecessary  to  say  what  would  be  the  efet 
of  die  lease  after  die  two  yearB»  and  thoefore  the  Court  said  n»- 
dung  about  it.  Much  less  did  diey  say  that  after  the  two  Jon'A 
waaonlya&uivalfvjff;  onthecontraryttheexpressiooof  af  A 
Aniftinqports  that  it  might  be  good  for  moft.  Theodierisacaae 
saud  to  have  been  determined  by  Hck^  Ch.  J.  at  2fyi  Prim  at 
Lincoln  i  2nd  SaUiU  reports  it  thus :  If  J.  demise  tanda  to  B^ 
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fdtayear,  and  «o  horn  yeaf  to  yexr,  tbis  isnpta  latsefir  two  years     1786. 
amli^bifwatds  of  tvitfi  bat  it  is  a  lease  for  furr^  particular  jear^  ■ 

and  after  die  year  is  begun  the  defendant  cannot  determine  the  ^^^^ 
lease  before  die  year  is  ended.  But  in  a  lease  at  will^  the  de-  Wriost. 
fimdant  may  determine  his  will  after  the  payment  of  his  rent  at 
the  end  of  a  quarter,  Imt  not  in  the  beginning,  lest  his  lessor 
dioatd  lose  his  rent  In  that  case  the  quesdoo  seems  to  have 
been  whedier,  after  die  third  year  commenced,  the  lessor  was 
emitfed  to  die  whole  yeai^s  rent,  and  ifoft,  Ch.  J.  held  that  he 
was;  because  die  tenant  could  not  determine  the  estate  in  the 
middle  of  the  year.  And  the  expressionyir  every  particular  year, 
does  not  mean  that  such  a  lease  operates  as  a  distinct  denuse  for 
eadi  year  separately,  but  diat  when  any  year  has  commenced,  it 
is  good  far  die  whole  of  that  year.  Besides,  if  the  case  admitted 
of  any  other  construction,  yet  after  Legge  and  Strudvnck^  which 
was  decided  by  HoR  himself  in  this  Court  ten  years  afterwards, 
it  is  imposriUe  to  entertain  a  doubt  about  it. 

ft  wmdd  be  unjust  to  a  tenant  to  say  he  should  be  turned 
out  by  die  assignee  of  a  reversion,  or  by  any  person  claiming 
under  Ins  kssor,  when  he  could  not  be  turned  out  by  the  lessor 
himsdf.  On  die  odier  hand  it  is  no  injustice,  it  is  no  hard« 
diip  on  die  assignee  to  say,  he  must  comply  with  the  same  rules 
and  conditions  as  the  person  of  whom  he  bought  has  subjected 
fumaelz  to* 

Whether  die  plaintiff  be  con^dered  as  a  mortgagee  only,  or 
as  a  purchaser,  or  assignee  of  the  reversion,  it  will  make  no  dif- 
fiarence  In  this  part  of  the  case.    His  tide  first  accrued  in  July 
1777 ;  It  was  too  late  then  to  gire  notice  to  the  defendant  to 
qmt  at  die  end  of  the  current  year,  for  that  expired  on  the  aid 
of  November.    The  defendant,  therefore,  at  the  time  that  the 
plaintifPs  tide  accrued,  had  as  permanent  an  interest  in  the  es- 
tate tfll  the  ^ad  of  November  1778,  as  if  it  had  been  leased  to 
Um  by  deed  till  that  time.    He  had  also  a  further  interest  in  it, 
^esa  determined  by  six  months*  notice  previous  to  that  time) 
^liidi  notice  nerer  having  been  given,  he  continued  rightfid  te* 
^'M  t»  nrne  one  down  to  the  time  that  the  ejectment  was  brought 
This  brings  me  to  consider  who  is  entitled  to  that  rent  i 
^^^lat  depends  on  the  nature  and  efiect  of  the  conveyance  from 
^T.  Bowes  to  the  plaintiff,  and  the  operation  of  the  statute  of 
^*c  4th  Ann.  c.  16.    And  whether  it  be  considered  as  a  mort- 
S^gc,  or  as  an  absolute  grant  of  the  reversion,  in  my  opinion  it 
^•^^  make  no  dificrence.    There  is  in  some  respects  an  analogy 
Vot.1.  Dd  between 
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1 786.    between  this  case  and  the  case  of  a  mortgage,  for  it  is  a  secaiity 
for  money ;  the  annuities  or  rents  are  to  be  paid  out  of  die 


B»ca  fents  and  profits,  and  then  the  remainder  of  those  rents  and  pro- 
WftiOBT.  fits  is  to  be  paid  to  Mr.  Bowes.  So  in  the  case  of  a  mortgage, 
till  the  principal  is  called  for,  the  Interest  is  to  be  paid  out  of 
the  rents  and  profits,  and  the  remainder  is  to  be  retained  by  tk 
mortgagor.  In  both  cases  the  borrower  would  be  liable  to  pay 
it,  if  the  rents  and  profits  were  not  sufficient  \  but  that  U  by 
virtue  of  his  covepant.  In  other  respects  this  case  is  not  at 
all  like  a  mortgage ;  for  a  mortgage  is  always  in  its  natuie 
redeemable,  but  these  annuities  are  not  made  so.  And  I  hoU 
that  this  is  a.grant  of  the  reversion,  and  not  a  mortgage. 

But  I  will  first  state  how  the  case  would  stand,  supposing 
Mr.  B9wes  and  the  plaintiff  are  to  be  considered  as  monga^ 
and  mortgagee.  In  that  light  it  would  be  said  that  there  is  as 
implied  agreement  between  the  mortgagor  and  the  mortgagee, 
that  the  mortgagor  shall  hold  as  tenant  at  will  to  the  mortgagee, 
paying  the  interest  from  time  to  time,  and  the  principal  when 
called  for.  If  the  mortgagor  be  tenant  at  will,  he  is  endded  to 
the  rents  and  profits  till  that  will  is  determined ;  and  ^Rhcnever 
the  will  is  determined,  it  cannot  have  relation  back  to  a  former 
time  ;  because  that  would  be  by  a  subsequent  act  to  make  an 
estate  tortious  which  was  rightful  at  the  time  it  existed,.  Tiat 
a  mortgagor  has  often  been  called  a  tenant  at  will  to  the  mort- 
gagee in  Courts  of  law  and  equity  is  undoubtedly  true,  but  I 
think  inaccurately  so ;  and  the  expression  has  been  used  when 
it  was  not  very  material  to  ascertain  what  his  powers  or  interest 
were,  or  to  settle  with  any  great  precision  in  what  respects  he 
did,  and  in  what  respects  he  did  not,  resemble  a  tenant  at  will- 
In  old  cases  he  is  sometimes  called  tenant  at  will,  and  soise- 
times  tenant  at  sufferance.  In  Keecb  v.  Hall^  Wallace  called 
him  the  agent  of  the  mortgagee,  and  Lord  Mansfield  stated  him 
to  be  tenant  at  will  to  some  purposes,  but  not  to  otfaen.  ^ 
Mossy.  Gallimore^  Lord  Mansfield* ^vd^  a  mortgagor  is  notn^ 
reality  a  tenant  to  the  mortgagee ;  if  he  were  he  must  pay  rent, 
but  that  is  not  so.  To  many  purposes  he  is  like  a  tenasU  at  vdU 
but  he  does  not  pay  tent ;  he  must  pay  interest  only.  Mr.  Justkt 
Ashhurst  said  « in  some  respects  a  mortgagor  is  strictly  tenant  at 
will;''  but  that  is  not  so  here ;  for  the  mortgagor  is  not  in  pos- 
session, ^nd  there  cannot  be  a  tenant  to  a  tenant  at  wilL  If  • 
tenant  at  will  lease,  it  determines  the  will. 
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Whoever  wishes  to  wade  through  all' the  old  books  on  this     1785. 
subject  will  find  a  great  collection  of  cases  in  Comynfs  Digestf  — — 
title,  Estate,  /.  H.    But  it  is  an  Herculean  labour  5  and,  with  the     ^^l?^ 
opinion  which  I  hold,  namely,  that  this  is  not  a  mortgage,  it  Weiobt. 
would  be  quite  useless  and  immaterial  in  the  present  case. 

Whenever  it  is  necessary  to  decide  a  similar  question  between 
the  mortgagor  and  mortgagee,  it  seems  to  me  that  it  will  be  quite 
sufficient  to  call  them  so,  without  having  recourse  to  any  other 
description  of  men,  or  to  what  they  are  most  like.  But  if  a  like- 
ness must  be  found,  I  think,  as  it  was  put  by  Ashhunt^  J.  in 
Moss  y.  Gallirmrt,  a  mortgagor  is  as  much,  if  not  more,  like  a 
receiver  than  a  tenant  at  will.     In  truth  he  is  not  either.     He  is  | 
Tiot  a  tenant  at  will,  because  he  is  not  entitled  to  the  growing  | 
crops  after  the  will  is  determined.  He  is  not  considered  as  tenant 
at  wiH  in  those  proceedings  which  are  in  daily  use  between  a 
mortgagor  and  mortgagee  ;  I  mean  in  ejectments  brought  for  the  . 
recovery  of  the  mortgaged  lands.    If  he  were  tenant  at  will,  the 
demise  could  not  be  laid  on  a  day  antecedent  to  the  determination 
of  the  will  {a).  But  it  iS  every  day's  practice  to  lay  the  demise  on  a 
day  long  before  there  has  been  any  actual  determination  of  the 
will ;  sometimes  back  to  the  time  when  the  mortgage  became 
forfeited,  and  no  objection  has  ever  been  made  on  that  account. 
He  is  not  a  receiver ;  for,  if  he  were,  he  would  be  obliged  to 
paj  all  the  rents  and  profits  to  the  mortgagee,  which  is  not  the 
case.    Two  things  which  differ  from  each  other  in  any  respect 
cannot  be  the  same;  therefore  he  is  neither  tenant  at  will,  nor  re- 
ceiver. Nor  is  it  necessary  that  he  should  be  so ;  for  a  mortgagor 
2nd  mortgagee  are  characters  as  well  known,  and  their  rights, 
powers,  and  interests  as  well  settled,  as  any  in  the  law.  The  pos- 
session of  the  mortgagor  is  the  possession  of  the  mortgagee;  and 
as  to  the  inheritance,  they  have  but  one  title  between  them.  The    ' 
mortgagor  has  no  power  of  making  leases  to  bind  the  mortgagee. 
He  cannot  against  the  will  of  the  mortgagee  do  any  act  to  disseise 
him.  Crw.  Joe.  66o.  Cro.  Car.  304.  3  Lev.  388.  and  Skin.  424. 
And  the  reason  is,  because  the  mortgagee,  so  long  as  he  receives 
his  interest,  is  virtually  and  in  the  eye  of  the  law  in  possession. 
The  mortgagee  has  a  right  to  the  actual  possession  whenever  he 
^leases;  he  may  bring  his  ejectment  at  any  moment  that  he  will; 
\nd  he  is  entided  to  the  estate  as  it  is  with  all  the  crops  growing 
m  it.     He  is  also  entitled  to  all  the  rents  which  have  become  due 

(j»)  Vtd.  (h^ltlt  d,  GaUaway  v.  Herbert^  pott.  4  vol.  680. 
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1786.    since  his  mortgage*  and  wluch  are  unpaid }  as  was  ddermined  in 
Moss  and  GalUmore^  which  case  I  hold  to  be  sound  law;  and  I 


^^  am  desired  by  Lord  Mansfidd  to  declare*  diatt  on  consideratioD, 
Wriobt.  he  is  most  perfectly  satisfied  with  that  decision.  The  case  was, 
that  one  Harruan^  having  demised  an  estate  to  the  plaianff  for 
20  years*  afterwards  mor^aged  it  to  the  defendant*  who*  widnot 
haying  ever  been  in  the  actual  possesion  of  the  rents*  distsauiiei 
on  the  plaintiff  for  rent  in  arrear*  and  the  distress  was  hddhv- 
fttl.  The  legality  of  the  distress  depended  on  the  ito/*  4  ^jwk  f.  i^* 
Before  that  statute*  if  a  reveruon  were  granted  over  by  deed 
which  operated  only  as  a  common  law  conveyance*  widiovt  at- 
tornment the  grant  itself  was  void  to  all  intents  and  pufpoKs. 
But  it  was  not  so  where  the  grant  was  by  fine  or  by  deed  of  uses, 
on  which  the  stat.  a?  H,  8.  operated ;  for*  in  the  case  of  a  fintj 
the  estate  passed  to  the  conusee  and  his  hdrs*  and  an  attDnuaent 
in  that  case  was  necessary  only  to  make  a  privity  between  die 
tenant'  and  the  conusee*  and*  if  made  after  the  death  of  the 
conusee  to  his  heirs*  was  suflkient.  Where  the  reveraibn  was 
conveyed  by  a  deed  of  uses,  the  grantee  might  distrun  without 
any  attornment  at  all  Co.  IM.  309.  6  Co.  68.  Cro.  Jac.  192. 
The  statute  enacts*  that  all  grants  or  conveyances  thereafter  tt 
be  made  hjfni  or  otherwise*  of  any  manors*  renta*  reverskms, 
or  remainders*  shall  be  good  and  efiectual  to  all  intents  and  por* 
poses*  without  any  attonuncnt  of  their  tenants*  as  iftimr  Mn^ 
mint  bad  been  made.  This  clause  comprehends  all  grants  aad 
conveyances*  and  therefore  whether  it  be  a  grant  by  way  of  iiMnt- 
gage*  or  of  the  fee-simple*  or  only  of  the  reversion  fior  a  term  d 
years*  as  in  the  present  case*it  makes  nodiffnence.  And  dieeftcc 
of  the  clause  is*  that  it  creates  an  immediate  privity  betweea  die 
grantee  and  the  tenant.  It  cannot  be  restrained  merely  to  Ac 
making  of  the  graikt  good  as  between  the  grantor  and  grantee ; 
r  St*  because  it  expressly  mentions  grants  hjfim  s  and  they  were 
good.to  all  ^purposes  before  without  attornment^  except  as  to 
creating  such  a  privity  as  would  enable  the  grantee  to  distrain  i 
adiy*  because  the  statute  says  the  conveyance  shall  have  the  same 
efiect  as  if  an  attornment  had  been  made.  Now  if  an  attonuneot 
in  fact  were  made  before  the  sutute*  there  can  be  no  donbt  but 
the  grantee  was  perfect  landlord  to  the  tei^uit*  and  entitled  to 
all  the  rents  accruing  due  from  the  time  of  the  attonunentt 
though  according  to  Co.  Lk.  310.  h.  it  wouU  not  have  entided 
him  to  the  rents  which  became  due  between  the  time  of  the  granll 
and  the  time  of  the  attornment;  whidi  is  contrary  to  what  dxa 
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plaintiff's  counsel  hatre  cooteoded  on  this  pointj  namdjy  that     178^. 
the  attornment  would  rdate  back  to  the  time  of  die  grant. 


The  Legishtuichanng  gone  the  length  of  making  the  grantee  ^^ 
a  pecfcct  landlord  without  the  knowledge  of  the  tenant^  it  oc-  Wkiost. 
curred  to  them  that  mischiefs  might  ensue  by  leaving  the  tenant 
open  to  a  distress  or  action  for  the  rent  at  die  suit  of  a  person 
of  whom  he  knew  nothing,  and  after  he  had  paid  his  rent  to  his 
ordinal  landlord ;  and  therefore  they  prudently  added  the  pro- 
visOj  that  no  person  should  be  prejudiced  by  payment  of  rent  to 
any  grantor  or  conusor,  or  by  breach  of  any  condition  for  non* 
payment  of  the  rent,  before  nodce  should  be  given  to  him  of  die 
grant  by  the  conusee  or  grantee.  I  say  they  prudendy  added 
that  proviso,  because  perhaps,  it  was  not  absolutely  necessary ; 
for  the  wisdom,  the  benevolence,  and  the  liberality  of  the  com- 
mon law  had  made  the  same  provision  before. 

The  case  of  Sir  John  Watts  and  Odiers  v.  Ognell^  Cro.  Joe. 
392.  is  a  strong  proof  how  much  equity  and  good  sense  have  al- 
ways prevailed  in  the  law.  That  case  was  debt  for  rent  by  the  as* 
signees  of  a  reversion  under  a  fine  levied  to  their  use.    Several 
objections  were  made  in  arrest  of  judgment)  one  of  which  was 
that  the  declaration  was  not  good,  because  it  was  not  alleged  that 
the  lessee  upon  this  grant  by  fine  attorned,  nor  that  he  had  any 
notice  of  the  use  limited  \  and  even  if  he  might  avow  without 
attommenr,  yet  nodce  ought  to  be  given  to  the  lessee,  for  other- 
wise he  should  be  at  mischief  ^  for  the  use  might  he  limited,  and 
he  not  having  conusance  thereof  might  pay  his  rent  to  his  an*- 
cient  lessor.     Of  this  point  the  Court  doubted }  but  afterwards 
they  held  that  the  acdon  was  well  brought,  and  that  nodce  need 
not  be  alleged  in  the  declaradon.  But  they  agreed  that  the  lessee 
is  not  bound  to  pay  tvithnti  notices  and  if  he  hath  paid  it  to  his 
andent  lessor,  it  is  a  good  excuse  for  him,  and  he  may  plead  it: 
and  if  he  hath  not  paid  it,  the  action  gives  him  nodoc  to  pay  it 
to  die  grantee,  and  <hen  he  is  chaigeable  for  all  wluch  was  not 
p^    This  case,  though  decided  almost  xoo  years  before  the 
pauing  of  the  act  of  Queen  Ann,  where  actual  attornment  was 
not  neeessary,  established  the  same  rule  which  the  act  piofesses 
to  make.  And  it  is  a  case  well  worthy  of  observation ; for,  ist,  It 
sbtwshow  much  die  common  law  regarded  and  required  notioet 
vi^Is^a  person  had  not  the  means  of  knowing ;  for  at  that  time 
tli'Cit  was  no  statute  which  required  notice  to  be  given,  idly,  b 
^2mcws  that,  where  attornment  is  dispense<)  with  or  supplied  by  a 
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1786.    statute,  the  grantee  has  as  complete  and  perfect  a  title  as  if  at^ 
— —  tomment  had  actually  been  made.     3dly,  This  case  fortifies  an 
^*."     argument,  on  which  I  relied  much  in  the  case  of  Moss  and  GaUi" 
Wright,    more^  drawn  from  the  form  of  plead^g,  namely,  that  since  the 
statute  an  attornment  never  is  alleged  either  in  a  declaration  in 
covenant,  or  in  an  avowry  vvirhich  can  only  be  because  it  is  sup- 
plied by  the  statute,  and  therefore  unnecessaiy.     And,  4thly,  It 
proves  that  nothing  can  excuse  the  lessee  from  paying  the  rent 
to  the  assignee,  but  actual  payment  to  the  original  lessor  without 
notice  of  the  grant ;  and,  if  that  be  his  case,  he  may  plead  it. 

From  hence  I  conclude  that  the  plaintiff  was  the  landlord  of 
the  defendant.  He  had  a  clear  legal  title  which  he  could  sup> 
port  upon  pleading,  either  in  an  action  of  covenant,  or  in  avowry ; 
and  the  tenant  was  answerable  to  his  action,  unless  he  could 
allege  some  legal  bar  in  his  defence,  and  which  I  think  he  could 
only  do  by  shewing  payment  to  the  grantor  before  notice. 

The  first  proposition  which  I  laid  down  was,  that  the  defendant 
under  his  first  demise  continued  ri^tful  tenant  to  some  one  till  the 
time  when  the  ejectment  was  brought.  And  now  I  say  that  that 
some  one^  during  all  the  time  that  the  rent  in  arrear  accrued,  was 
the  plaintiff.  Consequently  the  plaintiff  is  entitled  to  maintain  an 
action  for  use  and  occupation  against  the  defendant  for  all  that  is 
due  and  unpaid,  as  rent  during  the  time  that  the  plaintiff  was 
landlord  and  the  defendant  had  the  premises  as  his  tenant. 

But  then  another  question  remains  to  be  considered,  namely, 
down  to  what  time  the  plaintiff  is  entitled  to  recover  that  rent 
in  the  present  action. 

For  the  plaintiff  it  was  contended,  that  he  had  a  right  to  re- 
cover it  down  to  the  time  of  executing  the  writ  of  possession  ; 
and  to  establish  this  point  four  cases  were  quoted. 

1st,  A  Nisi  Prius  determination  cited  in  Cowp.  246.    There 
is  no  name  to  it  -,  but  it  was  tried  at  Launceston  assizes  when 
Gouldi  J.  was  at  the  bar ;  and  there  the  lessor  of  the  plaindff  in 
ejectment  had  likewise  brought  an  action  for  use  and  occupation 
[6  T.  R.      ^^  ^^  ^^^^  premises  for  rent  which  had  accrued  subsequent  to 
aaa]  the  time  of  the  demise.  Both  actions  came  on  to  be  tried  at  the 

same  assizes  \  and  in  the  action  for  use  and  occupation  it  was  ob* 
jected  that  it  was  an  action  founded  on  promises,  and  a  supposed 
permission  by  the  plaintiff  to  the  defendant  to  occupy,  therefore 
an  acknowledgment  on  the  part  of  the  plaintiff  that  he  was  te- 
nant, and  consequently  a  waiver  of  his  notice.  But  the  objection 
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was  over«niled,  and  the  plaintiff  recovered,  first  in  the  ejectment     1 78(5. 
and  afterwards  in  the  action  for  use  and  occupation.  This  at  best 


BiRca 


is  but  a  Nisi  Prius  determination;  and  I  can  find  no  principle  ^.^^ 
whatever  on  which  to  support  it  to  the  extent  to  which  it  goes.  Wriomt. 
If  the  plaintiff  recovered  only  in  the  action  for  use  and  occupa- 
tion to  the  time  of  the  demise  in  the  ejectmenti  which  he  might 
do  notwithstanding  his  declaration  claimed  the  rent  to  a  later 
period,  I  think  the  case  is  good  law.  But  if  he  recovered  rent 
due  after  the  demise,  I  cannot  give  my  assent  to  it.  For  the  ac- 
tion for  use  and  occupation  is  founded  on  contracts  and  unless 
there  were  a  contract  either  express  or  implied,  the  action  could 
not  be  maintained ;  as  was  held  by  Lord  Mansfield  in  the  case 
cited  at  the  bar  of  Camuer  v.  Mercer^  which  was  tried  about 
two  years  ago.  And  if  there  were  a  contract  subsisting  at  the 
time  of  the  demise,  the  ejectment  could  not  be  maintained. 

Two  other  cases  quoted  were  Hambly  v.  Trctt^  Cwup.  37  r. 
and  Gaodtitle  v.  North  and  Others,  Dougl,  562.  But  as  those 
cases  do  not  seem  to  me  to  apply  to  the  present,  I  shall  pass 
them  over.  They  only  relate  to  the  questions,  what  actions  may 
be  maintained  against  an  executor  or  a  bankrupt,  and  what  die 
with  the  person,  or  are  barred  by  the  certificate. 

The  last  quoted  was  Feltham  v.  Terry  (a),  where  an  action 
for  money  had  and  received  was  brought  against  an  overseer  of  [%S,kP. 
the  poor  to  recover  money  in  his  hands  which  had  been  levied 
on  a  convi^tion^  but  that  conviction  was  afterwards  quashed ; 
and  the  Court  held  that  the  action  was  maintainable  for  the  clear 
money  in  the  defendant's  hands,  because  the  plaintiffs  might  wave 
the  tort  and  sue  for  the  clear  money  really  due.    I  agree  that  he 
may  do  so ;  but  in  the  present  case  the  plaintiff  has  not  waved 
the  tort :  he  has  brought  his  ejectment  and  obtained  judgment 
on  it,  which  is  insisting  on  the  tort;  and  he  cannot  be  permitted 
to  blow  both  hot  and  cold  at  the  same  time.   The  action  for  use 
and  occupation,  and  the  ejectment,  when  applied  to  the  same 
time,  are  totally  inconsistent ;  for  in  one  the  plaintiff  says  the  de- 
fendant is  his  tenant,  and  therefore  he  must  pay  him  rent ;  in  the 
other  he  says  he  is  no  longer  his  tenant,  and  therefore  he  must 
deliver  up  die  possession.     He  canoot  do  both.    The  plaintiffs 
counsel  admit  that  an  action  would  lie  for  the  mesne  profits;  it 
is  of  course  after  ejectment,^  and  may  be  maintained  without 
proving  any  title.    The  ejectment  is  the  suit  in  which  the 

(«)  S,  13  Gt^3*S,R»  cited  in  Cnr/.  419. 
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1 786.     defendant  U  considered  as  a  trespasser;  and>  unless  Aejdgnnt 
in  ejectment  be  laid  out  of  the  case,  die  tort  is  not  vafed.  Ik 


*|]VJ"  defendant  sUnds  convicted  on  iccord  by  judgment  a  a  tmpaa 
W&iovi'.  from  the  6th  ot  April  1785. 

Thereibre  I  am  of  opinion  that  the  pfadntiflFis  in  diif  adbs 
entitled  to  recorer  the  81A  151.  which  lemained  unpaid  si  put 
of  the  half  year's  rent  due  on  the  2ad  of  Nwtmiir^  sad  alio  1 
proportional  part  of  the  rent  up  to  the  6didiJffU  1785$  the 
defendant  baring  continued  tenant  to  the  pladntiiF  up  to  tbt 
time,  which  is  the  day  of  the  demise  hid  in  the  dedanttoDin 
ejectment.  But  I  think  he  is  not  entitled  in  this  action  to  l^ 
cover  any  rent  subsequent  to  that  day. 

P^  Cur.  Let  the  postea  be  defivered  to  die  phidtif* 


;^;?;i^Jh,  Executors  of  Wright,  Bart  against  Ifmr  in  Emt* 
Exeoicon,  fTT^E  present  defendant,  who  was  plaintiff  is  the  oiigioal 
whom  a  "''  action,  obtained  an  interlocutory  judgment  apinit  the 
7^5^J'^  testator,  and  executed  a  writ  of  inquiry.  Pending  tbtfldi«> 
cover  da-  tie  tijtoiof's  ottonuy  ag/nti  tbat  no  furit  tf  error  ibwM  ^ 
Sitna"^*r  brought.  After  the  testotor's  death,  a  sHnfadas^  to  sbcwcawc 
juSenT ^  why  the  damages  assessed  by  die  jury  should  not  be  adjodged  » 
against  tbeir  the  plainciiF,  was  sued  out  against  the  executors  i  who  tfacicupoi 
S^u,**''  brought  a  writ  of  error.  A' rule  having  been  grauatcd  against tkc 
deaA,  can-  attomcy  tQ  shcw  causc  why  he  should  not  rmpros  the  wnt  oi 
ror,  tfAc**  error,  as  having  been  brought  contrary  to  his  agreement  kj 
^^  which  it  was  insisted  that  the  executors  were  bound; 
agre«i  for  Mingaj  and  Law  now  shewed  cause ;  contending  tw|  ^ 
wS^fVrror  agreement  entered  into  by  the  testator's  attorney  net  to  briflg* 
^^«^«[  i>?      writ  of  error  in  thta  actum  was  not  binding  upon  the  eieco^* 

brought  in     .       ,  ,  .      ^    .      .  . ,      j  -. ,  irt» 

tbataetiii.    m  \M  pTtsetit  cosi;  bccausc  a  sanfacuu  is  considereo  aia^ 

^m^on    "^^^^  though  it  must  pursue  the  first  («),    That,  ai  thc*c^ 

wui  order     fendant  died  between  the  time  of  executing  the  writ  of  in?^ 

to  m^r^^  siod  final  judgment,  this  case  was  in  some  measure  osutted  ^ 

thcwrit.      of  diesututeof  8  andp  JF".  3.^.  u. /.  6.  which  had  only*' 

dared  that,  if  the  defendant  died  after  interlocutory  jwlj®^ 

and  before  final  judgment  signed,  the  plaintiff  shooU  baTC  a 

scire  facias  against  his  executors  to  shew  cause  why  iasf^ 

should  not  be  assessed:  but  in  the  present  case  the  daitt|gei  ^^ 

been  assessed  by  executing  the  writ  of  inquiry.  Thciefoi^  '^^ 

0X0 


IN  THE  TwENTY-8£TENtH  YeAK  07  OEOROE  III.  389 

stetute  did  not  appty,  it  stood  as  at  commoa  law,  and  the  suit     1786. 
abated  1^  the  death  of  the  parties.  ■" 

C^mpnmAErsUne^  in  support  of  the  rule,  oimnred  that  this  ^j^"^ 
was  not  an  actim  on  the  former  judgment  \  but  only  a  sdn/adas  Mu 
calling  on  the  executors  to  shew  cause  why  the  damages  which 
had  been  assessed  on  executing  the  writ  of  inquiry  should  not  be 
paid.  This  is  within  the  sutute  of  8  and  9  W.  3.  c.  1 1.  GJJs^ 
vcrtbj  T.  Soiahcatt  (a).  As  this  therefore  was  a  contifiuation  of 
die  same  action,  the  undertaking  entered  into  by  the  testator's 
attorney  bound  his  executors, 

AsHauEST,  J.  This  is  not  a  mw  action,  but  a  contitusathn 
of  tic  MoMi  it  is  only  a  scin  facias  to  revive  the  former  judg- 
ment. And  as  the  testator  himself,  if  he  had  lired,  couM  not 
have  brought  a  writ  of  error  in  consequence  of  the  agreement, 
Mither  can  his  executors. 

Per  Curiam^  Rule  absolute. 

(«)  z  mis.  %43. 


DoE^  on  the  several  Demises  of  the  Dean  and  Chap-    m^^t* 
ter  of  Wesxminstee  and  Others,  against  Febeman 
and  Wife. 

TIIS  was  an  ejectment  brought  to  recover  the  possesion  of  Under  t  de- 
two  messuages  at  Haffe$iden.  The  plaintiff  claimed,  ist,  w?efor*life. 
On  the  demise  of  the  Dean  and  Chapter  of  Wistmnster,  lords  of  ^J^^^' 
the  manor  of  Harpendens  adly,  On  the  demise  of  George  Bruton  «w^bw,but 
and  Join  Surry,  and  sdlyi  On  the  demise  of  John  Surry.  t^ll^ 

The  cause  was  tried  at  the  Sittings  after  last  Trinity  Term  at  «<»»>  hus. 
WtsUmtuttTj  before  Bulhry  J.  when  the  jury  found  a  verdict  for  ujls.  ° 
the  plaintiff,  subject  to  the  opinion  of  the  Court  of  King's  Bench  JJ^^/*^J 
on  die  following  case :  •f^z^mrt^ 

That  JUlUam  JFarrakcr,  being  seised  according  to  Ae  custom  ^^^ 
of  the  manor  of  Harpendeny  by  his  will  dated  the  25th  of  Octo»  estate  ttU 
tear  1781,  devised  as  follows}  « I  give,  will  and  devise  unto  my  &^gfa'she' 
loving  wife  Sarah  Warraker  all  that  my  copyhold  messuage  or  ^^  ^' 
tenement  wherein  I  now  dwell,  with  the  appurtenances  thereto 
b^koipag,  situate  in  Harpendcn,  at  the  time  of  my  decease,  for 
ajad  daring  the  term  of  her  natural  life,  prowded  she  remains  a 
'ivwiow,  and  does  not  marry  a  second  husband ;  hut  ^in  case  she 
amtmrries  a  second  iudandf  then  J  give,  will  and  devise  the  said  copy- 
hoM  messuage  ov  Micment^  and  aH  and  every  the  appurtenances 

as 
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I78<S.     as  aboTC-mcntioncd,  unto  my  nq>hew,  J<ibn  Surry,  sonof  mf 
late  sister  Elizabeth  Surry  lately  deceased,  wben  be  shall  attmn  Ms 


^aiL    ^^  ^^  2^  ^3  y^^^y  ^o  have  and  to  hold  unto  him  and  his  assigns 
Frciman.  forever;  but  upon  condition  that  he  my  said  nephew ^/i      | 
S«iTy  shall  pay  unto  my  two  nephews  Georgt  Bmton  and  Richsri 
Bruton^  sons  of  my  late  sister  Sarah  Bruion^  and  also  unto  my      | 
nephews  and  nieces  Sarah  JVarrakerj  Sepbia  IVarrakery  and  Jfk      \ 
Warraker^  children  of  my  brother-in-law  J  An  lyarrater^  aod 
also  unto  j^nn  Graham,   William  Graham,  and  Thomas  Grataih 
children  of  my  sister  jinn  Graham,  five  pounds  a-piece,  within      j 
two  years  after  he  is  in  possession  of  the  said  copyhold  mes-      j 
suage  or  tenement  and  premises  thereunto  belonging)  provM 
they  are  at  their  several  ages  of  2 1  years.     But  further  my  will  and 
meaning  is  such,  that  in  case  my  said  nephew  John  Surrj  shall 
depart ,  this  life  before  he  is  in  possession  of  the  said  copyhold 
messuage  or  tenement  and  premises,  then  I  give,  will  and  devise 
the  said  copyhold  messuage  or  tenement  and  premises  as  abore- 
mentioned  unto  my  nephew  John  Warraker,  son  of  my  brother- 
in-law  John  Warraker,  to  have  and  to  hold  unto  himandhisheks 
and  assigns  for  ever,  on  condition  of  his  paying  the  saidlegades.'' 

That  the  copyhold  estate  was  surrendered  to  the  use  of  the 
will  I  and  the  testator  died  soon  after  making  the  will. 

That  Sarah  Warraker  the  widow  in  1784  oiarried  the  defend- 
ant. That  John  Surry,  one  of  the  lessors  of  the  pladntifii  i^ 
the  devisee  named  in  the  will  of  the  testator,  and  has  not  at- 
tained  the  age  of  23  years. 

That  the  lessors  of  the  plaintiff  George  Bruton  and  John  StBrr) 
are  heirs  at  law  of  the  testator  William  Warraker  j  and  datthc 
Dean  and  Chapter  of  Westminster  are  lords  of  the  manor  oiHsr- 
penden,  of  which  the  premises  are  holden. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
lessors  of  the  plaintiff,  or  any  of  them,  are  entitled  to  recover^ 
this  action? 

Lane,  for  the  lessors  of  the  plaintiff,  contended  that  the  esote, 
which  was  devised  to  SariJj  Warraker,  determmed  upon  the 
marriage  with  her  second  husband ;  it  being  given  to  her  on  con- 
dition of  her  continuing  a  widow :  and  that  it  either  vested  iin- 
mediately  in  John  Surry  the  nephew,  or  it  descended  to  the  heir 
at  law  till  John  Surry  attained  his  age  of  23  years. 

I  St,  The  widow's  estate  determined  on  the  second  marriage* 
It  IS  a  devise  to  the  widow,  provided  she  docs  not  marry  a 

second 
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! 
second  husband;  in  case  she  does,  then  it  goes  over.  In  Brownznd     l^86• 
Cutur  (a),  where  the  testator  devised  to  his  wife,  during  her  na-  — — ^— 
tuial  life,  if  she  did  not  many,  but  if  she  did,  then  that  his  son     ^^"^ 
Humphry  should  presently  after  his  mother's  marriage  enter,  65*r.  Feeimak. 
the  Court  held  it  an  estate  during  widowhood,  and  that  it  vested 
in  Hun^hry  to  take  efiect  in  possession  upon  the  marriage  or 
death  of  the  wife.    In  all  the  cases  where  it  has  been  determined 
that  the  estate  was  to  go  over  on  the  event  of  the  widow's  mar- 
riage, words  similar  to  the  present  have  been  used. 

And  as  it  evidently  was  the  testator's  intention  that  the  widow 
should  forfeit  her  estate  on  marrying  again,  it  is  equally  clear 
from  the  will  that  it  was  also  his  intention  that  his  nephew  John  ^ 

Surry  should  take  immediately  on  the  happening  of  that  event ;  1 

foT  he  has  positively  given  it  to  John  Warraker  in  case  John  Surry  1 

died  before  that  time.   The  testator  could  not  intend  that  the  wi- 
dow, having  forfeited  the  estate  by  marriage,  should  enjoy  it  in 
case  John  Surry  lived  till  he  attained  his  age  of  23;  for  in  the 
event  of  his  death  it  is  directed  to  go  over  immediately.    John 
Surry  roust  have  a  certain  interest  as  to  the  duration  of  the  wi-- 
doVs  estate,  that  is  durante  viduitate;  or  the  devise  would  involve 
a  treble  uncertainty,  namely,  during  widowhood ;  till  John  Surry 
attained  his  age  of  23 ;  or  till  his  death,  not  having  attained 
that  age.    The  first  remainder-man  is  generally  the  greatest 
object  of  the  testator's  bounty }  and  it  is  to  be  presumed  that 
the  testator  intended  he  should  come  into  the  possession  of  the 
estate  sooner  than  the  next  remainder-man.    But  if  a  contrary 
construction  be  given  to  the  will,  if  he. live  he  must  be  postponed 
till  he  b  23  years  of  age,  and  if  he  die,  the  last  is  to  take  presently. 
At  the  time  of  making  the  will  John  Surry  was  two  years  old,  and 
he  is  directed  to  pay  legacies  to  several  of  the  testator's  nephews 
and  nieces  within  two  years  after  he  comes  into  possession, /rob. 
vided  they  are  at  their  several  ages  of  21  years:  such  possession 
therefore  cannot  have  been  intended  by  the  testator  to  be  post- 
poned  dll  his  age  of  23,  because  the  legatees  must  necessarily  be 
^"oretban  21,  they  being  alive  at  the  time  of  making  the  will. 
Ihere  are  many  cases  in  which  it  has  been  determined  that  the 
compressions  when  and  then  shall  not  postpone  the  estate,     Mansfield 
and  Dugard,  i  Eq.  Cos.  Abr.  195.     Boraston's  Case,  3  &.  19  &* 
^0.  *.  I  P.  Wms.  1 70.    In  Gwdtitle  and  WhHhy  (i)  where  the 

(«]  Sir  r.  Rtymnd^  437*  W  I  Burr.  SftS. 

testator 
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1786.    testator  dariwd  certain  estates  to  tniscees»  in  tnut  dttttkf 
shottU  lajr  out,  emploj  and  best«»w  the  rents  and  prefititlimrf 


^^     for  the  maintenance,  education,  bringing  up,  and  putting  fardi 
Frikmah.  into  the  worid,  of  T.  and  J.  Hajmurd.  sons  of  die  tcsotoi't 

sister  JS.  iXijpfiwr^  during  their nunoritiess  u^ 
should  respectivelj  attain  dieir  ages  of  at,  lien  to  the  ueeand 
behoof  of  the  said  sons  of  his  sister,  the  said  7.  and  J,  Hajwri^ 
and  their  heirs  equally ;  Lord  Mansfield  said,  ^  Where  aa^ 
^  solute  property  b  gtren,  and  a  particular  interest  giren  ia  Ae 
<'  mean  time,  as  wM  the  devisees  shall  come  of  age,  \stc  ud 
«  nvben  he  shall  come  of  age,  &V.  then  to  him,  (9V.  the  rale  b 
*<  dut  that  shall  not  operate  as  a  condition  precedent,  bn^as  a 
<<  descriptbn  of  the  time  when  the  remainder-man  is  to  tike  is 
^<  possession.  It  is  so  plain  upon  the  true  intent  and  meaniflg 
<<  of  this  will,  that  it  is  a.shame  to  cite  eases  upon  it  Bat  jet 
'  <<  I  remember  an  apposite  case  in  ff.  1 7  Gto.  %.  in  Cam.  fmUm 
<*  V.  TmUnsy  where  the  derise  was  <  to  his  brother,  in  tniit/br 
<*  his  eldest  son  B.  till  he  should  attaua  21  yean;  i&dif  ^ 
"  should  die  before  21,  then  a  derise  orcr/**  ThcCowtbdd 
the  age  of  21  to  be  no  limitation  of  JS.'a  interest;  batodj  ^ 
limitation  of  the  trust  during  his  minority,  and  that  £•  took  die 
whole  by  implication.  Here  then  the  moment  the  widow  mar* 
ried  again,  the  estate  vested  in  the  remainder-man. 

But  if  the  Court  should  be  of  opinion  that  JJm  Smrj  caooot 
take  till  23,  then  he  contended  that  it  descended  to  the  hdrat 
law  in  the  mean  time,  i  J2s.  Jhr^  S44.  2  Bac.  AW.  66.  If 
this  had  been  the  case  of  a  freehold,  die  remainden  voold  aS 
bare  been  destroyed  in  die  event  of  JAn  tttrrfs  not  taking  tk 
estate,  which  the  widow  forfeited,  before  he  attained  his  age  rf 
23 :  but  bemg  copyhold,  the  lord  of  the  manor  has  a  snficieot 
freehold  to  support  the  reminders.  Sty.  250.  Bawiy  r.  l^ 
daU.  Lit.  /.  8x.  Cm.  Dig.  Tit  Copyhold,  a.  2.  Fiarm  144- 
2  Fim.  243. 

As  therefore  Ae  widow's  estate  determined  on  her  seeond 
marriage,  the  remainder  to  Jokn  Surry  takes  efiect  immednteif) 
or  the  lord  of  the  manor  is  entitied  to  take  as  trustee  for  the 
hdr  at  law ;  in  either  of  which  cases  one  of  the  lessors  of  die 
phintiff  is  entitled  to  recorer. 

AsRBtj&sT,  J.  It  is  a  settled  principle  fiat  limitatioos  in  re- 
straint of  marriage  are  not  to  be  favored.    Wherever  an  estate  is 

given  to  a  widow  for  life,  provided  she  shall  not  marry,  iuJ«» 

dierc 
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Dos 


there  be  a  devise  over  knmeSaieljf  it  is'merely  in  tirrenm.  In  1786. 
the  present  cate  there  it  a  devise  over:  bat  that  cannot  be  extend- 
ed farther  than  the  words  of  that  devise^  wluch  are  <<  to  my 
nephew  JJm  Sunj,  when  be  shall  aUain  bis  full  agt  ef22  years/'  Frbbmak. 
Aooording  to  the  true  construction  of  the  vlrill^  it  is  a  devise  to 
the  wile  during  her  widowhood,  and  for  so  much  longer  time 
as  dli  the  testator^s  nephew  shall  be  23  years  of  age. 

Hus  is  not  like  the  case  cited,  where  there  was  a  devise  to 
the  wife  daring  her  widowhood,  and  upon  her  marriage  a  devise 
over  to  tiie  umpruenilj :  those  words  are  not  like  die  present, 
and  therefore  not  applicable  here. 

Taking  it  not  to  vest  till  the  nephew  comes  of  age,  there  is 
no  chasm  to  be  supplied  by  interpodng  the  heir  at  law;  and  the 
inconvenience  of  the  estate  being  in  abeyance  in  the  interim  is 
by  those  means  prevented.  And  it  seems  to  have  been  the  tes- 
tattn's  intention  that  the  widow  should  continue  in  possesnon 
till  the  nephew  took  it. 

firnxBE^J.  Tbeintentionof  the  testator  is  extremely  clear; 
if  the  widow  did  not  marry,  she  was  to  enjoy  the  esute  for  her 
life;  if  she  did  marry,  she  was  then  only  to  have  it  dll  the  ne- 
phew attained  his  age  of  23,  when  he  was  to  take  it. 

Per  Cur.  Let  the  Postea  be  delivered  to  the  defendant. 


Doe  on  the  Demise  of  Waekt  and  Others  against  ^^ 
Miller  and  Another,  Executors  of  Chambers.     ^5^15*. 

T^JECriAENT  by  the  lessors  of  the  plaintiff,  who  are  the  KmrnU^ 
treasurer  and  anticnts  of  NiwAtm^  to  recover  a  set  of  ^*^^^ 
diambers  in  the  Inn.  to  the  twa- 

in FAruarj  last,  Richards  who  was  tenant  for  life  of  the  ^ulnuof 
chambers  in  question,  agreed  with  J.  Chamhers  for  the  sale  of  his  ^^^' 
life«estate :  but  there  bang  a  clause  in  Ricbard/s  grant  that  he  their  assent, 
ahould  not  seU  or  assign  without  the  license  of  the  treasurer  |^^th^*"* 
and  antients  of  the  Inn,  application  was  made  to  them  for  that  might  grant 
poiposc ;  who  at  a  Pension  held  on  the  23d  of  FArmrj  1786,  cbambento 


paaetthe 

estate  to  iiichiiorchMerberoieadmiMioii.    Admiinoii  it  not  neceaiiij,  as  fai  the  caie  of  0017^^ 
%»  complete  the  gnntcft*fl  estate,  but  is  only  fbr  the  paipoia  of  signiltyiiis  the  aiMOt  of  the  society 
tfitttkegnBieefiMBMbccsmeaBKBbcrof  tbtlan. 

ordered 
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1786.    ordered  «« that  Richards  should  be  at  liberty  to  surrender  Ws 

' •*  chambers  in' favour  of  J.  Chambers  for  his  life,  the  latter  baring 

mila  **  ^pced  to  take  them  for  the  purpose  of  studying  the  law,  and 
MiLLiR.  «  that  he  (J.  Chambers)  should  be  admitted  rfiereto  upon  the 
«  usual  payment,  and  subject  to  the  usual  terms  and  conditions." 
In  consequence  of  this,  Richards  executed  a  conveyance  to  J. 
Chambers^  by  which  «<  he  surrendered,  granted,  and  yielded  up 
'«  the  said  chambers,  Isfc.  and  all  his  estate,  right,  title,  interest, 
«  and  property  therein,  to  J.  Warvi^  the  treasurer  and  the  rest 
•<(  of  the  antients,  to  the  end,  intent,  and  purpose  that  the  sud 
^<  treasurer  and  antients,  or  their  successors,  might  grant  the 
<<  said  chambers  and  premises,  according  to  the  custom  of  the 
««  said  society,  unto  J.  Chambers,  one  of  the  members  of  the  said 
<<  society,  and  who  had  agreed  to  take  the  said  chambers  and 
*«  premises  for  and  during  the  term  of  his  natural  life,  at  and 
««  under  such  yearly  rents,  provisoes,  conditions,  and  agreements, 
«  as  they  should  think  fit."  J.  Chambers  was  to  pay  20/.  yearly 
to  the  society  by  quarterly  payments  from  the  Christmas  preced- 
ing. Immediately  on  the  execution  of  the  surrender  he  entered 
.  into  possession,  and  continued  therein  till  the  28th  o(  March 
last,  when  he  died.  There  being  no  meeting  of  the  treasurer 
and  antients  between  the  time  of  the  surrender  by  Richards  and 
the- death  of  Chambers,  the  admission  of  the  latter  was  not  made 
out  by  the  society,  neither  did  J.  Chambers  pay  the  alienation 
fee  of  five  guineas,  which  is  due  to  the  society  on  the  transfer 
or  sale  of  chambers.  But  it  was  proved  at  the  trial  that  he 
might  have  had  his  admission  if  he  had  applied  for  it.  The 
surrenders  to  the  society  by  the  tenants  for  life  arje  always  upon 
the  usual  stamps  used  for  deeds  i  and  the  admissions  are  en- 
tered only  in  the  society  books  without  any  stamp.  On  these 
facts  the  jury  found  a  verdict  for  the  lessors  of  the  plaintiff. 

Richardson,  on  a  former  day,  had  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a\iew  trial  granted, 
on  the  ground  that,  wherever  an  estate  passes  by  surrender  and  ad- 
mission, the  latter  is  absolutely  necessary  to  perfect  the  conveyance 
of  the  estate.  And  he  likened  this  to  the  case  of  copyholds,  where 
admittance  is  necessary  in  order  to  vest  the  estate  in  the  surrenderee. 
<:o.  Copyh.  70,  If  grantee  enter  before  admittance,  he  is  punish- 
able as  a  trespasser;  and  if  he  surrender  to  the  use  of  another  it 
is  void.  Co,Copyh,^i,  27/z/.  44,  5.  So  where  surrenderor  or 
surrenderee  and  the  two  tenants  into  whose  hands  the  surrender 
was  made  died  before  the  presentment  of  the  surrender,  it  was 

held 
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fadd  that  the  heir  of  the  surrenderor  might  enter.  Co.  Copjb.  69.      1786. 
3  Bulstr.  214.  Cro.  Jac,  403.     Bri^.  52.  GUb,  Ten.  263.     In 


a  Wds.  13,  It  was  held  that' admittance  is  as  necessary  to  a  sur-  ^^"^ 
T^Atx^  as  inroUment  to  a  bargain  and  sale,  or  livery  to  a  feoiF*  Miller. 
ment.  That  though,  by  the  case  of  Vaughan  ex  dem.  Atkins  v. 
Jthms  (j),  admbsion  when  granted,  has  relation  back  to  the 
time  of  the  surrender,  yet  in  this  case  their  having  in  fact  been 
no  admission,  the  estate  continued  in  the  surrenderor. 
Gibbs  was  to  have  shewn  cause  this  day  against  the  rule ;  but 
The  Courts  being  of  opinion  that  the  cases  relating  to  copy- 
holds were  not  applicable  to  the  present,  delivered  their  opi- 
nions without  hearing  him,  to  the  following'  effect. 

AsHHURsT,  J.  In  whatever  light  this  case  is  considered,  the 
lessors  of  the  plaintiff  are  entitled  to  recover.  For  if  the  surren- 
der were  not  good  so  as  to  pass  the  estate  to  the  surrenderee,  the 
society  are  entitled  to  the  possession  of  the  chambers  as  against 
the  defendants,  because  they  were  surrendered  into  their  hands ; 
and  the  defendants  as  executors  of  the  surrenderee  can  have  no 
color  of  right  to  them.  But  if  the  surrender  were  good,  then 
the  testator  .having  only  a  life-estate  in  them,  they  reverted  of 
course  to  the  society  upon  his  death. 

This  (;annot  be  considered  as  a  copyhold  or  customary  estate. 
For  the  surrender  which  is  made  to  them  upon  every  alienation 
is  a  mere  form  introduced  for  their  own  convenience,  for  the 
purpose  of  preventing  improper  persons  from  being  admitted 
into  the  society.  Immediately  upon  this  surrender  they  became 
trustees  for  the  testator.  The  equitable  estate  was  vested  by 
that  act  in  him,  and  the  legal  estate  in  them. 

BuLLER,  J.  There  is  a  manifest  distinction  between  this 
case  and  that  of  copyholds.  In  the  latter  case  there  must  be  an 
admittance  as  well  as  a  surrender,  because  admittance  is  necessary 
to  pass  the  legal  estate.  But  this  is  a  bare  trust.  This  is  not  a 
customary  estate,  but  a  freehold  interest.  Netv-Inn  is  a  part  of  [yEstuii.] 
the  AfiddU'Tempk^  which  society  arc  trustees  for  the  Inn  ;  and 
these  latter  are  themselves  merely  trustees  for  the  persons  hold* 
ing  the  chambers.  As  to  the  admittance  which  it  has  been 
contended  is  essential  to  the  completion  of  a  purchaser's  title  to 
chambers^  that  is  only  an  assent  on  the  part  of  the  society 
that  the  particular  person  should  become  a  member  of  it«  For 

(«)  5  Burr.  4764- 

cvery 
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1786.    tnxj  person,  on  purchasing  chambers,  coventnta  diat  he  vfA' 
not  assign  without  giving  notice  to  the  Inn  of  the  person  ts 


^V^    whom  he  is  about  to  assign,  that  they  may  either  approve  or  dis- 
MxLLciu  approve  of  the  intended  purchaser;  and  that  assent  is  written  on 
unstamped  paper  and  conveys  no  title:  it  is  the  suntiider  vUdi 
passes  the  whole  interest. 

Rule  dischirgid. 


Mmity.  Hie  King  against  The  Bishop  of  Chssteb. 

A  inanda^  A  RULE  had  been  obtained  last  Term,  calling  on  the  d^ 
^  ^to  "^  fcndant  to  shew  cause  why  a  mandamus  should  not  issue, 
license  Bcu-  Commanding  him  to  license  WilBam  Fittch  to  preach  in  the 
^^^.^  chapel  of  St.  HeMs,  which  is  situated  in  the  hamlet  of  Hari- 
cwaqr.  sbow^  in  the  parish  of  Pnseot^  in  the  county  of  Lamaiter. 
wasa  cms  It  appeared  that  this  chapel  had  been  consecrated  fifooi  time 
^1^^^  immemorial,  and  that  the  usual  o£Eices  of  the  church  had  been 
ctttse  the  constantly  performed  therein.  It  also  appeared  to  hate  been 
JJ2Le^  t'l^ce  augmented  by  ^u^n  Ann^s  bounty. 
'tpte^  i^i  The  present  dispute  concerning  the  nomination  of  a  cuxate 
^!^^  thereto  arose  upon  the  death  of  Peter  Berrj,  ckxk,  the  last  b- 
^'^^^  cumbent,  who  died  on  the  l8th  of  NevenAer  1785  ;  at  wlud 
rule  obuin.  time  the  right  of  appointing  to  the  curacy  was  claimed  by  two 
w-f"'*     several  parties. 

ed  for  dus       Qqc  of  thcsc  ivcrc  certain  feofiees  or  trustees,  in  whom  the 
VdthMit       chapel,  chapel-yard,  and  other  grounds  belonging  to  die  samci 
wm  h?^   were  stated  to  have  been  vested  for  many  ages  past,  and  who 
missed  with  havc  been  elected  from  time  to  time  by  each  other.    It  was  slso 
[T^Mf.      stated  that  a  majority  of  such  feofiees  have  constantly  appointd 
356.]         2,  curate  to  officiate  in  the  chapel,  who  has  always  recdved  At 
profits  thereof  without  any  institution  or  induction  from  dieor> 
dinary ;  the  trustees  having  held  it  as  a  donative  before  the  aug- 
mentation.   That  since  that  time  the  curate  so  appointed  by 
them  has  always  applied  for  and  had  a  licence  from  the  ordinary 
to  preach  and  ofliciate  in  the  sadd  chapel.    That  on  the  l6th  of 
December  1785,  W.  Finch  was  nominated  curate  to  the  said 
chapel  by  a  deed  under  the  hands  and  seals  of  a  majority  of  Ae 
feofiees,  which  was  presented  on  the  6th  of  May  following  to 
the  chancellor  of  the  diocese  of  Chester ^  who  was  appointed  in 

the 
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tbt  abaence  of  the  Inshop  to  grant  licences ;  but  that  the  chan-     1786. 
ceUor,  and  the  bishop,  to  whom  a  similar  application  was  after- 


wards made,  severally  refused  to  grant  such  licence.  #M4Mr* 

The  other  claimant  was  Samuel  Sewel,  vicar  of  the  parish  of  The  Bithop 
Pres^ot,  who,  hj  a  deed  under  his  hand  and  seal,  dated  the  318! 
of  Mard  1786,  appointed  Jctn  Barnes  to  the  said  chapel,  who. 


Thr   Kilffo 

rhe  Bithop 
ofCRif. 


on  the  first  of  jfyrilisi  the  same  year,  requested  the  chancellor  of 


the  diocese  and  the  bishop  to  grant  him  a  licence,  who  severally 
declined  it,  /^e/?//wU 

The  feofiees  and  the  vicar  severally  entered  caveats  in  the  ^//^^/4«./it 
bishop's  court  against  each  other's  claims.  /jr-nc  -^ 

In  answer  to  the  present  application,  it  was  sworn  by  the  ^^  ' 
diancellor  of  the  diocese  of  Chester  that  the  said  chapel  had  fZ  c^c^*C> 
always  been  deemed  and  considered  as  subject  to  the  ecclesiasti-  !^  -''^ 
cal  jurisdictiotf  of  the  ordinary  or  bishop  of  the  diocese.     And 
as  a  ground  for  the  Court  to  refuse  this  applicadon,  it  was  suted 
that  the  said  chapel,  having  been  twice  augmented  by  Queen 
Amnf%  bounty,  is  now  considered  by  virtue  of  the  statute  1 G.  i. 
St.  2.  c.  lo.  as  a  perpetual  cure  and  benefice,  subject  to  lapse  as 
a  prescntative   living ;  and  that  the  right  of  nomination  diere* 
unto  is  become  grantable  and  recoverable,  and  the  incumbency 
thereof  liable  to  be  determined  by  the  like  methods  as  the 
presentation  to  or  incumbency  in  any  vicarage  prescntative. 
^nd  that,  in  consequence  of  the  two  above-mendoned  claims, 
^hc  chapel  having  become  litigious,  the  bishop  had  declined 
granting  a  licence.    That,  at  the  time  when  the  above  nomina* 
rioos  were  tendered  to  him  as  chancellor  of  the  diocese,  he 
uformed  the  reactive  candidates,  that  in  case  due  steps  were 
not  taken  within  the  usual  time  to  prevent  it,  the  said  curacy 
-would  lapse  to  the  bishq>  or  ordinary  of  the  diocese. 

Confer  and  Law  shewed  cause  against  the  rule.  The  question 

iS)  whether  this  curacy,  having  been  twice  augmented  by  Qtieen 

.jim/%  bounty,  has  not  now  all  the  qualities  of  a  prescntative 

benefice  annexed  to  it?  By  x  G.  i.  r.  10.  /.  6.  it  is  enacted 

cliu  in  case  such  augmented  cures  be  sufiered  to  remain  void  for 

xkv^  space  g£  six  months,  without  any  nomination  of  a  fit  person 

r  c>  lerve  the  same,  by  the  person  having  the  right  of  nomination 

xJEtreto,  to  the  bishop  or  ordinary,  to  be  licensed  for  that  puT* 

p€34^  the  same  shall  lapse  to  the  bishop,  E9V.  according  to  the 

z€>'9Xf9e  of  law  used  in  prescntative  benefices.   Now  the  nomina- 

"Vol,.  L  E  c  tion 


CASES  IK  MICHAELMAS  TERM, 

tioB  reqvned  by  the  ttatiite  maatbe  MKhan  effeetodonetitk 

btabop  is  bound  to  tcoeive,  odierwiae  it  v31  not  be  suficinttt 

■'*J^'*  prevent  the  lapse.    But  in  tbU  inwance  the  dwidi  being  Hb- 

ThTindMp  gioua,  the  bishop  could  ndt  tidoB  upon  Urn  to  deMcnine  the 

•'^■•"  cW«  of  either  p«ty  (a). 

Beodes,  the  GoBtt  have  uaifiDanly  hid  it  down  at  a  rak  ancr 

to  grant  a  Mit^bnotf  but  vfaoe  there  is  no  other  (poofic  kpl  It- 
medy.  It  was  ao  said  in  the  case  of  n»JB«g  ».««•«■  (*)i»*if' 
was  recognized  in  The  King  t.  Barker  and  Others  (f);  andm 
Buny  other  cases.  It  was  refused  in  the  case  of  2lr  £<«*?>>»( 
tht  Bank  of  En^lMi  (d),  because  die  patty  had  aoodicr  tendy, 
namdy,  by  an  action  on  the  case.  Tliey  also  cited  2fc  Ii«{ '- 
Dr.  Jbittii  and  Others  («).  Now  the  right  of  nommtMo  w 
lUs  chapel  may  be  reoorered  in  the  same  manner  as  a  pmeiiti- 

tion  to  a  Ticarage  prcsentati*e,  by  Arwin  ^rww*"««<  «!*" 
haftJit.  The  writ  of  jwmv  im^  lay  for  dMpeb  befiNS^i^- 
tntefor  the  augaentatson  of  livings)  for  in  die  13  ^-  ';'_^ 
f.6.k» said,  that  ««ficom  hencefiarth  writs  "^ f** !^ 
«  shall  be  grasHed  for  iiapeli,  i^e."  In  Malbrfifii"«^ 
tfaie  are  nanay  csnes  mentioned  where  tUs  remedy  W(  bin  (« 
domkttvcs  (/).  Thb  curacy  has  rfways  been  sriiject  to  eecfc- 
Mstical  jorisdictioii;  andthnefare,  faodependcMlyortbestiMt 

of  nngmentatioa,  which  puts  them  upon  the  sane  feo^*f 
presesitaisv>ehene6ces,  fuanr  M^<ft  would  lie:  it  was  saIkUbi 

JfiOyai  and  iWMr(f)  b^rLoid  JAnkj^;  who  also  tn< 
nmdamut  would  not  lie  where  fwwr  m^«&  did.  hi^<^ 
of  Tfc  Cm^  and  bishop  of  Oiirtir  (i)  a  similar  motioa  «»«>^ 
ontiv  partof  die  mhrfiitantsof  TrnnAteh  finr  a  fiwi'i"*' '° 
compel  die  bidiop  to  Scense  a  curate,  wlwch  he  had  tcMi  <^' 
cause  there  was  a  contrary  daim  sec  up  by  the  rector  of  tbepin^ 

But  dtt  Court  refused  die  writ,  because  the  parties  1nl»°''^ 
■emedy,  nanely,  by  ^mt  im^KHt.  .   . 

Ba,  Seijeant,  and  Betrer^  in  mppoit  of  the  r«>'>*^ 
that  a  mmdanms  was  always  granted  where  there  wh  ><> 
apedfie  kgal  remedy,  but  denied  the  reverse  of  ihe  V^f^ 
lor  there  are  snMmMics  in  ivMch  die  Court  have  granted  a  M'^ 

■nreven  diongb dieie  wMsmodier  rsmedy.  Asfortnson^ 
«he  caae  of  an  offec,  for  wiudi  a  «Mi»M&mMr  has  fieqttaKlri)''' 

t«)  Vrf.  maun',  /Mmrf.  tit.  Ztfu,  III.  (^)%S>rr.MS- 

(/)  Vid.  C  i«.  J44...        (,)  Vi«.p«t.40a«.  (*)  ^»*^-^     ,. 
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gnutcc)  ^Uiottgh  the  party  hid  another  remedy  by  asiiae.    So     1786, 
in  the  case  <tf  Ckrke  agaimt  die  bishop  of  Sarum  (a)  where  a 


maftdamms  was  granted  to  admit  the  party  to  a  canoory  of  Sarunh  ^^^^^* 
though  it  was  strongly  opposed,  on  the  ground  that  it  would  be  The  Biihop 
turning  the  common  law  remedy  by  quare  itfipedit  into  another  tck"~ 
chaoael ;  the  Court  said,  as  to  there  being  another  remedy,  the 
same  might  be  said  equally  in  cases  where  an  assise,  or  an  action 
upcm  the  case,  would  try  the  right,  and  yet  that  was  never 
thought  a  ground  to  deny  the  $nanJamus.  WatsorCs  Ineumb.  oct. 
16$.  In  the  case  of  the  Kmg  and  Bhoer  {h)  a  mandmnus  was 
granted  to  restore  a  curate  to  a  chapel  which  was  a  donative^ 
and  that  ca$e  was  afterwards  recognized  by  Lord  Mansfield  iir 
the  Kmg  against  Barker  and  Another  (ir). 

Those  instances  in  which  the  Court  have  refused  such  an  ap. 
plicadon  as  the  present,  because  the  party  had  another  specific 
legal  remedy,  have  been,  where  the  mandamus^  if  granted,  would 
necessarily  have  decided  the  question  of  right  one  way  or  the 
other.  But  that  is  not  the  case  here;  for  if  the  bishop  obey  the 
writ,  the  title  cannot  be  tried  by  this  mandamus.  All  that  is 
reqmred  is  a  Uoense  to  preach.  The  object  is  mere  public*  con* 
vemence,  in  order  to  put  the  person,  in  possession  of  this  chapel, 
in  a  ntuatiOQ  to  perform  the  ecclesiastical  duty  without  being 
aubject  to  the  penalties  of  the  36th  canon.  12  Mod.  604.  For 
however  good  the  title  of  the  party  who  makes  this  application 
may  be,  yet  without  a  licence  he  cannot  maintain  an  action  for 
money  had  and  received  against  an  usurper  for  the  ennolumenta 
til  in  possession  (d).  There  is  no  other  specific  legal  remedy  for  a 

Ueence 

(«)  %  Sirth  xo8a.  (i)  a  Burr.  XO43.  (f)  3  Bufr.  xa6^. 

(^  3  fTih,  355.  This  action  wis  fim  biotight  in  tho  Court  of  Kxog*s  Bench, 
wbere  ju^meDt  was  ghren  for  the  defendant. 

B^wdiv,  MUbamk*  M,  \%  O.  3.  B,  R.  This  wu  an  action  for  money  bad  and 
vvcQved  brought  by  the  phintifT,  aa  being  entitled  to  the  curacy  of  Che^ir  Lt  Sh^ectf 
^gaiost  the  defendant  who  was,  in  potsessioo  of  the  profits,  and  daimed  likewise  to  be 
«^«rjie. 

At  the  tHalfthc  plaintiffaet  up  a  title  under  Mr.  and  N&i.  yalj^  who  had  nominated 

Iaia  to  this  ii^»i|^  as  a'donativc,  and  Ukewiac  under  a  nomination  from  the  gseat  seal, 

'^^  was  directed  to  the  bishop  in  the  usual  form  of  presentations.    As  to  the  title 

«^^4er  the  C^own,  it  was  proved  that  this  formerly  belonged  to  the  deaniy  of  the  col« 

I'^iate  dnrch  of  Chestfr  JU  Street^  and  came  to  the  Crown  on  the  dissolution  of  the 

■— fiHjianitt,<p4  coKiimad  in  tho  hands  of  the  Crown  tiU  16  Jae,  x.  when  the  deanry 

«^*3  gnotcd  away  by  the  Crowa,«xceptiBg  aU  tdvowiOQi»  donations.  diapoaitiMis.  and 

risks  of  patronage  to  all  churches,  vicartgas.  cbapels»  kc  and  also  reserving  the 

^  cxQDal  sum  of  xo/.  to  be  paid  to  the  curate  for  the  time  being.    No  nomination  or 

^^cscotatioa  codd  be  proved  by  the  Crown  since  the  x6  Jot,  X.  but  two  or  three,  and 

^^  Kiore,  were  shewn  by  persons  clataning  under  the  grant. 

•  Vide  C«w/.  X03.  It 

Eea 
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1 786.    licence  besides  a  mandamus,  unless  it  be  by  appeal  in  the  eccle- 
siastical Court;  and  that  has  never  been  allowed  as  a  saffidem 


^*  w**"  ^^^^^  ^^  refusing  a  mandamus. 

The  Bishop  Two 


of  Cbes- 

TKA. 


It  WIS  likewise  prorcd  that  one  of  the  curates  had  attended  visitations  of  thelidiqfi 
though  no  instance  was  shewn  of  more  than  one  curate  attending  them. 


As  to  the  title  under  the  Crown,  liord  Mamfidd  said,  that  there  was  a  i 
ground  to  presume  a  grant  of  the  advowson,  tec,  since  the  grant  of  the  dcaivy; 
and  directed  the  jury  to  find  so,  which  they  did.  He  laid  it  down  as  drar,  tbe 
the  curate  having  attended  visiutions  in  the  manner  stated  was  sdBcient  evtdenoe  of 
its  being  a  perpetual  cure,  and  not  a  donative ;  and  he  said  if  it  were  a  donative,  th^ 
form  of  the  nomination  under  the  great  seal  was  wrong  in  bcin^  directed  to  the  bisbop; 
and  that  the  farm  of  that  UkewiK  shewed  that  it  was  thought  to  be  a  perpetual  cut, 
and  it  wu  intended  to  be  granted  as  such.  Though  it  was  said  \!f  the  counel 
in  answer  to  this,  that  there  was  no  other  form,  and  this  was  the  usual  ibna  far  1 
donative ;  and  that  though  it  were  directed  to  the  bishop,  yet  that  would  nakc  do 
difference  as  to  the  validity  of  it  in  passing  a  donative. 

The  plaintiff  then  entered  on  his  title  under  Mr.  and  Mrs.  yi£^,  and  proved  tbe 
nomination  under  their  seaU:  that  he  had  taken  the  oaths  of  aliqpaDce  and  supit- 
macy  before  them ;  and  that  he  produced  his  nomination  to  the  bishops  and  tendertd 
himself  CO  subscribe  the  articles,  and  make  the  declaration  of  coofomucy  hekm  him: 
hut  the  bishop  refused  to  suffer  him  to  do  it,  because  he  had  before  licensed  the  de* 
feodant;  and  the  plaintiff  never  wu  licensed  by  the  bishop. 

A  case  was  reserved  for  the  opinion  of  the  CouR,  stating  the  case  that  the  plain- 
tiff made  under  the  nomination  of  Mr.  and  Mrs.  J^if*  as  before  mentioned ;  and  as 
to  the  title  under  the  Crown,  the  c&ception  in  the  original  grant  was  sated;  that  tb< 
persons  claiming  under  that  grant  had  enjoyed  the  nomination  or  appointment  to  1^ 
ferfeiu0t  tmracy^  which  the  jury  found  to  be  sulBcient  to  presume  a  grant  from  the 
Crown.  And  the  two  questions  sttted  for  the  opinion  or  the  Coun  were,  1^  If 
Mr.  and  Mrs.  JoUffe  had  the  right  of  nomination  to  tbh  pttfettui  nrr«ry.  id^,  If 
they  had,  whether  the  plaintiff  could  recover  the  prafia  in  this  action  \ 

GhiMif  SetjMmi,  The  defects  pretended  in  the  pbintiff*s  title  vtJu-Mi^  that  be  ms 
not  hcensed  by  the  bishop.  ai(y,  That  he  did  not  subscribe  the  articles  and  decb- 
ration  of  conformity.  And  the  question  is,  if  these  be  such  delects  aa  will  pRVcat 
his  recovering  in  this  action.  Much  depends  on  the  nature  of  the  living.  Tbc?e 
are  many  instruments  in  nature  of  donations  to  this  living,  which  are  not  direcnd 
particularly  to  the  bishop.  The  evidence  relied  upon  to  prove  thb  not  a  dooaoft 
was,  that  the  curate  had  at  times  attended  visitations,  and  thereby  subjected  hiwdf 
to  the  iuxiadiction  of  the  bishop ;  but  there  is  only  one  instance  of  any  curate's  doio; 
it,  and  he  came  in  by  donation.  This  curacy  is  part  of  the  possession  of  an  aatieiic 
c^egiate  church,  and  during  the  time  it  was  in  their  possession,  the  cure  of  soais, 
and  divine  service,  were  performed  by  the  members  of  the  coilcgiatr  chmrt^  cr 
penons  under  their  direction.  There  was  then  no  esublishment  of  a  aisfter  or 
permanent  curate,  but  divine  service  was  provided  for  by  stipendiary  oiraiei  la  *^c 
grant  of  Jac,  I.  there  is  a  stipulation  and  covenant  to  pay  xo/.  a  ye^ir  to  the  niaister, 
ivhich  is  the  original  provision  of  a  curate  to  this  living,  which  was  an  origiaal  fcnn* 
dadon;  and  consequentljr,  this  living  is  a-donative.  But,  whether  it  be  a  donative  ot 
perpetual  curacy,  the  plaimiff  is  entitled  to  recover. 

The  first  objection  is,  that  the  plaintiff  has  not  got  a  license;  and  adafilin^  tbst 
it  is  not  necessary  in  case  of  a  donative,  yet  it  is  insisted,  that  it  is  in  the  case  cf  1 
perpetual  cure. 

Lord  MmmifiiU.  The  question  of  itt  bemg  a  donative  was  given  up  upon  pio- 
dodi%  the  presenution  of  the  Crown;  and  tlwre  was  exceedingly  strong  evidence  v 
shew  chat  it  had  always  been  subject  to  the  visitation  of  the  biafaop. 

G/y»«,  Seijeanr.  But,  if  it  be  a  cure,  the  want  of  a  license  is  not  a  warn  of  title.  Tfrt 
nomuuuon  ts  the  sole  act  that  gives  a  title  to  the  curate  without  any  act  of  the  bishop.  Ai 
to  bcences  granted  by  the  bishop,  iheie  is  IK)  doubt  but  Uut  there  must  ie  a  licence  fioo 

the 
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Two  objections  have  been  made  to  this  application.  1st.  That     1 786. 
the  augmentation  has  altered  the  nature  of  the  curacy  from  a  do-  ■ 

native  Th«Ki"o 

Mgmttut 

The  Bishop 
the  bishop  to  authorise  a  person  to  preach,  whether  he  be  a  rector  or  a  curate  only,    of  Cata- 
ar  have  or  hare  not  any  other  benefice  ;  but  there  is  no  case  which  says  there  must        tkr. 
be  a  licence  to  preach  o»a  particular  cure,  if  the  f>arty  have  a  general  licence  before 
to  preach.    If  a  man  preach  without  licence,  he  is  liable  to  the  censures  of  the  dioce- 
san ;  but  the  benefice  which  be  has  is  not  avoided  by  that.    The  presentation  of  a 
Isyman  is  onlj  a  ground  of  deprivation,  and  till  he  is  deprived,  the  person  presented 
and  inducted  is  entitled  to  the  profiu ;  and  no  person  in  answer  to  an  action  brought 
by  him  could  say  he  was  not  capable:   and  even  if  thcce  were  any  canon  that  re« 
(juired  such  licence,  yet  that  could  not  affect  the  party's  legal  right,  but  would  only 
subject  him  to  ecdesiastscal  censures. 

The  second  objection  is  that  the  plaintiff  did  not  subscribe  the  thirty«4ine  articles, 
sad  read  the  declaration  of  conformity.  The  first  is  required  by  the  statute  of  £lim. 
but  that  sutttte  comprehends  only  kenejues  with  tart.  This  is  not  a  benefice  wit^ 
cure,  for  a  perpetual  cure  is  not  so  *,  and  it  has  always  been  to  holdeu  upon  the 
question  of  pluralities.  Institution  and  induction  are  the  h£da  (%  JCd,  556.)  of 
benefices  with  cure  of  souls  (a) ;  and  in  the  case  of  PtwtU  v.  P*arte  befiore  Dr.  Ay, 
it  was  lately  determined,  that  perpetual  cures,  which  had  received  Q^^m's  bounty 
by  the  statute,  bccamie  benc5ces  with  cure,  because  institution  &c.  was  then  neccs*. 
SAiy,  but  before  that  it  was  never  held  sew  But  another  answer  to  this  objection  is, 
that  the  non-subscribing  is  not  the  plaintiff's  fiult ;  he  tendered  himself  to  the  bishop 
»ho  refiued;  therefore  his  not  doing  it  was  owing  to  the  act  of  the  bishop.  There 
is  nooccaaoo  here  for  a  wuuidamm*  to  put  the  plaintiff  in  possession,  because  he  is  so 
aJready,  and  if  so  may  maintain  this  action. 

Lord  Manftid,  The  plaintiff  cannot  maintain  ao  action  for  the  profits  till  ht  is 
in  possession.  In  curacies,  the  party  is  not  in  possession  till  licence.  We  must  take 
this  to  be  a  curacy.    Besides,  it  is  a  parish. 

/«9^<y.  A  licence  is  required  by  canon,  and  that  b  itcogni^  by  atat.  i%  Aim, 
e.  I  a. 

Lord  MtmtJuU.  In  this  case,  which  is  a  perpetual  curacy,  there  must  be  an  ad- 
mission. If  a  fmare  imfie^it  lies,  which  1  take  it  for  granted  it  does  for  a  free  curacy, 
th^it  is  the  proper  remedy :  But  if  not,  a  wtandmmtt  lies.  If  a  qvart  imptdU  doe^ 
lie,  a  mamiamut  does  not. 

I»f*j*  There  is  a  case  in  Strtu  xo8».  that  a  mamiamm$  lies,  though  a  fir«f» 
i9fe£t  does,  * 

Lord  MansfieU,  Mr.  /.  Dmuhon  always  thought  that  case  wrong :  for  no  case  is 
proper  for  a  wumdamM^  but  where  there  is  no  other  specific  remedy. 

/a^^.  There  is  likewise  a  remedy  in  the  Eccksaastical  Court,  by  what  they  call 
a  duplex  fenla. 

Lord  Maa^kL  I  take  it,  that  a  licence  is  absolutely  necessary  in  the  case  of  a  per 
petualcure. 

/i^.  After  arguing  verv  fullv  to  the  other  points.  As  to  the  licence,  the  48th 
nnoa,  {Bmrnt  ecdeaastical  law)  requires  it,  and  this  u  recognised  by  I  a  Ammm 
^-  2.  c.  12.  a&daU  the  law  books  say,  the  examination  of  the  ability  of  curates  to  serve 
cares  is  in  the  ecclesiastical  judge,  and  if  he  have  power  to  examine,  he  mav  reject.  S 
lut.  631.  It  if  said,  this  is  not  a  benefice  with  cure,  but  in  Bmth^  and  Giimm*9 
Codex,  It  is  laid  down,  that  perpetual  cures  in  general  are  beneficea  with  cure.  In 
^»'«»  tit.  Denn  and  Chuipter,  there  is  a  case  where  a  mtmlamtn  was  granted  to  admit. 
But  then  the  Uahop  onder  this  nomination  mas  not  compellable  to  do  any  of  the  acta 
required,  because  the  plaintiff  did  not  bring  a  proper  nomination.  A  nomination 
to  a  pctpetoal  curt  is  only  a  request  to  the  bishop  to  admit. 
^(fM,  Sojcmm,  In  reply. 

I^ord  Mamtfdi^  Ch.  J.  I  think  this  advowson  of  the  same  nature  as  advowsons  of 
other  liriggs.  The  principal  pomt  ia  upon  the  form.  And  it  seems  impoasible  to 
mabtain  this  action  against  the  defendant,  who  is  completely  in  posseasicm.  A  li* 
ceacc  is  never  necessary,  ^  this  action  can  be  maintained ;  and  you  may  aa  weU 
IxriBrg  an  nctoa  for  money  had  and  received,  where  a  man  is  not  in  possession, 
^Qstead  of  an  ejectment.    Here  this  mtist  be  taken  to  be  a  cure  of  loulsy  for  it  ia 

(a)  W^huVh, 

stated 
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,7g6.     native  to  a  pr«cnt.tiyc  benefice.    ^^''^^^TT 
J. minatioos  and  <»yeat8  entered,  the  ch«Tchwaabe«»n«fiDg««. 

I**  Ki"»  As  to  the  first,  it  is  sworn  that  this  chapel  U  a  donati«,  wwa 
TlTSicp  has  always  been  nominated  to  by  certain  feoffees,  and  tb^ 

curate  inputsoanceofeuch  nomination  has  Jw.y6b«n^ 

ted  without  institution  or  induction,  which  m  the  case  of  ado- 
™d:;isnotnece,sary,C..7..63.  ^^^^J^-^: 
«„tion  of  the  Legislature  to  change  ««6»\°t«^^'^" 
presentativelivmgsj  ifit  had.  it  might  easily  ha.ebe«mp«sd. 

On  the  contrary,  the  act  has  left  them  «»fT  « !^r^„: 
fore  augmentation,  only  subject  to  lapse  »«-!*« '»*°P'2^ 
tion.  Sorethe.utuLiG.,.therecouldh.«b«-U^^ 
at  an  of  a  donative ;  and  that  statute  only  gures  it  «»to^ 
incase  there  is  «.««w«^«»within8txmonth8.    NowttepiJ 

making  this  application  has  sworn  that  t«  ^f"     . , 
within  six  months  after  the  death  of  the  last  m«"'*°^ri 
there  cannot  now  be  any  lapse.    B«*i«\  »PP«^,  TL 
been  no  nomination  by  the  feoftes  within  the  six  ^«^,'^^. 
had  been  one  at  any  fimc  before  this  rule  was  obtaiad, «  «« 
have  been  sufficient  to  entitle  the  party  to  succeed  in  to  »PP 
cation }  for  it  is  expnauly  provided  by  the  7th  secdon,  dot  u  w 
person  entitled  to  nominate  suffer  a  lapse,  but  "^"^"t" 
advantage  is  taken  thereof,  such  a  nomination  ^  •*  *^  . 
Secondly,  as  to  the  claim  by  the  vicar ;  there  is  no  fo^ 
turn  whatever  for  it.    For  supposmg  the  right  of  the  {»«« 
doubtful,  at  any  rate  the  common  law  right  would  be  in 
rector  and  not  in  the  vicar.    But  a  ptesumption  may  aiise  w* 
longusage  against  die  clergy  as  weB  as  against  die  Cro*"-    * 
here  the  feoffees  are  stated  to  have  been  in  the  exerdse  of 
right  for  many  ages  past ;  dierefore  die  Court  wiU  preswx 
to  have  had  a  legal  commencement  , 

In  the  case  of  The  King  against  the  Bishop  of  !«»*"  {''' . 
objection  was  that  there  was  no  salary.     And  dw  ^"1 
diat  had  dierc  been  a  fixed  salary  dnt  would  have  been  evi 
of  a  custom,  and  dien  the  rector  could  not  have  »« 
his  pulpit.    Here  there  is  a  custom  expressly  swoyn  to  »t 
feofiees  to  nominate.    Besides  the-cntry  of  dK  a«»t "  "" 

Mated  to  be  1  paridi.;  «ni  ta  th»t  oue,  it  H  ttftoAj  rtqiditd  tli«  Ad* 
a  (ubMripiioB.  udthA 

^<<Mi,Juitice.    TWi  moM  be  tkJccn  to  b«  a  bea^ce  wWr  "J^J^  ^m, 
intbin  the  act  of  pa^OKR,  wfaich  nyt,  that  «io  ]iencn  abdl  <*!*^m  fgi\ 
Cm  (obKribed  the  anidea^  aad  tbaic  it  a  <ytliiiccion  betmea  M«>">^ 
iag  the  aitidea.  ._  ..    j,a, 

mUti,  J.  and  AM^d,  J.miidm.  jadgawt »»  ""  "" 


(t^  Ante.  4*1. 
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jectioB  to  the  wumdmnus  going.    It  is  a  pioededing  in  die  tcok-     1786. 
siattkal  Court.    In  Stra.  B93. 6,  Fitzg.  194.  a  teturn  to  a  man^  -— - 
damui  that  a  toit  was  pending  in  die  eocleaiasdcal  Court  was  held  '^^  ^"^ 


insufficient,  and  a  persmptory  pumdanrni  was  awarded.  The  TheBbhop 
case  of  the  JStig  and  the  bishop  of  Carlisle  {a)  is  precisely  in  point  Tia!*" 
with  this  case*  except  as  to  the  lapse.  In  the  year  175a  and 
77539  a  disputit  happened  in  the  cathedral  church  of  Cmrlide 
about  the  dean's  negadve  power  in  conferring  benefices.  Mr. 
Itkbardsm  was  nominated  by  the  chapter  to  the  perpetual  curacy 
of  St.  Ctahbfrfs  CarlisU.  The  dean  entoed  a  eavmi,  and  die 
bishop  refused  to  admit  and  license  him.  But  the  Court  of  jB.  R^ 
granted  a  manimHus  to  the  ^shop  to  admit  and  license  die  curate. 

ASHHU&ST,  J.  It  is  not  necessary  for  us  to  decide  the  pointi 
whether  a  bpse  can  incur  in  tUs  case;  neither  is  there  any  ques- 
tion whedier  this  Court  is  bound  in  point  of  law  to  grant  a  mnm  ^^zrz^  O. 
dmmu:  but  the  only  question  ie>  whedier  we  will  in  our  dis- 
cretion grant  it :  and  it  seems  to  me  that  we  are  not  bound  to 
grant  the  writ  Thenif  we  are  not  bound  10  do  so,  what  reasons 
hsvv  been  urged  to  induce  us  to  grant  it  \  We  will  not»  unless 
we  think  the  bishop  has  acted  wrong. 

As  diere  were  cross  nominationst  the  bishop  was  not  bound 
CD  decide  whidi  of  the  contending  parties  had  the  better  ddc:  and 
if  he  <&i  net  take  upon  himself  to  decide  that  question,  he  mq[ht 
equaffy  be  bound  to  grant  a  licence  to  both ;  in  which  case  die 
parties  would  be  contesdng  for  the  possession  of  the  pu^t. 
Therefore  it  was  more  fit  and  proper  dut  he  diould  withhold 
bis  licence  dll  the  right  was  determined.    Now,  in  the  case  of 
the  King  ▼.  The  bishop  of  CarKfb^  there  was  no  cross  nomina- 
don:  the  dean  only  claimed  a  negative.    There  is  a  disrinetion 
therefore  between  that  and  the  present  case.    And  it  is  not  eon- 
tended  here  but  that  eidier  party  has  another  remedy  to  enforce 
Jiis  right.    In  the  case  oS  a  donative,  the  party  is  in  fuU  pos* 
scssioa  immediately  on  the  nominadon  i  and,  if  any  other  per- 
son takes  the  rents  and  profits,  he  may  maintain  an  action  for 
flooney  had  and  repeivcd.    And  besides,  each  of  diem  has^a  spe- 
cific reyiedy  by  quof^  impidiij  and  this  licence  would  not  forward 
Jiin,  to  whom  it  is  given,  in  the  prosecution  of  such  right, 
X^bnefbre  w^  are.  not  bound  to  grant  this  maniamus,  but  it  is  a 
aiaatter  of  discretion ;  and  there  is  no  difierence  between  tUscase 
i  diat  of  the  King  v.  The  Bishop  of  Chester. 

{a)  %  Bmnft  Etc*  Lmp^  203. 

8  BOLI.ER» 
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X 786.        BoiLEftj  J.    The  very  ground  on  whieh  thb  motioii  is  faiitid- 
ed  is  that  this  curacy  is  a  donative.    And  it  is  admitted  that  a 


^J^i/ **  V*^^*  ifnpedit  will  lie  j  then  if  it  will,  the  question  is  whether 
The  Bithop  this  Court  will  interpose  by  granting  a  mandamus. 

Til.  In  ancient  cases  the  grounds  on  which  this  Court  has  granted 
or  refused  a  mandamus  are  not  explicitly  stated  :  but  during  the 
time  Lord  Mansfield  has  presided  here,  he  has  taken  great  pains 
to  state  particularly  the  grounds  on  which  this  Court  will  dther 
grant  or  refuse  such  writs.  He  has  always  said,  this  Court  will 
not  interpose  by  granting  a  mandamus^  unkss  the  party  makiDg  the 
application  has  no  other  spedfic  legal  remedy.  It  must  be  a  legal 
and  a  specific  remedy.  Some  cases  have  been  mentioned  at  the 
bar,  where  the  Court  granted  a  mandamus  even  though  the  party 
had  another  special  legal  remedy,  such  as  an  assize  for  office.  Bat 
those  offices  have  generally  been  such  as  are  created  by  letters 
patent ;  and  it  is  peculiarly  the  duty  of  this  Court  to  see  that  the 
powers  created  by  the  king's  charters  are  properly  exercised 
Besides  the  Court  have  said,  in  answer  to  those  particular  cases, 
that  though  the  party  had  a  remedy  by  assize,  yet  it  is  now  obso- 
lete, and  therefore  they  have  made  an  exception  in  those  instances. 
As  to  the  King  v.  The  Bishop  of  Carlisle^  it  does  not  apply  to 
the  present  case.  For  whatever  might  have  been  the  fact,  whe- 
ther that  living  was  augmented  before  the  application  to  dusOmit 
or  not,  it  did  not  appear  to  the  Court  that  it  had  been  augmented* 
Then  it  must  be  taken  as  a  case  where  there  was  no  augmenta- 
tion ;  for  de  non  apparentibus  isf  de  non  enistentihus  eadem  est  ni&« 
Then  there  is  no  case  apposite,  but  that  of  the  King  v.  The 
Bishop  of  Chester.  Thtit  is  the  only  one  which  has  arisen  since 
the  statute  of  George  the  First :  and  there  the  Court  said,  that, 
as  the  party  had  another  specific  legal  remedy,  they  would  not 
grant  a  mandamus.  That  determination  is  perfectly  consistent 
with  the  rule  uniformly  laid  down  of  late  years. 

It  ^.true,  as  the  counsel  for  the  rule  have  said,  that  if  the  bi- 
shop were  compelled  to  grant  his  licence,  it  would  enable  die 
'  party  licensed  to  maintain  an  action  for  money  had  and  received, 
to  recover  the  profits  of  the  curacy,  which  he  would  not  perha^ 
I  otherwise  do :  but  even  if  that  were  doubtful,  it  is  no  ground  Cor 
the  Court  to  grant  a  mandamus^  because  the  party  has  another 
remedy  by  qwvre  impede. 

Rule  discharged  (a). 

(«)  Videit.T.TheMtrquiiof  A^r^  pott.lvoLM* 
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The  Court  desired  it  to  be  understood  that,  as  two  difierent     1785. 

applicaciofis  had  been  made  for  a  mandamus  to  a  Bishop  without 

a  good  foundation,  if  a  nmilar  one  were  made  in  future  on  the  '^^^^* 
same  ground,  they  would  discfaarse  the  rule  with  costs.  The  Bishop 

°  ofCBsa- 


BiCKERDiKE  and  Another,  Assignees  of  Reichard  a   JW#**y. 
Bankrupt,  against  Bollman.  ^^.i4di. 

[a  T.  R. 
/^ASE  for  money  had  and  received  to  and  for  the  use  of  the  ^^aLditor 
^^  bankrupt,  before  his  bankruptcy,  ad  count.  On  an  account  ^^'  *®  *« 

•      ••••-  */  •  imount  or 

Stated  with  the  bankrupt.  3d,  For  money  had  and  received  to  125/.  >  u 
and  for  die  use  of  the  plaintifis  as  assignees^  4th,  An  account  ^J^^ 
stated  with  the  assignees.    Plea  fwn  assumpsits  ^«  "^^  h«i 

This  cause  was  tried  at  the  last  assizes  for  the  county  Palatine  ^  1^ 
of  Lancaster  before  BulUr^  J.  when  the  jury  found  a  verdict  for  ^^J?^ 
the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  fol-  inhishuMb! 

That  the  act  of  bankruptcy  was  committed  in  the  middle  of  was  duho^ 

iiaiirMi    mnA 

August  1784.    That  in  the  month  of  August  1784  the  bankrupt  no  notice 
was  indebted  to  Greatrw  and  Co.  the  petitioning  creditors,  in  *^^|^^ 
1 15/.  3/.  8d.    That  on  the  15th  of  Siptmbcr  1 784  the  bankrupt  to  B.i  fdU 
drew  a  bill  for  20/.  on  the  defendant  (a),  "  who  then  until  the  ^  th^*^ 
<<  time  of  the  bankruptcy,  and  of  the  bill  becoming  due,  was  a  [3  ^«>^- 
*<  creditor  of  the  bankrupt,**  payable  to  Greatrix  and  Co.  two  was'noc  dk. 
months  after  date,  and  paid  the  same  to  them  on  account  of  their  ^JJ^'J^* 
ssud  debt;  which  bill  was  presented  for  payment  on  the  i8th  of  out  acom- 
Ncvemier  following,  and  dishonoured.    That  no  notice  of  the  £1^^ 
non-payment  of  the  bill  was  ever  given  by  Greatrix  and  Co.  to  the  "^j^*?!. 
bankrupt^  or  left  at  his  house.    That  Greatrix  and  Co.  received  wiU  tuppoit 
the  bill  at  Manchester  on  the  a4th  of  November  between  the  hours  [^  ^^  ^^  ^^ 
£>i  II  and  X2  at  noon;  but  the  post  goes  from  London  to  Man*  65s. 
dfester  in  three  days.    The  bankrupt  then  resided  at  Mand^stert  13  j^.li^ 
but  m  general  secreted  himself,  and  particularly  on  market  days,  ^J^  *^  ^ 
after  the  20th of  November,  on  which  day  a  conunission  of  bank*  .  ^  ^       /\ 
rapt  issued  against  hhn,  and  he  was  declared  a  bankrupt  at  Man^  "^/ -j     *     / 
Aester  under  that  commission  in  the  afternoon  of  the  24th  of  f     /*  *    ^  ' 
Afcw»i««^,butatwhathourdidnotappear;  an^  that  commission  ^^^-^-^"'^^ 

(a)  The  wwdft  between  the  faiFetted  cooanut  wen  addea.by  tlie  Court,  od  the  irsu- 
■cat  with  the  couent  of  both  ptitiei. 

has 
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i^gtf.     has  dace  been  mpeneded.    AfterwircU  andlhwr 
was  issued  on  the  petition  of  Gr«tfr»r  and  Co. 


BkcKKR.       xhe  question  for  Ac  opinion  of  die  Conrt  is»  whctber  the 

^"rf     debt,  proved  to  be  doe  to  them  under  die  circumstances  above 

BoLtMAH.  mentioned,  is  sufficient  to  support  that  commission  ?    • 

/I  M./^i       Chambre  for  the  plaindfis,  (after  observing  that  die  ol^cction 

wUch  had  been  raised  to  the  peddoning  creditor's  debt,  was, 

diat  the  bankrupt  was  to  be  considered  as  cUschargcd  from  the 

';  ^  '"^^^        bill  for  ao/.  which  he  had  drawn  in  favor  of  the  peddoning 

creditor,  no  nodce  having  been  given  to  the  bankrupt  of  the  bill's 

having  been  dishonoured,)  made  three  questions: 

I  st,  That  no  notice  was  necessary  to*  be  given  to  the  bankrupt 
in  this  case,    adiy.  That  even  if  nodce  wete  necessary,  it  had 
virtually  been  given.     3dly,  That  it  was  not  competent  to  die 
"^      defdhdant  in  this  action  to  make  the  objecdon. 

As  to  the  first,  nodce  must  in  general  be  given :  but  most  of 
the  cases  have  arisen  where  the  holder  has  given  indulgence  to 
the  acceptor,  by  which  he  is  considered  as  haying  made  his 
election,  to  look  to  the  acceptor  only  for  payment*  The  reason 
on  which  the  rule,  requiring  notice  to  be  given  to  the  drawer,  is 
founded,  is  on  a  supposidon  that  he  may  havo  effi;cts  in  the 
hands  of  the  drawee,  and  that  he  ought  to  have  an  opportunity 
of  recovering  satisfaction  from  him.  And  a  presumption  arises 
that  the  drawer  will  suffer  from  the  probable  insolvency  of  the 
drawee,  in  consequence  of  the  holder's  neglecting  to  give  nodce. 
But  in  this  case  thafpresumpdon  is  repelled  by  stadng  that  the 
bankrupt  was  a  debtor  to  the  drawee ;  therefore  the  rule  does 
not  apply.  By  an  ordinance  of  France  (a),  the  drawer,  in  order 
to  discharge  himself'  from  the  payment  of  a  bill  on  account  of 
'  his  not  having  had  notice  of  the  non-acceptance  by  the  drawee, 
must  shew  that  he  had  effects  in  the  other's  hands  at  the  time  of 
drawing.  The  rule  requiring  nodce  to  be  given  to  the  drawer 
was  introduced  for  his  protection,  and  therefore  ought  not  to 
b^  abused  so  far  as  to  enable  him  to  do  injustice. 

Secondly*  As  this  case  does  not  fall  within  the  reason  on  wlucb 
the  rule  of  law  is  founded,  the  bankrupt,  not  having  had  effects 
in  the  hands  of  the  drawee  at  the  time  that  the  bill  ^iras  drawn, 
must  be  considered  as  having  had  virtual  nodc^  tjiat  the  bill.was 
not  honored.  Supposing  however  that  the  rule  of  law  would  be 
inflexible  in  an  action  on  the  bill  itself,  yet  the  question  here  is 
not  altogether  whether  the  drawer  can  be  resorted  to  Ca  fibe  bill] 

(a)  P9stlabw,  tit  BiUt  of  Sxduoge,  x6  and  17  ait. 

but 
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but  whc&er  the  cifcumatances  here  stited  cstingoish  tbe  pirflfoe-    |  ^g^^ 
dingdebt.    Bat  it  has  been  repeatedly  held  thit  the  mere  draw- ^—...^ 
ing  of  a  bill  of  exdiange  does  not  extingiiish  the  preceding  debt.    Bicksm 

Thirdly,  the  case  of  Q/sanUdk  and  Odieis  against  England  (a)  ^If^ 
is  decisive.  On  a  question  whether  a  debt  barred  by  die  sutute  BoitMAir. 
of  limitations  was  suffidenc  to  found  a  oommission  of  bankrupt 
upon.  Lord  Mamfieli  said,  «  The  statute  of  limitations  does  not 
*<  destroy  tbe  debt,  it  only  takes  away  the  remedy.  Here  the 
^  debtor  himself  has  not  objected  \  he  has  submitsed  to  the 
^  eommisston,  and  been  examined  under  it  \  thercCore  the  ob- 
'<<  jection  does  not  now  lie  in  the  moiith  of  a  third  person ;"  and 
he  said  that  StuM/i  ^xy^WqUtngtr  {h)  was  in  point.  In  this  case 
the  notice  to  be  given  was  for  the  benefit  of  the  bankrupt,  and  the 
slightest  acknowledgement  would  be  considered  as  a  waiver  of  it. 

BuLLBU,  J.  The  bankrupt  himsdf  could  not  waive  it  after 
tfae)»nkroptcy. 

Cbambn.  But  die  assignees  may  waive  it  for  the  purpose  <i 
supporting  the  commission. 

Lanvf  contrh.  The  debt  of  the  petitioning  creditor  being  re* 
duce4  under  100/.  by  the  bankrupt's  dravnng  the  bill  in  question 
IS  as  nmdi  discharged  by  die  laches  of  the  holder  b  not  giving 
notice  of  die  non-acceptance  of  the  drawee,  as  by  actual  pay* 
ment.  And  as  to  the  assignees  waiving  this  objection,  it  is  no 
answer  in  the  present  action.  For  in  all  cases  where  actions  are 
bmnght  by  the  assignees  <rf  a  bankrupt,  they  must  make  out  a 
dear  dtie,  wldch  they  cannot  do  withdUt  proving  a  legal  debt 
of  the  petition^  creditor  \  and  chey  cannot  by  thdr  own  act 
make  that  a  good  debt  which  wouM  not  be  so  otherwise. 

.  As  to  notice  not  having  been  necessary  because  ^  drawer  had 
no  effects  in  the  drawee's  hands,  thi^  goes  to  measuring  die  ift>' 
convenience  which  would  result  in  every  particular  case  from  not 
ginng  notice.  But  the  Court  have  always  snd  that,  whether  any 
actual  change  of  circuanstance  has  or  has  not  taken  place,  or  whe*. 
tlier  die  drawer  may  or  may  not  have  suflfered  fiom  die  negligence 
of  the  holder  in  not  having  given  notice  in  due  time,  it  is  a  strict 
rale  of  bw  introduced  for  the  sake  of  certsdoty,  and  diat  the 
drawer  may  have  an  opportunity  of  resorting  to  the  diuwee.  Txt 
die  tsne  of  PfoA  and  Burgess  (tf),  where  a  question  amse^tpon 
tbe  necessity  of  notice  being  given  toihe  drawer,  it  wsscoBftdirfed 

(tf)jiS«rr.s6lS.    %  Blaekit^.1QA.%.C 

(f)  %  3tra.  746. 

diat 
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1  y  86.     that  no  change  of  circumstances  had  taken  plade,  or  probabk  in« 
convenience  had  ensued,  from  want  of  notice }  but  Lord  MtmsfieU 


^m«*'    said,  it  was  a  strict  rule  of  law  that  notice  should  be  given,  and 


OIKK 


agMii     it  must  be  adhered  to  in  every  case.    This  case  does  not  come 

*  within  the  rules  laid  down  in  the  cases  of  Tindal  and  Bravm  (a), 
r*  D  <k  0 

599-1  ^'  Afycalfznd  HaU{b)^  as  to  what  shall  be  deemed  sufficienc 

notice  of  non-payment  or  non*acceptance;  because  here  diere 
was  no  notice  at  all*  It  was  said  by  Lee^  in  arguing  the  case  of 
Russel  and  Langsti^(c\  and  not  denied  by  the  Court,  that  ic 
had  been  frequently  ruled  by  Lord  MansfitU  at  Gmldball^  that  it 
is  not  an  excuse  for  not  demanding  payment  on  a  note  or  Ulb 
or  for  not  giving  notice  of  non-payment,  that  the  maker  or  ac- 
ceptor  has  become  a  bankrupt,  as  many  ways  may  remain  of 
obtaining  payment  by  the  assistance  of  friends  or  otherwise. 

The  bill's  having  been  given  after  the  act  of  bankruptcy  does 
not  vary  the  present  case  \  because  a  debt  may  be  discharged  in 
due  course  of  trade,  either  by  payment  of  the  money  after  a  se- 
cret act  of  bankruptcy,  or  by  payment  of  the  bill,  or  by  disho- 
noring it. 

With  regard  to  the  debt's  being  extinguished  by  taking  this 
note,  from  the  bankrupt}  by  3  and  4  Ann.  c.  9.  /•  7.  it  is  enacted, 
that  "  if  any  person  accept  a  bill  of  exchange  for  20/.  or  op- 
«  wards  in  satisfaction  of  any  former  debt,  the  same  shall  be 
<*  accounted  a  full  and  complete  payment  of  such  debt,  if  such 
<(  person  accepting  of  any  such  bill  for  his  debt  doth  not  take 
<<  his  due  course  to  obtain  payment  thereof  by  endeavouring  to 
<<  get  the  same  accepted  and  paid,  and  make  his  protest  as  afore- 
<<  said,  either  for  non-acceptance  or  non-payment  thereof.'* 
Here  there  was  neither  protest  nor  notice,  and  therefore  the  bill 
must  be  considered  as  a  complete  payment. 

Chambre^  in  reply,  was  stopped  by  the  Court. 

AsHHURST,  J.  As  to  the  general  rule ;  it  has  never  been  <b- 
puted,  that  the  want  of  norice  to  the  drawer  after  the  dishow  of 
a  bill  is  tantamount  to  payment  by  him  \  but  that  rule  is  not 
without  exceptions,  and  particularly  in  the  case  mentioned  bf 
the  pbuntiff's  counsel,  that  notice  is  not  necessary  to  be  gifcn 
where  the  drawer  has  no  efiects  in  the  hands  of  the  drawee(^}  fot 
it  is  a  fraud  in  itself,  and  if  that  can  be  proved,  the  notice  may  be 
dispensed  with.  In  this  case  it  appears  that  at  the  tune  of  drawing 
the  bill,  the  drawer,  so  far  from  having  any  efiects  in  the  hands 
of  the  drawee,  was  actually  indebted  to  him  to  a  large  amount. 

(f  )  Ante,  X67.  (*;  Tr.  %%  C.  3.  (*)  J)m^  497.   , 

Bot 
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Bat  even  admitting  this  to  be  a  general  rule  without  any  ex-     1786. 

ception ;  it  was  certainly  introdaced  for  the  benefit  of  the  draw-  — '" 

er.  Now  every  rule  may  be  waived  by  the  person  for  whose  ^^^t^^' 
benefit  it  is  introduced.  Under  the  circumstances  of  the  pre-  ^r*^'^ 
sent  case  the  drawer  must  be  considered  as  having  waived  this 
benefit^  because  the  commission  is  founded  on  that  creditor's 
debt,  between  whom  and  the  drawer  this  transaction  has  hap- 
pened ;  and  lus  submitting  to  it  is  a  waiver  of  the  want  of  no- 
tice, and  an  admission  of  the  debt ;  which  admission  the  assig- 
nees have  subsequently  confirmed  by  bringing  this  action. 
Therefore  I  think  that  as  the  bankrupt  himself  has  not  chosen 
to  take  advantage  of  it  by  moving  to  supersede  the  commission, 
it  does  not  now  lie  in  the  mouth  of  a  third  person  to  do  so. 

BUI.1.BR9  J.  The  last  point  may  be  laid  entirely  out  of  the 
case,  because,  unless  the  objection  be  well  founded  in  the  case  of 
the  bankrupt  himself,  it  is  immaterial  to  consider  how  far  it  was 
competent  for  a  third  person  to  take  advantage  of  it.  The  case 
of  ^uantoci  and  England  does  not  apply.  There  the  questbn 
was,  whether  a  third  person  should  be  permitted  to  avail  himself 
of  the  statute  of  limitations.  There  might  be  good  reasons  for 
disallowing  it  in  that  case,  because  the  debt  still  remained  in  con« 
science.  But  here  the  question  is,  whether  there  was  a  sufficient 
debt  to  support  the  commission  at  the  time  when  it  issued. 

The  first  point  to  be  considered  is,  whether  under  these  cir- 
cumstances  it  was  necessary  to  give  notice  within  as  short  a  time 
as  could  conveniently  be  done,  that  the  bill  was  neither  accepted 
nor  paid.  I  am  of  opinion  that  no  such  notice  was  necessary. 
On  the  second  trial  of  the  cause  of  Tindal  znd  Brown  before  me 
at  GwUhall^  the  jury  told  me  they  found  their  verdict  for  the 
plaintiff  on  the  ground  that  it  had  not  appeared  from  the  evi- 
dence that  any  injury  had  arisen  to  the  party  from  want  of  no- 
tice. In  consequence  of  which,  upon  the  subsequent  trial,  I 
tdd  the  jury  that  where  a  bill  was  accepted,  it  was  primd  fade 
evidence  that  there  were  efiects  of  the  drawer  in  the  hands  of 
the  acceptor.  The  mistake  of  the  jury  on  the  former  occasion 
had  arisen  fh>m  their  taking  it  for  granted  that  the  drawer  had 
not  been  injured  by  the  want  of  notice,  because  he  had  not 
proved  it,  whereas  that  proof  lay  on  the  plainti£F  to  produce. 
And  apon  my  mentioning  this  matter  to  the  Court,  they  thought 
that  if  theite  were  no  efiects  in  the  hands  of  the  acceptor,  that 
would  vary  the  question  very  much,  as  the  drawer  could  not 
be  hurt. 

The 


BVVLMAV. 
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1786.        The  hw  requires  notice  to  be  given  for  this  reaioii»  boca^ 
■  it  it  pretomed  that  the  bill  11  drawn  on  account  of  the  drawee's 

^'•»B  *  having  cftcta  of  the  drawer  in  his  hands ;  and  if  the  latter  has 
notice  that  the  bill  is  not  accepted^  or  not  paids  he  may  with* 
draw  them  immediately.  But  if  he  has  no  effects  in  the  otbei^s 
hands,  then  he  cannot  be  injured  for  want  of  nodce*  Soon  after 
I  sat  on  this  bench  I  tried  a  cause  at  Gmldhall,  on  a  IhU  of  a« 
change  which  was  either  drawn  or  accepted  by  a  person  residing 
in  Holland,  and  a  full  special  jury,  under  my  direction,  founds 
verdict  for  the  plaintiff,  notwithstanding  no  notice  had  bees 
given  to  the  drawer  of  the  btlFs  having  been  didionored,  because 
he  had  no  efiects  in  the  hands  of  the  person  on  whom  the  bill 
was  drawn.  That  verdict  never  was  ejected  to:  and  if  it  be 
pibved  on  the  part  of  the  plaintiff  that  from  the  time  the  bill 
was  drawn,  till  the  time  it  became  due,  the  drawer  never  had  aoj 
efiects  of  the  drawee  in  his  hands,  I  think  notice  to  the  drawer 
is  not  necessary ;  for  he  must  know  whether  he  had  eftcts  is 
the  hands  of  the  drawee  or  not;  and  if  he  had  non^  he  had  no 
right  to  draw  upon  him,  and  to  expect  payment  from  Um ;  nor 
can  he  be  injured  by  the  nonpayment  of  the  bill,  or  the  want 
of  notice  that  it  has  been  dislionorcd.  On  these  grounds  I 
think  the  petitioning  creditor's  debt  was  sufficient  to  sttj^rt 
the  commission. 

Besides,  in  the  present  case,  as  the  plaintiff^s  counsel  hare 
truly  argued,  the  question  is  not,  whether  an  action  cosU  be 
madntained  on  the  bill  itself,  but  whether  the  want  of  oodce 
extinguishes  the  debt.  As  to  which  the  case  is  this.  /  oot 
having  any  effixts  in  C/s  hands,  draws  a  bill  of  exchange  for 
looL  on  him,  in  &vottr  of  B.  for  value  received.  Now  if  C* 
does  not  accept,  and  J3»  does  not  give  nodce  to  J.  there  is  as 
end  of  die  bill.  Then  how  does  the  case  stand?  J.  has  100/. 
of  jB.'s  in  his  haodSf  without  any  consideratioOf  which  there- 
fofc  B.  may  undoubtedly  recover  in  an  action  for  mooef  had 
and  received* 
Pir  Curiam, 

Let  the  Pasi^  be  delivered  to  the  pbi0ti& 


Holdfast, 
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Holdfast,  on  the  Demise  of  Cowper,  against  Mart£n    Tmesday, 
and  Another.  ^^•'^^^• 

^l^mS  was  an  ejectment  tried  at  the  last  assizes  at  Readings  Where  the 
-*■   before  Ejrt^  Baron,  when  a  verdict  was  found  for  the  Ics-  «  g*^  ^d 
sor  of  the  pbuntiff;  subject  to  the  opinion  of  the  Court  of  Bang's  'I  ^^^ 
Bencbf  on  the  following  case:  **huutaU0i 

Thnuu  SfomiTf  being  seised  in  fee  of  the  premises  in  quesdon,  ^^  ^J^^ 
consisting  of  an  house,  bam,  and  about  59  acres  of  land|  situate  **  hu  ef- 
ac  BrofwUk^  in  the  county  of  Berlst  by  his  will^  bearing  date  u  nUuie,  n^ 
the  17th  of  August  17751  devised  the  same  in  the  words  follow*  "  ^*"  ^^ 
tng:  «<  I  give  and  bequeath  to  Mrs.  Martin^  daughter  of  my  « lonaTto 
«<  late  uncle.  Dr.  Binjatmn^  my  estate  at  Brajmck^  BerhJ*  And  ^  ^' 
after  giving  several  legacies,  the  will  proceeded  thus:  <<  After  «uteat^. 
<<  these  legacies  t  give  and  bequeath  all  the  rest  of  my  efiects,  xhe*^ 
«*  foraitttie,  estates  real  and  personal,  or  all  the  rest  that  I  may  \^^^ 
«  have  and  kave  at  the  time  of  my  blessed  departure^  to  my  t  fee(a); 
«  nephew,  Mr.  J^itpb  O^v^rr   The  same  Mr.  Joupb  Cowper  ^^^jj, 
is  appoiated  one  of  the  executors  of  die  will,  and  is  the  lessor  muit  be 

»  *  added  to 

0(  the  plaintiffl  make  it 

The  testator  had  a  small  freehold  estate,  which  is  not  men-  carry  t  less 
tioned  in  his  wilL    He  died  in  Uovemier  1780.    On  lus  death,  ^^.096. 
Mw.  Am  Gankn  (caUed  MarUu  in  the  will  by  mistake)  en.  J^^;*^- 
tered  on  the  estate  in  question,  and  held  the  same  till  her  death,  7£aa,%59'] 
whiA  hai^mied  in  1783.     On  the  death  of  Mrs.  Garden, 
Etizaidh  FhUher  her  heir  at  bw  entered  upon  the  premises  and 
held  diem  till  her  death,  which  happened  in  the  same  year  1783. 
EihuieA  FUubir  -died  without  issue.    The  defendants  are  her 
co«hens  at  law. 

The  questioii  leserved  for  the  opinbn  of  the  Court  is.  Woe* 
tber  the  lessor  of  the  plaintiff  is  entitled  to  recover  ? 

Plufuer  lor  the  lessor  of  the  plaintiff.  If  an  estate  for  life  only 
were  given  to  Mrs.  Martm^  the  remainder  was  carried  over  to 
dtt  kssor  of  the  plaintiff  by  the  general  residuary  devise;  for 
whatever  was  not  before  disposed  of  by  the  will  passed  J>y  that 
danse  to  him. 

But  under  the  devise  to  Mrs.  Marten  an  estate  for  life  only 
passed.  As  there  are  no  words  of  lamit$ition  or  perpetuityi  it  can- 
not be  inferred  that  the  testator  meant  to  convey  more  dian  an 

(«)  80  wUl  the  word  "  eiutcs."  VId.  post  a  vol  656,  ft  659,  «*  I. 

estate 
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1786.     csutc  for  life  to  her.   The  words  arc  « I  give  to  Mrs,  H^rtm 
my  estate  at  Brayivich:*  Now  it  is  a  settled  rule,  that  an  estate 


"*^*"  8*^^"  generally  is  only  an  estate  for  life.   And  this  construction 
MAiTBir.  holds  as  well  in  wills  as  in  deeds :  the  only  difierence  is  that 
in  a  deed  a  certain  form  of  words  must  be  used  in  order  to  coa- 
rey  a  fee:  but  in  the  letter  no  particular  form  of  words  is  neces- 
sary ;  it  being  sufficient  if  the  words  used  by  the  testator  plainly 
indicate  an  intention  to  give  more  than  an  estate  for  life.  Bat  b 
the  present  case  no  such  intention  can  be  collected  from  the  words 
of  this  derise.  In  Loveacre  ex  dem^  Mudge  v.  Blight  and  wife  {a)^ 
Lord  Mansfield  saidj  <<  If  the  Court  cannot  find  words  in  tiie 
<<  will  sufficient  to  carry  a  fee,  though  they  should  themsehtsbe 
<<  satisfied  beyond  the  possibility  of  a  doubt,  as  to  what  the  inten- 
<<  tion  of  the  party  was,  they  must  adhere  to  the  ruk  of  law."* 
Then  the  question  here  is,  are  there  any  words  or  circumstances 
in  this  will  to  vary  the  effisct  of  this  devise  to  Mrs.  MarUn?  It 
is  incumbent  on  the  other  party  to  p<unt  out  that  in  order  to  en- 
large the  estate.  Tlie  only  words,  from  which  it  can  be  supposed 
that  the  testator  meant  to  devise  more  than  an  estate  for  life,  arc 
those  which  he  has  used  in  speaking  of  ih^  thing  given,  natndj, 
«  my  estate  a  Braymct:'   But  the  word  «« estate,**  there  being 
words  of  locality  annexed  to  it,  is  a  description  of  the  thing  only, 
and  not  of  the  interest  in  the  estate.    The  word  «  estate"  being 
an  equivocal  expression,  may  either  mean  the  thing  itself,  or  die 
interest  of  the  party  in  it,  or  both.   Now  here  is  nothing  to  shew 
that,  in  this  particular  case,  it  means  the  interest ^  for,  first,  there 
are  words  of  locality  annexed  to  it:  in  common  acceptation  the 
word  means  the  land  itself;  it  is  only  in  technical  language  tbt 
it  means  the  interest.  In  the  next  place  as  to  the  general  conRXt 
of  the  will,  there  are  no  circumstances  here  explanatory  of  the 
testator's  intention  to  give  Mrs.  Marten  more  than  an  estate  for 
Iife$  for  he  was  then  giving  an  estate  to  a  married  woman.  And 
the  principal  object  of  his  bounty  was  his  nephew^  to  whom  be 
gave  the  bulk  of  his  property.  Nor  lastly  is  it  necessary,  in  csdex 
to  dispose  of  all  the  testator's  property  under  the  will,  that  tbis 
should  be  construed  to  be  a  devise  of  the  fee;  for  the  residuary 
clause  will  carry  it  over.  There  is  neither  an  introductory  clause, 
nor  any  general  clause  in  the  body  of  the  will,  indicating  tbe 
testator*s  intention  to  dispose  of  all  his  property,  which,  when 
coupled  with  the  devise  to  Mrs.  Marten^  can  convert  this  into 
an  estate  in  fee. 

In 


IK  THB   TWEMTT-SETEMTH  YeAE  OF   OEOR6E   IIL  4I3 

In  ChesUr  v.  Pmnter  [a),  and  Frogmorton  dem.  Wfi^  v.     1786. 
Wrigk  and  Another  (*),  the  word  '<«  estate"  was  construed  10  ' 
mean  the  tUng^  and  not  the  interest^  even  though  in  both  those     ^^^*^ 
cases  die  word  ««  all**  was  prefixed.    In  Hogan  v.  JaAsm  {c\  Maetik, 
Lord  Mansfield^  after  taking  the  distinction  between  the  hni 
and  the  quantity  of  interest  in  the  land,  said,  « if  there  are  no 
<*  words  of  limitation  added,  it  only  passes  an  estate  for  life.** 
And  afterwards  in  the  same  case  he  said,  «  it  is  now  clearly 
« settled  that  the  words  <all  his  estate*  will  pass  every  thing  a 
<<  man  has:  but  if  the  word  <all*  be  coupled  with  the  word  <per- 
^'  sonal*  cw  a  local  dtfcriptiont  there,  die  gift  will  pass  only  per* 
<«  sonalty,  or  the  specific  estate  pardcularly  described.** 

He  admitted  that  there  were  many  cases  where  die  word 
^<  estate^  has  been  held  to  pass  a  fee ;  but  it  was  in  one  or  other 
of  these  instances:  ist.  Where  there  was  an  introductory  clause 
indicating  an  intention  in  the  testator  to  dispose  of  all  hir  estate^ 
which  bore  on  the  particular  clause  In  which  the  specific  devise 
was  contained ;  as  where  the  testator  said,  <<  I  mean  to  dispose 
**  of  all  my  estate  :**  But  even  there  the  word  <<  all**  is  the  opera-  * 
tive  word,  and  not  the  word  «  estate.**  For  <<  all**  when  cou- 
pled with  other  words  than  «  estate**  has  been  held  to  pass  a 
f ee :  as  <<  all  I  am  worth*'  in  HuMtep  v.  Brooman  {i).  adly. 
Where  the  testator  has  directed  something  to  be  done,  which 
required  more  than  estate  for  life  to  carry  the  tesutor*s  inten- 
tion into  execution,  as  to  pay  debts,  legacies,  &c. 

But  none  of  those  cases  are  applicable  to  the  present,  because 
here  is  no  general  introductory  clause,  or  any  thing  to  be  done 
by  the  devisee  which  renders  it  necessary  to  enlarge  the  estate 
for  Ufc,  Therefore  as  the  word  «« estate'*  in  this  devise  is  de- 
scriptive of  the  loealitj^  and  not  of  the  quantum  of  interest  ^  as  the 
word  •*  all**  is  not  added :  and  as  the  context  will  not  warrant 
a  greater  estate  than  for  life  %  the  Court  will  not  construe  this 
Into  a  devise  of  die  fee. 

i^Mof,  for  the  defendant,  was  stopped  by  the  Court. 
AsHHUEST,  J.  There  can  be  nq  doubt  of  the  testator's  in^ 
tendon  in  this  case :  if  the  intermediate  words  between  the  two 
devises  be  omitted,  the  will  runs  dius;  « I  give  and  bequeath 
f«  to  Mrs.  Marten  my  estate  at  Brayuncky  and  the  rest  I  give  tg 
^«  my  nephew.'* 

(a)  %  P.  Wmu  335.  %  Sj.  Cei>  Air.  313-  W  3  ^''-  414- 

ff\  C^mff.  306.  W  ^«w*''  ^-  ^^  437. 

Vox-.  I-  '  f  Bulled, 
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S786.         BuLLBR,  J*    The  word  estate  is  the  nuwt  general  moA  tba! 
can  be  used.  For  so  far  from  its  being  necessary  to  add  woris  of 


Holdfast  inheritance  in  order  to  make  it  pass  a  fee^  words  of  restnunt  must 
Mahtsn.  be  added  in  order  to  carry  a  less  estate ;  for  it  is  gemu  gimraUstf 
mum.    If  the  word  «  estate^  in  the  residuary  clause  carries  a  fee 
to  the  nephew,  it  must  also  have  the  same  effixt  in  the  first  ic- 
vise.    The  intention  of  the  derisor  is  clear :  he  meant  to  give  lus 
whole  estate  in  Braywick  to  Mrs.  Martin^  and  the  rest  to  lus 
nephew  Cowper.    The  word  «  estate**  was  much  commeotcd 
upon  by  Holi^  Ch.  J.  in  the  Countess  of  Bwufgwatir^t  case  («). 
The  case  of  Cbester  ▼.  Paifaer  is  likewise  an  authority  fcf 
this  determination.    There  it  appeared  that  the  testator  knew 
how  to  give  an  esute  in  fee,  for  he  gave  an  estate  to  his  son  W 
bis  heirs :  but  where  he  wished  to  give  only  an  estate  for  life,  he 
omitted  the  word  «  heirs."    Now  apply  that  to  the  present  case: 
in  another  part  of  this  will  (which  does  not  form  a  part  of  thii 
case)  the  testator  gave  an  estateysr  life  in  express  woids;  which 
shews  that  if  he  had  intended  to  have  given  only  an  estate  /or 
life  to  Mrs.  Marten^  he  would  have  added  the  same  wwls  in 
the  devise  to  her. 

Per  Cur.         Let  the  l^ostca  be  delivered  to  the  Defe&daat. 

(a)  6  Mod.  io6.  SaU.  236. 


Proser  against  Hyde. 

Ttitsdtyt 

/^'metX  I^ASE  against  the  defendant  as  justice  of  the  peace,  (bcfarc 
agBinst  a  ^  whom  the  plaintiff  had  been  convicted  on  24  &».  3.  c.  31.) 
^^»T  for  refusing  to  take  good  and  sufficient  security  in  oiiaiht  the 
Gm.  3.  r.  plaintiff  might  appeal  to  the  then  next  general  quarter  sessions  of 
fnwSg"^  the  peace  against  the  said  convicdon.  The  second  coast  was 
^^'^be*to  ^^^  ^  returning  tie  said  convicthn  to  the  next  general  qwrtcr  scs- 
S^qumer  31^3  (after  notice),  by  means  whereof  the  plaintiff  was  pre- 
J^e""'  vented  from  prosecuting  hU  said  appeal  before  the  justices  of 
MHviokM^  ^^  peace  at  the  then  next  general  quarter  sessions^  vho  refused 
^m^  to  receive  and  hear  the  said  appeal  for  want  of  the  said  convic- 
^^•^  tion  being  returned. 
tbe  caw  The  defendant  pleaded  the  general  issue. 

cannot  be 

maintained  m^w' 

-lainit  a  juttice  of  the  peace  for  refilling  to  take  bail  in  ordcrtbat  the  pattf  may  appeal  to  *BT^^ 

iona  ttuA  th0i€  nifst  tfUr  fh  t9n%ittiw ;  nor  for  mf  rtktrmiii  tU  nnmseim  to  aof  other  k<*^ 

This 
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,  This  cause  was  tried  at  the  sittings  at  WestmmUr  after  last     1786. 
IrMf  Tetm  before  BuUer^  J.  when  the  jury  found  a  verdict  for  ; 
the  plaintiff^  damages  loo/.  costs  401.  subject  to  the  opinion  of    ^^'^"^ 
this  Court  on  the  f<rik>wing  case ;  which  stated,  Htob. 

ITiat  the  phuntiff,  on  the  a3d  Jum  1785,  was  convicted  be- 
fore the  defendant  for  keeping  a  horse  without  paying  the  dutf , 
the  plaintiff  being  present  at  the  time  of  such  conviction. 

That  on  23d  Jidy  following,  the  constable  took  possession 
of  the  plaindlPs  goods  and  sold  them.  That  no  warrant  was 
piodnced  on  the  trial  of  this  cause,  but  that  on  the  25th  of  July 
the  defendant  said  that  the  constable  viras  in  possession  under 
his  wanant. 

That  Ae  quarter  sessions  next  after  the  conviction  was  h6Iden 
on  the  a7th  of  June.  And  that  on  the  25th  of  July  the  plain- 
tiff oifised  two  suffident  sureties  to  the  defendant  for  prosecu- 
ting an  appeal  against  the  said  conviction,  and  gave  him  notice 
of  his  intention  to  appeal :  but  the  defendant  refused  to  take 
anjbaiL 

That  Ae  next  quarter  sesaons  after  the  23d  of  July  was 
holden  in  Octobir  1785* 

Tliat  the  following  notice  was  given  by  the  plaintiff's  attorney 
to  the  defendant  on  the  19th  of  November  1 785  :  «  Take  notice 
that  I  shall  in  one  month  from  the  date  hereof  commence  an 
action  against  you  at  the  suit  of  Thomas  Proser  of,  &c.  for 
having  on  the  20th  day  of  July  last  illegally  granted  a  war« 
rant  against  the  said  Thomas  Proser^  addressed  to  all  constables 
and  others  his  majesty's  officers  of  the  peace  in  and  for  the  said 
county,  especially  to  TFUliam  Brooks  constable,  whereby  they  were 
commanded  to  levy  the  sum  of  20/.  and  lA  i8/.  costs  of  suit  by 
distress  on  the  goods  of  the  said  Thomas  Proser^  and  that  they 
should  cause  sale  to  be  made  thereof  in  case  they  should  not  be 
redeemed  within  six  days  after  the  same  should  be  taken  by 
them^  for  having  on  29th  of  May  1785,  (he  the  said  Thomas 
Proser  so  living  in  Tottiffham  Court  Roady  aud  being  within  the 
weekly  Ulls  of  mortality,)  kept  and  used  one  gelding  for  the 
purpose  of  drawing  a  certain  carriage ;  and  the  said  Thomas  Proser  ^ 
did  not  vrithin  ten  days  after  beginning  to  keep  and  use  the  said 
gdding  for  that  purpose  aftiresaid  give  notice  in  writing  at  the 
office  in  London  for  stampmg  and  making  veUum,  parchment,  and 
paper^  of  his  keeping  and  using  the  same,  and  of  the  parish 
aadplace  where  he  re^ded>^d  pay  down  theduty  often  shillings       ^ 

Ffa  imposed 
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I7ltf»    imposed  by  the  statute  for  keeping  and  using  the  said  gddiDg, 

• •  according  to  the  directions  of  the  said  statnte;  and  for  having 

Prosek  caused  the  goods  of  the  said  Thomas  Pvoser  to  be  sold  by  auctiao, 
Htdb.  within  less  time  than  allowed  after  the  same  were  taken  by  an  in* 
ventory,  contrary  to  the  directions  of  the  said  statnte }  and  also  for 
having,  previous  to  the  said  goods  being  sold,  refused  to  accept 
security  or  securities  for  the  said  Tbotuas  Prese/z  prosecuring  his 
appeal  on  your  conviction,  at  the  last  general  quarter  sesstons  of 
the  peace  held  for  the  county  of  MidtUesexi  and  alao  for  not  re- 
turning and  delivering  the  order  and  conviction  theveon  into  die 
Court  of  general  quarter  sessions  of  the  peace,  held  at  the  sessioas 
house  on  Clerhenwell'Gnin^  in  and  for  the  said  county  of  MitUk' 
irvron  Mmdaj  the  1 7th  day  of  October  last,  as  required  by  the  ace 
of  parliament  in  that  case  made  and  provided,  whereby  die  said 
Thomas  Pmer  was  prevented  from  prosecuting  his  said  appeal* 

That  no  conviction  was  returned  by  the  said  defiendant  10 
either  of  the  said  sessions.  And  parol  evidence  of  what  passed 
before  the  justice  at  the  time  of  the  conviction  was  rejected  upon 
the  trial  of  the  cause. 

The  question  for  the  opinion  of  the  Court  is,  Wbdbef  die 
plaintiflF  is  entitled  to  recover  in  this  action? 

Woo4^  for  the  plaintiff.  The  principri  objection  to  this  action 
is,  that  by  the  statute  a4  6^  3.  c.  31.  /.  19^  it  is  provided, 
that  the  appeal  shall  be  to  the  next  quarter  sessions :  and  it  was 
contended  at  the  trial,  that  the  plaintiff  ought  to  have  appesied 
to  the  quarter  sessions  mxi  after  the  comnctian,  which  wcie  hrid 
on  the  a7th  of  Juneg  and  therefore  as  he  could  not  pioaeeuie  the 
appeal  at  the  time  of  making  the  application  to  the  defimdanc, 
this  action  could  not  be  maintained. 

But  the  plaintiff  was  entitled  to  appeal  to  the  quarter  sessions 
next  after  the  time  when  he  found  IwtaacU  aggrieved ^  and  be  vss 
not  aggrieved  till  the  eaaecmtien  was  carried  into  eflect,  wbidi  wm 
not  till  the  23d  of  July:  and  although  the  phintiff  had  nowe  of 
the  conviction  at  the  time,  yet  he  could  not  be  said  tote sg* 
grieved  diereby ;  for  the  conviction  noight  not  perhaps  have  beta 
enforced,  or  might  have  been  afterwards  quashed. 

By  the  13  &  14  Car.  %,  e.  la.  s.  a.  there  is  a  proviso^  that 
any  person  who  finds  himself  aggrieved  by  the  judgment  of  two 
justices,  (relative  to  orders  for  theremovalof  paupev6,)inay  9ff^ 
to  the  next  quarter  sessions.  But  the  eonslruction  of  that  strt«t^ 
has  always  been,  that  the  appeal  nuy  be  to  the  quarter  sesaioos 
next  after  the  person  finds  himself  e^grieved,  and  not  to  the 

sessions 
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sessions  mkt  after  the  order  rf  removal.     Rex  v.  Inhabitants  of     1786. 
Norton  {a).   The  proviso  in  this  act  is  of  a  similar  nature.    In 


that  case  the  party  is  not  aggrieved  till  the  removals  in  the  pre-     "^^""l^l 
sent,  not  till  the  execution.  Htdi, 

The  next  objection  was  to  t^ie  form  of  the  notice:  but  it  is 
sufficient  if  it  contain  the  substance  of  the  cause  of  action  \  which 
is  done  by  the  notice  given  to  the  defendant  in  the  present 
action* 

Nact  as  to'  the  rejection  of  the  parol  evidence :  It  was  very 
properly  rejected;  for  no  evidence  of  what  passed  at  the  time  of 
the  conviction  ought  to  have  been  received  at  the  trial,  except 
such  as  was  stated  on  the  conviction  itself. 
Silvester,  contra^  was  stopped  by  the  Court. 
AsRHtmsT,  J.  The  words  of  the  act  are  decisive ;  for  it  says 
«<  If  any  person  shall  find  himself  aggrieved  by  the  Judgment  of 
<'  any  such  justice,  &c.  he  may  appeal  to  the  justices  at  the  next 
«<  general  quarter  sessions.**  Therefore  the  plaintiflF  should  have 
appealed  to  the  sessbns  next  after  iht  judgment. 

BtnxxR,  J.  The  cases  relative  to  appeals  against  orders  of 
removal  are  very  distinguishable  from  the  present.  All  orders  of 
removal  are  ex  forte  proceedings;  and  the  other  party  cannot 
know  any  diing  of  them  till  the'  actual  remoifol.  But  this  con** 
viction  h  more  like  a  judgment  of  this  Court,  than  an  order  of 
removal.  The  grievance  to  die  party  is  the  judgment,  and  not 
the  €xi£uthn.  A  writ  of  error  will  lie  before  execution:  and  an 
appeal  is  in  the  nature  of  a  writ  of  error:  It  compbdns  of  the 
judgment. 

If  a  contrary  construction  were  to  be  put  upon  this  statute,  it 
would  be  such  a  $nare  to  the  magistrates,  that  they  would  never 
be  safe.  For  the  justices  do  not  issue  their  warrants  of  execution 
tin  they  know  whether  an  appeal  will  be  brought  or  not;  and 
they  could  never  know  when  the  party  found  ^mself  aggrieved, 
if  he  were  not  to  appeal  at  the  quarter  sessions  next  after  the 
convictwfi^ 

Let  the  Postea  be  delivered  to  the  defendant 

(«)  %  Sfro.  S31. 


ROWES 
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j^'^JJj,.  Rogers  against  Reeysis. 

An  asree.  TpHE  declaration  stated  that  before  the  making  of  the  p 
m^^io  mise  and  undertaking  after  mendoned,  to  wit|  in  JffrWwf 

ES  for^r*  '^^^""  *"  *^  ^3**  y^^^*  *^*  ^^  y^  Torriam  sued  out  a  irftW 
penon  ar-  directed  to  the  then  shcriflFof  Suny^  commanding  him  to  takeoff 
"1^^^  Richard  Btepbem  and  him  safely  keep  so  that  he  might  bttbii 
cess  tt  the  body  bcforc,  &c.  on  Thursdaj  next  after  eight  days  of  &.  Bff] 
the  writ,  or  then  nczt,  to  answer  to  the  said  Jdm  Tprriano  in  a  plea  of  tres{nss, 
STSdy!  or  ^^  ^^  a  ^^  o^  *«  «»*«*  T  Torriafio  against  the  said  Sidsri 
pay  debt  Stephens  for  40/.  upon  promises,  &C.  which  writ  was  indonedlbr 
li^de^by*;  baU  for  35/.  ^s.  and  was  delivered  to  Sir  A.  Pitches  km^t  tta 
*«^  P"«°°  sheriff  to  be  executed,  who  made  out  his  warrant  thereon  to  tbc 
bailiff  of  the  plaintiff  as  his  baUiff;  by  virtue  whereof  the  plaintiff  booflus 
^tidWiT-  t^ai'iff  took  and  arrested  the  said  Ricbard&tepbem :  and  tk»id^ 
tioo  •£  his  chard  Stephens  being  in  the  custody  of  the  plaintiff  as  sttdkbwi 
ATjSty"*  in  consideration  that  the  said  plaintiff,  at  the  special  inataw** 
arretted,  it    request  of  the  defendant,  would  permit  the  mARicharHtf^^ 

voidbysut       ^     ,  ^  ,  .       r  1        ,  .     .«.  #.  t        •j-«#«f 

ft3  H,  6.  tf.    go  at  large  out  of  the  custody  of  the  plamtiff,  from  the  saiaanc») 

%^i^l{  ^^^  ^^^  defendant  undertook  and  promised  the  plaindff  topttti» 

an  attorney  good  bail  f Or  the  Said  Richard  Stephens  in  the  said  suit  on  or  it»^ 

i»irance^Jf  *c  rctumof  the  Said  writ,or8urrcnder  thcbody  of  thesaidiK^ 

a  drfendant  Stephens  to  the  plaintiff,  or  in  default  thereof  to  pay  die  iAi^ 

in  the  tta-    costs  in  the  Said  suit.  That  the  plaintiff,  confiding  in  the  pc^ 

a^w  kb     ^^^  undertaking  of  the  said  defendant,  suffered  and  permittedAc 

given  to  the  Said  Richard  Stephens  to  go  at  large;  yet  that  the  said  defoubo^ 

^^e  ^on     ^^^  not  put  in  any  bail  whatsoever  for  the  said  Richard  Stefhi»^ 

*h^  A^ '?    ^^  ^^^^  ^"^^  ^^  ^^  before  the  return  of  the  said  writ,  or  at  znj^ 

[i  £ip.  R.'    time  whatsoever,or  surrender  the  body  of  the  said  jRio}0n/&^ 

iTT,  R.       ^0  ^^  plaintiff,  or  pay  the  debt  and  costs  in  the  said^uitoraoj 

axo.]  part  thereof,  and  that  for  want  of  bail  being  put  in  to  the  said  soi^ 

a  writ  of  attachment  issued  against  the  said  Sir  A.PiteheSf  wber^ 

upon  the  plaintiff,  in  order  to  prevent  the  said  Sir  A.  Pitches  fiftsn 

being  taken  and  arrested,  and  likewise  to  prevent  himselfj  nie 

plaintiff,  from  being  sued  at  law  by  the  said  AaiSoiSttrrj  fof 

breach  of  his  duty,  as  such  bailiff,  in  suffering  the  said  Xi^i^ 

Stephensy  to  go  at  large,  was  obliged  to  pay  and  did  pay  to  tl»^  ^ 

J.  Torriano  bis  debt  due  to  him  from  the  said  Richard  Si^\ 

Secooi 
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Second  count  for  money  paid,  laid  out,  and  expended.    Third     1785. 
count  for  money  had  and  receired.    Plea  mn  assuffipsH.  ' 

This  cause  was  tried  before  BuHer,  J.  at  the  Sittmgs  after    ^^."* 
Trinby  Term,  1785,  when  a  verdict  was  found  for  the  plaindff,    Ritrk?. 
damages  44I.  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case  $ 

That  Richard  Stefhens  was  arrested  by  the  plaintifF  by  virtue 
of  a  taHtat^  and  a  warrant  thereon  granted  against  him,  at  the 
suit  of  J.  Tarriano^  and  was  discharged  by  the  plaintiff  on  the 
following  undertaking  of  the  defendant. 

"In  the  Kin^s  Bench.  J.  rorriiw,  gent,  against  Richard 
«  Stipbens.  Returnable  on  Ihtarsdaj  next,  after  eight  days  of 
<<  St.  Hilary.  Damages  40A  bail  for  35/.  ^s.  TbeatOane  by 
^  Evansf  attorney;  I  do  hereby  undertake  to  put  in  goodbaU 
«<  on  or  before  the  return,  or  surrender  die  body  to  Mn  8. 
^  R^^s,  one  of  the  officers  to  the  sheriff  of  Surry ,  or  on  de- 
«  fault  to  pay  debt  and  costs.    Dated  24th  December,  1782. 

S.  Reeves.^ 

That  the  plaintiff  has  since  been  compelled  to  pay  to  the  said  - 
y.  Torriano  44/.  for  debt  and  costs  by  virtue  of  an  attachment 
issued  agaunst  the  sheriff. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  endded  to  recover  in  this  acdon  on  any  of  the  counts 
in  the  declaradon? 

Shepherd^  for  the  plaintiff,  contended  that  this  undertaking 
inras  not  void  at  conunon  law.  And  that  in  order  to  render  it 
illegal,  it  must  come  within  the  statute  23  H.  6.  r.  9. 

All  obligadons  and  contracts  with  a  sheriff  are  good,  if  not  for 
a  breach  of  duty  or  contrary  to  the  statute  of  23  H.  6.  Many 
cases  have  decided  that  undertakings  by  a  party  to  a  sheriff,  in* 
demnifying  him  for  not  executing  process  as  he  is  commanded, 
arc  valid  in  law.  Burgcyne  v.  Kerry,  Anders.  267.  Beavjfagif% 
coit.  10  Co.  loia  Dabridgeceurt  v.  Snudbroohe,  Cro.  Elix.  i^8. 
Sir  G.  ReynelTs  case.  Fefb.  165.  Moor  542.  Sound.  161.  All 
these  prove  that  obligadons  of  indemnity  at  common  law 
were  good,  and  consequendy  continue  so  unless  precisely  within 
the  statute  of  23  H.  6.  A  simple  ^ntract  is  the  same  under  the 
statute  as  a  bofl^  Cro.  Eliz.  178.  199.  And  if  this  undertaking 
complies  widi  the  substance  of  the  statute,  it  is  the  same  as  if  it 
were  the  case  of  a  bond.  If  not,  it  is  not  within  the  statute  at 
allj  and  then  it  stands  good  at  common  hw.    In  Dive  v.  Afan^ 

ningbamp 
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l^i6^    mtiffimn^  Ch.  J.  Mmitagui  said  (a)  it  was  lawful  to  let  the  party 

■  to  bail  who  is  in  custody  on  mesne  process ;  and  the  statute  di- 

^**  W     '^^"g  *^  »heriff  to  let  them  to  bail  was  made  in  affinnance  of 

R»vs9.    the  common  law :  This  undertaking  on  letting  the  defendant  to 

bail  was  not  therefore  contrary  to  his  duty,  nor  illegal. 

The  general  clause  of  the  statute  does  not  attach  on  any  oUi« 
gation  to  which  the  former  one  does  not  extendi  and  the  for- 
mer one  speaks  only  of  Migatims  ijpirjmt  m  ftforj.  In  lo  Ca. 
loo.  a.  and  Aioor.  54a.  it  is  said  «<  the  latter  words,  thou^  ge- 
^  neral,  extend  only  to  the  precedent  branch,  namely,  bonds 
•^  taken  of  those  who  are  in  their  ward/' 

This  undertaking  does  not  substantially  comply  with  the  sta- 
tute. It  is  not  necessary  that  die  indemnity  should  be  given 
to  the  jbiT^  bimuff'g  for  tiie  sutute  mentions  UBfi  as  well 
as  sheriff  This  therefore  is  warranted  by  the  act.  Headmittcd 
that  many  authorities  had  determined  bonds  to  be  illegal,  because 
not  given  to  the  sheriff  by  his  name  of  office,  but  none  of  them 
declared  an  indemnity  to  a  sheriff* s  cffiar  to  be  tU^.  Tbis 
contract  is  not  within  the  mischief  intended  to  be  remedied  by 
the  statute*  The  mischief  was  the  extortion  of  the  ahenff,  wbo, 
under  his  discretionary  power  of  letting  to  bail,  iqppiessed  die 
defendant.  It  put  a  defendant  in  custody  under  lepi  process  in 
the  same  situation  with  respect  to  siureties  given  to  the  sheriff^ 
unless  in  the  prescribed  form,  with  persons  who  are  under  duresi. 
It  therefore  prescribed  the  form  under  which  he  is  compeUahk  to 
release  htm;  and,  to  prevent  any  operation  on  the  feais  of  the 
defendant  while  in  custody ,  made  all  engagements  in  any  otber 
form  void.  But  the  mischief  does  not  exist  with  respect  to  per- 
sons not  in  ward;  who,  though  they  may  claim  the  right  of  giv- 
ing security  to  the  sheriff  or  his  officers  in  the  form  prescribed 
by  the  statute,  may  yet  enter  into  any  contract  which  was  1^ 
before  the  statute,  and  is  not  prohibited  by  it* 

This  indemnity  is  the  same  as  that  prescribed  by  the  staltte; 
for  an  undertaking  that  the  defendant  shall  appear  at  the  r^umof 
the  writ  is  ineffi:ct  an  undertaking  to  pot  in  bail.  iXimfMiand 
Others  ▼•  Dwki  and  others.  5  Bufr.  2683.  If  it  be  objected 
that  the  remaining  part  of  this  indemnity,  namely,  an  uiMeitakiiv 
to  surrender  the  defendant  or  to  pay  the  debt  andcos^  is  not  war- 
ranted by  the  sutute,  it  is  sufficient  in  answer  to  say  that  it  is  ma* 
terially  connected  with  the  former  part,  and  is  constalent  with  the 


Mi 

purposes 
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purposes  of  the  statute.  And  where  brads  have  been  set  ande,be«     178& 
cause  dicy  were  conditioned  fot  something  more  than  the  appear*  — — - 
anceof  the  defendant  at  the  return  of  the  writ,  it  has  been  be-    ^^" 
cause  that  other  act  was  distinct  from  and  independent  of  the  act    RxiVKt, 
of  appearing.    But  this  undertaking  can  be  applied  to  no  other 
purpose  whatsoever ;  and  ander  it  no  extortion  can  be  committed. 
But  supposing  this  undertaking  not  within  the  act»  because  not 
given  /#  the  proper  person  and  on  the  strict  condition  prescribed 
by  the  act,  still  it  is  not  given  hy  the  person  described  by  the  act, 
and  therefore  not  wichin  it ;  for  the  statute  does  not  extend  to 
third  persons.  Jlfo^.  542.  £«/.  132.  And  this  kind  of  indemnitj 
receives  ^  sanction  from  the  practice  o£  the  Court,  in  the  in^ 
stance  of  their  compellbg  attomies  to  put  in  bail,  or  pay  the  debt 
according  to  their  es^agement    It  cannot  be  contended  that  this 
rule  holds  only  ^tiisAi  respect  to  attomies ;  because  the  Court  has 
never  considered  such  an  undertaking  contrary  to  the  statute, 
otherwise  they  would  not  have  compelled  attomies  to  carry  into 
execution  contracts  expressly  prohSiited  by  act  of  parliament.  As 
to  the  ciraunstance  of  their  being  officers  of  the  Court }  that  might 
with  ecfual  ptopriety  be  urged  as  a  reason  for  obliging  diem  to 
perform  an  usuriDUS  or  anyother  illegal  contract.  The  true  reason 
therefore^  why  the  Court  will  enforce  a  perfonnance  of  such  en-^ 
gagemeuts  by  attoraies,  is  because  they  are  made  by  third  persons. 
Canfir  for  the  defendant.    This  is  difiinrent  from  the  case  of 
attomies.    The  undertakings  entered  into  by  diem,  and  enforced 
by  the  Courts  are  not  by  way  of  indemnifying  the  sheriiF,  but  to 
make  satisfoctioii  to  the  party  suing.    Butin  the  case  of  a  third 
person^  who  is  not  amenable  to  the  summary  process  of  the 
Courts  they  will  not  compel  a  performance  of  such  an  undertak- 
ing by  liim»  as  they  would  if  it  were  given  by  an  officer  of  the 
Court.    He  was  then  stopped  by  the  Court. 

AsHHuasT,  J.  The  statute  in  this  case  having  prescribed  the 
form  of  security,  and  faavkig  declared  that  all  others  shall  be  void, 
the  security  must  be  in  that  particular  form  marked  out  by  the 
statute.  The  constant  usage  since  the  passing  of  the  act  of  the 
23  i/.  6.  has  been  to  take  security  by  hnd:  but  this  is  only  a 
simple  cmtiract,  and  not  of  so  high  a  nature  as  the  security  which 
Mras  intended  by  the  statute.    That  alone  is  decisive. 

BuxxsR,  J.  This  undertaking  is  void,  considered  in  every 
point  of  view.  The  cases  respecting  executions  of  fori  facias,  or 
persons  in  execution  on  capias  ad  satisfaciemlum,  do  not  afiect'  this 
lucscioci;  because  the  statute  speaks  only  of  persons  arrested  on 

mesne 
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1786.     mesne  process.    The  statute  of  the  23  ff.  6.  itquiies  the  bood 
to  be  given  to  thesheriflF,  zssud^t  for  die  appearance  of  the  party; 


^■**    and  for  no  other  purpose.    And  it  is  admitted  diat  if  that  be 

RiKTBi*   any  odier  condition  expressed  in  the  bond,  it  is  void.    Tlus  is 

bad  therefore  on  both  grounds ;  for  first  it  is  not  given  to  die 

sheriiF  himself^  and  it  is  for  somediing  independent  of  the  ap> 

pearance  of  the  defendant. 

The  statute  does  not  audiorise  sherjfs  kuljfs  to  take  oUig»- 
tions  for  the  appearance  of  persons  arrested,  as  was  contended 
bjr  the  counsel  for  the  phuntiflF:  it  expressly  mendons  the  bm^ 
rfa/iranciisey  and  only  means  those  officers  who  have  the  retorn 
of  process :  for  where  the  process  is  directed  to  the  sheriff,  the 
indenmity  must  be  to  him. 

Then  as  to  undertakings  by  attomies;  it  is  true  that  this  Court 
will  not  supersede  an  act  of  parliament  by  any  regulations  of 
their  own  concerning  the  officers  of  the  Court ;  but  that  is  not 
the  case  with  respect  to  the  practice  against  attomies.  The  {sta- 
tute speaks  only  of  obligations  given  to  the  sheriff,  and  does  not 
extend  to  such  as  are  given  to  die  party.  In  Sid,  i^x.  and  i 
Lev.  9S.  the  promise  to  the  bailiff  was  good,  because  made  on 
the  plaintiff's  part.  In  Hall  v.  Carter  (s)  it  is  said,  diough  the 
sheriff  cannot  take  a  bond  in  any  other  form  than  that  prescrib- 
ed by  the  statute,  yet  the  party  himself  nuy.  The  distinction 
therefore  is  between  those  cases  where  the  undertaking  is  to  die 
plaintiff  in  the  cause,  and  those  where  it  is  made  to  the  sheriff: 
.  if  the  latter,  the  form  of  the  statute  must  be  strictly  pursued. 
When  an  application  is  made  against  an  attorney  on  hU  under- 
taking, it  is  iy  the  plami^  2!gmsx,  him  to  compel  a  performance 
of  a  contract  entered  into  to  him ;  and  on  that  ground  it  is  valid. 
And  therefore  the  rule  of  the  Court  stands  perfectly  dear  of  the 
rej^uladons  of  die  act  of  parliament. 

Let  the  Postea  be  ddlivend  to  the  defendant 

I 

(«)  %  M$d.  50i4« 


t.       ••      MJ 


Thi 
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The  King  against  The  Mayor  and  Aldermen  of     7Wi^» 

—  N09,  i^b* 

London. 


y^  £.  TOMLINS  obtaincd  a  rule  on  a  former  day  caUiog  a  i 

*  on  the  defendants  to  shew  cause  why  a  writ  of  mandamus  ^A  nSS^ 
should  not  issue  directed  to  them,  commanding  them  to  admit  ^^^ 
Tbmas  TmnUns  to  the  office  of  one  of  the  auditors  of  the  cbam*  mhapenon 
berlain's  and  bridgmasters*  accounts  of  the  city  of  Landm.  ^^di^^ 

The  affidavits,  on  which  the  rule  was  founded,  stated  that  the  ^^ 
office  of  auditor  was  an  ancient  office ;  and  had  been  exercised  bin's  ad 
and  enjoyed  by  four  liverymen  of  the  city,  annually  elected  and  J^^^^F™^ 
chosen  by  the  majority  of  the  livery  in  common  hall  assembled,  coumt,  who 
That  it  had  been  usual  and  customary  for  the  sherifi  of  the  city  htlu^^ 
present  at  such  election  to  declare  by  the  mouth  of  the  com*  yeannc- 
mon  Serjeant  of  the  said  city  the  said  election  to  the  livery  then  -aiidbMn'e* 
present,  as  made  by  the  majority  of  the  livery,  and  immediately  [^I^^Jg^ 
r^ort  the  same  to  the  Lord  mayor  and  aldermen,  who,  bdng  bj  the  u^e- 
informed  thereof,  had  been  used  and  accustomed  to  dedaie  S[^Ji^*^e 
again,  by  the  mouth  of  the  recorder  of  the  said  city,  to  the  ^^  ^ 
livery  present  at  the  common  hall,  at  the  close  of  such  election.  Mind  10*^ 
such  choice  and  election  of  auditors.    That  Thomas  TamRns  at  j^^J^fj 
Midsttmmer  1783  had  been  duly  elected  and  admitted  to,  and  ^  Atui  fo, 
served,  the  office  of  auditor  for  one  year.    They  then  stated  a  Zu^fir 
similar  election  and  admission  at  Midsummer  1784  and  a  serrice  •^^« 
ofithe  office.     At  Midsummer  1 785  there  was  a  third  election  of  twuuMg* 
Jhmas  TomHms  by  the  livery ;  but  the  recorder  then  declared 
that  the  Court  of  aldermen ^^nir  noo^mou  as  to  this  election i  and 
be  accordingly  served  that  third  year.     AtMidsummer  1786 
liomas  TomUns  together  with  three  others  were  elected  and 
chosen  auditors  for  the  year  ensuing  by  a  majority  of  the  livery 
(there  being  then  two  other  candidates)  but  the  sfaerifis  having 
returned  all  the  six  candidates  to  the  Court  of  aldermen,  they 
by  die  mouth  of  the  recorder  then  declared  to  the  livery  then 
assembled  the  usage  in  the  election  of  auditors  to  have  been 
that  a  liveryman  having  served  the  ejfice  of  auditor  Jir  tfuo  years  sue* 
cessively  should  go  out  of  that  effice^  and  another  should  he  elected  in 
'U  Aead.    Notwithsunding  such  declaration  a  poll  had  been 
demanded  under  the  stat.  11  Geo.  i.  c.  18.  when  Thomas  Tom^  . 
lins  smd  three  others  had  a  majority  of  votes.    But  at  the  dose . 

of 
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i78<S.    of  die  poll  the  recorder  again  declared  four  of  the  other  candi- 
dates duly  elected. 


^"*^J***       "^^  ground  on  which  the  ruk  had  been  obtsuned,  was  that 
The  Mayor  the  usagc  was  rather  an  exemption  in  fevour  of  a  person  who  had 
'  «M 'rf  "  served  the  ofl&ce  two  years,  than  a  disqyalificaHom  to  fill  it  a  thiid 
JLoNDOK.   year. 

The  affidavits  in  answer  to  tins  application  staled  the  usage  in 
the  election  of  auditors  to  be,  /ito  no  person  shoM  be  decUd  to  or 
serve  Ae  said  office  fir  fmrt  tinm  two  years  sucoisnvdy  i  byieason 
of  which  Jhmas  Tomlins  having  served  the  office  two  years  was 
ineligible  the  third.  They  further  stated  a  bye4aw  made  in  com- 
mon council  on  the  first  day  of  Attgust  1552,  by  which  it  tras 
ordained  that  the  surveyors  of  the  bere-brewers  (now  called  ale- 
connerB)  should  be  elected  in  a  particular  manner,  and  then  in 
the  end  of  the  second  year  the  samefrtsb  tfiw  commoners  to  k  amoved 
from  the  said  office  and  other  tmm  then  to  he  theotnnto  newfy  electd 
and  cbose^  in  Wte  sort  and  form  as  the  auJStors  of  Oe  chanAerUm 
and  of  the  hridge  of  the  said  city  are  yearly  eltcUd  and  dosen. 

The  Recorder^  Mingay^  Silvester ^  Rose,  and  GMs,  were  to  have 
shewn  cause  :  but  the  Court,  having  heard  the  affidavits  read 
which  were  filed  in  answer  to  the  apptication,  derired  to  hear  die 
counsel  in  support  of  the  rule. 

i>9K!f^  and  J.  £.ramfi»/ in  support  of  die  rule.  ThedijecdoD 
which  was  made  at  die  time  of  the  election  to  the  ineligilHlity  of 
Tomliffs  was  founded  on  a  supposed  usage  not  a  custom^  that  every 
liveryman  who  had  served  the  office  of  auditor  for  two  years  had 
gone  out»  and  another  had  been  elected  in  his  stead.  Bnt  the  re- 
corder  did  not  at  that  time  declare  that  such  liveryman  was  ab- 
solutely ine/igiUe  the  diird  year.  This  supposed  usage  must  have 
arisen  from  the  circumstance  of  there  having  been  no  instance 
found,  on  searching  the  records,  of  the  samfe  person  having  served 
this  office  for  more  than  two  years ;  but  that  circumstance  may 
easily  be  accounted  for  in  another  viray.  For  considering  diattfais 
^is  avery  troublesome  office,  andnot  attended  with  any  emolument, 
it  is  natural  to  suppose  that  die  fact  (tf  there  having  been  no  Sttdi 
instance  proceeded  from  the  unwillingness  of  the  livery  to  font 
such  an  office  upon  the  same  person  for  alonger  time.  That  sort 
of  negative  proof  is  never  to  be  relied  on,  for  it  may  be  carried  to 
the  most  absurd  lengths.  Suppose  no  instance  could  be  found  of 
any  liveryman,  bdonging  to  a  parricular  company,  or  living  in  any 
pwdcular  ward,  having  been  ejected  to  this  office,  that  would  be 
no  proof  of  such  person's  being  ineligible ;  at  least  so  as  to  induce 

the 
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the  Court  to  decide  upon  the  question  of  right  in  this  summarj     1786. 
method  of  proceeding,  without  putting  it  in  a  more  solemn 


mode  of  trial.    This  is  the  only  remedf  the  party  has.  ^^Lw"^ 


But  even  allowing  that  in  fact  there  has  been  no  instance  of  any  '^^  Mayor 
person^s  hairing  served  this  office  for  more  than  two  years  succes-     men  of  * 
sivdyt  that  indeed  may  be  ividence  9f  a  custom  qi  ineligibilitj,    1^«mv. 
but  like  all  other  evidence  may  be  rebutted :  for  usage  is  only 
evidfHce  of  a  custom  \  though,  if  uncontradicted,  it  may  be  de- 
cisive.   It  does  not  appear  but  that  this  usage  may  have  origi- 
nated in  a  hye  law;  and  if  so,  it  would  not  be  good  as  a  custom, 
because  the  office  <^  auditor  is  prescriptive.    And  there  is  the 
more  reason  for  this  supposition,  because  it  is  stated  that  a  simi- 
lar usage  as  to  the  office  of  bere-brewer  is  founded  on  a  bye-law. 

Even  if  the  Court  shall  be  of  opinion  that  the  uss^  is  well 
founded,  yet  the  party  applying  is  entitled  to  this  mandamuf^  Be- 
cause if  he  were  ineligible  after  having  served  the  office  two 
years  successively,  yet  at  any  rate  there  is  an  intermediate  year 
smce  that  time,  and  he  is  now  become  eligible  again.  The  cir- 
cumstance of  his  having  Jk  facto  served  the  third  year  cannot 
rary  this  question;  for  if  he  were  not  eligible  dejure^  the  Court 
will  not  connder  him  as  having  filled  the  office  at  all  that  year. 
In  the  case  of  the  Rng  and  Godwin  (ji),  the  Court  would  not 
decide  upon  a  summary  motion,  whether  a  person  having  been 
major  defoeto  a  second  year,  by  holding  over,  was  thereby  ren« 
deied  indigible  the  third  year;  and  therefore  they  granted  a 
rule  for  an  information  in  nature  of  a  qm  noarranU^  in  order 
that  the  question  might  be  tried. 

Agaun»  this  question  ought  to  be  sent  to  a  jury,  for  it  is  not 
such  an  one  as  can  be  decided  by  the  certificate  of  the  recorder; 
for  he  cannot  certify  in  any  question  in  which  the  corporation 
themselves  are  parties.  HA.  85.  recognized  in  Jenk.  at.  Besides 
part  of  the  ccvporation  dispute  the  existence  of  such  a  custom. 

AsHHUEST,  J.  It  is  true  that  an  application  for  a  mandamts 
is  made  to  the  discretion  of  the  Court,  but  that  discretion  must 
be  go?eroed  by  ceriaito  principles.  It  is  never  granted  merely  for 
asking ;  tooie  reason  must  be  assigned  for  it.  But  in  the  present 
case  no  ground  whatever  has  been  laid  before  the  Court.  The 
party  m^ing  the  application  has  neither  taken  upon  him  to  im* 
peach  the  custom  set  up  in  opposition  to  his  claim,  nor  has  he  pro- 
duced any  one  instance  of  any  person  having  been  elected  a  third 
year,  efter  having  served  the  office  for  two  /ears  successively. 

We 
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1786.    We  wonld  grant  the  mandatmts  in  order  that  the  right  ougfatbe 
tried^  if  there  were  any  ground  for  it    But  here  is  nothing 


*^^  ^a^  ^^  ^  ^^  '^^  ^^''^^^^  ^  applied  for^  merely  to  see  whether 

The.  Mayor  there  IS  any  thing  to  be  tried  or  not. 

^'^  ^^      On  the  other  hand  there  is  a  positive  custom  stated^  dM  00 

I>oiiDON*  person  skali  i^  elected  to  serve  the  effice  of  auditor  for  wmre  than 
two  years  successively.  And  this  is  further  corroborated  by  what  b 
said  in  ihc  bye-law  made  in  Edward  the  Sixth's  time ;  in  wUch 
it  is  ordered  that  the  bere-brewers  are  to  be  amoved  at  tbeendrf 
every  second  year^  in  like  sort  and  form  as  theauditors  of  Ac  cbamter^ 
lain  and  of  the  bridge  of  the  city.  That  is  a  decisive  ground  to 
shew  that  the  usage  with  respect  to  the  office  of  auditors  has  sul^ 
sisted  at  least  as  far  back  as  the  time  when  that  bye-law  waspassed. 
BuLLERy  J.  No  person  is  entitled  to  a  mandamus  merely  on 
asking  for  it.  The  party  making  this  application  came  at  first 
upon  very  slight  grounds.  I  rather  thought  that  the  motion  was 
intended  as  an  address  to  the  recorder  to  state  what  the  custom 
waSj  and  then  to  argue  on  the  meaning  of  the  words. 

But  even  if  it  had  rested  on  the  words  of  the  usage  as  stated  at 
the  time  of  applying  for  the  rule»  I  should  not  have  had  much 
doubt.  However  the  case  is  much  altered*  It  now  appears  that 
the  parties  were  apprized  of  the  objection  at  the  time  of  the  elec- 
tion. They  understood  the  recorder  at  that  time  to  have  atated 
the  custom  as  it  now  appears  to  be  on  the  affidavits  produeed  on 
behalf  of  the  city.  For»  the  first  time  the  recorder  came  upon  the 
hustings,  he  told  the  livery  that  the  Court  of  Aldermen  would 
-  give  no  opinion  as  to  the  validity  of  Tomlins's  election:  but  he 
afterwards  declared  the  usage  to  be  that  a  liveryn^,  fofe  tad 
served  the  office  of  auditor  for  two  years  successively^  siotJdgo  ota,  and 
another  he  elected  in  his  room.  These  words  can  only  be  under- 
stood in  one  sense.  When  the  counsel  for  the  party  applying 
were  apprised  of  the  grounds  on  which  the  Court  of  Aldermen 
had  rejected  Tomlinsy  they  should  have  stated  the  words  of  the 
usage,  and  argued  upon  them ;  but  they  have  shrunk  from  that: 
the  VTords  indeed  are  too  strong,  for  they  are  in  the  negative,  that 
a  person  shall  not  serve  for  more  than  two  years  successively. 

This  isnotlikethecase  in  Doi/^/o/.-for^erethefacts  were  clear, 
and  the  whole  depended  on  a  question  of  law,  which  never  had 
been  determined,  but  which  was  of  general  importance  to  every 
corporation  in  the  kingdom ;  and  therefore  the  Court  would  not 
decide  it  in  a  summary  way  on  inotion,without  giving  the  parties 
an  opportunity  of  putting  the  whole  case  upon  record.  Bat  here 

the 
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die  prosecutor  has  laid  no  facts  before  tbe  Court  on  which  any     1786. 
question  can  arise. 


We  cannot  go  upon  the  nfpositkn  that  this  usage  or^nated  '^^^^^ 
from  a  bye-law;  for»if  itdid^duit  fact  should  have  been  espiessly  The  'hZ^m 
stated  by  the  prosecutor  as  a  gnHind  of  objection.  ""men^" 

Rule  discharged*      i^h©oh. 


Bbock  against  Richardson.  j£f '^^ 

rrlHIS  was  a  suit  in  prohibition  $  and  the  question  was  if  •  modus 
-*-  whetherwithinthechapehyof  »ThJwGi/fcrf  thereisamo- JS!^^ 
dus  for  erery  inhabitant  to  pay  three  halfpence  for  every  milch  cow  ^  pi«|ntiff 
ta  thf  time  vf  cahmg  m  full  satisfaction  for  the  tithe  of  calves  f  pnhiUtion, 

At  the  trial  of  this  cause  at  the  last  assizes  at  Durbamhdotc  ^^J^ 
Jhatb^}.  there  was  no  contrariety  of  evidence;  and  the  jury  found  for  the  dc* 
the  modnSy  with  this  variance»  that  it  wzs  pajaUi  at  Easter,  and  Bat  u^ny 
that  it  did  not  extend  to  certain  lands  mtbin  the  ebefdrf,  called  the  |^^  >^ 
Copse  Lands,  consisting  of  five  f anns»  which  were  exempted  from  tboogh  dif- 
the  paymentof  these  and  all  other  tithes.  Verdict  for  the  plaintifi;  ^VwdT 
with  liberty  to  move  to  set  it  aside  in  this  Court  without  costs,    that  u  a' 

Weod  having  moved  to  set  aside  this  verdict  on  the  ground  S^conTto 
that,  as  this  was  a  claim  by  prescription!  the  jury  ought  to  have  |^*^^"* 
found  tbe  modus  as  laid  in  the  declaration  or  not  at  all ; 

Chambre  now  shewed  cause.  The  variance  between  the  mo« 
dtts  laid  and  that  proved  is  no  ground  for  a  new  trial,  or  to  entitle 
the  defendant  to  a  verdict.  An  issue  in  prohibition  to  try  a  par* 
ticular  modus  is  extremely  difierent  from  issues  in  other  suits  \ 
for,  whether  one  sort  of  modus  or  another  be  found,  it  is  equally 
a  reason  to  warrant  the  prohibition  (a).  The  very  ground  on 
which  a  prohibition  is  prayed  for  is  a  suggestion  that  the  ecclesias- 
tical Court  is  proceeding  to  try  a  question  of  which  they  have  no 
cognizance.  The  fact  which  is  tried  in  suits  in  prohibition  is 
merely  for  the  information  of  the  Conn.  This  is  in  some  respects 
like  an  issue  directed  by  the  Court  of  Chancery  to  try  a  particular 
custom,  which  is  merely  for  the  information  of  the  chancellor, 
and  ^x^uch  may  be  indorsed  specially  on  the  pos^ea  according  to 
tbe  truth  of  the  fact.    He  was  then  stopped  by  the  Court,  and 

(•)  ZlJiwr  170,  X.    Bi.  S99,    I  Kwcr.  3s. 

7  .  BVLLBK, 
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I 

178&        BuLLBR,  J.  said  it  wis  too  clear  for  any  further  aigainent 
Hie  authorities  cited  are  directly  in  pcHnt  as  £ir  as  they  go.    It 


~?^^  appears  from  them  that  no  consultation  ought  to  be  awarded :  but 
fticHAKD.  itbequally  clear  that  theTerdictmustbeenteredforthedefinidaot. 

In  order  to  try  a  particular  modus  one  party  aUegeSt  and  the 
other  denieSf  the  existence  of  it ;  that  is  the  only  issue  on  the  re- 
cord to  be  tried.  As  the  plaintiff  therefore  has  fuled  in  pnifing 
the  modus  as  alleged  in  pleading,  the  verdict  must  be  entered 
specially  for  the  defendant,  who  is  entitled  to  his  costs.  Bat 
though  the  modus  be  not  found  as  laid,  yet  if  any  modus  be 
found,  that  is  a  sufficient  ground  for  refusing  a  consultanon. 

Per  Curiam. .  The  verdict  must  be  entered  specially  for  the 
defendant ;  and  no  consulution  will  be  awarded. 


vTeiMida^,  ^Stocks  against  Boorp. 

iVev.  15th.  cXi*-^^^  #- *^^i^*-**«,/  ^ys-^^r/^^z  ^^^^s/* 
Ponemon     ^  ASE  for  disturbing  the  plaintiff  in  his  pew.    The  declara- 
%  y^of  tion  stated  that  the  plaintiff  had  a  right  to  this  pew,  vnth^ 

*  P^^  *  out  laying  it  to  be  efpurtenant  to  a  messuage  in  the  parish. 
not  •  mffi-  At  tl^  trial  of  this  cause  before  BuUer^  J.  at  the  last  M 
to^ma^in  s^siz^^,  the  plaintiff  did  not  set  up  any  chdm  under  a  haitj 
■B  ictioB  from  the  bishop,  or  shew  any  enjoyment  in  respect  of  any  housei 
^S^fw  d»-  but  ofiered  evidence  of  possession  for  above  60  years,  and  wouU 
rarbance  in  j^^^q  derived  a  regular  title  from  one  Cbi^l^  to  whom  the  mi* 
ment  of  it ;  nistcr  and  churchwardens  in  the  year  1 7 1 8  gave  their  coosentio 
SHintiff       writing  to  build  the  pew  in  question. 

must  prove  The  learned  judge,  being  of  opinion  that  this  did  not  entitle 
tiv?rightr  ^^^  plaintiff  to  recover,  directed  a  nonsuilt  \  which 
^/shouiT'  ^^^^t  Serjeant,  moved  on  a  former  day  to  set  aside  on  three 
claim  it  in  grounds ;  ist.  That  no  faculty  was  necessary  in  this  case  to  sop' 
JiJiJ^".^  port  the  plaintiff^s  action.  2dly,  That  if  a  faculty  were  necessar^f 
purunantf  \i  might  bc  prcsumcd  after  such  a  length  of  possession  3<ilT» 
tbefarhb.  This  bcing  a  possessory  action,  mere  possession  was  Sttmoent 
j^immand^  to  maintain  it  against  a  wrong-doer. 

bh  btin  is        Chambre  now  shewed  cause,  and  contended  that  no  title  to  a 
[5T.!L«96.  pew  can  be  derived  but  by  prescription,  or  by  a  facility. 
3£«i#.»94.]      There  is  no  pretence  for  the  first  \  for  it  was  stated  by  ^ 

plaintiff's  counsel  at  the  trial  that  the  pew  was  built  in  1718. 
Neither  is  any  title  claimed  under  a  faculty.  But,  even  if  there 

had  been  one  to  the  person  who  built  the  pew,  this  actiiHi  could 

not 
6 
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not  hafe  been  maintained,  because  that  person  could  not  have     i'jS6. 
comrejfed  his  rig^t  under  that  faculty.    A  faculty  is  only  to  the 


fiist  grantee^  and  cannot  be  transferred  by  him.    A  faculty  to  a    ^J^^^' 
man  and  his  heir»(0)  is  not  good  in  point  of  law  \  for  a  seat  m    Booth. 
the  church  does  not  belong  to  the  fersM  but  to  the  iouse.    Thi^  ^ 
doctrine  is  recognized  in'the  case  of  Langky  r.  CbuU  (i).    The     ,-/  /'s, 
patiahioncni  who  repair  the  church  and  die  pews  in  it,  are  en- 
titled to  seats  in  the  church;  the  power  of  the  ordinary  is 
merely  to  distribute  the  pews  among  these,  and  does  not  extend 
fiirtlier. 

As  to  the  possession,  on  which  the  plaintiff'  relies,  there  can  be  • 
no  posiifBssion  to  support  such  an  action  as  the  present,  but  as 
bek»i^;mg  to  the  house.    He  was  then  stopped  by  the  Court. 

Wooi^  in  support  of  the  rule,  admitted  that  the  plaintiff  in  this* 
acdon  had  not  a  complete  title  as  against  the  or£narji  but  con- 
tended that  it  was  a  sufficient  dtle  as  against  a  wrong-doer^ 

1st,  No  faculty  was.  necessary.  In  Burtfs  Ecclesiastical  Law  (c) 
it  is  said,  «<  if  the  incumbent,  churchwardens,  and  parishioners, 
^  agree  diat  more  pews  are  necessary,  it  doth  not  seem  that  there 
K 13  any  necessity  for  the  ordinary's  interposition/'  Therefore 
the  phtntiff  has  made  out  a  sufficient  title  under  the  consent  of 
the  nunister  and  churchwardens  in  1 7 1 8  to  build  this  pew. 

adly.  But  a  faculty,  if  necessary,  may  be  presumed,  the  plaio* 
tiff'and  his  ancestors  having  had  actual  possession  above  60  years* 
In  Rigirf  r.  Brooks  {d)  possession  for  36  years  was  held  to  be 
Cfidenoe  of  a  prescripdve  right,  though  there  was  no  evidence  of 
a  £icnlty  from  the  bishop,  and  though  the  church  itself  had 
been  lebuHt  within  40  years. 

jdly.  There  might  probably  be  a  doubt  whether  the  plaindff 
had  a  fight  as  against  the  mkister  or  the  ordinary.  But  the  de- 
fendant was  a  wrong-doer  unauthorized  by  either  of  these  per* 
sons:  and  great  inconvenience  would  result  from  permitting  the 
defendant  to  disturb  the  plaindff  in  the  enjoyment  of  his  pew  \ 
because  the  defendant  himself  may  be  evicted  the  next  moment, 
and  it  would  encouiage  a  perpetual  struggle  for  the  possession  of 
the  pews  in  the  church.  In  Kemrick  y:  Taylor  (^),  it  was  held  that 
bare  possession  was  sufficient  against  a  wrmg^Jber;  and  that  the 
pbiotiff  need  not  shew  repairs  in  an  acdon  against  htm^  which 
WDold  have  been  necessary  in  an  acdon  against  the  ordinary, 
(which  distincdon  wafs  taken  in  i  Leu.  71.  and  3  Lev.  73.)  and 

(«)  Ftpb.  140.  (4)  Sir  r.  JUymwd^  2(46.  («)  Z  Burn.  33Z. 

(O  AT*  44  Gi  3<  ^*  ^*  ^«  F^*  43Xt  «•«•  («)  I  Wth.  llA. 

VOX..I.  Gg  the       *r 
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1 196.    the  CbuTt  there  said  «<  that  it  was  a  nik  rf  hrr,  tlM  Me  In  poB* 

««  session  need  not  shew  any  title  or  eonsidetaiiott  fot  such  pos* 

stocKf  „  session  against  a  wrong-doer.**  The  same  doctxkie  it  hid  dftwa 
Booth-  in  Gits.  Cod.  1 97.  8.  With  respect  to  the  purpose  of  Ims  tctwn,  t» 
the  plaintiff  had  possession,  he  need  notshew  any  titfe.  TWmgkte 
the  ease  of  Ktnrick  v.  Tayhr  it  was  laid  as  appurteilant  to  a  mcl- 
snage,yctthati8  not  necessary;  since  a  faculty  would  uUdCfiAtedly 
give  a  right,  and  that  may  be  only  to  the  person.  Besides  it  is 
said  in  that  case  in  WUjon^  that  it  is  not  necessary  to  pfOte  a  tide 
as  against  a  wrong-doer:  now  if  it  be  not  necessary  to  prpw  it  at 
the  trial,  it  is  not  necessary  to  allege  it  in  the  declaration ;  for  die 
plaintiff  need  only  allege  that  which  he  is  bound  to  prote. 

AsiiHURST,  J.  In  an  action  against  a  wrong-doer  posscsaoo 
may  perhaps  be  prima  facie  a  sufficient  title,  and  it  is  not  neces- 
sary to  set  forth  so  strict  a  title  as  in  an  action  ngsmrat  the  or* 
dinary.  As  to  the  case  in  Wibm,  where  it  was  said  that  layttif 
the  pew  to  be  appurtenant  to  a  messuage  was  soffeieftt;  eftat 
must  be  taken  to  be  legally  appurtenant,  which  can  onfy  be  by 
prescription,  or  by  a  faculty. 

Butft  bare  possession  can  never  give  a  right,  because  wtty  pa- 
rishioner has  a  right  to  go  into  the  church.  And  theitfofc  it  is 
the  plaintiff's  own  fault  if  he  do  not  gain  to  himself  a  complete 
title  t6  a  pew,  which  he  may  do,  either  by  applymg  to  the  edi' 
nary  for  a  faculty,  or  to  the  minister  or  churchwardens  fo  all* 
him  a  seat  in  the  church.  But,  if  the  plaintiff  will  notuftethe 
trouble  of  applying  to  the  ordinary  for  a  faculty,  or  to  the  tmnt- 
ster  or  churchwardens  to  allot  him  a  scat,  he  cannot  mai^tsin 
this  action,  though  against  a  wrong-doer ;  because  he  has  not  set 
forth  that  the  pew  is  appurtenant  to  a  messvage  in  die  patisb. 
If  bare  possession  were  allowed  to  be  a  sufficient  title,  k  vfoM 
be  an  encouragement  to  commit  disorders  in  the  chuitki  A* 
disputes  would  frequently  arise  respecting  the  possesANU 

BuLLfiB,  J.  This  b  an  attion  on  the  case,  and  not  1B^  tK^ 
of  trespass.  Trespass  will  not  lie  for  entering  into  a  pew,  becawi 
the  plaintiff  has  not  theexclusive  possession;  the  possessionrfAe 
church  being  in  the  parson.  The  word  <<  possessioiT  mustd- 
ways  be  understood  secundum  suljectam  mtOeriam.  Therefore  is 
an  action  on  the  case  for  distuthxng  the  plaintiff  in  his  pew,  fo 
which  trespass  will  not  Be,  the  plaintiff  must  prove  a  rig^t  dthff 
by  prescription,  or  by  a  factthy.  I  do  idt  go  the  fcnglh  whit* 
the  defendant't  counsel  went,  in  wying  that  a  faculty  ortycitends 

to 
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to  th^  first  grasttie  i  Sox  il  si  hcukj  ^  anivexad  to  a  iiieMuag«y  it     i^8d. 

maj  be  tnoefcned  vitb  the  n^^vage  to  another  person.    And  ■ - 

therefore  if  the  plaintiff  had  deelarad  for  disturbance  in  a  pew  as  ^J^?^ 
^muxedtoa  messuagi  in  Ae'  pari^^  such  a  right  would  ha?e  Bo«t«. 
been  GoloraUe,  and  against  a  wrongnloer  would  have  been  f  uf- 
ficieat.  A  pew  may  be  aniiexed  to  an  hous<^  by  a  faculty,  as  well 
aa  by  prescriptioi},  for  the  latter  siHiposes  a  faculty.  I  ha?e^  late^r 
90tn  a  faculty  for  exohariging  seats  in  a  church :  after  stating 
dat  A,  m  right  of  a  particular  house  in  the  parish  had.  imino- 
morially  a  right  to  a  certain  pew  in  the  churchy  the  ordinary 
gave  hia  consent  to  ezchangt  it  for  another  3  \^t  stiU  eaph  was 
annexed  to  the  house.  There  cannot  be  a  gift  of  a  pew  to  a  man 
without  a  faculty:  it  was  so  said  in  the  case  of  Rogers  v.  BroJup 
(a)  m  ^hich  case  it  was  laid  as  affurtenahf  to  Mf$  antiefti  misHmgii 
It  was  also  said  in  the  case  in  Wilson  that  it  must  be  laid  a$  ap* 

^    puftetiant 

(a)  Hagirt  vw  Bro»ki  and  wife.  M.  94  G.  3.  B,  R.  This  was  an  action  on  the 
C9se  cfi«d  at  the  luomcr  mMt  at  M^der^  1783,  before  PenyitfB,  whe&  ^e  j«ry 
found  a  Ttrdact  for  tihe  pliintiST,  damage  id, 

Th«  dccbtation  taiied  that  the  pbiottflT  was  possessed  of  an  aotient  messuage  m 
the  paridi  of  BUdefird^  aq^  that  he  had,  as  appwrUMHt  to  that  manafty  the  use  and 
oeopf aiiiM  ftf  %  «artaili  |wv  in  the  churdi  in  Biddtfird;  aoA  that  the  vife  of  the 
defexsdaat  sat  in  the  ptw«  mid  pRvented  him  from  enjoying  it»  i^t. 

P W  the  ftnefal  tasve. 

At  the  trial  notice  to  the  defendant's  wife  not  ^  sit  there  was  proved*  Sevej^  ' 
\ntatmek  w0att  (feat  above  40  years  ago  this  was  an  open  ptw ;  that  ahout  that  time* 
the  charch  was  putted  down ;  and,  that  the  rector  and  churcbwardfens,  after  the 
churdi  was  rebuilt,  put  the  Blmb  hxtfi\f  (under  whom  the  pUintiflT  claimed)  into 
panessioaof  the  pew,  which  they  had  enjoyed  uninterruptedlv  ever  since,  till  about 
two  years  ago;  when  the  defendants  (who  claimed  under  another  messxiage  in  the  pa- 
riah, called  die  Winxfird  rnxzie)  began  to  molest  them*.  Tit^t  aboiit  36  te^s  \o 
the  plaintiff  pot  a  lock  upon  the  door,  and  lined  and  fha^tetf  ^€  {fe<^.  tM  s66n 
after  the  rebiuldjng  of  the  church,  a  woman  got  over  the  pew,  as  if  to  claim  for  the 
Wtmxftrd  fiiittily.  but  she  was  turned  otii  Ky  we  BImei  fimily. 

One  witness  for  the  defendant  swore  that  the  Winxfrrd  family  sat  in  the  pew  for 
13  years  after  the  r^idldiog  of  the  church;  aad  she  and  other  witnesses  swore  a^  t^ 
the  ttew*fl»eing  common. 

The  judge  told  the  jury  that,  after  soloo^a  ^ssession  as  36  years,  they  might 
pretume  a  legal  title  in  the  plaintiff,  'f  he  jury  without  hesitation  found  a  verdict 
for  the  plaintiff.  ^     ■ 

M0(AKi  ^r  a  itew  trl4  on  the  g^MMl  fKa<  thc¥e  w'i»  no  ^\Mokko  be  kfi  ton 
jvry:  because  from  the  plaintiff*s  own  witnesses  it  appeared  that  the  seat  was  eodi- 
n)on  4P  years  ago ;  and  tnat  fhev  had  groved  a  gift  from  the  rector  iMd  chureh^ardens 
siAce  Af  tAiiUing  oT  the  ehutfdi.    Thi*  ^idenoe,.  it  #af  coi^etided^  4c9troy<tf  the    • 
p;aini}|rs  title  ifhich  he  claimed  by ^r««fW//ioit. 

After  ari^utAent  by  t^ie  l^eijeant  and  Famhithft  agaWl*  Ae  rofe,  %'^  M»rM»  aiiff 
-B8^S€|jfitti*«ppo«fof  itj  ,      /  .^       . 

JLord  JdantfieU  said,  the  question  in  this  case  is,  whether  there  was  amy  evidence 
at  aH  to  b<  left  to- the  Jirfy  ? 

The  iiBDtiff*s  tltlccb  thib  pfw  Is  tb«  it  has  imrtefnorialhr  belonged  .'to  the  house 
yrhicii  be  possessed.  The  defendant  has  set  uj>  a  jomt  title  in  this  fl'gbt  6f  t\k(t  hOu* 
eflfajp^  hf  hmwdV  u^  another  peMki.  The  pUfintJff  iar  supfVJ^  of  iii^ekmn  myed 
that  he  was  put  in  possession  of  this  pew  by  the  rector  and  churchwardms  30  ycjra 
agp.  The  question  is.  Whether  this  act  of  t^e  rector  was  to  give  possession  under 
ao  ti^idkma^M  ^y  of  in  coi»*queAce  of  a  nrw^flf  THtere  aN  wwig'  r«ri6»r    ,  • 

G  g  »  to      -  - 


Srecxt 
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I7t6«  purtenanttoamessoage.  BotcbeiencfereziftCedacaGebefeir 
tbe  present,  whore  tbe  pUundff  attempted  to  make  out  a  tide  to 
_  a  pew,  withoat  bjing  it  to  be  appurtenant  to  a  messuage. 
Boon.  A  faculty  of  a  pew  to  a  man  and  iu  heirs  is  not  good ;  ^ 
of  an  aisle  in  the  church*  And  Dr.  Bum  says  {a)  «  no  dtk 
<<  can  be  good  either  upon  prescription  or  upon  any  new  grant 
*<  by  a  faculty  from  the  ordinary  to  a  man  and  £»i^//  butthe 
««  aisle  must  always  be  supposed  to  be  held  in  respect  of  the 
«  house,  and  will  always  go  with  Ac  house  to  him  that  inha- 
«« bits  it.**  la  Co.  io6.  2  Kd.  91.  a  Bulstr.  150.  i  Sid.  81. 
Therefore  I  am  of  opinion  that  du$  nonsuit  was  right 

Rule  discharged  (ty 

to  bdiice  Qi  to  luppdn  it  was  not  1  ^:  they  would  not  make  a  pft  of  that  viucb 

other  people  daimcd*    Jgfftcma§ikm»dtwiU&tm/aaJt^i  mAthenuwiautm 

tfaircjae. 

The  Wkn^tri  tmSkf  have  acqvietoed^fiir  36  ^ean,  which  it  alinost  double  the  thae 

which  the  ttatott  of  limitation  le^aiet  at  a  bar  in  certain  caiei. 

JflUt»,J.    It  ia  ohiervable  than  an  attempt  wai  made  to  distuih  the  JUhuS  haaHf 

in  the  enjoyment  of  their  pew  loon  after  the  rebuiUingof  the  chudi :  bat  thcff  f%ht 

hu  been  acquieiced  in  ever  since. 
One  of  the  defendant's  intnetses  swore  fiilse,  in  saying  that  the  Ulu^fd  fmBf 

sat  in  the  pe#  13  years  after  the  church  was  rebaUt ;  lor  the  danch  lbs  onlf  been 

boilt  40  years,  and  the  BSti  fiimily  are  proved  to  ha?e  sat  thcie  36  yean  without 

itttemtption* 
It  is  very  common  when  a  church  is  tebmlt^  to  leave  the  acUqauncnt  of  tbe  pcvi 
the  rector  and  dnnchwardens;  and  thus  I  suppose  theplaintiflr  got  bis  pew,  at  tbe 
jttstment,  in  right  of  his  messuage.  But  after  so  long  a  possession,  I  wo«dd  pRmaie 


9ttf  thing  in  fivour  of  the  phintiK 
Fer  Cttriam{*).  Rule 

(*)  SmUtr^  J^  was  absentr 


[«)  %  Bmnf*  £te»  £mo,  3t6* 

;«)  VkL  Cr»«  T.  Mtar.  poM.  3  vol  (J9.  and  Grj^  V.  JAitffw,,  joit.  i  Ml  «»(■ 


/Md^     Swift  on  the  Demise  of  Huntlbt  and  Wife  e^mtt 
»^v^  Gkegson. 

Vnfcra      'pjECTMEKT  £»  aa  andiirided  moiety  of  an-  estate  b 


mmitmu  Tlut  wu  tried  at  die  layt  DarAam  atnzes  before  Nuih,  ]. 
«ofench  wheoaYerdictwasfoundferthclcssorsof  thcplabtifl^sul^ectto 
«^di^  the  opinion  of  die  Court  of  JGii//J5wA  on  the  follo^ 
« (^«.';(aiid  That  by  virtue  of  a  deed  of  settlement,  bearing  date  die  25th 
&tkrf'4^  <^4^>  II  Geo.  %.  and  bj  a  fine  in  the  said  deed  of  settlement 
9^>a»|Mtt  covenanted  to  be  lenedf.  and  afterwards  duly  levied  accoid- 


•«t9ihcuacofaU  and  cfoy  the  child  and  children,*^  aa  odmive  appnatncm  »  one  la  gooi. 

inglff 


I 


J 
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tngljj  Giles  Rmn^  of  East  MmHm  in  tbe  county  of  Durbamf  gen-    1786. 
tleman,  and  Mary  his  vifey  in  conndeiation  of  a  marriage  in* 


tended  to  be  solemnized  between  JAm  Gngtom  the  younger,  of    ^SJ 
jS0//j9cir^in  the  said  coaaty,and£&«ffMriZafir(dattghterof(^  Oasotair. 
Rmn)  the  nephew  of  the  said  Giles  Rtitt^  granted  and  conveyed  /  a^  ./.  ^ 
to  JebfiJobns9hMAIhmasTM^mAxox\KXihw  ,  ' 

iSi  the  aforesaid  premises  in  the  said  declaration  in  ejectment 
mentioned  to  and  upon  the  several  uses  therein  mentioned  con* 
ceming  the  same  (which  said  uses  are  all  respectively  deter- 
p^ned);  and  afterwards,  and  after  the  death  of  the  said  Jiim 
GregsM  the  younger  ««To  and  for  the  use  and  behoof  of  suA 
child  and  etildren  of  the  said  Jebn  Gregsm  the  younger,  on  the  1 

body  of  the  said  Eleanor  Rain  his  mtended  wife,  b^otten,  or 
to  be  begotten,  and  for  such  estate  and  estates,  intents  and  pur- 
poses, as  the  said  Jcbn  Gregson  the  younger,  should  at  any  time, 
hf  any  deed  in  writing,  or  by  liis  last  mil  and  testament  in 
wriciiig,  or  any  other  writing  purporting  to  be  his  last  will  and 
testament,  under  hb  hand  and  seal,  to  be  executed  in  the  pre- 
sence of  two  or  more  credible  witnesses,  limit,  direct,  or  app(nnt ; 
and  for  want  of  such  limitation,  direction,  or  appointment,  or  as 
and  when  the  trust  and  trusts,  estate  or  estates,  so  to  be  ap- 
pointed, should  respectively  end  or  determine,  then  to  the  nse 
and  behoof  of  all  and  every  the  child  and  children  of  the  said  John 
Gregsen  the  younger  on  the  body  of  the  said  Eleanor  Rmn  law« 
fully  begotten,  or  to  be  b^otten,  and  tbe  heirs  and  assigns  of 
such  child  and  children  equally  share  and  share  alike,  and  to  take 
the  same  as  tenants  in  common,  and  not  as  jomt  tenants  \  and 
for  default  of  such  issue  then  to  the  yse  and  behoof  of  the  said 
John  Gregson  the  younger,  his  heirs  and  assigns  for  ever;* 

That  J(Jm  Gregson  the  younger,  by  a  deed  dated  Feb.  ad,  i  yStf^ 
duly  executed,  reciting  the  deed  of  settlement,  and  that  the  said 
marriage  was  solemnized  between  thtf  said  John  Gregson  and  Eleen 
nor  RaiHp  and  that  the  said  Ekaner  died,  leaving  by  the  sud 
Jabi  Gregson  two  children,  to  wit,  Rain  Gregson,  and  the  said 
Mary  Huntley,  limited,  directed,  and  appomted,  that  the  pre- 
mises comprised  isi  the  said  settlement  of  the  a5th  of  Jfril 
1738,  should,  from  and  after  the  decease  of  him  the  said  John 
Gr^son,  go,  remun,  and  be,  and  that  the  sadd  settlement  aUd  the 
fine  thereupon  leviql  should  be  and  enure  to  Ae  tuerf  the  said 
;»Rain  Gregson,  mid  the  heirs  of  his  My  lawfidly  i^etten,  or  to  ie 
hegottem  andindefmdt  rf  such  issue  to  the  use  of  the  saidlBaxj 
Hnntley,  her  heirs  and  assigns  ffr  ever. 

That 
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X  7  8S1        Tint  tkt  mA  Jihn  Gngson  the  younger  is  slnee  dead  %  and  dbr 

' Mary  the  wife  of  Thomas  Huntky^  the  lessor  of  tfec  plaintiff,  ani 

^^"t     J?«'»  Gregson  the  defendant  at  the  tine  df  the  death  of  the  saM 
Gregsom.   70i(/s  Gr^JMi  the  younger,  were  and  are  the  only  surviving  chil- 
dren of  the  said  Jfihn  Origsan  die  younger. 

The  question  far  the  opinion  cf  the  Court  !^,  whether  the 
kssors  of  the  plaintiff  are  entitled  to  reeover  ? 

Latu  for  tht  plaintiff  contended,  ist,  that  under  the  terms 
of  this  marriage  settlement  it  was  necessary  for  John  Gn^stnio 
make  a  beneficial  appointment  to  and  amongst  ail  his  childreii; 
and  that  he  could  not  limit  the  estate  in  such  a  manner,  as'vir- 
rually  and  substandally  to  exclude  one  of  them.  2dly,  That  such 
beneficial  appointment  had  not  been  made,  and  consequemlj 
the  power  not  weir  executed  ;  inasmuch  as  the  appointment  to 
one  of  a  contingent  remainder  in  fee  after  the  expiration  of  an 
•  estate  tail  (which  might  be  immediately  barred  by  a  rcco^'ay) 
was  yirtually  and  substantially  an  exclusion  of  such  cbiM  to 
whom  that  interest  alone  is  appointed. 

In  considering  the  first  question,  the  grammatical  sense  uid  con- 
struction of  the  words  plainly  import,  that  the  appointment  must 
be  among  the  children ;  to  the  use  of  such  chiU,  if  only  one  \  and 
to  the  use  of  such  childreriy  if  more  than  one;  and  for  such  estates 
as  the  father  should  limit.   He  had  under  this  dower  an  authoTitj 
to  settle  the  share  he  might  give  to  each  in  strict  settlement;  be 
might  give  ;t|iose  shares  in  larger  or  less  proportions  at  his  plea- 
sure; but  the  conjunctive  word  <<amfis  not  satisfied  unlcsshegare 
spme  estate  to  each.  The  reason  of  adding  the  words  suchdnUviii 
fox  such  estate^  in  the  singular  number  was  only  to  indicate  the  in- 
tention of  the  parties^  that  the  father  should  have  sone  discretion 
a$  to  the  estate  which  he  might  give  suoh  child,  if  thene  were  sniy 
one,    Por  in  Roe  dem.  Bu»cton  v.  Dunt  (a\  though,  as  Ld.  Cb./. 
Witmot  thought,  the  father  could  not  give  the  child  less  tbaam 
^tate  for  life,  with  remainder  to  his  issue  in  tail;  yet  he  vtsnot 
obliged  to  give  him  more  than  an  estate  tail.   The  words  *^siich 
**  child;and  children**  must  be  taken  in  the  conjunctive,  unless  Ac 
intention  is  manifestly  the  reverse:  but  an  equality  of  distribation 
seems  to  have  been  the  favourite  object  of  the  settlers,  as  being  the 
casus pr(hnsusy  in  defaultof  appointment ;  andthertforeif the words^ 
themselves  be  doubtful,  they  should  be  construed  in  support  of 
this  intefation.    There  is  no  case  to  be  found  whew  the  wori 

«  and* 
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5*  and"  i#  utcd  in  a  power  of  this  ktnd»  and  an  encluaive  appoint-     i  j  i6* 
mait  te  one  allowed.   In  Cro.  Lit.  1 1 3. 0,  it  is  said,  that  if  a  will 


five  a  power  to  sell  to  three  persons  by  name,  and  one  of  them      ^IJ^ 

die,  the  survivors  cannot  sell,  for  the  words  of  the  will  cannot  o»EOfo». 

be  tatiified.  Words  mutt  be  expounded  cmjufictim,  where  the]f 

ajrc  with  a  copulative;  as  if  J.  lease  for  twenty  years,  if  JB.  and 

C  so  long  Kvc  \  if  one  of  them  die,  the  lease  determines.  Cro^ 

J^iir.  378.    The  latter  words  in  default  of  appointment,  «  to 

•«  M  and  evny  tke  child  and  children,"  must  mean  the  same  as 

^  cliikl  and  childien"  in  the  fonner  part;  and  they  shew  tiot 

the  power  mast  be  executed  in  favour  of  tvery  am  o£  die 

cbikireii. 

He  admitted  that  a  power  to  give  to  auor  more  of  his  cbit- 
dren,  as  zn  Thomas  v.  Tbomaf(a);  or  to  any  of  bis  children^  as  in 
Tomlinsm  v.  Digbton  {b)\  or  to  and  amongst  0//  or  smh  rf  bis 
clSUrtn^  as  in  Maetj  v.  Shsmtfr  (c)  ;  or  to  sucb  of  his  chiliren^ 
as  In  liefe  v.  8ahifigstone(d)}  gave  the  trustee  a  power  of  ap- 
pointing exdttsively  to  one  eiiild  only.  But  no  case  has  deter- 
mined that  «  such  child  and  children"  shall  be  taken  in  the  dis- 
jmatM€»  ki  Akmmitr  ¥•  Ahotandir  {e\  where  the  wife  had  the' 
power  of  disposing  of  rtooo/.  ^unto  and  among  sucb  ebUdrtn^  feV. 
«<  and  in  such  propoitbn,  tsfc.**  Sir  7.  Clerk  said,  «  considering 
<<  the  nature  of  the  power,  the  wife  was  confined  as  to  the  ob* 
<*  |ects  to  give  it  to,  but  left  to  her  discretion  as  to  apportioning 
^  It  amoi^  them.  In  consequence  of  this  she  was  obliged  to 
«<  give  die  whole  among  the  children:  every  child  must  have 
<c  «onMb  ^^  ^^^  ^^  ^^^  pleased,  provided  not  elusory." 

BtJi'LElt,  J.  In  Spring  dcm.  TktAer  v.  Biles  (/),  an  exclu- 
sive appointment,  under  a  power  of  appointing  « to  and  amongst 
(^  suclx  of  bis  relations,"  was  held  good. 

£tfw.   But  that  was  not  the  case  <£  cbUdren. 

adly, 

(a)  %  Tnu,  513.  W  « ^-  ^"^^  »49-  W  ^  Ash.  389.  ^  j,        A^ 

i/i  X  3W.  189.  W  » ^'«-  ^40.  ^-ii^iir^r  *^^ 

€f\  Spriwf  on  the  demise  of  Tiicher  vi  Siits  and  another,  JIf.  24  C  3.  J7.  M^^^^j  iL^r?  y^/* . 
Th»  ekctment  for  landt  in  D/W«,  and  6ve  copyhold  eauies  ih  t»>e  minor  of  Mttgf     .    ,./ 
m  the  county  of  ^ibampt^m^  wai  tried  at  the  Summer  Aitixes  at  mm^n^  1 783,  wh^n  i<t.    r^^^LAAf  \ 
a  verdict  was  found  for  the  le»or  of  the  plaintiff,  subject  to  the  opinion  of  the  Court  ^  ^J  S  (^ .' 
on  the  following  case:  .        /    /    ' 

^mmtM  Abraham,  f^  Heatb  in  the  said  county,  being  seised  of  s  freehold  esute  in/^^*  ^4^'^^  > 
JMim    tad  of  iqnr  several  copyhold  estates  in  the  manor  of  £ii^t  on  the  17th  of#  S»/t//»  '^  f^. 
JtorU  *X746  drit  »«^«  *»»»  ^»"»  "****  thereby  {inter  alia)  devised  as  follows:  **  I     , 
rivTunto  my  reUtions  J^hn  Ahrabam  and  Isaot  /Ibrabam  5/.  each ;  Elizabttb  Abra^ 
EX  X5/.  JA^  4»r«««»  5^  mmm  SiUs  5L  John  £iief  5/.  and  Mary  ^"''^ 
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1 786.        adlfi  Each  of  the  children  being  entitled  to  a  beneficial  isttest 

*— '  upon  the  true  construction  of  the  settlement^  the  appwicment 

^'"r  which 

against  wm*** 

G&iosov.  Aod  after  tome  other  bequests,  he  pre  the  residue  of  his  real  sod  pcnosal  cstafie  to 
his  wife  Mary  for  life.  Then  followed  thb  ckuse :  **  Add  bbt  lofthcr  will  is^  that 
wife  shall,  and  I  do  hereby  sive  her  AiH  power  and  anthoritj  to  ( 


"  my  I 

*■  or  the  same,  in  and  hy  her  last  wilf'and  tettancnt,  to  be  duly  made  and  < 

**  to  ami  amoaga  neb  of  my  rtUiiwu  s*  datt  k*  IMmt  ai  A*  tiau  of  my  dttmrn^  n  md 

**  parity  shares  mod  proportsms  tt  ny  said  wife  dialT  think  profer."    Of  this  wiD  he 

nude  his  wife  sole  eiecutrix. 

yammt  Ahr^m  was  admitted  to  aU  the  said  five  copyhold  cstatca  to  hian  mi  \n 
hein  for  ever  by  five  sefMrau  idmtsiiofiss  to  wit,  to  one  on  the  nth  Dttemkr 
1733 ;  to  two  on  the  lath  May  X735 ;  to  one  on  the  8th  May  1745;  and  to  one 
on  jUkh  Sepumher  Z749;  ^bich  laat  he  purchased  after  making  the  w3L  On  die 
9th  Mt^  X750  the  said  Jawui  Akrabasm  surrendered  into  the  hands  of  the  bids  of  die 
said  manor  **  all  and  every  his  copyhoM  lands,  tenements,  and  hereditaments,  hdd  bj 

*  £Dur  copies  of  Court  Roll  of  the  said  manor,  to  the  use  and  behoof  of  sndi  person 
*'  and  p^rsonsi  and  for  such  estate  and  estates,  and  under  and  subject  to  soch  caodi- 
**  tions,  limitations,  and  provisoes,  as  the  said  Jamst$  Abrahami^  by  his  last  wiD  and 
'*  tesumcnt,'  signed  in  the  presence  of  thr^  or  more  credible  witM»cS|  sbtU  Anct 

*  or  appoint.*' 

By  the  custom  of  the  manor  of  SBmg^  the  wklow  of  every  oop^mlder  is  entitled 
to  her  free  bench  for  her  widowhood  in  evtry  copyhold  estate,  of  which  the  hss- 
band  dies  seised. 

On  the  1st  of  Fsbrmary  ifss  the  said  Jamsti  Abrabam  died  sdsed  of  the  saidftee. 
hold  and  five  copyhold  ettates,  without  mnking  tny  other  devise  or  disfw«tioii> 

On  the  ftist  May  1755  the  widow  was  admitted  to  aU. 

On  the  $d  o{  Ai^msnys7  she  aurrendered  tU  the  cop)4iolds  to  the  uae  of  her  wifi. 

By  indentures  of  lease  and  rdeaae,  dated  the  6th  and  7th  MmrA  173$,  between 
Af 0fy  Abrabam,  as  the  widow  and  devisee  of  her  husband  of  the  osie  pact,  tab  f • 
Titebsr^  the  lessor  of  the  plaintifiTof  the  other  part,  after  recidng  the  sud  will,  ihe, 
sn  pursuance  of  her  power  and  in  consideratkm  of  $*'  V^  ^J  ^  ^f^ot  of  the  fbia- 
tiiT,  conveyed  the  freehold  to  him  and  his  heirs  and  ass^gns»  to  ber  nse  for  life,  and 
then  to  his  own  use  in  fee. 

On  the  %id  Frirmary  1760  Maiy  Abrahams  made  her  will,  attested  bj  three  vitocs- 
ses,  whereby,  sSvtr  reciting  the  power  vested  in  her  by  her  kte  husband's  wil, 
and  the  said  indentures  of  lease  and  release,  which  she  confirmed,  she  gave,  dcvi»d 
and  bequeathed  the  same  unto  the  said  P.  Ttigber^  his  heirs  and  assigns  fiir  tvcr, 
subject  neverthkless  to  an  annuity  of  si'  payable  to  Joam  Macbtr  fior  her  life :  bot  if 
.  the  said  testatrii  had  not  then  foil  power  so  to  cKaige  the  said  preaiaes,  dM  the 
«aid  testatrix  did  charge  and  aubjca  the  several  copyhold  premises  after  mettiooeil  to 
and  with  the  payment  thereof  And  the  said  testatrh,  after  ao  chatgmg  and  snlgect- 
ing  the  said  copyhold  premises,  (being  the  same  copyhoM  premises  as  are  csotaiBed 
in  the  aaid  five  several  sdmissions  about  set  forth,)  gave  and  devised  aO  the  sail  oopf- 
hoU  premises  to  the  aaid  P.  Tittbert  to  hoM  unto  and  to  the  use  of  bun  die  said  A 
Thtber^  his  heirs  and  assigns  for  ever,  accordii^;  to  the  custom  of  the  aaid  maaor. 

On  die  34di  December  1780  die  said  Mmy  Abrahams  died  widioat  havii«  revolad 
her  said  will,  or  made  any  other  disposition  of  the  said  fteehold  and  oopyboU  kadk 
And  on  lier  dcadi  the  defendant  (Silos)  u  heir  at  bw  of  Jmoies  Abrmbmm  ibe  tes- 
tator, was  admitted  to  the  said  several  copyhold  estttea,  to  hold  to  him,  bis  hein 
and  assignt  for  ever,  accordbg  to  the  custom  of  the  nanor;  and  he  entered  upon 
the  same. 

On  the  ajd  Martb  1781  the  said  JBilet  surrendered  ftmr  of  the  copyholds  to  tbt 
defendant  Smiib^  his  ^leirs  and  asaigns,  according  to  the  custom,  and  he  has  been 
admitted. 

-On  thea5th7ir/yi783the  lessor  of  die  phindff  was  admitted  to  aU  die  copr 

The  learnr  of  the  plaintiff  is  the  grandson  of  PbilM  Tiube9  and  JBtmmr  MiBs.  which 
^^^l^iLTll^^^  ^.•"Shtej  JArtbmP  Mitts  and  of  i^ift#  his  wife,  which  wA 

^ttA<A  Ai ^ 

Abrabmm  the  devisor. 

Thedefendawi?ife,i,iehefa^aikwrfthe^tes^.     "^ 


ifjd  cne^l2^  ^T  ^^'^'m^  "^J^  ""*  -*^-^*'»  •»»  ■*"  ^  deadi^itfar  msr- 
J^Zl^l^i^T  ^J^^T  ^  "^  ^'**'  ^  y^sAbr^bmmthtitfhr- 
And^the  «id  lessor  of  the  pUtiff  was  living  at  die  dme  of  y«^,allnafcsas'sdeadi. 


The 
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whidi  has  TirtuaUf  exduded  the  lessor  of  the  plaintiff  is  not  a     i^gd. 
good  execution  of  the  power. 


In     ^^"'* 
Gil  •SOU. 

Tbe  qticstiM  is,  wlictlier  tlie  lotor  of  the  pbuntiff  is  entitled  to  the  ponctrion  of 
Ul  or  anj  tnd  which  of  the  albfestid  fttehold  and  five  cop^iolii  estates  } 

yti^ifar  tbe  lessor  of  the  phnntiff'madt  three  qocstions;  xst.  Whether  the  four 
cofryholds  passed  hj  the  suneoder  containing  words  of  futurity,  by  referring  to  a  iriU 
which  was  then  in  being. 

adlf  »  Whether  the  fifth  eopjrhold,  purchased  after  making  the  wiH,  paaed  by  the 
win. 

3dly,  Whether  the  wile  had  duly  executed  the  power  giTea  to  her  by  the  wiU  oC 
her  husband. 

The  afgnaoeftts  on  the  two  first  points  being  iirderant  to  the  present  question  are 
oouttcd* 

As  to  the  third,  he  contended  that  iHiatever  b  an  equiuble,  oo|^t  to  be  deemed  a 
legal  eiecunon  of  a  power.  This  is  the  eiecntton  of  a  power  bj  the  donee  of  a 
paxricolar  estate,  and  ought  to  be  UberaUy  constroed.  x  ^W.  »M.  %  Bmrr.  1145. 
*  Vf*  87.  The  word  *  such**  is  a  wotd  of  eleaion,  and  enabled  the  wtfe  to  give 
the  estate  to  which  ofhis  relations  she  chose.  In  doobcfiil  cases  oohr,  and  wh«tt  there 
IS  no  eaccotion  of  a  power,  equity  rcsoru  to  the  statute  of  distrioutions.  Aath  v. 
Hamm»Mlt  Pr§t*  m  Cbam,  40Z. 

MwTfm^  fag  the  defendants,  as  to  the  third  point,  contended  that  the  lessor  of  the 
plaintiff'liad  no  dtle  either  to  the  freehold  or  any  of  the  copyholds,  because  Mary 
Atnbmm  bad  not  pursued  the  power  given  her  by  her  husband.  It  was  manifestly 
the  intention  of  her  husband  to  confine  the  wife  in  the  disposition  of  this  property 
to  those  rdationB  who  were  mentioned  in  the  begmning  of  the  will;  the  words 
**  such  of  my  relations"  being  words  of  reference  to  "  my  relations**  in  the  former 
put  of  d»e  wUL    And  the  lessor  of  the  plaintiiris  not  one  of  those  relations. 

In  Hordn^v.  Glym^  t  Aih  469,  where  it  was  uncertain*  what  persons  were  meant 
by  "  rda6ons,'*the  Master  of  the  Rolls  decreed  that  the  property  should  be  divMed 
among  soch  of  die  tesutor's  relations  u  were  his  next  of  kin.  In  JimMd$  r.  ffaadt^ 
at  the  Rolls,  24ch  Jum  1781,  the  testator  gave  bis  goods  and  stock,  ready  money, 
debts,  effKta,  and  the  remainder  of  the  lease  of  a  ferm  in  his  occupation,  and  all 
other  his  estates  whatsoever,  subject  to  his  debu,  legacies,  and  funeral  expenses,  to 
his  wife,  and  declared  bu  will  to  be,  that  **  his  wife  should  at  her  decease  give  MI9 
**  mmJ  mmagst  kh  ntaiivut  what  should  remain  of  what  he  had  thereby  ghren  and  be- 
•*  qoeadied  unto  her,  except  400/.  which  she  should  be  at  libertv  to  dinoie  of  as 
<■  she  shooUl  think  fit.*'  His  Honor,  upon  a  bill  by  the  next  of  kin  of  the  testator 
againat  the  wife  to  have  the  property  secured,  was  of  opbuon  that  the  next  of  Idn  at 
the  time  of  the  death  of  the  tesutor  were  entitled  to  vested  interests,  though  in 
oocertain  proportions,  and  ordered  the  property  to  be  secured  by  pavment  of  the 
clear  residue,  except  the  value  of  the  stock  of  the  farm.  Into  the  todts  ud  by  di- 
recoog  the  wife  to  give  security  for  answering  at  her  death  the  value  of  the  stock, 
which  it  appeared  it  was  intended  by  the  testator  she  should  have  lor  her  life. 

But  even  if  tbe  wife  were  not  restrained  to  give  it  to  those  relations  exdushrely, 
and  that  ahe  had  a  latitude  in  the  exercise  of  the  power  by  giving  it  to  soy  relations 
however- feaaote,  still  she  hu  not  executed  the  power  properly,  becsuse  under  a 
power  to  give  "  to  such  bis  rebtions"  she  could  not  eleot  one  only,  btit  she  was. 
bound  to  distrihote.  X  Ferm.  66.  %  Ttm.  514.  Cramve  v.  FtrnH,  Eq,  Cat,  Ahr. 
345*  Af4K«y  V.  Jiiiriwwr,  X  illi.  389.  Mtmuyy.fFaUtr,  Cat,  t§mp.  Tali,  yt* 
Lotd  Mam^kU^  Ch.  J.  after  stating  the  case; 
Three  queations  have  been  made ; 

xst,  Whethar  the  surrender  has  relation  to  a  will  then  in  being  ?    It  is  clear  from   \^Awtk  Rep. 
the  soncnder  that  the  testator  meant  that  the  copyholds  should  pass  ss  well  aa  the  mqA 
freAdd:  for  the  words  of  the  wiQ  are  very  full,    finding  afterwards  that  there  was 
a  defect  as  to  tbe  copyhold  estste.  for  want  of  a  surrender,  be  surrendered  them  to 
such  uaea  as  he  iftadtf  by  his  wiU  direct.    The  tesutor  had  then  a  will  whereby  he  [%  N.  R. 
bad  dearly  declared  that  his  copyhoMs  should  pass.    And  it  would  be  strange  to  say  4O3O 
that  tfie  sormnder  destroyed  his  intention.    A  will  speaks  at  difierent  times  for 
daSatat  pnpoaes;  to  many  purposes  from  the  date ;  to  other  purposes  from  the 
^estatoc^ft^dem.'  It  aoMiiiits  n  some  degree  to  a  republication;  and  I  am  dor  that 

the 
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1 79$.        In  CHhm  ▼.  JGmm  md  c^hen  (a)  a  fegacy  of  five  sbiiUngsto 
one  child  by  a  widow,  under  a  power  of  dlspoMng  of  money  foi 


l^rj  the  benefit  of  her  children,  was  set  aside,  and  the  Lord  Chancel- 
GAs«Mir.  lor  decreed  an  equal  distribution.  In  Pocilinpon  v.  Bayne  (^)  an 
tppdntment  of  anemre  to  two  children  for  life,  under  the  power 
of  appointing  to  all  and  every  the  children,  was  decreed  bj  the 
Lord  Chancellor  U  be  elusory.  And  in  AUxanier  v.  Atexasdffy 
Sir  7.  Clarke  said,  <<  one  restriction  she  was  undef,  that  she  cooU 
"  not  have  given  any  one  child  merely  a  reversionary  intorst; 
^  for  it  was  intended  as  a  piovision,  and  therefore  it  wouU  be 
«  deemed  elusory."  This  contingent  remainder  in  fee,  after  an 
estate  tail,  is  elusory ;  it  is  of  no  value  in  contemplation  of  liv, 
and  is  not  conddercd  as  assets  by  descent  in  the  hands  of  an 
.faeir;  for  till  he  oomes  into  possession,  he  is  not  chargeable, 
and  may  plead  riens  per  descent.  3  Mod.  253.  3  Lev.  18& 
2  Jf«(/.  50. 

(a)  I  rtm.M.  (i)  X  Brmom*s  Ciam. Cm. 45^ 


the  Mft«ii4tr  idrrrcd  to  tfait  wiU  whidi  fhould  be  in  acifltaifie  at  tlx  ttfoe  of  hts 
death.     • 
Ai  to  the  ad  question,  whether  copyhold  lands,  purchased  after  the  inll,  pw 
'  hf  the  wiU  ?  the  caie  of  Hwrru  v.  CutUr^  B.  R.  Tr*  xo  Get.  3.  is  decisive^  thit  i^ 

dOQOt. 

3d)y,  As  to  the  execution  of  the  poarer,  there  is  no  dooht  of  hs  bens  *  1^  ^"^ 
cution.  These  is.no  cgJour  to  say  he  meant  it  should  go  to  the  relations  ncBcioeed 
in  the  bcginaiog  of  the  wilL  He  could  not  mean  those  relations  to  whom  be  hsd 
before  given  kgades.  And  though  he  mentions  the  word  ^  living/'  it  is  superfooe*; 
for  he  could  not  give  it  to  a  deceased  relation.  It  is  a  discrrtionaiy  power 
and  trust ;  and  although  he  says  <*  in  such  shares,  t!fc.*'  that  is  obIt  to  gh«  t  'Sor 
cretionary  power  at  to  the  proportions,  if  she  chose  to  divide  it;  but  it  docs  oat 
prohibit  htr  frpm  giving  it  all  to  one.  It  is  not  like  the  cases  where  a  power  t»  given 
to  deviae  aimong  children;  hut  even  in  those  cases  the  reasoning  is  vcrjsubik  fx 
the  peiaoo  will  h^e  duly  executed  the  power  by  giving  a  shiUing  to  eveiy  eac  but  a 
favouriit»  and  the  whole  to  such  a  favourite.  If  she  had  died  without  an  appoiaaDest 
it  woiiUi  have  been  a  trust,  and  it  would  have  devolved  on  the  Court,  wbe  must 
have  been  governed  by  the  sutute  of  disuibutions. 

H^UUt,].    In  the  case  in  ^/i.  though  that  of  a  stHct  power,  <«  itm(**  dMaoreatead 
to  «//.     Great  stress  is  laid  on  the  word  '*  all'*  in  fprt.  yt. 

SuUer^  J.  Tlie  cases  of  powers  to  distribute  among  chiUren  st>fli  en  very  Af- 
ferent grounds;  for  the  Courts  have  considered  them  as  portions  to  the  dbildrco ; 
and  even  such  cases  where  one  child  has  been  provided  for,  a  power  has  been  held 
to  be  well  executed,  though  nothing  was  given  to  such  child.  But  the  tmh  is 
that  the  Court  of  Chancery  has  taken  great  latitude  4n  that  respect.  We  cannot  ret- 
Son  from  analogy  to  the  cases  of  personal  estate.  Where  powers  axe  not  cxecstcd  ia 
such  cases,  the  Courts  have  been  governed  by  the  statute  of  disiribaiiocss  bat  in  the 
case  of  real  estates  it  is  otherwise.  The  defendant's  counsel  wa&  awaie  that  ilus 
would  not  bear  him  out,  and  therefore  he  took  a  middle  line,  and  cooteadcd  tbu 
by  the  meaning  of  the  tesutor  the  widow  was  confined  to  the  suivivon  of  the  velatiflB^ 
mentioned  in  the  will.  But  I  think  there  are  no  words  of  rctirictioii  to  inch  tckcioas 
as  before  mentioned  ;  and  that  the  power  is  well  executed. 
Per  Curiant. 

Judgment  for  the  plaintiifas  to  all,  extept  the  last-fWchaMd  ccffbi^ 

Gndmoh 
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GMam,  fot:  the  deicMdant,  iid  not  diiputeilie  doctrine  of     1786. 
elusory,  powers,  or  that  a  ivr^mon  in  Fee  expectant  on'  die  4c-  — — — ^ 
terminafioa  of  mi  estate  tail  came  widiki  that  descrqMMm ;  iiiit     ^^^ 
c^senred  thtt  this  case  turned  on  the  sense  vhich  the  Comt  Grkcioit. 
should  give  to  the  ^ords  ^<  snch  dnhl  and  childveo.'' 

He  adndtted  that  wider  a  power  of  disposing  « to  ail  and 
<*  every  .the  child  and  diildrcni"  as  in  the  caK  of  PocUmgt$n  v. 
Bayne,  every  one  of  the  c|iildrln  must  take.  Bik  he  contended 
that  the  words  i«  this  poorer  Co  <<  audi  child  and  children"  must 
he  construed  disjanctirely ;  otherwise  «  such  dbild*'  in  the  sin- 
gular number  would  be  perfectly  nugatory.  For  if  there  were 
only  one  child,  he  would  take  without  any  appointment  at  all  j 
and  if  an  appointment  had  been  made,  sadionly  child  must  baVe 
taken.  It  manifestly  appears  to  be  the  intention  of  the  parties 
that  die  appointer  should  appoint  to  any  me  of  the  diildrtti ;  for 
when  tbey  meant  that  evtfj  child  should  take  somedring,  they 
expressly  said  ^  to  aU  and  evety  the  children''  in  default  of  ap- 
pointment. And  besides,  this  is  not  a  provision  for  younger 
children,  but  a  settlement  of  a  family  estate,  and  was  not  in- 
tended to  be  divided  between  the  children,  but  to  go  to  one  only. 

Lmo  in  reply.  If  there  were  only  one  child,  to  be  sure  the 
words  «<such  child"*  would  be. useless;  but  the  parties  might 
perhaps  think  that,  unless  they  had  provided  for  die  event  of  their 
being  only  one  chHd,  the  appointment  would  not  have  been  good. 

As  to  this  being  a  fatiiily  estate,  and  that  it  is  not  so  dhrisible 
as  personalty,  it  could  not  have  been  intended  that  only  one 
child  should  take,  for  in  the  event  of  no  appointment  having 
been  made,  it  would  have  gone  to  all  the  children.  And  there  is 
no  other  provbion  to  be  made  for  the  issue  of  the  marriage  but 
out  of  this  estate. 

AsflHURST,  J.  It  appears  to  me  that  the  true  construction  of 
this  settlement  is,  that  the  father  should  have  a  discretionary 
power  to  appoint  <•  to  any  child  or  children.''  There  is  a  dis- 
tinction between  a  povrar  of  distributing  personalty  as  a  provi- 
sion for  younger  children,  and  appointing  a  real  estate.  In  the 
case  of  personalty  it  does  not  appear  that  there  is  any  other 
provision  for  the  younger  children ;  and  it  is  a  natural  construc- 
tion to  be  put  on  such  a  power,  to  say,  that  it  was  the  intention 
of  the  parties  making  the  settlement  that  every  one  of  the  chil- 
dren should  derive  some  benefit  from  the  appointment.  But  in 
the  case  of  a  family  estate,  it  is  more  natural  to  suppose  that  it 
was  intended  to  be  given  to  one  child  ooly. 

In 
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1786.        In  the  present  case  it  was  die  intention  of  the  parties  dist  die 
.  ''    ■  appointer  shouM  have  it  in  his  power  to  appoint  to  wjr  fljr  of 

^J  the  children.  The  words  are  « such  child  and  children:"  nov 
OaioioM.  if  it  had  been  intended  that  off  should  have  derived  some  benefit* 
thef  would  have  said  ^  among  them  f*  and  if  so  diey  would  not 
have  used  the  word  <<  duld*^  in  the  singular  numbert  which  could 
onlj  have  been  added  for  the  purpose  of  giving  the  appointer  2 
power  of  appointing  to  cne  only  if  hcpleased« 

The  case  of  TtUber  v.  Biles  seems  to  me  to  be  a  strong  case*, 
there  ao  appointment  in  favour  ofone,  under  a  power  of  ap- 
pointing  «  among  such  relations  as  should  be  fiviog  at  his  death/ 
was  held  good. 

'  BuLLERy  J.  The  words  of  the  power  are  <<toand  for  thcose 
<<  and  behoof  of  such  child  and  chtldreny  and  for  such  estate  aod 
<<  estates,  ftc"  The  argument  for  the  phintiff  u>  first,  that 
wheretherets  a  power  to  give  an  estate  <5  to  and  amongst  all  and 
^<  every  the  children/*  each  must  have  a  beneficial  parr$  and 
seconcUy,  diat  these  words  are  tantamount  to  those.  Mf  objec- 
tion is  to  the  mmor  proportion  \  these  words  aie  not  like  those 
assumed.  There  are  no  such  words  in  this  power  as  **  to  and 
«  amongst  -^  but  just  the  reverse.  For  it  is  a  power  to  appoint 
to  the  use  and  behoof  of  such  dM  and  children.  Therefore, 
instead  of  including  all,  it  says  that  the  appointer  may  appwnt 
to  one  only.  The  plaintiff's  counsel  admitted  diat,  under  a 
power  of  appointing  «  to  such  of  my  children/*  an  appoint- 
ment to  one  only  would  be  good ;  but  the  pfesent  words  are 
stronger.  An  appointment  to  one  under  a  power  of  appointiDg 
*<  to  such  child  and  children"  u  good  because  it  indudes  one. 

The  case  of  Spring  v.  Biks^  with  the  difference  only  of  nia^ 
iions  instead  of  children^  is  stronger  than  die  present.  TTiere  the 
power  was  <<  to  and  among  such  of  my  relations*  fcc'^  in  snch 
parts,  shares,  <<  and  proportions^  &c.  /'  which  imported  that  a  di- 
viuon  was  intended.  But  in  the  present  case  the  words  ^  parts, 
shares,  and  propordons»**  are  not  used,  and  here  u  no  efidenoe 
of  intention  that  it  should  be  divided  into  shares.  In  that  case 
the  Court  said  they  had  not  a  particle  of  doubt  but  that  the  word 
<<  such"  meant  one  or  more.  Here  therefore  it  must  have  the 
same  construction :  it  must  mean  that  the  appointer  might  ap- 1 
point  to  one  or  more* 

Postea  to  the  defendant 

I 

A  SmithJ 
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1786, 
Smith  against  Maflebacku  ^rkuy, 

Mv.  x6clu 

rr^HIS  was  an  action  of  replera«    The  defendant  in  his  first  [i  jB^a  R. 
^    cognizance^  as  bailiff  of  }F«aSiai9fA/a^^ 
ledged  the  taking,  &c- ;  stating  that  the  plaintiff,  on  the  8th  of  ^^ 
Jamkuy  1786;  and  for  one  half  year  then  last  past,  &c.  held  and  hands  of  the 
enjoyed  the  said  dwclUng.house,  in  which,  Stc.  as  tenant  there-  2??r'L^ 
of  to  WWiam  JKf .  Selkn^  under  a  demise  to  him  thereof  made,  at  igRement 
»lhc  yearly  rent  of  40/.  payaUe  quarterly,  to  wit,  on  the  8th  of  ^^tm 
Octder  1785,  the   8th  of  January  1786,  the  8th  of  Afrits  ^"• 
1786,  and  the  8th  of  July  1786.    And,  becatise  ao/.  for  half  a  IS^i  k.! 
year,  ending  on  the  8th  of  >m«r)ri786,  were  in  «m»r  and  JJ^  ",^ 
unpaid  from  the  pfauntiff  to  WilSam  MarmathAe  SiUeu^  the  de-  ""^^ai^ 
fendant,  as  bailiff,  &c.  acknowledged  the  taking,  &c  for  and  in  « JSI!^ 
the  name  of  a  distress  &c.  USJS*' 

The  second  cognizance  stated  that  the  plaintiff  held  under  a  « the  lei^, 
likedemise^  as  stated  in  the  first  count,  at  the  yearly  rent  of  3^1/.  *  ^fj^ 
los.  payable  quarterly  as  aforesaid;  and  because  15/.  15/.  for  ^^^lU*' 
half  a  yearending  on  the  8th  of  January  1 786,  were  in  arrear,  &c.  a  ^  ^e 

The  diird  suted  that  the  pbuntiff  held  under  a  like  demise,  at  ^  ^^^ 
the  yearly  rent  of  40/.  payable  quarterly  on  the  four  most  usual  **  towatds 
qoarteriy  days  of  payment,   to  wit,    Mieioilmas^ay  1785,  a  ^S!^ 
driOmat-day  1785,  Lady-day  1786,  and  Midsummer^day  1786:  * '^'I 
and  because  i  j^.  3/.  44/.  for  one  quarter  of  a  year  and  the  part  <«  !!|^h  »- 
of  anodier  quarter  of  a  year,  ending  on  the  25th  of  Deemkr  ^^j^^^' 
1785,  (die  rcttdue  of  the  rent  for  the  said  last  quarter  haying  ncnt  ope- 
been  before  paid  and  satisfied  to  the  said  William  Marmaduhi  "^S^  ^ 
&Um)  were  in  arrear,  &c.  ^^^^'^"^ 

tersB*    The 

Tbe  fourth  stated  that  the  plaintiff  held  under  a  like  demise,  sum  in  the 
at  the  jearly  rent  of  31/.  los.  piqrable  quarterly  (as  in  the  third  ||f^^^. 
cogmzance) ;  and  because  15/.  ix.  6d.  for  one  quarter  and  part  ed  m  a  turn 
of  another  were  in  arrear,  &c.  mJSy  in 

The  fifth,  that  the  plaintiff  held  under  a  like  demise,  at  the  snMi»>x>t 
yearly  rent  of  31/.  10/.  payable  quarterly,  at  the  four  most  And  the  as- 
usual  days  of  payment ;  and  because  ^i  4/.  for  part  of  one  n^^i^in 
quarter  of  a  year,  ending  on  Michaelmas^day  178  c,  were  ixiP^^^<^ 

avr»«*    ft.-.  ^      '    ^  thatorfiwr 

*"Car,  &C.  the  oiigijial 

The  sixth,  that  the  plaintiff  on  the  8th  of  January  I78tf,  and  f^'^J  ^ 
for  one  quarter  of  a  year  then  last  past  and  more,  held  the  said  meiy  by  a»* 
pranioes  as  tenant  ai  aforesaid,  by  virtue  of  a  certain  demise  to  ^^^  ^ 

him'f'^"*^^ 

***^  the  g09d- 
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1786*     him  thereof  madet  at  the  jewdj  rent  of  31/.  lox.  payable  on 
«--———'  the  four  most  usual  days  of  payment ;  and  because  7^  17X.  6d» 
^**^     for  one  quarter  of  a  year,  endbg  on  the  a^th  of  December  1 785, 
Maplk-    were  due  and  in  arrear,  &c. 

Plea  in  bar,  that  the  plaintiff  did  not  ei^  tbc  said^wdHng- 
house,  &c.  under  any  such  demist  thereof  made  to  hifld  ai  the 
defendant  in.  his  first  cognizance  alleged;  and  that  ths  SttOi.of 
20/.  in  the  first  eognltance  mentioned,  was  not,  dot  waa  any 
part  thereof,  in  arrear.  The  like  pleas  to  the  second,  tinid, 
fourth,  fifth,  and  last,  cognizance. 

On  the  trial  of  this  canao  a  case  was  reserved  for  the  opiaioo 
of  this  Court. 

.  The  plaintiff,  WiUmm  Smith,  being  posseloed  6f  the  pseauses 
for  a  long  term  of  years,  by  indenture  of  lease  dated  the  a5th 
Aiarei  1783  demiiiBd  ualo  Reteri  Stoin  all  thac  aaessoagc  or  te- 
nement, &c.  (the  premises  meritiMcd  in  tbc  pleadings)  frons  die 
day  of  the  date  of  the  said  indenture  fof  die  term  of  eight  years, 
as  the  yeanrly  tent  of  31/.  idr.  pwpbtc  qnaiteriy  on  the  four 
usnal  quarter  days.  MoUrt  Swim  oaltercd  and  task  possessifin  of 
the  premises  under  the  said  Itase.    By  indentnae  4ited  lath  of 
j^rU  1 785,  IZoisr/  Swin  in  coBsMeraddKi  df  i^fL  13^  aaiigned 
the  piemtses  to  TFiOMfff  Stma  foe  the  remainder  of  the  tenn;«ho, 
afterwards  by  indentovc  dated  6th  Jfoip  178;,  assigned  ofcr  to 
thesi^id  WiUitm  Marmadtsh  SMn.  &/{»» entered. and  to#kpe»- 
sessioii  under  that  tfssignment»  The  plaiiHtffi  William  Smili^m- 
trsKd^  appKod  to^  iellon  10  take  the  said  prete|iset ;  and  tbofeUoor* 
ing  agreement  Wte  entewd  into  between  JFH/iem  Stlhm^adJm 
Smiii,  as  agttttt  fov  her  husband  the  plaintiff*    <^  Agreciient  b^' 
<•  tween  Mir.  Smiti  and  Mr.  8sll^  bm  The  Three  J^fy  Sml^e  itH^ 
«  therhithes  Mr,  Srmth  to  have  the  house  on  the  tefmt  as  men* 
«  tidned  in  the  leaM,  ind  td  pny  -0/.  los.  otet  and  above  Iharaic 
<«  annually,  towards^  the  gosd-wiH,  dready  paid  by  Mr.  SAuJ" 

The  plaintiff  Smth  foek  possesdinn  of  the  pifMii8e$  indel  die 
said  agreement ;  and  the  premises  dkscribod  a$  The  Thm  JtHf 
Saihrs  in  the  agreement  a«e  the  same  premises  ilsmisdd  by  <he 
lease  of  the  15th  Marih  I7»3r  df  nrhick  xhh  ^aittii^  WVBem 
Smiiht  at  the  time  of  the  agfeement  afbreeaid  had  the  rcabrlisa. 
Tkc  defendant  as  boMltffof  WiULim  Sel^Mon  the  X4tb  of  ^MMy 
X  786  took  the  distress  for  one  quarter's  rent. 

The  ^estioff  for  fih«  epMdn  of  die  Codrs  isi  .#faedNi  the 
defendant  as  bailiff  to  ITtfiKfi^  AfamadtA^^  SeMmUd  #t^  le 
distMiR  for  any  a»d  whse  tene  ? 

3  Rwf 
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Rmu  tm  the  pltintiffl    Tht  qiieltion  turns  en  tha  dfctt  of    17^6. 
this  agteement  \  whether  it  i^pentet  as  a  surmider  of  the  term,     ■ 
or  whether  it  is  to  be  conndered  as  tn  under-lease  ?  ^^ 

Thb  distress  was  tUegal,  becsiise  Settm  had  no  interest  in  the    UAtyt^ 
land  at  the  time  of  makhig  it.    And  it  is  perfectly  clear  that  a 
Icstfor  cannot  justify  taking  a  distressi  unless  he  has  sottte  interest 
in  the  hnd  at  the  time ;  for  the  title  to  distrain  arises  from  thtf 
ptMty  of  estate,  and  ceases  with  it.    It  is  an  indulgence  which 
th6  hiw  allows  to  the  owner  of  the  land  to  compel  piyment  of 
rent  bj  the  lessee  during  that  time.  SSo  that  even  where  a  rent  ia 
i^eselrtM  ^  mndne  during  a  term,  no  distress  could  it  common 
law  be  taken  after  the  etplmtion  of  that  term.  &.  LH.  47.  i  Jb. 
Abr.  €^t.  This  doctrine  is  recognised  by  the  Legislature  in  the 
litatnte  %  AnH.  c.  14.  which  allows  a  distress  to  be  taken  widiltf 
six  months  after  the  expiration  of  the  term,  pfwlded  the  mum 
tenant  centinttes  in  possession.    By  the  agreement  enteved  ine^ 
iieeween  the  plainliiF  and  S^hn^  the  former  was  to  have  the  poe« 
session  of  the  premises ;  but  with  respect  to  the  terms  of  thai 
possession,  they  are  to  be  collected  only  by  a  reference  to  die 
original  Icasc^  one  of  which  is  that  the  possession  shall  confinne 
far  ei^t  ycitrs  s  theri  there  is  no  interest  remaimng  in  SMn 
wMdi  could  entitle  him  to  madte  this  distress* 

As  to  the  rent ;  the  plaintiff  Was  to  take  the  house  by  an  eK^ 
press  referenee  to  the  terms  of  the  original  lease,  tfiat  is,  by  tlie 
payment  of  31/.  io/«  quatterty  at  tile  four  tisUat  days  of  pay« 
mens:  but  the  rent  of  SA  10/.  for  the  good-will  is  to  be  paid 
armuaB^  at  the  expiration  of  each  year,  namely,  on  the  tf th  of 
7«/y,  afid  not  by  quarteily  payments.  Therefore  the  firtt  pay« 
ment  of  die  %L  iOi.  was  due  subsequent  to  the  time  of  the  dis* 
tress;  sad  the  parties  eouM  not  intend  to  unite  these  two  sums 
which  were  to  be  paid  at  dliefent  times  and  for  different  consi- 
derations. But  supposing  it  could  be  collected  that  the  mfen- 
tion  of  th^  parties  wm  to  reserve  8/.  10/.  as  a  rent,  yet  dbtress 
was  not  incident  to  it|  if  no  interest  remained  in  Sellon. 

Thb  agreement  dierefote  must  operate  as  a  surrender  of  the 
term.  Lord  Coke  says  diat  sunrenders  are  faroused  in  law :  and 
at  common  law  a  surrender  of  a  lease  by  deed  might  be  mtide 
by  paitl.  C#.  Lk.  338.  2  R9I.  Air.  499.  /.  5.  The  only  dif- 
ference between  a  suttender  by  deed  and  by  pared  is  occarfoned 
by  the  statute  of  frauds. 

It  will  be  higUy  iticomrenient  and  contrary  to  justice  to  allow 
the  kfslity  of  this  distress ;  beoause  it  will  be  to  drive  the  kssot 
to  Ins  remedy  over  against  the  original  lessee. 
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X786.  Shepherd  for  the  defendant  contended  that  dib  agreement  SH 

■  not  amoont  to  a  surrender  from  Sellon  to  the  plasntiff.    Where 

^^^^  there  is  any  interest  or  eren  a  possibility  of  interest  reserved  in  the 

Ma»li«  lessee,  it  cannot  be  taken  to  be  a  surrender.  For  where  A,^  tenant 

SACK 

*'  for  life,  assigns  to  the  reversioner  for  the  life  of  die  roreraoneri 
he  may  distrain  on  him,  on  account  of  the  possibility  of  hb  sor- 
viving  the  reversioner.  So  where  a  lessee  rither  for  life  or  years 
leases  to  the  lessor  reserving  a  day,  it  does  not  amount  to  a  sur- 
render (a).  Where  rent  was  reserved  (though  the  whole  interest 
passed  from  the  lessee  to  the  reversioner)  that  equally  prevented 
its  bdng  considered  as  a  surrender(^).  A  reservation  may  be 
good  by  contract  though  without  deed(r).  He  admitted  that  no 
'  particular  words  were  essentially  necessary  to  constitute  a 
surrender}  and  that  it  may  be  collected  from  the  intention  of 
the  parties  appearing  on  the  instrument  executed  by  them  (i). 
In  the  present  case,  it  is  impossible  to  say  that  it  was  the  in- 
tention  of  these  parties,  as  it  is  to  be  cdlected  from  the  agree- 
ment, that  this  should  operate  as  a  surrender.  It  is  to  be  con- 
sidered only  as  an  under-lease;  for  the  defendant  is  to  hold  on 
the  terms  of  the  original  lease* 

As  to  die  rent  of  8/.  lo/.  being  payable  at  a  difierent  time  from 
that  of  the  3 1/.  lox.  if  it  appeared  on  this  instrument  that  it  was 
the  intention  of  the  panics  that  these  rents  should  be  consolid«ted» 
it  must  be  considered  as  payable  at  thesame  dme  as  the  odierssot 
In'4  Bac.  Ahr.  343.  it  is  sud,  « though  there  be  no  particnlar 
<<  days  mentioned  in  the  deed  for  the  payment  of  the  rent,  yet 
<<  if  the  manner  of  such  appointment  will  not  fully  answer  tbe 
^  design  of  the  contract,'the  law  in  such  case  will  adter  or  trans* 
<<  pose  the  words  of  the  deed;  because  it  is  the  great  end  of  die 
« law  to  execute  all  contracts,  however  unwarily  or  inartifidaOy 
^  framed,  according  to  the  purport  and  true  intention  of  tkpar- 
<<  ties  upon  the  whole  deed."  Here  the  mtention  of  the  parties 
is  evident,  and  the  Court  will  supply  their  defects  in  point  of 
fbnn(#].  Though  from  the  words  of  tlus  agreement  the  rent 
of  8/.  los.  is  to  be  paid  annualfy,  yet  it  is  evident  diat  the  parties 
did  not  mean  one  annual  pa jment  s  but  that  sum  was  to  be  paid 
annually  by  quarterly  payments  at  the  same  time  that  the  rent 
was  reserved  by  the  original  lease.  And  the  agreement  istopaf 
8/.  lox.  annually,  over  and  above  the  rent  of  31/;  los.  whicli 
indisputably  proves  that  the  lessee  was  to  pay  so  mwchperamam 
at  the  same  time  that  the  original  rent  is  pafahle. 

(«)  1 R^  x^.  387.  (4)  z)^,  JI5I.    I  rimi.  ays.  (0 1  y^tr^  MS. 

(i)  S^.  Tmtbit.  305.  (0  a  M.  je^.  ai3.  nmd.  171.  aW,  459-  Cf.  £&»M» 
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The  cases  which  make  a  distinction  between  contracts  bf     1786. 
deed  and  by  parol  were  before  the  statute  4  Gfo.  2,  c.  28.5  be-  ■ 

cause  unless  the  lessor  had  a  reversionary  interest  in  him,  he  f  "^'.^J 
could  not  distrain :  •  but  the  statute  says  that  where  there  is  a  re-  Maplb- 
serration  of  rent,  the  party,  having  a  right  by  way  of  contract,  has 
a  remedy  by  way  of  distress.  In  Pouknej  v.  Holmes  (a)  it  is  said, 
<«  where  the  lessee  demises  all  his  interest,  reserving  rent,  an  ac- 
«  don  lies  on  the  contract.''  That  case  was  before  the  statute 
4  Geo.  a.  by  which  distress  is  incident  wherever  a  rent  is  reserved. 
Blackstofu^  J.  in  his  G>nunentaries  {b)  says,  the  intention  of  the 
statute  was  to  put  all  rents  on  the  same  footing. 

As  this  agreement  therefore  was  no  surrender  of  the  lease, 
because  rent  was  reserved;  as  the  rent  of  8/.  i  or.  to  be  paid  an- 
nually over  and  above  the  31 A  10/.  must  mean  so  much  to  be 
paid  pet  annum  at  the  same  times  as  the  original  rent  was  re- 
served ;  inasmuch  too  as  an  action  would  have  lain  on  the  contract 
before  the  statute  4  Geo.  2.  and  since  that  time  the  party  has  a 
remedy  by  distress,  Selhn  had  a  right  to  distrain  for  the  nvhole 
rent.  But  if  the  Court  should  be  of  a  different  opinion,  at  least 
he  had  a  right  to  distrain  for  the  rent  in  the  original  lease ;  there 
is  an  avowry  for  the  quarter's  rent;  and  the  question  reserved 
ia,  whether  he  is  entitled  on  either  of  these  avowries, 

Rous  in  reply  was  stopped  by  the  G>urt. 

AsHHUSST,  J.  It  is  not  necessary  to  determine  whether  this 
agreement  amounts  to  a  surrender  of  the  whole  interest,  or  is  to 
be  considered  as  an  under-lease  only^  though  if  it  were  neces- 
sary, I  should  say  it  was  intended  that  the  premises  should  be  as- 
signed for  the  whole  term.  But  even  supposing  it  is  not  so,  and 
that  it  was  only  intexided  to  be  a  demise  from  year  to  year,  we 
must  necessarily  give  judgment  for  die  plaintiff^;  because  first,  I 
am  of  op'mion  that  the  8/.  lox.  at  all  events  was  reserved  annu- 
ally, and  not  by  way  of  rent ;  but  was  intended  to  be  a  payment 
of  a  sum  in  gross.  For  the  plaintiff  was  to  hold  on  the  terms 
mentioned  in  the  lease,  and  to  pay  8/.  los.  over  and  above  the 
rent  annually  reserved  towards  ihegood^wiU:  that  in  my  apprehen- 
sion  does  not  mean  a  sum  to  be  paid  as  a  rent,  but  a  sum  in  gross. 

But  even  if  it  were  reserved  as  rent,  yet  it  is  reserved  annually  i 
therefore  it  could  not  be  due  till  the  end  of  the  year,  and  the 
defendant  had  no  right  to  distrain  till  that  time.  Then  the  year 
not  being  at  an  end,  only  a  proportion  of  it  could  be  due. 

(«)  I  Stra.  405.  W  3  -8/.  Cm.  6,  ;• 
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1 786.        The  plaintiff  in  his  plea  in  bar  says  the  rent  was  not  m  anw; 
■  and  it  was  not  so ;  because  if  the  original  lessor  were  tenant  to 

t*V/I"  the  lessee  under  this  agreement,  yet  as  haying  an  interest  in  tke 
Maple-  premises,  Selhn  was  to  pay  rent  to  the  plaintiff.  The  coBse* 
^^^^'  quence  is,  that  the  plaintiff  has  a  rent  in  his  own  hands ;  tltft 
balances  the  rent  claimed ;  and  then  there  was  nothing  in  anear. 
BuLLER,  J.  I  am  satisfied  that  this  was  intended  to  be  a  sur- 
render of  the  whole  term.  The  lease  came  into  the  hands  of 
Sellon  by  assignment,  and  Smith  wished  to  have  it  again.  Ao^ 
there  is  no  colour  to  say  that  Smith  only  wanted  it  for  a  particaltf 
period  of  the  term ;  for  when  the  agreement  says  he  diaH  hafcit 
on  the  terms  of  the  original  lease,  it  means  for  the  whoie  tenn 
Then  as  to  the  8/.  10/.  that  is  the  consideration,  on  which  tbe 
surrender  is  made,  to  be  paid  towards  the  good-will.  SSsASm  had 
paid  a  sum  of  money  in  gross  in  order  to  get  the  assignment  of  the 
lease.  Instead  of  taking  back  that  sum  which  he  bad  paid,  he 
agreed  that  he  would  receive  it  back  again  by  annual  payments. 
As  it  is  not  expressed  on  the  face  of  the  agreement  (torn  what  time 
the  payment  of  the  8/.  i  ox.  was  to  commence,  it  mast  be  taken  to 
mean  from  the  time  when  the  agreement  was  made.  Supposing 
it  paid  in  the  middle  of  a  quarter,  it  cannot  be  appKed  to  rents  be- 
cause it  was  to  be  paid  for  the  good-witt  from  the  time  of  tk 
agreement.  In  doubtful  cases  where  the  parties  express  tfaao- 
selves  inaccurately,  the  Courts  will  expound  their  contractsaecord- 
ing  to  their  intention.  And  it  is  a  maxim  is  law  9&  to  judge  0/ 
contracts  as  to  prevent  a  niultiplicity  of  actions ;  Aereibtc  this 
must  be  taken  to  be  a  surrender,  in  order  to  prevent  two  actiotu 
instead  of  one.  For  if  Sellon  were  to  recover  against  Smkh^  the 
latter  might  recover  upon  the  lease  against  the  former,  wWd 
Z70. 484.]  would  be  absurd.  And  it  is  on  that  ground,  that  the  Qnirts  hxft 
-  construed  express  words  of  covenant  into  a  release;  A9  mppoAig 
the  obligee  of  a  bond  covenanted  that  he  would  not  sue  00  kf  the 
Courts  say  that  shaU  operate  as  a  release ;  for  if  it  operated  only 
as  a  covenant,  it  would  produce  two  actions.  So  here  it  bdng 
clear  that  Smith  was  to  have  the  lease  back  again,  k  operates  as 
a  surrender;  and  Sellon  cannot  recover  any  more  than  the  tf- 
I  ox.  which  is  to  be  paid  annually  as  a  sum  in  gross  ^  and  there- 
fore he  i^  entitled  to  an  action  of  assumpsit  to  recover  tliat  sqiD' 

J^tM  to  tli«  Tbk^' 
Churchiu 


JN  THE  TwB»rr-9BvsjiT«i  YwB  07  GEOBQS  III.  447 

CHUBCHtti,  against  Wilkins.  '''^* 

'JWIS  was  an  adioo   lipon  the  ease,   triea   before  Syrf,  ^^^^^ 
Baron,  at  the  last  Summer  Assizca  at  Oxford,  in  which  the  ^^„  ^. 
piamti*  dedarcrf  upon  a  special  agreement  to  bu^  of  the  dc-  contrrct  L 
feiubnt  tU  the  fat  or  taHow  which  th«  defendaiM  should  have  ^."[^thir 
to  dispose  of  for  12  months,  from  the  3  ist  of  July  1784,  at  the  the  defcn- 
price  of  4A  ^/r  stone.    There  was  a  second  coont,  stating  the  I'lJ^w  ^ 
agreemenr  to  be,  to  deli?er  the  fat  or  taltow  at  the  priee  of  4 j.  ^ *,?J^°** 
per  stone,  and  two  gallons  of  gia  to  be  dfRi^ered  at  Cbruttim,  i^JttV^ 
widi  general  counts.  //rstoae; 

rr«  ,  ,^  *nd  the 

The  agreement  pnwed  was.  That  die  plaiottir  was  to  give  4/.  contnct 
/.^stoK,  and  if  heg^  m,  othn-perjm  m^e,  hi  was  U  gwitbe  ^"^"L 
lameUthd^mda/K.    Upon  which  ^tf,  Baiwi,  being  of  opi- J^^^^^^ 
nifm  that  diis  was  »  material  variance,  nonsuited  the  plaiwtifl:     liver  it  at' 

Phmtr  sftewed  oause  against  a  mk  vrfaieh  had  been  obtained  ♦'^/^^^^ 
for  setting  thia  nonsuit  aside.    In  order  to  maintain  this  actios,  « -"'^  *•" 
the  ptainttf  ought  to  have  stated  in  his  declaration  the  entire  /^/^^^ 
cmitract :  but  he  has  omitted  to  set  forth  a  roost  essential  part,  '"'^'^\' 
namely,  liie  wbo/s  consideratioa  of  the  promise,  which  is  now  C^'held  «* 
only  partiaUf  set  forth.    Whether  it  would  or  would  not  have  anw."^'" 
been  necessary  besides  to  aver  perfermanee,  is  not  at  preseiA  [air' and  p. 
material  to  be  considered.    If  it  had  been  stated  geuerally,  that  r!  a,*  4"''* 
the  defendant  undertook  to  deliver  to  the  plaintiff  all  his  tallow,  ^'""'*'  ^^70 
witboue  espreseing  any  consideration  at  ail,  it  would  have  ap. 
peared  to  be  mudumpsOsm,  and  therefore  void.    Then  if  it  vmwm 
neeessuy  to  set  out  some  consideration,  it  must  be  e<|nally  as 
necessary  to  set  it  out  truly :  for  if  the  consideration  proved  is 
different  from  that  which  is  kid,  it  is  a  fatal  variance.   The  ds« 
daratien  shonM  have  stated  the  whole  consideration,  and  thea 
hare  averred  diet  the  plaintiff  was  ready  to  have  paid  the  4^.  /vr 
stone,  and  so  much  more  as  he  had  given  to  any  other  penon. 
For  if  in  Act  the  plaintiff  had  given  more  to  any  other  person, 
that  would  have  been  a  substantial  defcnee  for  the  *'*^'^Hant| 
which  upon  thie  occasion  he  was  precluded  from  going  into. 

As  to  VghirefB  case  («),  the  distinction  there  taken  waft  be- 
tween conditions  precedent  and  subsequent,  and  what  was  neeesr 
•My  to  be  averred  \  but  that  case  does  not  say  that  it  is  not  nbr 
quirite  to  set  out  the  whde  eemtract.  In  Cnt.  EUm.  8tt|  where 
the  dedaratSon,  after  stating  that  ineonsidevaititti  that  the  plamtitf^ 

H  h  2  would 
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ILL 

agaitui 
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would  pay  a  sum  of  money,  the  defendant  undertook  to  sunendcr 
a  lease,  only  ayerred  a  tender  of  the  money,  without  going  on  to 
say  that  it  was  either  refused  or  accepted,  the  averment  was  hekl 

Bower  and  j^ht,  contrd*  The  quesdon  is,  whether  this  is  s 
disjunctive  contract  ?  Here  is  enough  set  forth  in  this  contract 
to  shew  the  plaintiff's  title,  and  that  b  all  that  is  necessary. 
There  was  no  precedent  condition,  i  Lutw.  249.  Doctr.  PL  91. 
Where  two  considerations  are  in  the  alieriutive,  the  party  who  is 
to  perform  is  at  liberty  to  elect,  and  need  only  set  forth  so  nmch 
as  gives  him  a  right  to  sue.  In  Laion  V.  Pearce(a)f  the  phiotiff 
who  sued  for  a  penalty  under  the  lottery  act  of  17  6.  3.  c.  46. 
declared  as  upon  an  absolute  agreement  for  aol.  The  fact  was, 
that  the  contract  was  in  the  alternative,  either  to  take  ao/.  «r  aa 
undrawn  ticket  in  the  lottery ;  but  theelectioti  was  in  the  party 
sued.  There  Lord  Mansfield  said,  that  if  the  option  had  been  in 
the  ^mrUijfy  and  he  had  elected  to  take  the  aoiL  the  cootxaa 
would  have  been  sufficiently  stated,  because  he  wooU  thereby 
have  converted  the  agreement  into  an  absolute  contract  ias  the 
.payment  of  the  money  \  and  then  the  other  pan  of  the  alterna- 
tive in  the  original  bargain  would  become  surplusage.  Here  it 
was  in  the  power  of  the  plaintiff  to  elect  whether  he  would  give 
more  than  4/.  per  stone  to  any  body  else  \  and  having  ekded,  he 
reduced  the  contract  to  a  certainty;  and  then  the  whole  is  setoat, 
and  there  is  no  substantial  vanance  between  the  oontnct  laid, 
and  that  proved.  If  a  contract  be  variable  upon  a  oaoaagaacj 
which  does  not  happen,  the  original  contract  becomes  absolute. 

This  case  may  be  considered  in  another  view.  The  contract  in 
efiect  is,  that  die  plaintiff  will  buy  of  the  defendant  all  die  tallow 
at  a  certain  price,  prvt;tt£pi/ that,  if  he  gave  more  to  any  body  ebe^ 
he  would  give  the  same  to  the  defendant.  Then  how  is  the  de- 
fendant precluded  by  this  declaration  £rom  entering  into  the  na- 
ture of  his  defence  ?  It  is  enough  for  the  plaintiff  to  shew  that 
part  of  the  contract  wliich  he  is  to  perform,  ^nd  upon  the  trial 
thedefendant  may  takeadvanUge  of  theproviso  by  wayofdefence. 

As  to  the  cases  which  make  a  distinction  between  conditioDS 
precedent  and  subsequent,  they  are  not  applicable  to  the  present; 
for  here  nothing  more  was  to  be  performed  by  the  plaintiff.  He 
could  not  have  proved  that  he  had  not  paid  more  than  4/.  f 
stone  to  any  other  person  %  therefore  it  was  not  neoessarj  to  al- 
lege it,  because  it  would  have  been  averring  a  negative. 

{a)  Di^i.  15. 

7  AsHHVBlTi 
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AsHHURST,  J.    This  nonsuit  b  proper.    It  was  incumbent    1785, 
on  the  plaintiff  to  state  his  case  truly.  But  the  contract,  as  stated. 


is  different  in  sense  from  that  which  is  proved.  For  a  contract,  ^"jj^**^"' 
that  the  defendant  shall  deliver  all  his  tallow  at  a  particular  «f^#« 
price^  18  not  the  same  as  a  contract,  that  he  shall  deliver  it  at  that 
price,  wr  at  a  greater^  on  the  happening  of  a  particular  event. 
The  plaintiff  should  have  stated  the  whole,  and  then  have 
averred  that  he  had  not  given  more  than  4/.  per  stone  to  any 
other  person,  and  that  he  was  ready  to  have  paid  that  sum. 

As  to  the  case  of  Laton  and  Pearce^  it  does  not  appear  to  me 
to  contradict  that  principle. 

BuLLER,  J.  I  wish  to  have  an  opportunity  of  looking  into  the 
case  of  Laton  and  Pearee^  before  I  finally  decide  this.  But  lay- 
ing that  out  of  the  question  for  the  moment,  (for  I  think  it  will 
not  be  found  to  apply,)  this  case  admits  of  no  difficulty. 

This  is  an  action  on  a  special  agreement.  The«  agreement  is 
the  gist  of  the  action,  therefore  it  must  be  stated  tlruly.  And  this 
does  not  clash  with  the  principle  drawn  from  the  cases  cited  by 
the  plainrifi's  counsel,  which  says  that  the  plaintiff  need  not  set 
forth  dificient|)arts  of  an  agreement  which  are  not  essential  to 
the  right  of  action ;  for  here  the  contract  proved  is  different  in 
substance  from  that  wfeich  is  alleged.  For  the  declaration  states, 
that  the  plamtiff  was  at  all  events  to  pay  only  four  ihilUngs^ 
^ereas  the  contract  proved  was,  that  he  was  to  pay  so  mucb,  or 
sometbing  more^  as  events  might  happen.  They  difier  therefore 
in  this  respect ;  the  agreement  stated  in  the  declaration  is  for  a 
particular  price  absolutdj^  whereas  that  proved  is  for  the  sum 
sutcd  in  the  dechration,  or  some  other  price  conditionally. 

This  is  not  the  case  of  an  alternative  contract,  where  the  party 
has  his  option  to  do  one  thing  or  another;  but  it  depends  upon 
a  contingency,  because  according  to  some  future  event  it  is 
a  contract  for  a  greater  or  a  less  sum.  Therefore  the  term 
alternative  is  improperly  lised  here. 

Neither  is  this  like  the  question  in  \Jghtnt%  case.  But  the 
question  here  is,  whether  the  plaintiff  must  not  sUte  the  con- 
tract as  it  is  ?  and  whether  he  can  stati  a  contract  as  absolute, 
when  whether  it  is  absolute  or  conditional  depends  on  the  event 

of  another  fact* 

I  will  look  however  into  the  case  of  Latm  and  Pearce^md  if 

It  makes  any  difference  in  my  opinion,  I  will  mention  this  case 

aeain.  ^^^  discharged, 

^  On 
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l^S6.        On  the  next  day  BuBef^,  J.  said,  that  the  case  of  Law  zni 
fearcc  was  rather  against  the  plaintiff  than  otherwise ;  for  tk 


,?L  ""  *^"^^  »"  ^^^^'^  case  held  the  variance  to  be  fatal.    But  he  ob- 
Qgaina     served  that  that  was  an  alternative  contract. 


^^mmmmki^ 


Stunrdaj.  Tfac  KiNo  ogahut  Samuel  Hawkswokth. 

An  un-  /CONVICTION  on  the  lottery  act  22  G».  3.  c  47, 

I^e^nt  ^y  ^^^  '5*  section  of  that  act,  the  more  cficctuallyte 

to  sell  a.  prevent  abuses  in  the  selling  of  the  shares  of  lottery  tickets,  it 
tidc^ln  the  ^^  cnactcd,  <<  that  the  commissioners  shall  establish  an  office  Id 

lottcnr  be-  c<  the  city  of  London  or  Westminster  for  the  deposit  6f  tickets 

tjcketf  are  *^  intended  to  be  sold  in  shares,  and  every  ticket  in  any  soch 

iuTlh?  *'  lottery  as  aforesaid,  before  it  shall  be  divided  into,  or  sold  in 

commissi.  «  shares,  shall  be  brought  to  the  said  office,  and  shall  be  there 

wS  The  **  deposited  and  left  with  the  receiver-general  of  his  Mzjcstft 

penalty  io.     <c  sta^p  JutieS." 

fl'ctcd  by  *  #        t.        1      r      V 

the  aist  By  the  i6ih  section,  <«  every  agreement  for  the  sale  ot  a  snare 

S^aT  gL    "  ®f  a»y  ^^^'^  ^^^^  or  tickets,  so  to  be  deposited  as  afifrisoid,  shall 

3.  *.  47-       <<  be  expressed  on  a  piece  of  written  or  printed  paper,  veUam, 

"  or  parchment,  and  shall  be  impressed  with  some  mark,  device, 

«  or  stamp,  to  be  from  time  to  time  prescribed  by  the  said  coffl- 

<<  missioners  for  that  purpose." 

And  the  2i8t  section  inflicts  a  penalty  of  50/.  on  any  person, 
<*  who  shall  sell  or  agree  to  sell  any  share  or  shares  cf  any 
«*  ticket  or  tickets  in  any  such  lottery  as  aforesaid,  otherwise 
«  than  by  a  written  or  printed  agreement  on  a  piece  of  P^f^* 
**  &c.  stamped  and  marked,  &c." 

The  information  stated,  that  on  the  nth  July  1786,  the  de- 
fendant, being  a  lottery-office  keeper,  did  by  an  agreement  then 
and  there  made  between  the  said  defendant  and  one  Marj  Pats 
(the  same  agreement  being  then  and  there  expressed  on  paper)  sell 
to  the  said  Mary  Pais  a  skare,  to  wit,  one  sixteenth  part  ^  a  ticlet 
in  a  certam  lottery  esublished  by  an  act  of  parliament,  made  in  the 
26th  year  of  his  Majesty's  reign,  entitled  **  an  act  for  granting  to 
««  his  Majesty  a  certain  sum  of  money  to  be  raised  by  a  lottery ;" 
and  that  the  said  agreement  was  not  impressed  with  any  mari,  deviee, 
or  stamps  prescribed  by  the  commissioners  for  managing  the  duties 
uponstamped  vellum, parchment,  and  paper,  contrary  to  the  form, 
^c.  whereby  the  said  defendant  forfeited  for  his  said  oflence  the 

sum 
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sum  of  5oi    The  record  of  conviction  then  stated,  that  the  de-      1 786. 
fendant  being  summoned  before  the  justices,  pleaded  not  guilty 


to  the  charge,  whereupon  the  justices  proceeded  to  examine  the  ^***  Jw//** 
said  Afary  Pais^  who  deposed,  that  the  defendant,  on  the  iith     Hawh- 
July  1786,  kept  a  lottery-office  at  Charing  Cr^ssy  and  that  she     ''^*^"- 
went  on  that  day  to  the  said  office  for  the  purpose  of  buying  of 
the  defendant  one  sixteenth  part  or  share  of  a  ticket  in  the  lot- 
teryt  &€•    That  the  defendant  agreed  to  sell  her  the  same  for  the 
sum  of  nineteen  shillings  and  six-pence,  and  did  sell  her  the  same 
accordingly.    That  the  agreement  by  which  the  said  defendant 
did  so  sell  to  her  the  said  sixteenth  part  of  a  ticket  in  the  said  lot- 
tery was  then  in  his  said  office  expressed  on  unstamped pc^r^  and 
by  him  the  said  defendant  deliyered  to  her  the  said  Mary  Peus. 
That  she  then  paid  to  him  the  said  19/.  6d.  for  the  said  sixteenth 
part  or  share  of  a  ticket,  &c.     That  the  above-mentioned  paper- 
writing,  bdng  produced,  was  as  follows :  <<  Byfield  and  Hawks* 
<<  worthy  Charing  Cross^  received  July  i  ith,  1786,  the  sum  of 
<<  ninclecft  shilling  sand  six- pence,  being  in  consideration  for  one 
<<  sixteenth  share  of  a  lottery  ticket  in  the  ensuing  English  lottery, 
«  which  I  promise  to  deliver  to  the  bearer  hereof  on  the  re*deli- 
"  very  of  this  receipt,  before  the  drawing  of  the  said  lottery. 

«  For  Self  and  Co. 

<«  Samuel  Itawisworth.** 

Whereupon  the  justices  (no  defence  being  offisred)  convicted  the 
said  defendant  in  the  sum  of  50/. 

Beartroftf  for  the  defendant,  objected  that  agreements  for  the 
sale  qI  shares  of  tickets,  before  such  tickets  are  issued,  are  not 
required  by  this  act  to  be  upon  stamped  paper.  For  the  1 5th  sec- 
tion of  the  act  requires  (amongst  other  things)  that  all  tickets, 
before  they  are  divided  into  shares,  shall  be  deposited  with  the 
commissioners  appointed  by  that  act.  Now  by  the  following 
section,  on  which  this  conviction  is  founded,  it  is  required  that 
every  agreement  for  the  sale  of  shares  of  such  tickets,  so  to  be  depo^ 
sited  su  aforesaid^  sdiall  be  stamped.  This  agreement  therefore 
does  not  come  within  that  description.  Because  it  does  not  ap- 
pear that  at  the  time  that  this  agreement  was  made,  the  tickets 
were  issued  or  deposited,  and  the  act  only  attaches  upon  agree- 
ments made  for  the  sale  of  shares  of  such  tickets  so  to  be  deposited. 

Neither  is  this  the  sale  of  a  share  of  a  ticket  within  the  2i8t 
section  ;  because  this  is  only  an  agreement  for  the  sale  of  a  share 

of 


452  CASES  IK  MICHAELMAS  TERM, 

1 786.     of'a  ticket  generally ^  and  not  of  a  specifie  ticket    But  the  penalty 
cah  only  attach  upon  the  sale  of  a  share  of  some  particular  ticket 


^"^  f^'d^  numbered.  Therefore  this  is  neither  within  the  spirit  nor  the 
Hawks-    letter  of  the  statute. 

Ersiinef  corttrd,  ws^  stopped  by  the  Court. 

AsHHURST,  J.  The  constructbh  contended  for  by  the  de- 
fendant's counsel  would  be  a  total  repeal  of  this  act  of  parlia- 
ment It  was  passed  in  order  to  prevent  a  multipUcity  of  shares 
being  sold  before  the  tickets  were  delivered  ;  for  before  Ac  issu- 
ing of  the  tickets,  the  lottery-office  keepers  might  harecoD- 
tracted  for  the  sale  of  tickets  to  a  large  amount,  when  in  fact  tbey 
were  worth  nothing :  this  was  the  very  evil  which  the  act  io- 
tended  to  remedy.  The  Legislature  therefore  directed  that  the 
tickets  should  be  deposited  before  the  office  keeper  should  sell  at 
all.  And  the  deposit  of  the  ticket  is  a  security  to  the  purcbasa. 
But  if  it  were  permitted  to  sell  shares  of  any  tickets  before  diey 
were  delivered  out,  a  man  might  practise  with  impunity  every 
fraud  which  the  act  was  intended  to  prevent.  Therefore  this  is 
not  a  construction  against  the  spirit  or  letter  of  the  act. 

BuLLEit,  }.  Nothing  can  be  more  express  than  die  words  of 
the  21st  section.  By  that,  no  share  can  be  sold  or  agreed  for 
but  on  stamped  paper.  Thierefore  it  is  immaterial  whedier  this 
agreement  was  before  the  delivery  out  of  the  tickets  or  afterwards. 

By  the  15  th  and  i6th  sections  two  things  are  required  to  be 
done,  that  die  ticket  shall  be  deposited,  and  that  the  shares  shall 
be  stamped :  the  defence  set  up  is,  that  because  the  defendant 
has  offended  in  both  these  particulars,  that  he  ought  not  to  be  pun- 
ished for  either.  According  to  the  true  construction  of  the  sta* 
tute,  all  tickets  are  within  it.  If  a  party  sell  a  share  «pd^ 
depositing  the  ticket^  he  is  guilty  of  an  offence  within  the  act;  and 
if  he  sell  a  share  on  unstamped paper^  he  is  likewise  guilty.  Then 
the  words  **  so  to  be  deposited^^  in  the  latter  section,  iniist  mean 
any  tickets  which  by  the  act  are  directed  to  be  deposited. 

Conviction  affirmed. 


The 
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1786. 


The  Kino  against  Downes.  s^,irdp, 

Nov,  znh. 

XpIOHT  issues  were  joined  on  the  pleadings-on  this  infonna*  where  any 

"^  tion,  which  was  in  the  nature  of  a  quo  warranto,  calling  ^^^t^ 

nu  18DCS  m 

on  the  defendant  to  shew  by  what  tide  he  exercised  the  office  of  a  fw  mr. 
Bridge^master  of  the  borough  of  Bridgerwrtb.     At  the  trial,  six  ^^^ig^^" 
of  them  were  found  for  the  defendant,  and  the  two  last,  which  ^f "»!  ^ 

•  -         ,  the  proaecu* 

were  on  the  electbn  and  admission  of  the  defendant,  were  found  tor»  on 
for  the  prosecutor.  m^J***' 

A  rule  having  been  obtained  to  shew  cause  why  the  master  of  ooncr  ia 
the  Crown  Office,  in  taxing  the  costs  in  this  cause,  should  not  be  flitiOcd  m' 
directed  to  disallow  the  costs,  on  account  of  the  six  issues  found  ^f^^  <">  ^ 
for  the  defendant,  » 

Bioreroft^  Caldeccit,  and  Binuon,  now  shewed  cause,  and  con- 
tended that  it  had  been  the  constant  practice  to  allow  costs  to 
the  proeectttor  on  all  the  issues  on  quo  warratUo  informations,  if 
judgment  were  given  against  the  defendant  on  any  one.  That 
no  authority  could  be  found  contradicting  this  practice.  That 
m  the  case  <^  the  Xang  y.  Dunning  (a),  where  on  the  trial  of  a 
9110  vforranto  information,  sevdn  issues  were  found  for  the  de- 
fendant, and  two  for  the  prosecutor,*  a  similar  application  had 
been  made,  which  was  refused  by  the  Court  i  and  the  costs  weie 
allowed  to  the  prosecutor  upon  all  the  issues.  That  under  the 
9  jtnn.  c.  20.  there  is  no  appointment  of  costs ;  and  if  judgment 
of  ouster  be  given  against  the  defendant,  the  prosecutor  is  enti- 
tled under  that  statute  to  costs  on  all  the  issues. 

jBtfWfT,  in  support  of  the  rule.  A  ^110  warranto  information 
has  of  late  years  been  considered  in  the  nature  of  a  civil  action. 
A  prosecutor  is  only  entitled  under  the  9  Ann.  to  costs  in  the 
same  cases  as  the  phintiff  in  a  civil  action  is  under  the  statute 
of  Glouctiter  (^).  And  it  has  been  the  invariable  rule  to  allow 
costs  to  a  plaintiff  in  a  civil  action  on  those  issues  only  which 
are  found  for  him.     Astky  v.  Tomg,  a  Burr.  1232. 

The  statute  of  the  4  Ann,  c.  i6.  is  not  applicable  to  this  case 
where  the  pleas  are  single }  for  that  only  gives  the  whole  costs 
on  double  pleas'where  theplaintiff  recovers  upon  any  one  of  them* 

Fir  Curiam.  There  is  no  analogy  between  this  and  civil  pro- 
ceedings.   In  doubtful  cases,  the  practice  which  has  unifonnly 

(«)  Af.%4G.$.B.M.  (i)  €  Mi.M. 

obtained 
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1786.     obtained  in  the  Crown  Office  since  Queen  Anni%  time  is  suffi- 
cient to  decide  this  question;  and  therefore  the  prosecutor  is  en- 


The  KiKa   ^j^j^j  ^q  ^^g^g  ^^  gfl  ^Jj^  issttCS. 
bowvis.  Rule  discharged. 


T^*d^.  Dychs  against  Burootke. 

Judpnent      nUNNINGTON  shewed  cause  against  a  rule  which  had 
5"^i^rt  been  obtained  by  GiUs,  why  the  proceedings  should  not  be 

^ « ^^  ^  set  aside  for  irrqrularity.     The  irregularity  complained  of  was, 
mjur  14     •  that  judgment  was  signed  on  the  morning  {b)  of  the  day  after  the 
tte  rime  rf  Pl€a  was  demanded. 
thcpki  dc       The  cause  shewn  was,  that  the  judgment  was  not  signed  till 

24  hours  after  demand  of  the  plea. 
In  support  of  the  rule  it  was  contended,  that  this  could  not  be 

done  until  the  opening  of  the  office  in  the  afternoon,  before 

which  a  plea  had  been  delivered. 
.  Ptr  Cur.  The  rule  is,  that  judgment  may  be  dgncd  for  want 

of  a  plea  at  any  time  after  twenty-four  hours  from  the  time  of 

the  plea  demanded.  Rule  discharged. 

But  the  Court  gare  the  defendant  leave  to  plead,  upon  W- 
ment  of  costs. 

{a)  Provided  the  time  ibr  pleading  be  expired.   BrwUt  vi  Eiwurds.  p.  4-  "^"^ 
{b)  Thi«  objection  was  probably  founded  on  the  case  of  Sotitbertm  one,  &c  v.  On^ 
JUUi  Barma,  4to  edit^  166, 


Tviufay,  Shetelworth  against  Neville. 

Nov.  list, 

htir^aUaw?  T^EBT  On  two  bonds,  made  by  the  defendant's  fattei  ^ 
who  was''*  U  first  of  wWch,  dated  31st  March  1756,  was  m  80L  aw 
^%tl^^  the  second,  dated  the  rs*  of  December  t^^5,  was  in  480^ 
i^anceitor,  pi^g.  jgt,  The  general  issue*  ad,  Nothing  by  descent  3«»^ 
c  Jmed  to  bond  given  to  the  defendant  by  his  father  on  the  aad  d  M^ 
nSTmTr  i78S»  for  136/,  conditioned  for  the  payment  of  6W.  andfate^ 
money  laid  a„d  that  Aerc  is  now  due  for  principal  and  mterest  70/.  tos.  i 
^r/^/Sie  plea  then  stated,  That  the  defendant  had  not  any  lands  «W^ 
flnlTt     ments  which  were  the  lands  or  tenements  of  his  father  by  here 

cannot  oe  ^_ »     i.^<rf_ 

supported,    ditary  descent  in  fee-simple  from  his  fathcr;i  except  a  certain  m 
Mes,        .     *  ^  loagc 
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sodg^  C3T  dweRing^hoose^  \nth  the  appurtenances,  erectcdl^y  hi8    1786. 

father  \n  his  lifetime  upon  a  certain  piece  or  parcel  of  ground, • 

Siruate  and  being  in  the  parish  of  Tolkshurst  BecHngham,  In  the    ^^***^ 
tottiity  of  Essex,  and  now  in  the  tenure  or  occupation  of  the  de-     agaittf 
fendant)  and  also  except  a  certain  windmill,  with  the  appurtc-  *'*'''•''*• 
nances,  purchased  by  his  father  in  his  lifetime,  situate  and  being 
in  the  same  parish,  and  now  in  the  tenure  ot  occupation  of  the 
defendant  1  nvhicb  said  lands  and  tintrHirtts  are,  in  the  first  placCy 
siAJ^ct  and  KaUe  to  the  payment  and  satisfaction  of  the  Said  sum 
of  70/.  10/.  so  due  and  owing  to  the  defendant  upon  the  said 
writing  obligatory  as  aforesaid;  and  also  to  the  payment  and  sa^ 
tisfaction  of  a  certain  other  sum  of  loo/.  laid  Out  and  expended  bf  the 
defendant,  since  the  death  of  bis  father,  for,  in,  and  about,  the  repair^ 
ing  of  the  said  windmill,  with  the  appurtenances,  over  and  beyond  the 
amount  of  the  rent,  issues,  and  profits  thereof,    4lh,  That  there 
were  no  assets  except  the  said  messuage  and  windmill,  which 
were  first  subject  to  the  payment  of  70/.  lox.  for  ptinctpal  and 
interest  due  on  the  bond  to  the  defendant.     5th,  That  there 
were  no  assets  except  the  said  messuage  and  windmill. 

To  the  third  plea  there  Was  a  general  demurrer,  and  joinder 
in  demurrer ;  on  which  the  present  question  arose. 

Gibbs,  in  support  of  the  demurrer.  The  question  is.  Whether 
the  heir  is  entitled  to  retain  for  the  repairs  mentioned  in  the 
third  plea  against  the  bond-debt  due  from  his  ancestor? 

An  heir  cannot  by  his  own  act  raise  a  charge  on  the  estate  in 
his  own  fafour  which  shall  supersede  the  incumbrances  of  his 
ancestor.  The  present  defendant  took  this  estate  subject  to  the 
claims  of  the  specialty  creditors  of  his  father.  Me  has  no  more 
claim  against  a  creditor  by  bond  for  an  allowance  of  this  sort, 
than  against  a  mortgagee  out  of  possession  who  brings  an  eject- 
ment ;  for  a  mortgagee  would  be  entitled  to  recover  the  posses- 
sion, not  subject  to  any  improvements  made  by  tlie  heir.  There 
is  no  difierence  between  such  an  action  and  the  present,  since 
die  fruit  of  the  judgment,  namely,  the  execution,  is  in  eflect  the 
Same.  ITie  defendant  in  the  present  case  claims  an  allowanee* 
because  the  repairs  have  eiceeded  the  rents  and  profits:  but  sup- 
posing the  excess  had  been  the  other  way,  the  obligee  could  not 
have  recovered  them  in  this  action.  And  therefore  whatever  the 
defendant  may  have  expended  in  repairs,  the  loss  must  fiaU  on 
tkim.  The  plea  goes  only  to  the  time  of  pleading.  And  if  the 
pbundff  should  recover  In  this  actioii,  the  hen:  wiB  receive  the 

rents 


NEVILtK* 
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1 786.     rents  and  profits  between  the  times  of  pleading  and  of  ezecation. 
'  This  shews  that  the  plea  cannot  be  supported  on  any  principle 

woiTiT    of  J^^^<^^ ;  f^  ^c  defendant  admits  that  he  has  only  a  claim  for 
^gMma     the  excess  of  the  repairs  beyond  the  rents*  and  yet  will  continue 
receiving  the  rents  till  the  executbn,  without  making  any  al- 
lowance. 

There  are  also  particular  objections  to  this  plea  in  point  of 
form.  It  is  perfectly  new,  which  afibrds  a  strong  argument  for 
saying  that  it  cannot  be  supported,  as  the  same  circumstances 
must  have  frequently  occurred. 

Though  an  executor  may  plead  payment  of  a  simple  contract 
debt  before  notice  of  a  specialty,  yet  the  deflendant  in  this  case 
has  not  pleaded  that  he  made  these  repairs  before  notice  of  the 
plaintiflPs  claim. 

Neither  is  it  stated  that  these  repairs  were  necessary:  thcf 
might  be  ornamental  ordy. 

Again,  it  appears  that  all  the  repairs  were  made  <m  the  mnd- 
miBahne:  but  the  pleas  states  that  the  repairs  exceed  the  rents 
and  profits  of  the  whole  estate. 

JFood^  contri,  admitted  that  this  was  a  new  plea,  but  be  con- 
tended that  on  principles  of  equity  it  might  be  supported.  As  to 
one  of  the  formal  objections,  that  it  is  not  stated  that  tMs  mo- 
ney  was  laid  out  in  necessary  repairs,  that  has  no  weight,  because 
repairs^  ex  vi  termini^  must  mean  necessary  repairs  i  and  orna- 
ments cannot  be  included  under  that  description. 

There  is  no  doubt  but  that  the  heir-at-law,  being  a  bond  cre- 
ditor, is  entitled  to  a  preference  in  respect  of  his  own  bond 
debt ;  and  he  is  liable  no  further  than  the  value  of  assets. 
And  where  an  heir-at-law  has  paid  a  bond  debt  to  the  value  of 
the  lands  descended,  it  is  a  good  plea.  Here  the  heir-at-law  is 
merely  a  trustee  for  the  benefit  of  the  bond  creditors;  and  there- 
fore, considering  him  in  that  light,  he  is  entitled  to  alljustal. 
lowances ;  and  if  he  had  expended  any  money  upon  the  pre- 
mises, it  would  have  been  allowed  him  in  equity.  Supposing 
tliis  estate  had  been  devised  to  the  heir  at-law  for  the  paym»t 
of  debts,  and  he  had  expended  this  money  in  necessary  repairs 
upon  the  premises,  he  would  have  been  entitled  to  have  pleaded 
the  matter  in  bar.  It  is  true  that  this  is  not  a  devise  to  a  trustee 
for  the  payment  of  debts,  but  the  law  has  appropriated  this 
estate  in  the  hands  of  the  heir  for  the  purpose  of  paying  debts; 
and  there  is  no  difference,  whether  an  estate  be  devised  to,  or 

whether 
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whether  the  law  casts  it  upon,  the  heir  for  the  same  purpose.     17  8d. 
That  is  the  case  With  respect  to  a  guardian :  if  he  lay  out  money  ' 

in  repairs,  the  Court  of  Chancery  will  allow  them  to  him.  So  ^^Hl^ 
if  a  bond  creditor  were  to  extend  the  land  which  descended  to  ^««^ 
the  heir,  and  being  in  possession  was  obliged  to  lay  out  money 
in  necessary  repairs,  the  heir  would  be  obliged  to  liquidate  these 
expenses  before  he  could  recoyen  Also  where  tenant  by  elegit 
ha6  laid  out  money  for  repairs,  he  is  endtled  to  retain  the  rents 
and  profits  till  he  is  repaid. 

GMs,  in  reply,  was  stopped  by  the  Court. 
AsHU  URST,  J.  It  is  certainly  a  strong  presumptive  argument 
that  this  plea  is  bad^  that  it  is  the  first  time  it  has  ever  been  at- 
tempted to  be  pleaded.  But,  on  the  reason  of  the  tUng,  it  is 
not  good.  And  besides  there  are  some  defects  in  point  of  form* 
mrst,  it  is  not  stated  that  these  were  necessary  repairs.  If  the 
heir-at-law  were  to  be  aUowed  all  the  money  which  he  were  to 
lay  out  in  repairs,  he  might  lay  out  more  than,  was  necessary. 

Again,  it  is  not  alleged  that  he  had  no  notice  of  the  plainttfi's 
demand  before  these  repairs  were  made. 

But  a  more  substantial  objection  in  point  of  reason  in  this  case 
is,  that  the  case  of  an  heir-at-bw  is  not  like  that  of  a  trustee  for 
the  payment  of  debts.  A  trustee  is  not  at  liberty  to  apply  the 
rents  and  profits  to  hb  own  use :  they  m.ust  go  in  diminution  of 
the  just  debts.  But  that  is  not  the  case  with  respect  to  an 
heir-at-law ;  for  till  the  possession  is  recovered  against  him,  he 
is  entitled  to  the  rents  and  profits ;  and  he  is  entitled  to  receive 
them  till  judgment  is  given  against  him.  In  the  mean  time  he 
may  have  received  more  than  sufficient  to  pay  for  the  repairs. 
Therefore  I  am  of  opinion  that  the  plea  is  bad. 

ButLsa,  J.  What  is  decisive  in  this  case  is,  that  it  is  not 
stated  that  these  were  for  necessary  repairs.  The  word  ^<  repair/* 
is  not  a  technical,  defimte  expsession ;  it  may  be  used  fraudu- 
lently. If  the  repairs  were  not  necessary^  it  is  undoubtedly  bad. 
Therefore  thcie  is  no  occasion  to  go  into  any  other  part  of  the 
ease. 

Jttdgmetit  for  the  plaintiff. 


The 
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'^j^;^    The  Kino  agaimt  Tke  InhabUwto  of  Fiuon^uy. 

wheiet  npWO  jmtices  retnovcdi  by  aa  order»  AE»y  IPd^^Mii  widtv* 
STtenr*  -"^  '<i<i  bcr  five  chUdccn,  fiom  the  parish  of  Bidwo^  in  ibt 
»«<^<^^  OQunty  9f  Wcamkif  to  tbc  parish  of  FHhngUji  which  order  va» 
ptrishof  if.,  coafirmftd  by  the  Sessions,  who  stated  the  foUowing  caae : 
J^^^^  That  the  pauper  Mary  JVatson  1 6  years  ago  married  J^lm  W$l^ 
nement  of  son^  who  was  bom  in  the  parish  of  FUkngkf.  That  the  said  Ji» 
i/'io#.^  Watson  rented  a  farm  of  40/.  a-year  ia  the  said  parish  of  FiUmg- 
•T^"^^  4j,  and  about  Ladf^y  178 j,  bring  distrained  upon  for  rent,  hi 
tog  pariah  of  Icft  the  sakl  fsTm^  and  came  to  the  aforesaid  parish  of  B4dmmA 
^rddraibe  ^^  ^^^  ^^^  ^^  ^^  ^^^^P  purchased  for  him  by  his bpotha 
from  hit  out  of  the  Said  distress.  That  about  the  said  Ladf-diq  1 7^39  ^ 
UUmiT^  ^d  John  JT^sm  took  a  house  and  three  cbsca  of  had  of  tbc 
"'^hT^  yearly  rent  of  8/»  in  the  said  parish  of  Bedrnmih^  and  lived  ia  the 
u  k*  taken  wA  housCf  sttd  rcsidisd  on  the  aame  for  about  three  years  ^  iumg 
wAiUfe*""  which  time  the  rent  was  paid  a^  follows  j  to  wit^  the  fiwt  hatf 
pieas€j,%nd  year  by  the  said  Jdm  ^«i^^om^  the  next  half  year  by  the  said  t^- 
Z^xi%t  *uh  of  FMmgky^  the  thisd  half  year  by  the  said  >bi  ITdtorv 
nffidut*  *  ^>^  ^b^  fourth  by  a  distress*  That  about  the  said  Ltufy^  l^^'h 
taking  of  a  Tbomtff^  WaUm^  ina  coa?ersation  with  bis  brother  the  said  ^oia 
zoT'/^'  ^  WaUm^  concerning  his  family  and  potroi^,  sMd^  <<  I  am  seoy  for 
^ifiwunder  cc  jqu^  familyt  and  therefore  I'll  give  you  a  close  ia  the  pamb  ef 
Z4  c\  *'  ^4^  (an  adjoining  parish  to  Ae  parish  of  UtimfHk^  eo«lMi>- 
[dT^R.  '^  ^^  '^'^^  ^^  ^^^^'  ^  enjpy  as  long  as  I  pkase,  aad  to  take 
730.  <*  8s?un  when  I  please,  and  yon  shaJl  pay  n^ing  im  ViT  hjA^ 

7  ik  itt  ^^  7^  Watson  enjoyed  the  seid  close*  wbieh  w«aof  the  ywif 
4&A36S.]  Yjjiie  of  2&  ro/,  for  three  yeaiv>  during  which  thne  ihs  said  9k- 
mas  hia  brother  paid  not  only  the  kod  tsch  hut  ww  tsicdMid 
paidthe  poor's  ratea£brthe  smm^  Theft  all  the  tiKagt  vasdootf 
by  the  harass  and  servants  of  the  said  Tionms  WaispnttSi  wboi« 
expense  and  by  whose  servants  the  harvest  waa  gae  ia»  Ibtt^ 
during  one  year  the  said  John  Watson  so  enjoyed  the  said  dsse, 
part  dheienf  waa  S0wn  with  Che  wheat  of  the  said  John  Wetson^ 
procured  by  the  gleanings  of  his  children  and  family;  and  in  die 
last  year  the  said  part  of  the  said  close  was  sown  with  com  if  At 
said  Thomas  Watson^  at  whose  expense  the  crops  rf  the  smi  am 
were  drawn  to  and  delivered  at  the  bouse  of  the  scad  John  JFatsoat  in 
the  said  parish  of  Bedworth.  That,  during  the  said  three  years, 
the  cattle  of  the  said  Thomas  were  never  put  mto  the  said  dose, 

3  except 
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except  for  the  ^Tpo«e  of  ploughing  and  aowing  the  land,  and     lfi6» 
gathering  the  crops  ;  but  that  the  cattle  of  the  aaid  Jabn  Watson  — - 
wwe  upon  the  said  close  during  the  time  he  so  enjoyed  the  saaH:«     g^^ 
Mingajf  BMwn^  and  Gwgb^  shewed  cause  agaunat  the  rule  '^^  '■^^ 
foff  ^uashifi^  the  order  of  Sessions.    This  is  not  a  sufficient  t^Un^  Fillo  v*i 
of  a  lenenaent  of  lo/.  a-year  within  the  meaning  of  the  statute       ^^' 
{a).  Nor  does  the  case  of  South  Sydenham  and  Lmertm  (^)  applj 
ta  it,  which  wasmudi  relied  on  by  the  other  side  at  the  Sessions; 
because  here  is  no  taking  at  all  of  the  a/*  loi.  /#r  ami. 

They  admitted  that  there  was  no  fraud  ia  the  case ;  but  the 
pauper  was  a  mere  object  of  charity.  It  is  absolutely  necessary 
hovever  that  a  man  should  be  of  sufficient  aHliij  to  taSsA  a  tene- 
aieat  of  lo/.  per  aim.  otherwise  he  does  not  come  within  the 
statute  \  and  upon  this  point  have  all  the  cases  been  detennine4 
The  tal^g  must  be  in  some  degree  aa  a  tenant:  But  this  was 
meittly  a  permission  of  the  brother  to  let  Mm  take  the  profits 
For  the  biothcr  continued  ia  the  kgal  eceupalaon  of  the  land 
the  whole  time.  To  admit  thia  to  he  a  taking  would  be  to  ea^ 
canrafe  fraudulent  settlements* 

Btorenfi  and  WUUf^  emtri.  No  inconvenience  can  arise  ftom 
the  latier  argument,  because  fraud  must  in  all  casea  be  espressly 
&)Uiid  by  the  Sessions.  But  if  fraud  had  been  intended^  it  is  moit 
probable  that  thece  would  have  been  a  colourable  reaut. 

The  statute;  only  speaks  of  persons  immog  u  sHtb  upon  a  tenop 
nient  of  lol.  a-year  \  and  takes  no  notice  of  the  rdative  situatiott 
of  laadloxd  and  tenant.  Then  the  only  iieestion  is»  did  ^is  pau- 
peir  ernie  U  setth  on  such  a  tenement  ?  In  Soiah  SytUnbmn  and 
Lamtrtm^  Lcsrd  Ch«  J^  P^irhir  said,  <<  the  fiMM%of  the  rent  is 
^  not  materialt  but  the  vo/k/  of  the  land.  Andif  a  man  should, 
<<  out  of  Undmts^  settle  another  in  a  tenement,  of  lo/.  ptr  am. 
<<  ndue,  reserving  no  rent,  yet  that  will  not  alter  the  ease."  Thia 
case  doea  not  go  quite  so  far;  because  it  is  only  a  part  tf  the  te- 
nfinM»twhichiaexijoyedasagift.  The  mischief,  which  the  sti^ 
tate  infolded  to  guard  against,  was  vagnuicy ;  but  if  a  man  is  not 
likely  lo  becoflus  chaifeabk,  he  is  not  to  be  lemoved  under  dukt 
actb  The  preaost  pauper  therefore,  being  in  possession  of  a  lesio- 
wmia%  f£  loA  t^  amn^  vsdue,  was  not  likely  to  become  so.  In 
all  the  casea  decided  on  thia  point,  not  the  r<M#,  but  the  vo&ir, 
h»9k  been  heM  to  be  the  ctkerkn.  Rmm  v,  St.  MMewr  JMmJ 
Grm{Q).  Rm  y.  BUidak  Kkkm  [di^  RiPry.  S<ndhv»ld  i^. 
Bm^%.WHt9miJ). 

W  «»*^HC,a.ft».  (SJi  «^.J7.i*«f.35«.         (» )  Arm  «.  C.  574- 

if^  Smrr.  S.  C.  8a8.  (0  Burr,  a  C.  14a  {/)  J^mrr,  S.  C.  166. 

The 
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1786.        The  personal  ability  of  thepartfis  not  material;  and  the  maC« 
ter  of  credit  has  never  been  considered  as  the  snbstandve  coosi- 


"^^^^  deration.    Here  is  an  actual  occupation  by  the  pauper.    That 

The  inhabi.  was  dearly  a  demise  to  him.    He  was  liable,  if  called  upoa».to 

F1I.LON0.  pay  church  and  poor  rates  in  respect  of  such  occupancy.    And 

^'^'      he  was  so  far  in  complete  possession,  that  he  might  have  main- 

tained  trespass  against  all  the  world  but  his  brother. 

But  even  if  some  rent  must  be  paid,  thb  b  to  be  taken  a 
only  one  tenement,  though  lying  in  difierent  parishes,  and  then 
iniact  there  was  a  payment  of  rent  for  a  tenement,  whidi  is 
stated  to  be  of  the  value  of  loA  a-year.  ^ 

AsHHURST,  J.  In  all  cases  upon  settlement  hw,  it  is  the  safest 
way  to  adhere  to  the  vwrds  of  the  act.  For  if  we  once  depart 
from  that  line  it  leads  to  endless  uncertainty.  Now,  taUng  it 
upon  the  words  of  the  act,  nothing  can  be  more  dear.  They 
are,  <<  that  it  shall  and  may  be  lawful,  upon  complaint  made  by 
<<  the  churchwardens,  &c.  within  forty  days  after  any  such  per- 
<<  son  Of  persons  coming  to  settle  as  aforesaid  in  any  tenewuni  tmder 
«  the  yearly  value  of  10/.  for  any  two  justices,  &c.  of  the  division 
«*  where  any  person  or  persons,  that  are  likdy  to  be  chargeable 
^  to  the  parish,  shall  come  to  inhabit,  by  their  warrant  to  re- 
«  move,  &c/'  The  act  does  not  say  any  thing  about  oKBtj. 
That  is  not  the  criterion.  And  if  the  party  comes  to  reside  upon 
a  tenement  of  10/.  a*year,  he  cannot  be  removed,  and  then  he 
gsuns  a  settlement  by  40  days'  residence* 

But  if  ability,  or  rather  confidence,  were  to  be  taken  into  con- 
sideration, according  to  the  case  reported  in  Strange  i  yet  if  a 
man  has  sufficient  credit  and  confidence  reposed  in  him  byan- 
other,  as  to  be  trusted  with  a  tenement  of  1  o/.  a-year  value,  even 
out  of  charity,  that  is  suffident  to  answer  the  intent  of  the  sta- 
tute, because  such  an  one  is  not  likdy  to  become  chaigeablc 
Therefore  ndther  upon  the  words,  nor  upon  the  meaning  of  tbe 
act>  was  this  man  removeable,  and  so  he  gained  a  setdemeot. 
*  BuLLER,  J.  It  is  admitted  by  the  counsel  in  support  of  the  or- 

der, that  this  is  the  first  case  which  has  come  directly  before  the 
Court  for  a  construction  on  this  part  of  the  statute.  I  have  no 
difficulty  on  this  point,  because  I  have  often  given  it  as  my  opi- 
nion, that  the  safest  and  wisest  way  in  all  questions  rdative  to 
.  settlements  is  to  adhere  to  the  letter  of  the  law.  Great  mischirft 
have  arisen  froni  departing  from  it^  Now  the  words  of  the  act 
cannot  admit  of  a  doubt.  They  only  speak  of  person^  eon^gte 
sfttle  in  a  tenement  of  lo/.  a-year ;  who  canooc  be^removed. 

As 
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As  to  the  question  of  fraud,  I  do  not  feel  any  force  in  that  ob-     1786. 
jection,  because  that  question  is  open  to  the  sessions  in  every  case 
as  it  arises*  Besides,  it  is  the  peculiar  jurisdiction  of  the  justices, 


The  Kino 


and  not  of  this  Court,  to  say,  whether  the  particular  case  be  frau-  The  inhabit- 
dnlent  or  not.   If  diey  do  not  adjudge  it  to  be  fraudulent,  it  is   f'llonc- 
not  competent  for  this  G>urt  to  say  that  it  is.    I  doubt  whether       '''^* 
in  this  ca^  the  order  of  sessions  might  not  be  founded  on  the 
idea  tiai  it  was  fraudulent.     If  they  had  said  so,  we  should  not 
have  difiered  from  them;  but  they  have  not  found  it  so. 

Next,  as  to  the  question  of  ability.  It  seems  to  me,  that  this 
idea  is  founded  chiefly  on  the  words  of  South  Sydenham  and  Ztf« 
mertofi  {a).  But  the  words,  if  attentively  considered,  will  not  war* 
rant  the  construction  put  iqpon  them.  For  the  credit  which  he 
has  is  only  for  the  rent  which  he  is  to  pay ;  but  that  is  only  as 
between  him  and  the  landlord ;  the  credit  is  given  by  the  landlord. 
Ld.  Ch.  J.  Parker  first  says,  «  If  a  man  hires  a  house  at  a  small 
<<  rent^  and  pays  a  fine,  yet  if  the  house  is  worth  jol.fer  ann.  it 
<<  makes  a  settlement,  for  the  settlement  depends  on  the  value  of 
<<  the  tenement,  not  on  the  rent^  Then  indeed  he  uses  these 
wordsy  '*  The  reason  of  the  statute  is  this ;  that  a  man  who  is  en- 
^  trusted  with  a  tenement  worth  10/.  a-year  is  of  such  credit,  and 
«  must  have  such  ar  stock,  as  makes  him  not  likely  to  become 
<«  chargeable  to  the  parish.  Eyre^  J.  took  it  to  be  within  the 
<<  letter  and  intent  of  the  law,  that  a  man  who  is  capable  of  rent- 
**  ing  a  tenement  of  10/.  a*>year  should  be  settled  in  that  parish." 
It  is  clear  that  they  applied  this  reasoning  to  the  persons  men« 
tioned  in  the  former  part  of  the  act,  to  shew  that  that  case  did  not 
come  within  the  description.  And  this  is  put  out  of  doubt  by 
what  Pratt^  J.  says;  <<  The  mischief  recited  by  the  statute  and 
<<  intended  to  be  prevented  is  vagrancy  rfpoor  persons  who  used  to 
«<  come  into  parishes  where  there  was  the  best  stock;  and  the 
<<  statute  describes  who  are  intended  by  those  poor,  to  w/,  such 
«*  persons  as  are  not  capable  of  hiring  a  tenement  of  lol.  a-yearj^ 
Now  it  is  material  to  consider,  what  was  the  case  on  which  the 
Court  were  then  speaking.  They  were  speaking  of  a  case  where 
the  taldng  was  of  more  than  loL  per  ann.  Therefore  these  ex- 
pressions only  relate  to  cases  of  above  loLper  ann.  The  words  of 
the  Court  are  to  be  applied  to  the  case  then  before  them,  and  are 
not  applicable  to  any  case  where  the  renting  is  not  more  than  10/. 
per  astn.  This  is  more  decisive  on  account  of  what  is  said  in  the 
conclttsbn  of  die  case;  where,  describing  the  poor  persons 
whom   the  act  intended  to  exclude  from  gaining  settlements, 

(tf)  Mr.  Jusdce  BiMtr  commented  upon  the  case  m  it  it  repoiud  ia  J9«/r.  356. 

Vol..  I.  I  i  Pratt, 
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1786.         PraH^  J.  sayi,  «  s«icb  peraOnB  as  aft  oot  capabfe  of  htii«g  a 
«  tenement  of  lo/.  a -year/'  There  art  no  auch  wiirda  ki  the  act 


^^J!i'r*  ®^  parliameni ;  but  if  we  hare  reeourae  to  the  pftaflable»  it  apeaki 

The  Inhabit*  of  rogttts  and  vagrant8|  and  persona  who  are  burtfaenaoaBC  to  ik 

Fn!toNo-  P^neh.  These  therefore  are  the  persoiiB  of  whom  the  atiitatc  afcab 

i*'^'-      as  likely  to  become  chargeable,  and  tbetefore  tke  csfnvasionsiii 

that  case  ate  only  to  be  cotisitkied  aa  furiicuhr  kuimnctsrffenm 

who  ftom  their  situatioti  in  lift  lOire  mi  SUy  to  fall  wiaUn  tk 

description  of  persons  in  the  preamble  of  the  act.  Bvt  one  wk 

is  settled  on  a  tenement  of  to/,  a-year  is  not  widua  the  act. 

Then  it  has  been  contended  that  the  pauper  never  ind  ikctt' 
nementi  but  it  is  impossible  for  us  to  aiy  ao,  after  the  justioes 
have  stated  that  he  had  it  under  an  agreement,  which  made  fain 
tenant  at  will.  For  what  is  tt  become  of  die  estate  afber  he  bd 
sown  it  with  com  ?  Its  bring  gained  by  gleaning  is  not  mattniif 
for  suppose  he  had  stolen  it,  it  wouU  have  been  jost  die  saae; 
he  would  have  been  entitled  to  the  growing  tn^.  He  waa  then 
fai  possession  of  a  tenement  of  in/.  a<>year,  and  eoaid  nor  ibave 
been  turned  out  by  his  brother;  therefore  due  is  asaficitflt  ta- 
kioig  oE  k  tenement  within  the  atatnce* 

Order  tjf  sessions  ^ondied. 

ff^*^*  Co^piN  qui  tarn  against  Carter. 

Ntiruiiiyt    ^T^K  waS  an  action  of  debt  on  the  lo  Ann.  c.  26.  /.  it>9- 

5Jft«foJ^of  ^^^  *^  defendant  having  pleaded  m  gmltf^  dxc  plain- 

debt  on  a     tiSF  Signed  judgment,  as  for  want  of  a  plea»  considering  die  plea 

ETSot  wA  •  o^  "o^  guilty  to  an  action  of  debt  as  a  nullity  («> 

^ISS, tt  ^^  ^  motion  to  set  aside  this  judgment  for  irregularity*  which 

ladgnient  to  was  Opposed  in  the  first  instance^ 

foVwStfof      *^«  ^^«"^  said  that  this  plea  was  certainly  not  a  nulK^.  A^ 

a  plea.      *  indeed  it  should  rather  seem  that  this  is  a  sood  plea/i);  (ox  ns 

Whftherii«f    ...  .       '  ^v  .  .  i      i  r 

gmijtm  may    this  IS  an  action  for  an  offence  ^nder  a  penal  statute,  we  dctcm- 

plMded'to  ***"^  ^y  ^"^^  ^  P^^*  ^^ys  ^^  ^^  ^  "^^  guilty  of  die  offence. 
an  action  of  XTpon  a  devastavit  against  executore,  not  guilty  may  be  pleaded 
J«aUu.     aswellasm/J.*rf, 

««tc?  At  any  rate,  however,  this  plea  is  not  a  nullity  (<)^  thcKforc 

the  judgment  must  be  set  aside  with  -costs. 
Convper  in  support  of  the  rule. 
[mtieuAli'      Ersline  and  Runnington  a|;ainst  it. 

164.]  («)  In  Stafford^,  Little^  Bamft  410  edit.  aj7  the  Court  held  the  plea  of  md'dM^ 

*to  action  on  the  case  on  a  promissory  note  to  be  sudh  a  nullitj  bs  warranted  the  v^ 
ing  of  judgiiwot  as  for  want  of  a  ^ca. 

(*)  In  Lamglrf  r.  Hay^s,  such  a  plea  ««8  lieM^ood  Jft.  30a.  S.  P.  4!Sr».  Mih.  :^ 
ic)  Vid.  TMu99n  v.  S^itb,  post.  5  voL  ija. 
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Kretqhman  against  Betkr  in  Error  (a).  nyr^A^y, 

X  ^ofendamt  bi  ctfor  hatting  ppcovci'cJ  a  judgment  agrindt  'The  pisi»- 
die  plaantiff  in  the  Court  of  Cammon  Picas,  the  piaintifF  judgment 
bnMidbc  a  writ  of  error,  which  was  duly  issued,  allowed,  and  ^"/  *  "^^ 

o  '  '  '  of  error  al- 

serfed.  AAerwards  the  defendant  in  error  became  a  bankrupt,  lowed,  hw 
tnd  his  assignees  sued  out  a  sdnfadat  qu&rt  txecutioium  mm^  re-  ."bankrapc^ 
citing  the  reeoftrf  below,  and  the  writ  of  error.  b»  uupw» 

^^PP^  ^^^^^  shewed  cause  against  a  rule  &r  4}uasUng  the  writ  out  t  tdr^ 
QSidr^fmcms  issued  to  compel  the  plaintiff  to  assign  errors,  which  ^^'  "* 
rule  had  been  obuined  on  the  ground  of  the  suit  not  having  been  namei  to 
revived  by  the  assignees  since  the  bankruptcy.  SlSomett 

The  suit  does  not  abate  by  the  bankruptcy  of  the  party,  and  <>/«'«"> 
therefore  the  assignees  were  entitled  to  go  on  wkh  it,  which  they  judement  be 
could  only  do  by  suing  out  a  sare  facias.   He  then  cited  Hewitt  l^^'^  ^^ 
f.AtmMkL    aJiTx^/.  37»«  be  done  im- 

Si^iml^  €mftfd.    There  having  been  a  pitmeding  «noe  the  Xf  JS!^ 
judgment,  tht  suit  ought  to  have  been  continued  in  die  bank-  judgment. 
f  ttpt*a  name.     A  set,  fa,  quare  exeaUionem  mn  is  not  a  new  suit 
on  ike  judgment,  but  is  merely  a  proceeding  in  order  to  compd 
an  assignment  of  errors,  and  therefore  a  contkmation  of  die  same 
auil.  P«nbrv.  StanUn^  1  &r.  679.  JUmky,  CpsUlh^  3  Burr.  I792. 

BuiXBR,  J.  This  set.  fa,  is  wrong  either  way;  first,  as  t  set. 
fa,  quari  imeutimtm  nan,  because  it  appears  from  the  recital  diat 
a  writ  of  error  is  depending.  Secondly,  as  a  sci,fa,  to  f$mpd  an 
mtaigmm^m  ^trrors,  it  is  Ukewise  wrong,  even  supposbg  it  did 
not  taJte  notioe  of  the  writ  of  error  depending,  because  there  haa 
been  a  proceeding  since  the  judgnient.  And  the  rule  is  that  the 
assigneeg  cannot  make  themselves  parties  to  the  record  in  any 
iotenneiEEite  sUge  of  the  proceeding,  but  it  must  be  immediately 
after  jtidgment;  though  an  iaterlocutory  judgment  is  sufitcieni 
for  that  purpose.  Ueee  die  assignees  should  have  gone  oa  witii 
the  writ  of  error  in  the  bankrupt's  name  till  judgment.  Theve^ 
iere  the  sare  facias  must  be  quashed. 

Rule  absolute  (S). 

(«)  Vtd.  pon.  s  Tol.  45.  W  Vid.  poil,  3  vol  4S7- 
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17W. 
— ""^^  Fisher  against  Stanhope. 

[Te!^^     a  SHHURST,  J.  dcKvcrcd  the  opinion  of  the  Court  on  a 
4^]  ^  motion  which  had  been  made  the  preceding  day,  for  taking 

^hS2  thccoromittitttroffthceie.  The  objcctbn  b,  that  the  manhrfs 
^^  ^  rf  acknowledgment  of  the  defendant's  being  in  custody  is  not  sufi- 
the  mtnhal,  cient  to  warrant  his  imprisonment.  We  are  of  opinion  thattbe 
AweiwiBo  acltnowledgmcnt  ought  to  be  ^  ik  same Urm  in  wMch  the  dc 
acknow.  fendant  is  charged  in  execution  j  and  that  an  acknowledgment 
t^inuihar  ^vo  terms  preceding  is  not  sufficient  according  to  the  practice, 
of  bb  bcios  Rule  absolute  (a). 

IB  custody 

in  tbi  tfrm  («)  HmrHdm  ¥.  iJlmviv,  Tr.  1785.  B,  X,  €mt. 

in  which  he 

in  ciccu*  TS^ss^s^s^s^^^ssB 

tUXL 

fruty.    Cox  and  Another,  Executors  of  Shultz,  agmnstVAKW* 

PavmcBt  of  rr®  ^^  action  on  a  policy  of  insurance  tried  befeie  AAtj  J. 
money  into  -^  at  the  sittings  at  GuUdbaU  after  last  TrMij  Term,  the  defend- 
,»n*^ck!.owi^  a«t  pleaded  the  general  issue,  and  pmd  money  into  CowrU  A  Ter- 
icdgment  by  j}^  having  bccn  found  for  the  plaindfis,  a  new  trial  was  moved 
ant  of  the  *  for  on  the  grounds,  that  this  was  a  verdict  against  evidenee; 
•nd'tbSt'the  *"*  **^  ^^^^^  **  construction  of  the  25  G.  3.  r.44.  the  pUun- 
pUtntiflTit  tifls  could  not  support  this  action  in  point  of  law,  the  name  of 
rTc^ert^e  Sbultz  not  being  inserted  in  the  policy.  After  argument,  die 
sum  so  paid:  Court  took  time  to  consider  of  the  case :  and  on  this  day 
tiotpredbde  AsHHUf^sT,  J.  delivered  the  opinion  of  the  Court 
ukin^'t"  '^^^^  **  ^^  action  on  a  policy  of  insurance  made  in  the  name 
objection  to  of  LyoH  de  Simons  J  on  goods  and  jewels  on  board  the  H^dswdl 

biyontSat  *«*»  -'^»«*^  ^®  *«  -^ox/  Indies. 

sum  I  tho'  This  policy  v^as  made  on  the  zyi  Dicemier  last ;  which  befog 
•urn  were  long  subsequcnt  to  the  passing  of  the  statute  25  G.  3.  tbepo&f 
S^S^  cannot  by  law  be  applied  to  any  goods  which  vrcrc  not  itepio- 
would  be  t  perty  of  De  Simons^  or  in  which  he  vras  not  interested  («)•  ^t 
whok  d^!  ^^  plaintiffs  have  endeavoured  to  make  another  use  d  it,  and 
mand.  Ai>  to  apply  it  not  only  to  the  goods  which  were  shipped  in  the  nrnme 
the  25  G.  3.  of  De  Simons^  but  also  to  goods  shipped  in  the  name  of  SboJtx. 
o^  rf*the  ^^  ^  ^^^^  ^^  ^!^  **^»  *^y  proved  on  the  trial  that  Shdtm  of* 
^rty  imte^  dcTcd  two  poHcics  to  bc  madc,  one  in  the  name  of  Shubz  on  goods 
be  inserted    ^^^  jcwels  for  1400/. ;  the  Other  (which  is  the  policy  in  quessioa) 

in  a  policy 

of  iasunncc,  otherwise  he  cannot  recover  upon  it,    [%  East  i ^    %  ^.  ftP.j^o.] 
(a)  Vide  Pfwy  T.  £^,111116,  313. 

8  ifi 
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in  die  name  of  De  Simons^  to  the  amount  of  i6oo/.  on  goods  and     1 786. 
jewels  I  whidf  policy  was  to  be  lodged  in  the  hands  of  Dt  Simons 


as  a  secQiity  for  i6oo/.  which  Sbubx  had  borrowed  of  him.  ^^ 
When  SAukz  borrowed  the  money  of  De  SimoM,  he  assigned  ofcr  Pamt. 
to  him  the  jewels*  which  were  shipped  in  the  name  of  Ik  Sim&nip 
and  they  were  to  be  re-deliTered  to  Sbubz  in  the  East  Lulie^  upon 
his  paying  the  principal  and  interest  there.  The  jewels  shipped 
in  the  name  (tf  Shultz  are  totally  lost,  but  those  shipped  in  the 
name  of  De  Sunons  have  been  recovered.  If  the  plaintifis  can 
apply  the  policy  to  the  goods  shipped  in  the  name  of  Sbt$ltz,  as 
well  as  to  those  shipped  in  the  name  of  De  Simons^  there  has  been 
an  average  loss*  and  the  verdict  which  the  plaintiffs  have  ob« 
tained  ought  to  stand.  If  it  cannot  be  so  applied,  the  under- 
writers are  liable  only  for  the  salvage  of  the  jewels  shipped  in 
the  nameof  JDr  Simons  t  and,  more  having  been  pud  into  Courts 
the  verdict  is  wrong. 

I  have  already  suted,  that  by  law  the  policy  can  only  be  applied 
to  the  interest  of  De  Simons^  the  statute  having  made  it  void  to 
other  purposes.  But  a  ^eat  question  in  the  case  is,  whether  the 
de£etidant  has  not  precluded  himself  from  maUng  that  objection 
by  paying  money  into  G>urt.  Therefore  it  will  be  necessary  t<^ 
see  what  effect  paying  nibney  into  Court  has  in  the  cause. 

It  adnuts,  that  the  plaintiffs  have  a  right  to  maintain  the  ac- 
tion {0)9  and  reduces  the  question  simply  to  the  quantum  of  da- 
mages  which  they  are  entitled  to  recover. 

In  this  case,  if  the  defendant  had  not  pud  money  into  Court, 
the  phdntiffs  must  have  been  nonsuited  \  for  the  executors  of 
Sbukat  could  not  have  recovered  on  a  p<rficy  made  in  the  name  of 
De  Semens  only.  But  as  the  defendant  has  pud  money  into  Court, 
he  has  thereby  adnutted  that  the  plaintifis  are  entitled  to  maintain  [7T.R.39.] 
their  action  on  the  policy  to  the  amount  of  that  sum.  But  he  has 
admitted  nothing  more.  He  does  not,  by  paying  money  into 
Courts  vary  the  construction  and  import  of  the  policy,  so  as  to 
entitle  the  pbintiffs  to  recover  beyond  that  extent. 

The  question  still  remains,  whether  upon  this  contract  the  plains 
tifis  axe  entitled  to  more.  In  order  to  ascertain  that,  it  is  incum^ 
bent  on  the  Court  to  examine  and  expound  what  the  contract  is. 
At  the  time  it  was  made,  it  could  only  be  good  as  an  insurance 
€m  the  goods  which  belonged  to  De  Simons  $  it  is  made  in  his  name^ 
it  is  a  good  and  valid  contract  as  far  as  it  respects  his  goods }  but 
is  Toid  as  to  all  others.  And  the  plaintifis  shall  never  be  admitted 

(my  Viae  BUkt  V.  CMwt  %  SMiLs^tt  "^^^  n?^  with  this  determiiistioii,  ft 
5  ^wrr.  S6|0. 

to 
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1786*     to  sa;  that  diis  contraciydwfigii  apposentljr  lt§ai^\siaSmkiik^ 
■■  aa  beiAg  made  for  their  benefit  i  and  yci  thejr  meao  cp  ami 

^^  tbenadvea  of  that  illcgadity  and  to  recover  dhmagea  upmi  it» 
PAftftT.  Besidra  this,  we  think  that  (iadepcndcm  of  the  ol^eetioii  in 
point  of  kiw)  the  verdict  is  not  sapportcd  hj  my  £act,Q£  die  e?W 
cknce.  The  broker's  evidence  docs  not  by  any  meattiapvent  that 
ahibn  did  not  intend  to  make  distinct  poGdea  vpon  tbr  dbdnct 
goods  skipped  in  his  own  name  and  that  of  JQr  Siwmm^ 

On  the  contrary,  the  making  of  two  poEcieay  each  acooniiDg 
to  the  vahie  of  the  goods  which  were  shqypcd  in  their  reapectsve 
nanuBs^  and  she  ptcrposes  fin:  which  chat  was  denc»  namely,  to 
lodge  one  in  the  hands  of  Sbukzj  aatd  the  oehcr  in  the  haadssf 
Dt  SimonSf  and  the  inpoasibiiky  that  ihey  shonld  by  law  take 
effect  io  any  other  way  dian  as  specific  pdtcies  on  the  sponfit 
goods  (which  wc  are  bound  to  presnibe  Sbybm  knew),  aio  nflan- 
swerable  proofs  that  he  intended  that  the  polieies  flheoUhaae  tke 
efiect  which  the  law  gives  them. 

The  defendant  underwrote  the  pdicy  made  in  the  name  of 
Ds  Simom  only )  and  it  does  not  appear  that  he  biew  er  even 
heard  of  the  other  pohcy  which  was  made  in  die  name  of  SMh. 
Then  the  evidence  of  one  of  the  witnesoes  standa  whoUy  aoeon* 
tradicted,  and  he  says  that  De  Simsm  (who  is  one  of  the  phin^ 
tiffs)  told  him  that  this  policy  was  iMde  on  the  porticiilar  jewels 
shipped  in  his  name. 

On  the  whole,  we  are  of  opinion  that  this  is  a  verlkt  heth 
against  law  »id  against  evidence }  and  therefore  must  beset 
aside  (0). 

rY-  f    y/rf^X-  me-9aBBSB-Bas--«-i 

j^'^th.  ^^NN,  on  the  several  Demises  of  Ann  GooDwiii,and 

^i^^^o//.  npHis  was  an  ejectment  for  copyhofcnands  lying  h  U  ma- 
A  custom  •*"  nor<rf  Bolstwer^  in  the  county  of  Derlj.  Three  sweral 
manor,  that  ^cmiscs  wctc  laid  in  the  declaration,  one  by  Ann  Goodw  of 
d^tndfo  ^"^  tmdhridcd  third  part ;  another  by  Wragg  and  hb  wife  for 
the  Mer  its-  an  uncKvided  third  part;  and  another  by  them  and  jlnn  GcoJvm 
Xvr  i.' nci.  ^  ^"^  undivided  third  parts.    This  was  tried  at  the  bst  iV*f 

ther  a  son 

««r  ■  ii.tiffht#ry  Aim  ha  Mi^m^  ^  ^  ^/^^  „^^^  ^  ^^  l^,^  ^^^  iKaccrt  mwtfit  Ji  flir  "^ 
of  the  comrooo  law,  id  default  of  luch  a  son,  daughter,  and  sister.  A  cuscuBiarr  of  a  nuaor,  «?• 
pearingtobeafgrtat-rtiqoUy,  and  <klif«ied  Aum  with  the  counr.*6ns  ft«n  Mrward  toitewirfi 
.khough  not  signed  by  any  penon,  u  good  eTidence  to  proTe  the  coune  of  dciceitf  withia  the  a*- 

assiaesy 
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aMitfiit  vhea  z  rcfcKct  v»  t.^cii  for  the  IcMort  oi  the  pItiiiri£F,     1 7 15« 
sttl]9ect  ro  the  opbiMii  of  dbc  Court  on  a  case  veserved* 


y«r^A  5/a«/g^  was  seised  of  this  copy  Hold  esUte»  and  died  in^     ^^^^ 
testate,  and  without  issae,  leaving  one  niece,  the  above  named     Syrat. 
Jtm  H^r^tggy  and  the  representatives  of  two  othev  nieces,  who^  ;>5.^;^,,;/  C^^ 
died  hmftm  him,  namely^  the  above-named  Jnm  Goadwmy  only^y     -    , 
child  of  Mary  his  second  niece,  and  the  defendant  Joseph  &fray(  .J  f  / 

theeUe9tionof£ifs«ta^i&hi3eidestnieee;wbichthreeniece8were     r'^'/l  / 
the  dnghters  and  only  dakhren  of  Thomat  iianlej^  who  was  the  ^^      ^^ 
eUest  brother  of  the  said  Jasefh  Stanlij^  and  who  died  in  his  life-  irfrw*^^^  ^>^\ 
time.     The  defendant  is  now  in  possesttoo  of  the  whole  estate,  -^  St  d-*.  ^ 
and  el^inw  to  be  heir  according  te  the  castom  of  the  manor. 

A  perebment  writing  was  produced  by  Mr.  John  Giadwifi^ 
tho  siewastl  of  the  manor,  as  the  custumary  of  the  manor.  Mr. 
GladwiM  had  been  steward  for  five  years ;  he  was  c)erk  to  Mr. 
DmUtt  his  trnmcdiate  predeeessor,  m4io  became  steward  in  lihe 
year  1 748,  and  had  the  possession  of  the  custumary  all  (hat  time, 
and  had  receivedit  from  Mr.  Rotifi  JFilmti  the  precedbg  steward. 

The  parchment  writing  bears  no  date,  and  begins  thus  —Baixt^, 
viT-'^^iym  i»  i^ncilh  domim  rsgu  w  astmrn  mofdmn  temtwtimm  et 
sumtttomhmm  numerii  di€ti  dmnd  reps  di  Bolsover  d£  tmdo  temtr^ 
sum  ad  tptcwUm  rogatmm  itucr^is  ixpnssi  9rdmatum  ist^  frmd 
paiei  in  seftsntif  pratd  anttousorts  sui  a  temf$0^  Ouiielmi  em^ 
questtrii  ttner§  imsufiueruM  §  que  qmdem  serif  ta  emmiiiss  homuAui 
hegus  mumii  ei  bmrediius  de  se  prauenienliku  in  fectihrn  remanebai^ 

Art.  5.  Item^  onmes  ierrm  it  UnemenUL  poH  mortem  eufuslHet  te^ 
nentii  i$^  doeidmcum  prmdietwm  per  Bedellum  te/Ze  deiefti  sedri 
H  remtmere  in  manu  ienum  cum  omnibus  proficuis  de  se  provemenii^ 
buSf  qumisque  prwtimus  htres  snHsfacerei  domino  regi  5s.  4d.  pro  rr- 
Uvio  eWf  ef  faceret  fideUtaUm  in  pkni  curidf  quia  nuUa  tenemtnta 
be^ui  maneriiysunt partiUlia.nec  inter  hsaredes  mascuks  mc  femeUay. 

Art  13.  iBteml^  si  ei&qms'Unem  bujus  manerii  eherit,  filius  suus 
prim^enitus  it  leptimi  precreotus  hakeat  beredstamenia^  et  daktt 
domino  regi  $s.  4d.  pro  rdevio  sucj  et  si  eontingat  aliem  tenonti 
qnod  men  hedmat  JtUmm^  filia  sua  ante  nata  babeat  imrditatem  suum, 
absque  partitioned  prater  dotem^  et  dabit  domino  regi  5  s.  4d.  pro 
rtMosuo^  sieut  jUiiu  primogenkus  faceret. 

As  to  daughters  aa  entry  was  read  fvom  a  eourt*book,  dated  the 
I7di  of  Jum  1734,  by  which  it  appeared  that  Jnn^  die  wife  of 
Jtfsepb  Williams^  claimed  in  open  Courts  as  eldest  dmigbter  audi  heir' 

of 
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1786.    of  John  Palmer^  all  such  customary  lands,  Iste.  as  descended  to 
her  on  her  father's  death ;  to  which  she  was  admiited  accord* 


!^«^     ing  to  the  custom  of  the  manor,  istc. 
Swat.        It  was  admitted  that  there  were  scTeral  entries  before  and 
after  the  above  of  the  eldest  daughter  and  hdr :  and  the  plain- 
tiflTs  counsel  did  not  controvert  the  fact,  that  the  custom  ex- 
tended to  daughters. 

To  s^ew  that  the  custom  extended  to  ttsters,  another  omrt- 
book  was  produced,  from  which  the  following  entries  were  taken: 

June  ^Xhf  \6^6.  Bolsover.  The  Court  of  the manor  of  d» 
Marquis  of  NewcaitU^  tstc.  The  jury,  sworn  to  enquire  for  tk 
lord  of  the  said  manor,  say  as  follows ;  ist.  That  WtUiam  Sfntf- 
fillcw^  who  whilst  he  lived  held  to  him  and  his  heirs  of  the  krd 
of  the  said  manor  a  messuage,  and  certain  hnds  in  Chvmj  by  tke 
yearly  rent  of  5/.  41/.  fealty,  and  suit  of  the  Court,  once  the 
last  great  Court  held  here  died  so  seised  thereof,  and  fiaXHekna 
(wife  of  John  Finns  of  Manifitli)  is  the  tldist  sifter  auibekrci 
the  said  William^  and  of  full  age,  whereby  falls  to  the  brd  for 
relief  5s^  4d. 

Then  at  another  Court,  entitled  Court  Leet  of  the  King,  and 
Great  Court  of  the  Manor  of  the  Marquis  of  Netnc^slU^  iSth 
October  1646.  At  this  Court  came  Eleanor  Pinns^  wife  of  Jotm 
PinnSf  in  her  proper  person,  and  here  in  full  Court  humbly  b^ 
to  be  relieved  out  of  the  hands  of  the  lord  all  and  singular  cus- 
tomary messuages,  cottages,  tenements,  and  hereditaments,  in 
Chwn,  or  elsewhere,  within  the  manor,  of  wUch  Wy&mn  SpriMg- 
fellow  her  brother  died  seised,  which  after  the  death  of  tk  said 
William  descended  to  her,  jure  b^reditatis,  zccot^ng  to  the  cus- 
tom of  the  said  manor ;  to  which  said  Ellen,  the  lord,  by  his 
steward,  grants  thereof  seisin  by  the  rod,  according  to  the  cus- 
tom of  the  manor  aforesaid,  to  hold  to  her,  her  heirs  and  a^ 
signs,  according  to  the  custom  of  the  manor  of  the saidlord 
and  his  heirs,  by  the  rents,  tsfc.  accustoined,  and  gives  to  the 
lord  for  relief  5/.  4^.  and  so  is  admitted  tenant  thereof. 

It  was  admitted  that  there  were  three  other  entries  as  to  die 
eldest  sisters  ai|d  not  disputed,  but  that  the  custom  extended  to 
them. 

As  to  nieces,  there  being  no  instances,  the  defendant's  claim 
depends  entirely  on  the  before-mentioned  evidence. 

The  question  is,  whither  the  lessors  of  the  plaiiitaff  are  ea* 
titled  to  recover  ? 

Ckrh, 
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Clarke^  for  the  lessors  of  the  plaintiff,  after  observing  that,     l^%6, 
where  no  particular  custom  intervened,  copyhold  lands  must  — ^— 
descend  according  to  the  course  of  the  common  law,  contended,     ^V|* 
I  St,  That  as  there  was  no  instance  of  any  admission  of  an  eldest     Spkay* 
me;^e,   it  would  be  incumbent  on  the  defendant  to  shew  that 
usage  was  not  necessary  to  prove  the  custom,    andly,  That  a 
custom  cannot  be  extended  by  construction. 

As  to  the  first;  Custom  is  founded  on  long  usage.    Dav.  32.  ^ 

In  Co.  JLit.  I  ID.  t.  it  is  said,  <«  of  every  custom  there  are  two 
<<  essential  parts,  namely,  time,  and  usage/'  To  an  information 
on  the  5th  f/fs.  c.  4.  for  using  a  trade,  the  custom  of  L/mdon  was 
pleaded^  but  held  insufficient,  because  the  defendant  in  this  plea 
did  not  shew  that  it  was  used.  2  Buht,  187.  and  there  cited 
22  E.  \.f6.  41.  Custom  must  be  proved  by  usage.  Siy.  480. 
Upon  at  return  of  a  writ  of  restitution,  Gljn  Chief  Justice  said, 
<<  Here  appears  no  such  custom  upon  the  returns  for  the  return 
<<  is,  that  for  such  ofiences  the  parties  have  used  to  be  remove- 
<*  able  and  dischargeable,  which  is  merely  imaginary  and  a  thing 
« in  Jieri,  and  not  in  facto,  or  in  usage ;  for  you  have  not  shewn 
<<  that  it  was  at  any  tipae  put  in  practice/'  As  well  the  exist- 
ence of  private  customs  must  b^  shewn,  as  that  the  thing  in 
dispute  is  within  the  custom  alleged,  x  BL  Com,  76.  As  t* 
the  case  of  Dor  dem.  Mason  v.  Majon  (a);  there  was  an  instance 
of  admission  to  prove  the  custom. 

2dly,  There  is  no  instance  of  any  admission  to  shew  that  the  . 
custom  in  this  manor  extends  to  nieces.  Every  custom  which 
departs  from  the  common  law  must  be  construed  strictly  (h). 
Customs  are  not  to  be  enlarged  beyond  the  usage.  FUz.  243. 
Where  lands  in  Borough  English  descend  to  the  youngest  son, 
and  he  dies  without  issue,  they  shall  not  go  to  the  younger  bro- 
ther; for  that  custom  doth  not  hold  place  between  brothers. 
Cro.  Joe.  198.  The  same  strictness  holds  in  lands  in  gavelkind. 
Djer  310.  It  was  held  in*  4  Leon.  242,  that  a  custom,  that 
eldest  ttsters  should  take,  did  not  extend  to  eldest  aunts  or  nieces. 
And  in  that  case  it  was  said  by  Coke  Chief  Jusdce,  <«  That  there 
<<  are  two  pillars  of  custom,  one  the  common  usage,  the  other 
<<  that  it  be  time  out  of  mind.  And  therefore,  upon  the  evidence 
^<  given  to  the  jury,  the  Court  enforced  the  parties,  which  main- 
<<  tained  the  custom,  to  shew  precedents  in  the  court-rolls,  to 
<<  prove  the  usage  ;  and  he  said,  that  without  such  proof,  and 

(-)  3  ^^1. 63.  W  c$.  Ct^.  43. 

«that 
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1786.    **  that  it  had  been  put  in  we^  aldiough  it  had  been  decoied  aad 
•«  reported  to  be  the  true  custom,  yet  the  Coim  coidd  ootgive 

•»!'';     «  credit  to  the  proof  by  wknessee.'* 

SrRAT.  The  euatomi  which  10  to  aker  the  coarse  of  descent  by  the 
common  law,  can  only  operate  from  the  person  last  seised.  But 
TUmtUi  the  brother  of  Joseph  the  person  laU  seised,  was  never 
seised  himself.  And  therefore  the  defendant  can  only  claim  ua* 
der  a  niece  of  Joseph ;  and  to  nieces  the  castom  does  not  ci< 
tend. 

Besides,  thecustumary  itself  was  not  admissible  evidence:  it 
bears  no  marks  of  authenticity.  It  was  most  probably  wrinen 
by  the  steward  of  the  manor;  and  therefore  is  not  coodusiTt 
against  the  tenants  who  were  not  parties  to  it. 

But  if  it  be  admissible  eridence,  it  can  have  little  weight,  h 
Masom  V.  Mason  the  Court  considered  one  fact  of  admission  aa 
equal  to  another  fact  of  admission  \  and  they  laid  no  stress  on 
the  presentment  by  the  homage.  But  the  presentment  by  the 
homage  in  that  case  was  undoubtedly  better  evidence  than  the 
parchment  produced  in  this,  and  which  seems  to  have  been 
written  without  any  fact  to  warrant  it.  The  only  words  to  sup- 
port this  custom  are,  « that  the  lands  shall  not  be  partible  dAer 
«  between  heirs  male  or  female.*  Now  a  prescription  mcfdy  i« 
the  negative  is  bad.  2  Ro.  Ahr.  270.  11  J?.  4. 1.  i.  iS  1. 4- 
3.  h.  and  8  H.  6.  4.  there  cited.  There  should  be  an  affrmative 
mixed  with  it.  Therefore  die  fifth  article,  which  is  only  In  the 
negative,  is  bad.  But  the  13th  article,  which  is  in  the  aillrmatift, 
is  good )  and  that  explains  what  is  meant  before  by  '<  heirs  flasle 
<'  and  female,"*  and  confines  it  to  <'  eldest  sons  and  daughters." 
Rotmlly  for  the  defendant.  It  appears,  as  weH  from  the  cusis* 
mary  as  from  the  admittances  stated  in  this  case,  that  tfaeie  is  s 
custom  in  this  manor,  that  where  a  man  dies  seised  of  h^^ 
within  the  manor,  leaving  several  females,  who  by  the  csmmon 
law  would  be  his  coheiresses,  the  eldest  of  those  fcmabs  other 
representatives  shall  inherit. 

The  objection  which  has  been  raised  against  the  cttstuaaarybc* 
cause  not  admissible  evidence  is  rather  extraordinary ;  since  do 
objection  was  made  to  it  at  the  trial,  and  it  was  stated  by  boik 
parties  in  the  case,  it  being  intended  to  form  a  part  of  it.  Tto 
objection  is  founded  on  the  case  of  Ratdife  v.  Che^tuath  ««  ^Vf^* 
t^m  Leonard:  but  that  is  merely  a  dictum,  and  of  no  authority  t 
and  the  custom  in  that  case  was  established  notwithstanding  the 
dictum,  and  notwithstanding  an  instance  was  produced  against  it. 

Besides, 
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Besidesy  that  case  is  reported  in  other  books  (« ),  and  00  mention     1 786. 
is  there  made  ot  tlua  point.  The  doctrine  as  to  the  proof  of  the 


custom  kid  down  in  that  case  would  be  prodticti?c  of  great  kicoiw  ^^J^^ 
vduencf  if  not  absurdity.  For  the  cftstom  ia  that  case  waSy  Sfxat. 
(be  contended)  aa  in  the  present,  general  for  aU  ocvheiBi.  No^ 
sach  a  custom  conld  not  be  proved  by  tastanoca^  because  it  could 
not  be  eaablisbed  without  proof  of  inatanoea  of  every  posaiUe 
case.  Evidence  n\ust  have  been  given  of  daughters,  sisters,  aunts, 
meces,  cousins,  isfc  im  infinitums  for  if  one  possible  case  of  eo« 
heirs  were  not  proved  by  an  instance,  the  deduction  would  not 
be  complete,  and  the  custom  could  not  be  catabiished* 

i&t.  As  to  the  custumary.    The  fifth  article,  ^  diat  no  te- 
"  nemcnts  of  this  manor  are  partible  either  between  heirs  male 
«  or  female,"  is  couched  in  tern>s  best  calculated  to  express  a 
custom  extending  to  all  co-heirs.    The  13th  article  says,  «  if 
<<  a  tenant  have  no  son,  his  eldest  daughters  should  have  his  in- 
«  heiitaace  wiUiout  partition,  except  dower."  And  the  instances 
of  the  adnoittance  of  the  eldest  co-heirs  stated  in  the  case  leave 
no  uncertainty  V  for  it  appears  from  them,  that  the  custom  ia 
that  the  eldest  of  the  co-heirs  shall  succeed  to  the  whole  tene. 
meat.     It  is  objected  that  these  two  articles  are  inconsistent, 
;md  that  therefore  the  fifth  must  be  rejected,  and  the  custon 
taken  from  the  13th:  but  they  are  not  inconsistent^  for  the 
eldest  wh  and  eldest  daughter  in  the  latter  are  only  particular 
instances  of  the  heirs  male  and  female  in  the  former ;  and  the 
custom  there  stated  cannot  be  considered  as  confined  to  sons  and 
daughters  only,  since  there  are  instances  of  sisters.    But  at  all 
evems  this  custunjary  ought  to  receive  the  same  construction  as 
aU  other  written  instruments,  namely,  such  an  one  as  will  give 
c&ct  to  all  the  words.    The  whole  should  be  taken  together  aa 
forming  one  general  custom. 

Bui  if  there  be  any  doubt  on  the  custumary  itself,  the  admit- 
tanoea  awed  in  the  case  entirely  remove  it.  The  custom  is  cither 
confined  to  drnghters^  or  it  extends  to  all  collateral  heirs  (  now 
the  inttances  of  sbters  shew  that  it  is  not  confined  to  daughters ; 
tfacrefdre  it  must  extend  to  all  heirs.  It  is  material  to  observe  tba£ 
no  instances  asc  staled  against  the  custom  \  and  therefore  it  must 
be  Vikfxi  i^on  this  case  that  no  instances  are  to  be  found  in  the 
court-rolls  of  several  co-heirs  being  admitted  as  coparceners  to 
any  tenement.  Likewise,  as  there  arc  no  instances  on  either  side 

(«>  e$dk  a66.    a  iRk  MefK  368.    X  Ro.  Mr.  6S3.    A.  X. 
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I  ^B0.     it  is  dear  that  it  has  never  happened,  since  the  time  from  whtdi 

— —  the  court-rolls  arc  extant,  that  any  tenant  has  &ed  leaving  any 

^l^     other  co-heirs  than  daughters  or  sutert :  to  require  thercfimre  the 

Sfrat.     instance  of  an  eldest  niece  being  admitted  is  to  require  an  impossi- 

bility.  And  when  it  is  considered  that  these  customs  are  always 

confined  to  very  small  districts,  it  is  manifest  that  the  ncceisafy 

consequence  of  requiring  proof  of  these  customs  by  particular 

instances  must  be  to  abolish  almost  all  of  them. 

But  if  the  Court  think  that  the  custumary  ought  tobevbollj 
disregarded,  it  appears  from  the  admittances  alone  that  the  de- 
fendant is  intitled  to  all  the'premises,  as  heir,  according  to  the 
custom.  It  is  admitted  that  the  custom  extends  to  an  eideit  sister; 
now  an  eldest  niece  falls  within  a  custom  for  an  eldest  sister  to 
inherit.    He  admitted  that  this  position  was  only  supported  on 
principle  and  by  no  authority,  and  that  there  is  even  a  dicnun 
in  Ratcljfe  v.  Chapman  as  reported  in  Leonard  against  it :  but  it 
is  merely  a  dictum,  and  is  not  mentioned  in  the  other  reports  of 
the  case  (a),  for  in  them  it  is  stated  to  have  been  hcM  that  a  custom 
for  the  eldest  daughter  will  not  extend  to  the  eldest  sister  or  aunt 
There  seems  to  be  a  clear  distinction  between  extending  a  custom 
for  the  eldest  of  any  lineal  heirs  to  inherit  to  collateral  heirs,  and 
extending  a  custom  for  the  eldest  lineal  heir  to  inherit  to  lineal 
heirs  more  remote,  or  for  the  eldest  collateral  heir  to  collateral 
heirs  more  remote.  All  the  cases  shew  that  the  Court  will  not  do 
the  former :  But  there  is  no  authority  against  the  latter.  A  case 
in  I  Ro.  Abr.  624.  pL  2.  seems  to  warrant  this  distinction.  It  is 
not  to  be  disputed  but  that  the  issue  of  the  persons  named  in  the 
custom  will  take  under  it ;  for  in  all  these  customs  thz  jus  rtfre^ 
sentationii  takes  place  as  well  as  in  descents  by  the  commoo  law. 
It  has  been  so  held  in  gavelkind  tenure.  Clements  v.  Scudanmre{i). 
So  in  gavelkind,  a  custom  for  brothers  to  succeed  equally  to  the 
tenement  of  their  brother  extends  to  nephews  yMrv  r^j«^* 
tionis(c).  So  in  a  custom  like  the  present.  Godfrey  v.  MkAify' 
So  in  the  case  of  Borough  English.  Clements  v.  Sctuhmort.  Upon 
the  principle  of  that  case  it  is  clear  that  if  a  man,  seised  of  lands 
in  Borough  English^  have  two  sons,  and  the  youngest  die  m  his 
lifetime  leaving  two  sons,  and  then  the  tenant  dies,  his  lands 
must  descend  upon  the  youngest  son  of  the  youngest  soni  that  is 
• 

(«)  a  R^L  361.    C«.  C^fjb.  84-  [h)  I  P.Wmu  63. 

to 
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to  die  represenmtiTC  of  the  youngest  son ;  for  if  they  descend    1786. 

to  the  eldest  grandson  as  his  representative,  there  would  he  this • 

absurdity,  that  he  would  take  as  well  by  the  custom  as  agaifisi  it.     ^^^g 
It  is  almost  equally  absurd  to  say  that  a  mece  cannot  take  under     SriAr. 
this  custom  for  the  eldest  sister  to  inherit :  because  in  some  in- 
stances the  MJaof/  must  inherit.    As  if  A.  had  three  sisters,  each 
of  whom  died  in  his  lifetime,  leaving  a  daughter,  the  inheri* 
tance  would  descend  to  the  eldest  sister's  daughter.    There  is  a 
great  difierence  between  a  custom  of  this  kind,  and  one  for  which    , 
no  reason  can  be  assigned ;  in  which  htter  case  the  Court  have 
construed  it  strictly,  lest  by  exceeding  the  letter  of  the  custom, 
they  should  determine  against  the  spirit :  but  there  might  be  a 
good  reason  for  the  custom,  in  the  present  case,  that  the  lands 
shall  not  be  partible  \  because  if  they  were,  the  tenants  might 
not  perhaps  be  enabled  to  perform  the  lord's  service. 

Qarhi  in  reply.  The  cases  cited  tend  to  support  the  argument 
urged  for  the  plaintiff }  because  they  shew  that  a  custom  can 
never  be  extended.  For  in  the  cases  where  children  take  by  right 
of  rqnresentation,  they  take  by  common  law,  and  not  by  custom. 
The  custumary  is  merely  evidence  of  reputation,  which  can- 
not establish  a  custom,  because  there  is  no  instance  to  support 
it.    Therefore  the  usage  ought  to  have  been  shewn. 

Cur»  adv.  vult. 
And  00  this  day,  Asbburst,  J.  delivered  the  opinion  of  the 
Court.  After  stating  the  facts — A  doubt  was  made,  whether 
this  parchment  was  admisuble  evidence,  not  being  properly  a 
court-roll :  But  we  think  the  evidence  was  very  proper  to  be  re- 
cdved.  It  is  an  ancient  writing  found  amongst  the  court^rolls, 
and  delivered  down  from  steward  to  steward.  It  is  stated  to  be 
tx  aumm  omnium  tenentinm.  It  could  not  well  be  supposed  to 
be  the  interest  of  any  of  the  tenants  to  £gibricate  it ;  for  it  was 
competent  to  any  of  them  by  his  own  act  to  do  that  which  the 
custom  is  made  to  do  for  him :  so  neither  could  the  lord  have 
any  bterest.    Therefore  it  is  certainly  admissible  evidence. 

The  woids  are,  that  the  next  heir  shall  sadsfy  to  the  lord  5/. 
4^./  because  no  tenements  are  divisible,  either  between  heirs 
male  or  female. 

But  then  the  question  is,  who  is  this  costomary  heir  ?  The  x  3th 
ardcle  shews  who  shall  be  deemed  such  in  the  immediate  course 
of  lineal  descent.  And  to  shew  that  this  has  obuined  in  practice, 
the  court-roU  17th  June  i734>  was  given  in  evidence,  which 
proves  the  admission  of  Ann  fFillianu  (formerly  Ann  Palmer)  as 

eUejt 
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1786.     ddist  daygbttr  and  ieSr  oi  John  P<dmer.    Tboi  te  tkew  that  tk 

^ custom  does  not  atop  tbeze,  but  that  it  exteniis  to  coUaterais,  tk 

axi^md     coiurt-FoU  gxh  Jum  1646  was  given  in  evidence  ^  bj  wbidik 

Spft^r.    .appears  that  WUUam  Sprimifdkw  died  seised  of  a  senemcBt  kid 

of  the  oaanor,  and  that  Hikna  (wife  of  Jdt^  Pimm)  was  adak- 

ted  as  sUnt  sisUr  and  hwr  of  the  said  WiUimmt  and  d«c  weic 

three  other  entries  to  the  like  purpose. 

B4U  tfaen,  as  Thomas  Stanley^  the  brother  of  Jwfih  (»d  ^^ 
vrottid  have  been  his  heir  had  be  survived  jhiflo,)  diod  ia  thefite- 
tioae  of  Joseph^  the  quesdon  is,  to  whom  ihe  eotatc  shall  go  1b 
right  of  representation  to  Tbomasf 

Now  it  seems  to  be  a  first  principle  in  regard  to  copfhoUs, 
thatciutomisof  the  very  essence  of  a  copyhoidi  andifthcois- 
tom  be  ttfent,  the  common  lav  must  regulate  the  coarse  of  de- 
scent. Ld.  Csivsayst  in  the  t^^oiRatdtffef.  Cie^moM  («),  «diat 
'<  there  are  two  pillars  of  custom,  one  the  common  usage  $  the 
<<  other»tltatit  be  time  Otttof  mind;"  and  therefore  be  sayi^  ^upaa 
^*  the  evidence  given  to  the  juryj  the  Court  ei^rood  the  parties, 
^  which  maifltaiiied  the  custom,  to  shew  prtceiaiU  m  tie  cmtri^ 
<<  rolls^  to  prove  the  usagCi  and  that  without  such  pcoof,  and 
^^thatithaHemputinttrtj  (although  it  had  been  deeaed  and 
<«  reputed  to  have  been  the  true  customi)  yet  the  Court  comld  not 
««  give  credit  to  the  proof  by  witnesses."     Now  here  there  is  no 
proof  at  all  in  the  couriHrolls,  as  to  the  course  of  sttCceaston  in  the 
collateral  line,  further  than  the  case  of  a  sister.  And  k  is  czpKssly 
laid  down  by  dbe  Couxt  in  4  Lecm.  24a.  in  the  abovecaieof  £1^ 
cHffe  v.  dafman^  that  whece  the  custom  H  thot  ^  eldest  sister 
j^all  inherit,  yet  by  that  custom  the  ddeat  aant  or  the  ddest  niece 
shall  not  inherit  the  land*    That  this  is  the  kw  iBK^^^ocol- 
faiterals  is  further  proved  try  the  case  ia  i  Rol.  Ak^.  604.  //.  a. 
where  it  is  said,  tkit  if  the  custom. he  that  the  yomyjf  wshafl 
inherit,  and  a  man  has  issue  two  sons  sMid  dies^  and  the  land  de- 
scends to  the  yoiungest  son,  who  dies  without  issa^  tIie«Uerfi«« 
of  the  Wsiu/Ar«r^  shall  have  the  land;  becaase  the  cuUmb  does 
not  hold  in  the  traouvtisal  line,  hut  only  im  the  lineal  desoent. 
These  two  cases  dieffelbre  aeem  ia  point  ia  favour  of  the  pkimiffl 
Another  argument  in  favour  of  the  plaintifiF  seepu  so  arise  &oaa 
die  particulat  penatngof  the  cusiom,  (ss  it  appears  in  Ae  I3tb 
artide,)  which  is  dk  only  pkee  of  evidence  prescribing  the  ntk 
inihe  course  of  deeeents;  Md  tJkatoaysi  ti  ^wpus  immi  ^^f  <»* 
aarn  Mert^  ih  tUest  son,  or  <if  no  sob)  his  eldest  dSiUghfteryskfi 
inbedt.    Now  the  dcfattdant^sgraadliather  Jhw^iw^tt  s*pg* 

(«)  4  X«M.  S49' 

he 
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he  Aemesk  his  descent)  never  was  a  ti^iens  wanarus  and  thevetore  l^i6. 
the  (wsfiocn,  as  to  tbe  course  of  descent,  sever  attached  vfMMi  ■ 

him.  For  these  reasons  we  axe  of  opinba  that  the  kssors  of  the  ^^ 
pljMatiff  are  each  entitled  to  recover  an  undivided  third  part  of  Sra^r. 
tbe  premises  in  qnestioa. 

Postea  to  be  delivered  to  the  PUintLflr. 


Smith  and  Another,  Assignees,  &c.  of  Cla&kb  a    Frhuy, 


Bankrimt.  against  Mulues. 
26/  j^-2>fl//^- 


rjpHIS  was  an  action  of  trespass  brought  by  the  asMgnees  of  Trespaa 
-^   jL  bankruf*  against  the  de&adant,  who  was  sheriff  of  the  by^the^ail* 
county  of  Hertford.  »^n««  of  » 

The  first  count  in  the  declaration  was  for  bieaking  and  enter-  against  a 
ing  the  messuages,  b^c,  of  the  plaintifi  as  assignees,  on  the  23d  ^^^^  ['^ 
/Sri.  i  786,  and  seizing  and  taking  the  deeds  and  writings  house-  goods  of  « 
hold  lumkure,  isfc.  ^enumerating  them  particularly,)  of  the  executiSi  "* 
assignees.   Hie  adeount  was  for  seizing  and  taking  tbe  goods,  •^^^^  ^^^ 
istc*  of  die  plaintiiB  on  the  1 3fth  of  Mar  A 1 786.  ruptcj,  and 

The  defendant  pkadod,  ist,  the  general  issue.;  and  2dly,a  ^^^ 
juadfiotiott  under  zferi facias^  sued  out  on  the  1 3th  of  Fehruary  the  commia- 
1 7««,  at  the  suit  of  one  CM  JtUnson,  against  the  bankrHpt,  '^^^^ 
anddelitcred  to  him  on  the  list  of  February  1786,  to  be  cxc  [js^^JjJJ^ 
ctited*     Replicalicm  Je  imjurid  suu  propria  absque  tali  causa.  ^^  iu^i 

ThisoMseamcon  to  be  tried  at  thelastassizcs  for  the  county  ""^^^^^ 
of  H$rtJM^  before  Lord  Lau^jborough,  when  the  plaintiffs  after  a  pro- 
pmed  a  coriumssbn  of  bankrupt,  dated  the  27th  of  February  ''^^^ 
l786,i«asastCibnb,  on  die  petition  of  more  than  three  creditors^  f^^^ 
and  that  the  bankrupt  at  the  time  of  issuing  the  commission,  was  provisional 
iadebtod  to-one  of  them  in  the  sum  of  161/.    They  then  proved  "^^  °°^ 
she  indii^*,  and  an  act  of  bankruptqr  on  the  xst  of  February  Whether 
I7$6,    They  also  .proved,  that  on  the  13d  of  February  1786,  5Sb?ofx6i/. 
a«d  not  bcfoi«,  the  defendant,  as  shcriflF  of  Hetifcrdy  entered  the  '^^^"^^ 
dwdfiqg-house  of  the  bankrupt,  and  there  seized  the  several  creditors, 
C00d4,  t*V.  of  the  bankrupt,  under  and  by  virtue  of  the  said  writ  'Jj^"^  ^^^« 
of  iSm  Aetata  that  >on  tbe  aSth  of  die  same  month  of  February^  three,  wiU 

^       ^^^  ...  i.»,t_  ••  lupport  the 

Clmhe  was  deohurad  a  banksop^  on  which  day  the  commissioners  commiMion 

executed  a  provisional  assignment  of  the  bankrupt's  estate  and  ^^P** 

efiecia  to  their  messeager,  wheieof  the  officer  in  possession  under 

thc«»ccutioaan4lie  same  day  had  notice;  that  on  the  13th,  14th, 

15th,  and  i6thdaysof  JkfflrfA,  the  said  goods  and  chattels  were 

sold 
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1786..    sold  by  pttblick  auction  under  the  aforesaid  execution ;  that  ob 

— -  the  morning  of  the  said  1 3th  day  of  Marcb^  the  said  sheriff  bd 

^JJ    notice  firom  the  aforesaid  provisional  assignee  not  to  sell;  that 

.MiLLif.   on  the  1 7th  of  March  the  plaintiffs  were  chosen  as»gnees,  Wf. 

of  the  bankrupt  under  the  said  commisuon,  and  that  an  asngo- 

ment  thereof  was  then  duly  made  to  them. 

To  this  evidence  the  defendant  demurred. 

Rmsell^  in  support  of  the  demurrer,  before  he  came  to  tk 

principal  point  in  this  case,  obsenred  that  this  commisaon  was 

sued  out  by  more  than  three  creditors,  who  should  have  prorcd 

a  debt  to  the  amount  of  200/.  in  order  to  support  it.   For  though 

the  debt  which  was  proved  by  one  creditor  was  sufficient  to  hxn 

supported  a  commission,  which  might  have  been  sued  out  on  dtf 

petition  of  such  creditor,  yet  the  debt  proved  in  the  present  ase 

did  not  support  the  commission  as  taken  out 

But  laying  that  entirely  out  of  the  case,  the  principal  question 
Is,  whether  trespass  will  lie  at  the  suit  of  the  assignees  against  the 
sheriff,  who  entered  and  seized  the  bankrupt's  goods  before  the 
commission,  but  who  sold  them  afterwards.  To  support  this 
action  the  plaintiffs  must  prove  that  the  defendant  has  been 
guilty  of  an  unlawful  entry,  and  taking  of  the  plaintifi^s  goods. 
But  this  was' not  an  unlawful  entry  and  taking  at  the  time,  be- 
cause Clarke  was  not  then  a  bankrupt,  and  it  could  not  be  knovm 
at  that  time  whether  he  would  ever  be  declared  a  bankrupt  Then 
it  must  be  contended  that  the  subsequent  sale  made  him  a  tres- 
passer by  relation.  His  entry  was  not  a  trespass^  though  his  sale 
may  be  a  converskn^  and  subject  him  to  an  action  of  trtner.  The 
distinction  between  the  actions  of  trover  and  trespass,  is  fuDf 
taken  in  the  case  of  Cooper  and  another  v.  Clnttj  and  another  (0); 
in  which  case  Lord  Mansfield  said,  that  to  subject  a  sheriff 
to  an  action  of  trespass  the  ialang  must  be  unlaw^ ;  and  that 
persons  who  acted  innocently  could  not  be  made  trespasMrs  ^ 
criminal,  by  relation.  Indie  present  case  these  are  oolf  die 
goods  of  the  plaintiffs  by  relation.  They  may  become  didi  i^* 
perty  bj  relation :  but  possession  cannot  have  relation  back;  and^ 
sesshn  is  essentially  necessary  to  support  this  action.  A  ficdcsi  of 
law  may  give  a  right,  but  cannot  create  a  wrong :  thercfcit  die 
taldng  was  not  unlawful.  Neither  is  it  true  dttt  die  defendant 
took  the  goods  of  Ac  plaintifs  g  for  they  weit  not  chosen  wsag- 
nees  till  after  die  seizuie. 

He  admitted  that  the  sale  subsequent  to  the  notioe  was  wrong, 
and  subjected  the  defendant  to  an  action  of  i!nmrylmtootifK|^* 

(«)  I  Arrr.  M.     I  JBCJ&^.^i.  _  . 

His 


119    THii  TWEKTT-SEVENTH  YeAR  OF  GEORGE  III.  477 

Tlus  is  not  like  any  of  those  cases,  where  persons  hare  been     1786. 
deemed'  trespassers  ab  initio,  by  doing  some  act  inconsistent  with  ■■ 

the  original  taking,  as  by  working  a  distress  (a),  t^c.  for  this     ^*J" 
sale  is  not  inconsistent  with  the  original  taking :  it  is  not  an   Millks. 
abuse  of  the  authority  of  the  law  under  which  the  defendant 
acted ;  and  ic  is  only  by  some  collateral  matter  that  the  sale  be- 
came unlawful.  I 

But,  bbwerer,  if  the  selling  be  considered  as  a  trespass,  so  as 
to  render  the  defendant  a  trespasser  ab  initio^  there  should  have 
been  a  new  assignment. 

SbepberJy  contra,  was  not  aware  that  the  first  point  was  in- 
tetided  to  be  gone  into,  and  said,  he  only  came  prepared  to  dis* 
cuss  the  general  question,  whether  the  action  of  trespass  was 
properly  brought ;  insisting,  however,  that  the  debt  which  had 
been  prored  was  sufficient  to  support  the  commissbn. 

He  contended,  as  to  the  principal  point,  that  if  there  was  not 
a  sufficient  property  or  possession,  in  the  assignees,  to  enable 
them  to  maintain  trespass,  there  never  could  be  a  sufficient 
property  or  possession  to  enable  any  person  to  bring  trespass, 
where  a  wrong-doer  had  got  possession.  The  provisional  as- 
signment of  the  bankrupt's  efiects,  which  was  made  previous  to 
the  sale,  was  meant  purposely  to  protect  die  goods,  till  the 
sissignees  were  chosen ;  and  the  subsequent  assignment  vested 
the  property  in  the  assignees  by  relation,  and  gave  a  right  coSval 
with  the  provisional  assignment 

Wherever  there  is  a  general  property  in  personalty,  though 
the  party  has  not  got  possession,  an  action  of  trespass  will  lie. 
An  executor,  after  proving  the  will,  may  maintain  trespass  for 
taking  the  testator's  goods  before  probate,  of  which  he  was 
never  in  possession  (i).  If  a  lord  be  entitled  to  a  waif,  or  estray, 
^thin  his  nuinor  by  prescription,  he  may  maintain  trespass 
against  a  stranger  without  seizure  (r).  Trespass  will  lie  against 
a  sttanger  by  a  person  having  a  general  property  in  personalty, 
without  possession ;  because,  iu  law,  the  property  draws  a  pos* 
session  after  it  {d)^  If  the  assignees  cannot  maintain  this  action, 
because  they  had  not  the  actual  possession,  no  person  can ;  for 
the  bankrupt  himself  cann€»t  bring  the  action  after  bankruptcy. 
Theitfore  no  tortious  taking  of  a  bankrupt's  effects,  after  the 
bankruptcy  and  before  the  choice  of  assignees,  can  be  punished. 

M  Vide  Oxlty  and  J^l//,  on/^,  IS.  and  the  cases  there  cited.        (/)  %  Buia*  S0S. 
'    (f)  ^.  a:  M.  9X.  (4O  Bn.  TH,  Tre^au^  pL  303. 

V^L.  I.  K  k  He 
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1786..    sold  by  publick  aucdon  under  the  aforesaid  execution  \  Aat  on 

'  the  morning  of  the  said  1 3th  day  of  Marcb^  the  said  sheriff  had 

^*2Jrf     notice  firom  the  aforesaid  provisional  assignee  not  to  sell;  that 

.MiLLif .   on  the  1 7th  of  MarA  the  plaintiffs  were  chosen  assigncesi  Vc. 

of  the  bankrupt  under  the  said  comnussion,  and  that  an  assign- 

ment  thereof  was  then  duly  made  to  them. 

To  this  evidence  the  defendant  demurred. 

RtustU^  in  support  of  the  demurrer,  before  he  came  to  the 

principal  point  in  this  case,  observed  that  this  commismn  was 

sued  out  by  more  than  three  creditors,  who  should  have  prorcd 

a  debt  to  the  amount  of  200/.  in  order  to  support  it.   For  though 

the  debt  which  was  proved  by  one  creditor  was  sufficient  to  haTt 

supported  a  commission,  which  might-  have  been  sued  out  on  the 

petition  of  such  creditor,  yet  the  debt  proved  in  the  presoit  case 

did  not  support  the  commission  as  taken  out. 

But  laying  that  entirely  out  of  the  case,  the  principal  qnestioa 
is,  whether  trespass  will  lie  at  the  suit  of  the  assignees  against  the 
sheriff,  who  entered  and  seized  the  bankrupt's  goods  before  the 
commission,  but  who  sold  them  afterwards.  To  support  this 
action  the  plaintiffs  must  prove  that  the  defendant  has  been 
guilty  of  an  unlawful  entry,  and  taking  of  the  plaintiff's  goods. 
But  this  was' not  an  unlawful  entry  and  taking  at  the  time,  be- 
cause Clarti  was  not  then  a  bankrupt,  and  it  could  not  be  known 
at  that  time  whether  he  would  ever  be  declared  a  bankrupt  Then 
it  must  be  contended  that  the  subsequent  sale  made  him  a  tres- 
passer by  relation.  His  entry  was  not  a  trespass,  though  his  sale 
may  be  a  converstent  and  subject  him  to  an  action  of  trover.  The 
^tinction  between  the  actions  of  trover  and  trespass  is  fully 
taken  in  the  case  of  Coeper  and  another  v.  Cbitty  and  another  (a)\ 
in  which  case  Lord  Mansfield  said,  that  to  subject  a  sheriff 
to  an  action  of  trespass  the  taking  must  be  unlawful ;  and  tbt 
persons  who  acted  innocendy  could  not  be  made  trespassers,  <* 
criininal,  by  relation.  In  die  present  case  these  are  oolf  *c 
goods  of  the  plaintiffs  by  relation.  They  may  become  dioi  ^* 
perty  bj  relation :  but  possession  cannot  have  relation  back;  andfs^ 
session  is  essentially  necessary  to  support  this  action.  A  fiction  of 
law  may  give  a  right,  but  cannot  create  a  wrong :  therefore  the 
talting  was  not  unlawful.  Neither  Is  it  true  that  the  defendant 
took  the  goods  of  Ac  plaintiff  i  for  they  were  not  chosen  assig- 
nees till  after  the  seizure. 

He  admitted  that  the  sale  subsequent  to  the  notice  was  wrongi 
and  subjected  the  defendant  to  an  actbnof /^vwr^butnot/fv^i^/* 

(«)  I  £wrr. sa    I  BLtt^.^S'  ^ . 

This 
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This  is  not  like  any  of  those  cases,  where  persons  hare  been     1786. 
deemed'  trespassers  (A  initio^  by  doing  some  act  inconsistent  with  ■■ 

the  ori^nal  taking,  as  by  working  a  distress  (a),  to*r.  for  this     ^;" 
safe  is  not  inconsistent  with  the  original  taking :  it  is  not  an    Millks. 
abuse  of  the  authority  of  the  law  under  which  the  defendant 
acted ;  and  it  is  only  by  some  collateral  matter  that  the  sale  be- 
came unlawful.  \ 

But,  howerer,  if  the  selling  be  considered  as  a  trespass,  so  as 
to  render  the  defendant  a  trespasser  ab  initio^  there  should  have 
been  a  new  assignment. 

SbfpierJy  contrd^  was  not  aware  that  the  first  point  was  in- 
tended to  be  gone  into,  and  said,  he  only  came  prepared  to  dis* 
cuss  the  general  question,  whether  the  action  of  trespass  was 
properly  brought ;  insisting,  however,  that  the  debt  which  had 
been  proved  was  sufficient  to  support  the  commission. 

He  contended,  as  to  the  principal  point,  that  if  there  was  not 
a  sufficient  property  or  possession,  in  the  assignees,  to  enable 
them  to  maintain  trespass,  there  never  could  be  a  sufficient 
property  or  possession  to  enable  any  person  to  bring  trespass, 
where  a  wrong-doer  had  got  possession.  The  provisional  as« 
signment  of  the  bankrupt's  efiects,  which  was  made  previous  to 
the  sale,  was  meant  purposely  to  protect  die  goods,  till  the 
assignees  were  chosen  ;  and  the  subsequent  assignment  vested 
the  property  in  the  assignees  by  relation,  and  gave  a  right  co£val 
with  the  provisional  assignment. 

Wherever  there  is  a  general  property  in  personalty,  though 
the  party  has  not  got  possession,  an  action  of  trespass  will  lie. 
An  executor,  after  proving  the  will,  may  maintain  trespass  for 
taking  the  testator's  goods  before  probate,  of  which  he  was 
never  in  possession  (b).  If  a  lord  be  entitled  to  a  waif,  or  estray, 
within  his  manor  by  prescription,  he  may  maintain  trespass 
against  a  stranger  without  seizure  (r).  Trespass  will  lie  against 
a  stranger  by  a  person  having  a  general  property  in  personalty, 
without  possession ;  because,  ia  law,  the  property  draws  a  pos* 
session  after  it  {d).  If  the  assignees  cannot  maintain  this  action, 
because  they  had  not  the  actual  possession,  no  person  can ;  for 
the  bankrupt  himself  cannot  bring  the  action  after  bankruptcy. 
Therefore  no  tortious  taking  of  a  bankrupt's  eflfects,  after  the 
bankruptcy  and  before  the  choice  of  ass^ees,  can  be  punished. 

(«)  Vide  Otelty  and  J^l/x,  amte,  IS.  and  the  cases  there  cited.  (h)  %  Buld*  sSS. 
'  («)  A  N.  B,  9X.  (4O  J^r§,  2V#.  Trupau^  pL  303. 

VouL  Kk  He 
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178^.  He  adiAittcd  tbtt  white  a  sberiff  tdk,  after  am  ad  of  hnfc- 
—  ruptcy  ccMtamittedy  wklioiit  noticot  he  i»  fiot  subfect  l»  aik  adM 
^^)JJ  of  trespaM ;  but,  if  he  sells  after  noikey  he  assMts  to  ilia  oii* 
l£fcL^i.  gtnid  trespass^  and  makes  hinttdf  t  trespasser «(  wMa.  Whos 
a  distress  is  taken  for  damage  feasant  aad  At  party  aftcrwndi 
dmses  thit  discressf  yet  he  is  dcened  a  Hcsj^assttr  aHmtiti 
ahhough  the  first  taking  were  lawful.  So  in  the  pIresciiC  esse  lk 
sheriff  took  possession  intneeni/f  at  firsts  though  not  i(gn^  k- 
canse  the  goods  were  Tested  in  die  assignees  by  itbtian  fiomdtf 
time  of  the  ace  of  bankruptcy  committed ;  yet  his  adbag  tlM 
goods  after  ootice,  rendered  him  a  trespasser  «&  iitMs.  If  it 
were  not  so^  a  sheriff  wouM  b^  ia  a  better  situation  tbtt  any 
other  wrong-doer.  According  16  the  case  of  Cm^  y.  Cb/^ 
the  distmction  is  between  those  cases  where  the  sheriff  aicu  is* 
nocently  througfaoot»  and  where  he  acts  wrongfiiHy  after  notice. 
Bat  i{  dit  defendant  be  not  a  trespasser  by  relation^  yet  dus 
cfidence  will  at  all  cTenta  support  die  second  cotmt«  wUeh  ii 
a  general  count  for  taking  the  plaintiff's  goods.  It  sppesrs  Ait 
the  sale  was  after  notice.  Nowevery  contbvaiionof  a  trospss 
is  considered  as  a  new  trespaaa.  Djer^  320.  Tbougb  the  fif^ 
b  not  obliged  to  bring  sbrend  actions  of  trespass  where  be  Rugbt 
hare  brought  one  with  a  continuatrioiy  yet  he  may  if  he  j^kase. 
i  jRo.  Atr,  545.  A  pi.  i.  in  trespaas  for  taking  goodsi  emy 
day's  tsiking  is  a  new  trespass,  i  JCei.  179.  Here,  dwvgh  tte 
sheriff  was  not  guilty  of  a  trespass  by  relatiolH  yet  in  die  tetim^ 
coimt  there  is  a  different  sidnt Ative  charge  for  wUdi  thdit  is 
no  jtisttficatioa.  In  SalL  N.P.  17.  it  is  said  that  the  jmipom 
fd  laying  two  eounts  in  a  detrlaration  is  to  aToid  a  aew  sstign- 
mentt  so  that  the  defendant  is  tmder  the  neceuity  of  plesAg 
the  general  issue  to  6ne  of  them.  The  secoad  ai«n%  thetfcfaci 
in  the  present  case^  contains  a  suustautivc  charge  of  tivspif% 
And  avoids  the  necessity  of  a  new  aasigmnent. 

Rmsdl^  VOL  reply.  As  to  the  cases  of  execntois  briivaK'>c** 
tioas  for  goods  talten  in  their  testator^  iift-tiaaei  tistis  uaAor 
the  statute  ie  kmu  asportaiif,  wUdi  shews  thai  kt  oomsaon  law 
It  Was  otherwise. 

This  is  iK)t  iOie  thi!  case  of  a  pexam  taking  a  wai^  wtak,  ^ 
eatray,  for  tfaeife  lie  takes  liiritfaoot  any  color  of  right,  mod  ii  t 
wtong-doerin  die  first  instance.  Bestdes^diosetUiigabraigqiptf' 
tenant  to  a  manor,  the  owner  thereof  is  considered  as  in  possessioa* 

Ifcc 
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The  Mle  tfier  miki  wi|l  not  vender  the  defendant  is  dus  mse     i  j%6. 

a  trespasser  by  rdatim;  because,  though  he  had  notice  from 

^1 •- .•  •    •         .  -,    _ 


>&S4. 


the  assignee,  the  commission  might  hnve  been  superseded.  And     ^T" 
the  nodee  did  not  come  froln  the  party  at  whose  suit  the  sheriff  aZI^ 
was  in  possession  under  die  execution ;  but  from  a  third  per- 
son.    And  if  the  commission  had  been  superseded,  the  sheriff 
wottM  have  been  liable  to  an  action  by  the  party  at  whose  soil 
the  execution  was  taken  out. 

As  to  the  unlawful  possession  of  the  sheriff  1  Lord  MamsfiM 
said,  in  Cot^  v.  Cbittjy  « to  support  the  act  pf  taking,  it  is  not 
« lawful :  but  to  excuse  the  mistake  of  the  sheriff  through  un^ 
«  avoidable  ignorance,  it  is  lawful." 

A  sheriff  ought  to  be  better  pvecected  than  9i|y  other  wioog* 
doer ;  for  he  is  compelled  to  do  his  duty,  and  does  not  {uit  ^om 
his  own  choice. 

The  aecesrity  for  the  new  assignment  is  net  waired  by  the 
second  count,  because  the  pl^ndfi  have  not  proved  twp  ticsy 
passes*    ' 

He  admitted  that  every  continuation  of  a  trespass  was  a  sw^r 
trespass ;  imt  that  is  assuming  that  the  first  takiag  was  a  tees* 
pass,  which  is  denied  in  the  piesent  case*  For  if  tfaf  sheriff 
had  abandoned  the  possession  immediately  after  the  notios  o^ 
the  bankruptcy,  he  eertainly  would  not  hare  been  liable  to  w 
action  of  trespass  for  the  first  taking. 

AsfiHUHST,  J.  We  will  consider  this  question }  but  it  SOMBS 
to  me  that  it  is  very  like  the  case  of  Coopar  and  Chittf. 

BuLLBB,  J.  The  second  count  does  not  in  ^1  cases  avoid  thf 
necesnty  of  a  new  assignment.  The  general  use  of  adding  thf 
second  count  is  this  ;  the  first  charges  an  k^r^  dom  Is  lir  imt 
and  taking  the  goods  there:  th;4t  is  in  its  nature  local,  and  mast  bf 
proved  where  laid.  Then  the  reason,  and  almost  the  only  one, 
for  adding  the  second  count  is,  in  order  tp  |tvoid  the  loealsty ;  it 
is  for  taking  goods  genenJIf.  That  is  of  a  transitory  kindf  and 
may-be  supported,  though  the  taking  be  pipved  to  b^  elsevheee. 
Hieie  cannot  be  a  new  assignment  hut  where  these  is  a  speeiid 
piea.  And  if  the  case  be  such  that,  on  a  special  plea,  the  plaia# 
tiff  may  be  j#riven  to  a  new  assignment,  he  may  give  ^  si^ttor 
Ml  evidence  under  the  second  count  on  not  guilty. 
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1786.        A8HHUR8T9  J,  now  delivered  the  opinion  of  the  Court: 

■  It  might  perhaps  have  sufficed  for  us  to  say,  that  the  point  now 

^!I*     ***  question  has  been  solemnly  determined  in  this  Court  in  the 

iXl&is.   case  of  Cooper  against  Chitty;  upon  full  and  mature  deliberation, 

by  a  full  Court.     And  for  that  reason,  whatsoever  our  opinions 

might  have  been  (as  we  are.  now  only  two  judges  ritdng  in 

Court),  it  would  not  have  been  very  decent  in  us  to  have  ofcr* 

ruled  the  authority  of  that  case.    But  we  are  relieved  (1001  anj 

difficulty  on  that  account,  as  our  opinion  entirely  ccmicides 

with  that  of  the  judges  in  the  above  ca^e. 

*  To  entitle  a  man  to  bring  trespass^  he  must,  at  the  tme  wbeo 

the  act  was  done,  which  constitutes  the  trespass,  either  have  the 

MttuJ  possession  (a)  in  him  of  the  thing,  which  is  the  object  of  the 

trespass,  or  else  he  must  have  a  constructive  possession  in  respect 

of  the  right  being  actually  vested  in  him. 

/T  Such  is  the  case  cited  at  the  bar  of  an  action  of  trespass  for  an 

[    A.      /  ^^^^^7 9  ^^  wrecks  taken  by  a  stranger  before  seizure  by  the  lord. 

1^  ^^     (   Tor  die  right  is  in  th^  lord,  and  a  constructive  possession,  in  re* 

/   spect  of  the  thing  being  within  the  manor  of  wUch  he  is  lord. 

So  the  executor  has  the  right  immediately  oh  the  dealh  of  the 

testator,  and  the  right  draws  after  it  a  constructive  possession.  The 

probate  is  a  mere  ceremony,  but,  when  passed,  the  executor 

does  not  derive  his  title  under  the  probate,  but  under  the  will: 

the  probate  is  only  evidence  of  his  right,  and  is  necessary  to 

enable  him  to  sue ;  but  he  may  release,  is^c.  before  probate. 

But  there  is  no  instance,  that  I  know  of,  where  a  man  who 
has  a  new  right  given  him,  which,  from  reasons  of  policy  is  so 
far  made  to  relate  back  as  to  avoid  all  mesne  incumbrances, 
shall  be  taken  to  have  such  a  possession  as  to  bring  tftapau  for 
an  act  done  before  such  right  was  given  to  him. 
.  But  at  all  events  the  rule  will  hold  with  respect  to  officers  and 
ministers  of  justice  (h). 

-  In  the  case  ofLeehmere  v.  TloroughgooJ  (c),  which  was  sn  ac- 
tion of  trespass  brought  by  the  assignees  of  banknipu  agunst  a 
aheriff's  officer,  who  took  goods  under  an  extent,  the  act  of  bank- 
raptcy  was  on  the  28th  of  Aprils  afterwards  the  sheriff's  officer 
took  the  goods  under  an  extent,  and  then  an  assignment  was 
made  to  the  plaintiffii,  who  brought  trespass :  and  it  was  beU 
the  action  lay  not ;  and  the  argument  turned  on  this,  that  the 
officers  shall  not  be  made  trespassers  by  relation.  The  same 
doctrine  is  recognized  in  the  case  of  Baify  and  Bunning(d). 

(a)  Vid.  H^Mrd  V.  Magawley,  4  voL  p.  489.     (*)  Vid,  S  Xo.  AL  ^61.  tit.  7f»^«#,  O,  k 

Now 
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Ndie  here  die  execution  was  fally  completed^  and  the  goods     1786. 
sold,  before  the  assignment  to  the  plaintiffs.    In  the  case  of  * 


Cooper  and  Cbittf\  Ld.  Mansfield  lays  down  the  true  ground  of     f^^J 

distinction  between  the  action  of  trover  and  the  action  of  trespass f  MitLEf, 

as  applied  to  this  csfse)   <«  The  action  of  trover  (he  says)  is 

«  maintainable^  because  the  conversion,  and  not  the  takings  i» 

«  the  gist  of  the  action;  and  the  sale  was  after  the  act  of  bank- 

"  ruptcy  was  notorious.  But  ^he  says)  that  though  the  property 

<<  by  relation  was  in  the  assignees  from  the  time  of  the  act  of 

<<  bankruptcyi  yet  the  taking  by  the  sheriff*,  a;  applied  to  this    . 

<<  species  of  action,  was  lawful.  And  he  says  the  seeming  con* 

<<  trariety  and  confusion  in  the  p^es  arises  from  the  equivocal 

*<  use  of  the  word  lawfid.    For  (says  he)  to  support  the  act,  it    • 

«  is  not  lawful  $  but  to  excuse  the  mistake  of  the  sheriff,  it  is 

<<  lawful  i  or  in  other  words  the  relation  introduced  by  the  sta- 

<*  tutes  Innds  the  property;  but  men,  who  act  innocently  at  the 

^'  time»  are  not  made  criminal  by  relation,  and  therefore  are  ex- 

^'cusable  from  being  punishable  by  indictment  or  action  as 

«  trespassers.  But  as  a  ground  to  support  a  wrongful  conversion 

^<  by  a  sale  after  a  commission  publicly  taken  out  and  an  actual 

«  assignment  made,  it  was  not  lawful."  The  plaintiffs  therefore 

are  not  injured,  as  it  is  competent  to  them  to  recover  the  value 

of  the  goods  by  bringing  a  proper  action,  namely,  an  action  of 

trover.    But  the  officer  shall  not  be  harassed  by  this  species  of 

action,  in  which  the  jury  might  give  vindictive  damages. 

There  is  likewise  another  point  made,  namely,  that  the  petU 
tioning  creditors  (being  more  than  three  in  number)  have  not 
proved  a  debt  to  such  an  amount  as  the  statute  requires ;  not  hav- 
ing in  the  whole  proved  a  debt  to  the  amount  of  aoo/./  though 
one  of  them  has  proved  a  debt  to  the  amount  of  161/.  The  words 
of  the  statute  of  5  Geo  a.  c  30.  are,  «<  that  no  commission  of  ^ 
''  bankrupt  shall  be  awarded  and  issued  out  against  any  person 
*<  upon  the  petition  of  one  or  more  creditors,  unless  the  single 
^  debt  of  the  creditor  do  amount  to  loo/.or  upwards,  or  unless 
^  the  debt  of  two  creditors  so  petitioning  as  aforessud  shall 
^  amount  to  150/.  or  upwards;  or  unless  the  debt  of  three  or 
^  more  creditors,  so  petitioning,  shall  amount  to  aoo/.  or  up- 
'^  wards."  Now  had  the  commission  stood  upon  the  petition  of 
HxaLt  one  only  whose  debt  amounted  to  161/.,  it  w^iild  clearly 
have  been  good:  but  as  they  have  chosen  to  take  it  out.  in  the 
name  of  more,  the  question  is,  whether  they  have  not  laid  themr 
teWes  under  the  necessity  of  complying  with  the  wgrdb  Qf  the 

statute, 
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178^.    Mtmt,  which  in  such  case  itfokes  the  debt  prottod  lo  be  tt^ 
'  ThU  might  peihaps  deserve  aome  ooasidertcien  :  but  hofrcter 

^^#     ire  give  bo  opinion  upoa  it^  aft  we  ane  clear  agabttt  the  pbiiN 
2«&&xi«    tiA  on  the  other  point. 

Thcfefei^  on  the  whok  the  judgment  miiat  be  fer  ifat  itkoA- 
aAt. 

Postea  to  be  deliyered  to  'the  defendant 


Friday,  Thfe  IfiiSH  SocietV  agaiust  Needham. 

Under  a  T^^*''^  ^^  *"^  ^  3^^*^'  '^^  defendant  emwci  ^  of 
bond  of  in-  -"-^  the  condition  of  the  boRd»  whichi  ^[afcef  recittog  that  tte 
giv^n'by  j{.  said  society  had,  by  their  lettet  of  attorney  dated  die  t6th  Jh^ 
that  J?.(who  ,  ^ j^^  appbihted  one  Hemy  HamUt^n  their  genenil  6r  chitf  ftf^t, 
pointed  ge-  ot  oficer  and  receiver  of  ali  amd  ai^gular  their  remtfi  ill  the  ssui 
of  c!  Sr*  ^^*'  of  attorney,  and  the  schedute,  or  rental  thereunder  wriMm, 
receirer  of  mentioned ;  and  also  that  by  ccrttin  articles  of  egreealeati  of  the 
and  the  ma-  same  date  with  the  letter  of  attorney,  made  betw^tai  the  lud  eo^ 
^ttesf  ^'  ciety  of  throne  part,  and  the  Said  H  HamiboH  olihtiAafAXf 
should  Tpttf  he  the  stid  H,  Hamikon  had  Covenanted  and  agreed  with  ^  aijd 
au'remt  *  socicty  to  rcccive  the  said  rents^  and  thereout  to  make  dit  aerapii 
which  he     payments,  and  to  render  such  account  thereof  fit>m  tifne  to  tinib 

should  re*      *    ^  ' 

ceire,  at  aha  and  to  answeraud  pay  the  residue  of  suchrents  to  the  slid  society 

w^I^m-  ^  ^^^  manner  as  in  and  by  the  6aid  articles  is  apf^Otntcd,]  Was, 

menuthereof^  that  the  Said  H,  Hmmli(m^V\%  heirs,executors,  and  t!^6ithii(ratbrsy 

^tr^^  should  from  time  to  time,  and  at  all  times  thereaftei^  wcH  woA 

^u^^A^'  truly  pay,  exetute^  and  keep,  all  and  every  the  cevcnaties,  atikiesi 

an^enbie    payments,  (9V.  which  on  his  and  their  part  ought  to  be  observed, 

rcwtvc^'^    performed,  paid,  5JV.  contained  in  the  said  deed  of  odvenanli^aod 

£,  on  re-     also  should  from  time  to  time  observe,  obey,  perfenn,  faUI^  «id 

TeLwaf  ^  ^    Iccep)  all  such  further  lawful,  and  reasonable  (tileiftti6ns,«ArSi  oir 

which  were   instructions^  as  should  be  given  him  by  the  said  society  ia  wfiwn 

over  by  him.  under  their  hands,  Cs'r.  He  then  pleaded  ditft  the  siil  detd  of 

covenants  was  made  on  16th  Jmly  175  5,  between  the  sod  society 

of  the  one  part,  and  the  said  Hemj  Hamibm  of  the  ddwr  pait, 

whereby,  after  reciting  that  the  said  society  had  appointed  the  said 

Hamkm  to  be  their  ^tnmd  «r  fU^agtntf  Mftd  idm  riielUkr^Sm' 

Ytmji  attd  dmir^  thiirpleasurr  f$  manoge  tmd  tft^ffct^  09erm,  4^ 

t»te  tf,  nnd  reguikt^  the  vMe  agiurf^  donotrm^  and  mUHM%  ^^ 

sM  iockty  in  the  said  kingdiom  of  Irebmi^  and  had  piomised  mmd 

li^refed  «6  |»«y  hkn  35a  par  iflMm,  so  IcAg  « 

tinned 
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Aaofii  Md  tmpIoyiQil  bf  them,  he  the  tatd  Htmy  Hemdltpn  com-     1786 
luatfd  tbfit  Jie  ahotU  4»id  wtwU,  for  and  duriog  «>  long  timt  ■ 

98  lie  ^KMld  ^OBliiiiic  ggent  and  reeeimer  of  the  said  rents,  duly  I^m 
and  iridy,  to  the  unmoat  iof  his  powerf  collect  aad  TeceiM  die  ^r>i^«' 
saioe  reat^  fiad  thereout  pay  yearly  tiie  eeveial  sums  diexein  men- 
tioned ;  and  further,  that  he  the  aaid  Htmy  HamUtmt  should  ro- 
nit  hj  a^pod  wd  ^olftttt  hill,  or  by  good  aad  solvent  bills  of 
exchange,  or  otherwise,  to  the  said  society,  or  should  answer, 
pay,  and  ^scharge  lo  ihem  or  their  order  or  direction,  ki  auch 
jnanner  as  they  ^ouM  chioi:  fit,  fram  time  to  timis,  by  leHer  or 
othervia^  signified  %  iheir  order  fay  their  clerk  or  sccmary,  or 
lusy  Other  person  iMr()eraDOs  by  then  authorised,  the  wfaole  aenis 
mentioned  w4  ^ontsmed  m  the  said  acheduk  or  vent^olU  ox 
als9  tie  imcrefkse  ^mUmptwmmti  ihat  jnight  or  should  thercaAer 
be  saade  ^/k^recfhj  or  «^  any  ntmttntracti  or  ntmads  ofthitken 
ktUHt  diply  aad  ^nctaally  at  the  ond  of  every  aix  aontibs  next 
a&erwchaeacstkottldbeooinedue.  The  deficndaatihcn  plead- 
ed thedkaih  of  Kmry  HMitou  on  Ac  first  day  of  J^e  17B5, 
S&c.i  ferfofmaace  and  aarisfactkai  by  the  a»d  Henry  Hsmibm 
in  bi^  lifo-timef  aad  by  the  exocuaors  sinoe  that  tine,  of  all  «he 
oovmaatift,  payments,  &c.  contained  in«heaaid  deed  of  ooa«- 
nasti  aid  that  lihe  said  Hmry  Hamikoft  inhis  life-tine,  aad  Us 
«seciKois  afterwards,  had  from  iim^  to  time  i^Monred,  obeyad, 
pexftrmed,  iuifiUed,  and  kept  all  mA  foither  lawful  aai  vea- 
«pj;iablc  diiseciaona,  orders^  or  instmcdons,  as  wor  gaKu  to  the 
smA  «ttr  .ry  M0m9tfm  in  his  life-time  by  Ac  said  aociety  ia  writ- 
log.4iiider  their  hands,  aocardiog  to  the  form  aad  afibct  pf  4lie 
ooadioon  of  ithe  said  wrkiag'obligatory* 

Replication  (protesting  that  the  said  Henry  Hamibon  in  hia 
life-dm^  did  fiot  vril  and  truly  pay,  execute,  aad  keep,  nor  had 
i>ia  ^tficatoffs,  &c«  sinoe  his  death  well  and  truly  paid,  executed, 
and  ^kcp^  all  ^r  any  of  the  covenants,  payments,  &c.  in  the  said 
deed  of  coyeaants  specified ;  pcotestbg  also  that  the  said  Henry 
Mmnibm  (tid  not  in  his  lifie-time  observe,  &c.  nor  had  his  exe- 
cutpcSf  <fcc«  isinee  Us  death  ohsenred,  obe^d,  peiforaxd,  or  kept 
#uch,li|fther  lawful  and  reasonable  disectian,  &€•  gWen  to  the 
^mA^imry  Mamikon  i&bis  life-time,  by  liie  said  aociety  ia  writ. 
«qg>  4iodcr  their  hands,  &c.)  that  after  the  makaog  of  the  said 
writing  obligatory,  and  in  the  life-time  of  the  said  H.  Htnmben^ 
084  bdfoae'.die^ecdubiting  of  the  biH  of  die  said  abciety,  199  aast,  on 
4ieifc9t)dsy  «f  Jwte  1783,  a  largcamn  of  mooey,  io^mui^  ^  r,  b  a  P. 
mm  id  ^^  IV*  ^^  became  due  and  payable  to  the  said  V43.J 


soacty 
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1786.    society,  and  was  actually  Teceived  by  the  said  H.  Hanaksn  fr 

-  tbe  rents,  increase  and  in^rovementt  <f  the  said  estate,  in  die  said 

Society"  Condition  and  deed  mentioned ;  yet  that  the  said  H.  HamUbn  in 

agaimtt     his  life-timc  did  not  pay,  nor  had  his  heirs,  executors  or  ^im* 

'  nistrators  since  his  deadi  paid,  to  the  said  society  the  said  sum 

of  1864/.  17/*  1 1^.  or  any  part  thereof,  &c« 

To  this  replication  there  was  a  general  demurrer,  and  jcrindcr 
in  demurrer. 

Russellf  in  support  of  the  demurrer,  contended  that  this  repli- 
cation was  bad  in  point  of  law ;  because  it  attempts  to  pat  in 
issue  more  than  the  covenant,  on  which  the  breach  is  assigned, 
comprehends :  And  no  issue  can  be  taken  upon  it  under  which 
the  plaintiffs  may  not  give  in  evidence  the  receipt  and  non-pajr- 
ment  of  money  by  Hamilton,  to  which  the  covenant,  for  the  per- 
formance of  which  the  defendant  is  bound,  does  not  extend.— 
For  the  replication  is,  that  Hamilton  had  rtcexvtA  fir  tbe  rents^ 
increase  and  improvements  of  tbe  said  estate  :  whereas  tbe  cofcnant 
is  for  the  payment  of  particular  rents  specified  in  a  scheduie, 
and  the  increase  and  improvements  thereof,  that  is,  d  dK)se  rents. 
Impro%}ements  (f  the  estate  is  a  more  comprehensive  terai  than  tm- 
frovements  of  rents,  and  extends  to  any  thing  that  makes  the 
estate  more  productive,  whether  by  way  of  rent  or  otherwise : 
And  the  replication  is  framed  in  such  a  manner  as  to  take  m 
the  case  in  dispute  between  the  parties,  namely ^if^x  paidyir /& 
renewal  of  leases,  and  received  by  Hamilton  in  his  life-time,  to 
which  the  covenant  does  not  extend.  And  in  the  case  of  a 
surety  the  Court  will  not  extend  a  covenant  beyond  the  strict 
letter.  This  is  the  question  which  is  intended  to  be  fairly  tried 
by  the  parties. 

But  the  replication  is  likewise  bad  on  another  ground.  It  is 
for  non-payment  generally,  and  it  docs  not  state  that  the  society 
had  made  an  order  or  direction  for  the  payment  of  the  ffloney : 
whereas  by  the  covenant  Hamilton  was  to  remit  by  a  good  bill, 
or  pay  to  them  or  their  order  or  direction,  in  such  nannct  as 
they  should  think  fit  by  letter  or  otherwise  signified,  the  whole 
rents  mentioned  in  the  schedule  or  rent-roll.  The  rep&cadon 
therefore  should  have  alleged  that  the  society  had  made  an  order 
for  the  payment  of  a  particular  sum,  and  that  Hanutton  had  not 
paid  it. 

Baldwin,  contra.  It  is  admitted  by  the  pleadings  that  the  sum 
of  1 864/.  is  due  to  the  society  for  so  much  money  received  by 
Hamilton^  and  not  paid  over  by  him.    And  if  only  sixpence  of 

that 
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thataumbe  due  for  the  rents,  the  plaintiffs  are  entitled  to  judg-     1786. 
meot  in  this  case. 


But  upon  the  general  question,  he  contended  that  the  word  s^cirrr 
**  improvemetti/*  included  <<  improvements  of  the  estate,"  and  agaUMt 
ought  not  to  be  confined  to  the  <<  improTcments  of  the  rents." 
For  fftfuft&wf  was  appointed  the  general  agent  to  the  society,  in 
which  character  he  was  to  icctiye  Jlnes  as  well  as  rents  i  and  he 
was  bound  to  pay  over  every  thing  which  he  received  in  the 
character  of  their  agent.  But  even  if  in  strictness  the  "  improve- 
tnents''  only  relate  to  **  rents }"  <<  fines"  must  be  considered  as 
<<  improvements  of  the  rents." 

Russell  in  reply.  The  issue  which  must  have  been  taken  on 
this  replication  would  have  been,  that  Hamilton  had  paid  all  the 
money  <<  which  he  had  received  for  the  rents,  improvements, 
«  and.  increase  of  the  estate  i**  under  which  the  plaintiffs  could 
have  given  evidence  of  any  thing  received  which  made  the  estate 
more  productive.  The  defendant  therefore  was  ol^liged  to  de- 
mur to  the  replication,  and  to  deny  that,  in  point  of  law,  the 
improvements  could  be  extended  to  "improvements  of  the  es- 
tate." As  this  is  the  case  of  a  surety,  the  Court  will  not  extend 
the  condition  beyond  the  strict  letter  of  it. 

AsHHUUST,  J.    It  seems  to  me  that  the  condition  of  the  bond 
extends  to  all  sums  which  Hamilton  received  as  the  general  agent 
of  the  society.    After  reciting  that  he  had  been  appointed  the 
general  or  chief  agent-  and  receiver  of  the  rents,  it  proceeds  to 
8Ute  that  he  should  remit  by  good  and  solvent  bills  tKe  whole 
rents,  as  also  the  increase  and  improventehts  that  should  be  modi 
thereof  i^on  any  new  contracts  or  renewals  of  the  leases.     Now  a 
fine  is  certainly  an  increase  and  improvement  on  a  new  contract. 
It  was  undoubtedly  the  object  of  this  contract  that  Hamilton 
should  pay  over  all  sums  of  money  which  he  should  receive  as 
general  agent  and  receiver  of  this  society.     This  viras  received 
•by  him  as  such  on  the  renewal ;  and  is  both  within  the  spirit' 
and  letter  of  the  condition. 

BuLLER,  J.  The  last  objection  made  by  the  defendant's  coun- 
sel isj  that  the  replication  has  not  alleged  that  the  society  made 
any  order  for  remitting  the  sums  which  Hamilton  had  received. 
But  it  need  not :  for  the  covenant  is,  <<  that  Hamilton  should  re- 
<<  mit;  to  the.  said  society  by  good  and  solvent  bills  of  exchange, 
**  or  otherwise,  or  should  answer j  pay,  and  discharge^  to  their  order 
<<  or  direction  in  such  manner  as  they  should  think  fit,  by  letter  or 
«<  otherwise  signified,"  &c.  If  they  had  given  any  special  direc- 
^*  tiooj  that  should  have  been  shewn  on  the  part  of  the  defendant. 

Then 


fiocnrr 
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ifStf.  Then  m  to  tlut  part  of  tbU  ^mamd  wJiidi  was  sBcmd  far 
«  fines  i"  the  answer  is,  that  it  does  not  so  appear  vpoD  tkneod 
There  would  have  been  no  4iSculty»  if  the  defendsknthid  jobed 
issue  on  the  rqilication;  for  though  the  expiessioM  vtivied, 
thejr  are  the  same  in  subsunoe :  and  if  it  had  been  necxmtrfi^ 
issue  joined,  the  Court  vouM  have  rejected  the  wnd  ^fctf*" 
Hie  next  point  is  as  to  the  qnaotum  for  which  tpoa  this 
contract  the  defendant  as  suretjr  is  answerable.  Hk  bond  stats 
that  HamltQH  was  appointed  die  general  i^nt  and  receiver  ot 
all  the  rents;  he  was  notonly  to  receive  the  rests,  bat  to  amp 
the  whole  aflFairs,  concerns,  and  interest  of  the  sodetj.  And! 
cannot  put  a  con^tructbn  on  this  bond  of  indemnity,  witkout 
saying  it  extends  to  this  very  case;  for  it  goes  ou  to  saf,  that 
HrnmUtan  is  to  remit  the  rents,  as  «6o  the  margtm  md  iaf^ 
fhenti  9^  atty  mw  c9nbra€iS4rrinevmUi  and  a  ine  ii  as  in- 
provement  on  a  renewal* 

HierefcMre  on  aU  the  grouads  the  defendant  islitUe. 

Judgment  for  tkphW*- 


FridMy,  .,  y  Edwards  againj^t  RourkEu  and  JC^fe. 

A  feme  CO-  JiTON  tit  inventus  having  been  vetumed,  to  a  writssw  (X^ 

<^l^  agauistboththe4efcndaiits,««)theh«band,4c*W- 

otttofcus-  ani?a  wife  was  arrested;  and  dv  afterwards  obtaiaedawk^ 

cauie  the  ahew  causc  whgr  ahe  should  ftot  be  dischasged. 

I?*wkhout  J^ingay  now  shewed  cause,  and  observod  that,  ai  ***^ 

her  hut-  could  fiot  be  found,  this  was  the  only  remedy  which  dephi^ 

ll^h  the  >»A.    And  that  the  defatdant's  wife  had  littk  jeasoa  io«^ 

]!^d  r"  ***  appKcution,  since  die  suit  had  been  iustiiatod  to  i«»^* 

againtt  debt  dttc  Iffom  her  before  her  marriage. 

!Swit^«  ^fpbifd.  in  support  erf  the  rwle,  contended  that  *  «* 

ett  imventMi  could  not  be  arrested  without  the  husband.  Cn.  Jtfc.^' 

^"J'n;  iis^6M^d.ii.  AstothecaseofA*«iiv,^^i«^2 
hutbtiid.  ijjg  Q^^^  :ref used  to  discharge  the  defondum  m  «osW»  ** 
becauad  fllie3iadiflipaseA>anthephuntiff;  and  itwaseM*^ 
f ul  whether  she  veas  a  feme-covert  or  not.  Btft  in  4a  p^^ 
casedieaeitt  Mdonbtarf  chectffcciucu  ^liKdefodsBt}  tf<i^ 
is  even  aued  as  aibM-Miert. 

(4)  aj9/.JLep.90j. 
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AsRHVUST,  J.  There  axe  manjr  authorities  in  fitvour  of  this     1^96* 
application,  and  none  against  it.    And  the  cases  go  with  the  ' 

reason  of  the  thing.  ^"JjJ"' 

For  a  feme-coveit  has  no  property  of  her  own ;  and  if  it  were    Rouikk. 
permitted  to  arrest  her^  she  might  be  imprisoned  for  Ufe. 

Ptr  Curiam^  Rule  absolute. 


Km^  atid  Othcfs,  Executors  of  StfivEKfiOK,  Against  s^nUy, 

Thom. 

The  Same  agmnst  W  Linn  an. 

INDORSEES  of  a  bill  of  exchange,  executors,  i^c.  against  Where  a 
A  the  acceptor.  K^ 

The  declaration  stated  that  one  Brandy  on  the  26th  oi  December  change  in- 
1 78 1 9  according  to  the  usage  and  custom  of  merchantSj  made  a  a.  and  J9« 
bill  of  exchange,  directed  to  the  defendant,  requiring  him  to  pay  l^*^!^'^ 
to  one  jI  Thorn  tool ;  that  Brand  delivered  the  said  bill  of  ex-  (iecLre  as 
change  to  ji.  Thorn,  which  bill  the  defendant  afterwards  accepted  ^"^ioD 
according  to  the  usage  and  custom  of  merchanu.  That  jf.  Thom  "s**"*^  *« 
indorsed  the  said  bill,  bjr  which  indorsement  he  ordered,  and  ap-  [;^//»/r. 
pointed  the  sfid  sum  of  money  in  the  said  bill  specified  to  be  paid  {^^,f^  ,04. 
to  the  plaintiffs,  who  were  the  surviving  executors  of  Stevenson^  3J.&P.7. 
Mr  right  of  the  plaintiffs  as  surviving  executors  as  aforeiaid,  and  , ;  "      y        / 
then  and  there  delivered  the  said  bill  so  indorsed  to  the  plaintifist  ^ 
of  which  indorsement  the  defendant  afterwards  had  notice ;  by 
means  whereof^  and  according  to  the  said  usage  and  custom  ofnuT'^ 
chants f  the  defendant  became  liable  to  pay  to  the  plaintiffs  -as  sur^ 
wving  executors,  IsfCi  and  being  so  Uabk  he  undertook  and 
promised  the  plaintiffs  as  surviving  executors  to  pay  them^  Isfc. 

ad  Count.  Money  had  and  received  by  the  defendant  to  the 
use  of  the  pkintiffis  as  executors.  3d.  On  an  account  stated 
with  the  plainti^s  as  executors. 

1*0  this  dedatation  there  was  a  special  demurrer;  that  the 
said  plaintiffi  have  above,  in  the  first  count  of  the  said  declaration, 
declared  against  die  defendant  upan  a  promise  and  undertaking 
allcg^  to  liavebeen  made  to  the  plaintiffs  as  surviving  executors 
of  the  said  tt.  ^ovenson,  whereas  it  appears  that  the  pfomise  by 
them,  stated  in  the  said  first  count  of  the  said  declaration,  could 
not  by  lan^  be  made  to  them  as  such  executors  as  aforesaid,  but 
vHis  modi  (if  at  all)  to  them  mlimf'^wn  rights  and  ndt  as  such 

oxecatorsi 
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1785.     iicecuiorss  and  that  the  said  first  count  of  the  ssdd  declaratioir  is 
■  inconsistent" with,  and  cannot  by  law  be  joined  together  with,  die' 

Kiwo     said  several  other  counts  thereof,  £ffr. 

Thom,  GfM/,  in  support  of  the  demurrer,  admitted  that  the  mere 
naming  the  plaintiffs  as  executors  is  surplusage,  when  the  soit 
is  in  their  own  right  (a).  But  here  they  have  gone  farther; 
they  have  stated  the  promise  to  have  been  made  to  them  ai  exe- 
cutors;  and  there  must  be  a  sufficient  consideration  laid  to  sup- 
port a  promise  to  them  in  tie  capacity  rf  executors  g  became  it 
brings  different  consequences  after  it^  and  they  are  entitled  to 
greater  privileges. 

The  consideration  is  the  indorsement  of  a  bill  to  them  as  exe- 
cutors^  made  after  the  death  of  their  testator  by  the  payee  of  the 
bill,  who  may  have  been  a  debtor  of  the  testator.  Then,  as  be- 
tween the  plaintiffs  and  the  payee,  who  indorsed  the  bill  to 
them,  the  payee  was  liable  to  them  as  executors  for  the  debt  doe 
to  the  testator.  They  took  this  negotiable  security  iromhim: 
but  a  bill  of  exchange  is  not  a  satisfaction  of  a  debt,  nnless  it  be 
duly  paid.  When  payment  was  refused,  they  might  hate  re- 
sorted to  the  defendant  upon  the  original  debt  due  to  them  as 
executors,  and  have  declared  accordingly.  But  if  they  choose 
to  pursue,  their  remedy  on  the  bill,  they  must  proceed  in  their 
own  right,  even  against  the  person  from  whom  they  took  it 
(though  that  is  not  the  present  case);  for  they  desert,  at  least 
for  the  present,  the  original  debt  due  to  them  as  executors,  asd 
resort  to  the  promise  raised  by  the  law  to  them  in  their  own 
right  as  indorsees  of  a  bill  of  exchange.  But  this  is  not  a  case 
between  the  plaintiffs  and  the  person  from  whom  they  took  the 
bail.  Perhaps  it  might  be  iaid  as  between  them,  that  the  one 
knew  in  what  capacity  he  received,  and  the  other  on  what  ac- 
count he  paid  it;  and  so  the  promise  might  actually  hare  ken 
made  as  stated  in  the  declaration.  But  this  is  an  action  a^nst 
the  acceptor,  and  the  declaration  states  the  consideration  of  the 
promise  to  the  plaintiffs  as  executors,  namely,  his  HabiKty  to 
pay  the  bill  to  them  as  executors.  Now  that  liability  averred 
in  the  declaration  is  a  false  conclusion  of  law  \  for  by  reason  of 
the  )>remises  therein  contained,  and  by  force  of  the  usage,  lie. 
he  is  not  liable  to  pay  the  bill  to  them  as  executors^  but  in  their 
own  right.  The  foundation  of  this  action  is  the  usage  and  ctjs- 
tom  of  merchants,  which  has  made  such  securities  negotiable  for 

W  1  Tnitr.  IZ9.     ^ 

the 
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the  convenience  of  commerce,  and  gives  to  the  bill-holder  (be*  .  X78tf*. 
^g  ^  legal  indorsee)  a  right  of  action  against  the  acceptor. 


draWer,  or  any  of  the  indorsers.  But  that  custom  does  not  au-  ^J^ 
thorize  a  person  either  to  take  or  pass  a  bill  of  this  sort  in  a  parti-  Tbom. 
culair  character^  and  confine  hit  right  of  action  in  one  case,  and 
his  liability  in  the  other,  to  that  character ;  except  perhaps  in 
the  single  case  of  an  indorsee  dying  with  the  bill  in  his  pos- 
session. But  if  an  executor  may  take,  he  may  pass  these  secu- 
rities, as  executor;  he  may  pay  his  own  debts  by  indorsing  bills 
as  executor;  and  the  efiects  of  the  testator  may  be  ultimately 
taken  in  execution  by  chose  who  wet e  never  either  his  creditors 
in  his  life*time,  or  creditors  on  his  estate  after  his  death.  The 
usage  of  merchants  will  not  support  this  declaration. 

Shepherd^  conird^  was  stopped  by  the  Court. 
'  AsuBURST,  J.  There  is  no  doubt  but  that  this  action  may 
be  supported.  It  must  be  taken  for  granted  that  the  indorser 
was  indebted  to  the  testator,  and  to  the  plaintifis,  as  executors, 
and  so  he  might  indorse  to  the  plaintiffs,  as  such  executors. 
Then  they  held  tbeUU,  as  executors,  and,  upon  the  acceptor's  re- 
fusing to  pay  it,  they  nu^  declare  upon  the  right  in  nMcb  tiey 
bold  it.  No  case  has  been  cited  to  shew  that  this  cannot  be  sup- 
ported :  and  the  acceptor  is  not  in  a  worse  situation  than  he 
would  have  been,  if  the  plaintifis  had  declared  against  him  in 
their  own  right.  They  have  only  declared  according  to  th^ 
truth  of  the  case. 

Bt'L^SR,  J.  It  is  clear  that  a  plaintiff  cannot  join  two  counts, 
one  on  a  debt  to  himself,  and  another  to  him  in  the  character  of 
executor.  Then,  have  the  plaintiffs  done  it  in  this  case  i  The 
only  question  is,  whether  the  sum,  when  recovered,  will  be  con- 
sidered as  assets  of  the  testator:  if  so,  that  is  all  the  Court  look  [s  ^ 
to ;  and  heie  it  certainly  would.  There  can  be  no  such  incon-  ^ 
?eniencc,  as  has  been  suggested,  from  the  executors  indorsing  the 
bill;  for  it  is  immaterial  whether  they  indorse  it  as  executors  or 
not.  If  they  indorse  it  at  all,  they  are  liable  personally,  and  not 
as  executors ;  for  their  indorsement  would  not  give  an  action 
against  the  efiects  of  the  testator. 

Judgment  for  the  plaintiffs  (a). 

(a)  Vide  JSitti,  Executor,  w.  MUthttl^  lo  MU,  315. 


The 
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84tMr^^,      The  KiKo  ofifdrif^^  The  Inhabitants  of  Skitlait* 


Kami   rpWO  juttiees  b]r  an  order  removed  EBmaketbt  tbe  wife  of 


Htiiiif  and 

tt^ci^^  ^  VTUKam  W^n^  from  Besdiam  to  Skipiam,  in  die  Nocdt 
^^;^  Riding  of  nriribW.  On  appeal  the  Sesf  bos  eonfinned  diat  or* 
aw/i/  Che     der,  and  stated  the  following  case ; 

OA/^rf^o.  ^^^  .^  appeared  that  mtliam  Ware,  the  hnsband  of  du 
^^ffid'°'''  pavper,  at  Old  Mawtrnmas  1777,  being  then  unmarried,  hird 
preasettle-  himielf  foT  a  year  to  one  J,  ttkbardsmi  of  Skiflamj  and  actvsBy 
[S^'ast.  >c^c<l  ^  •aud  ^.  RUhariion  for  a  year  ac  SJtiflam,  punuant  to 
*S9']  such  hiring.    That  the  said  IVUlmm  Ware  on  die  next  day  after 

Old  Martinmas-doff  to  wty  On  the  93d  of  Nfifuemtber  l^^^  be- 
ing then  also  unmarried,  hired  himself  to  one  Rieiard  Barkr 
of  Nawton^  to  serve  him  from  thenceforth  untt/  the  OU  Mat^ 
tbfmas-daj  following ;  and  that  he  did  accordiaglf  enter  iolD 
the  service  of  the  said  R.  Barker  a  few  days  after  such  htriiig, 
and  continued  to  serve  him  in  Nawim  aforesaid,  pursuant  there- 
unto,  until  the  Old  Marfinmoi^y  fdlowing,  on  which  day 
about  twelve  o^clock  at  noon  he  received  his  full  wageat  aoi  1^ 
his  master's  house  in  ^e  evening  of  the  same  day. 

Fearnky  shewed  cause  against  a  rule  which  bad  been  oblMPed 
to  shew  cause  why  the  order  of  Sessions  should  npt  be  quashci 
Chambre,  in  support  of  it,  cited  R.  v.  NaveMvi,  Butr.  &  C* 
719.  Bott.  386.  and  K.  v.  SyderHome  cum  Bermer,  CaUk  19. 

AsHHuKST,  J.  It  is  much  so  be  lamented  tb^  there  titi 
much  confusion  in  settlement  ca^es ;  tfaeiefpfe  whatever  tbf 
htest  deterimnations  may  be,  they  ought  te  be  adhof^d  ^ 
Mow  the  last  case,  namely,  that  of  die  JSmg  and  Sfdfnttm,  leeoi 
to  eerrespond  whh  die  present  in  every  point.  Befiair  A^t,  a 
AsdBeiion  had  been  made,  as  whae  the  hiriiig  and  aernoe  iiad 
been  expressly  f^und^be  far  a  year  acoording  Id  tbe caslosn  of 
Ibe  eountry .  But  in  the  last  c^se  ao  audi  distMwdkmwai  taken: 
so  here  tliera  is  no  custom  etatod  ^  aiid  <^  undf '  maatbetakca 
to  be  inclusive.  Therefore  there  was  a  hiring  aad  senrica  tors 
year;  for  die  pauperis  husband  ^tered  into  the  service  the  first 
day  of  one  year^  and  served  till  the  first  instant  of  the  next. 

BuLLBR,  J.  The  only  quesdon  is,  whether  Martinmas^  '^ 
to  be  taken  inclusive  or  exclusive.  The  pauper's  husband  was  hired 

the 
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die  day  after  Mattinmudoy  to  serve  tiU  the  Mariinmas-day  hU     l^Stf. 

lowing*     From  the  moment  of  the  hiring  he  became  the  servant  ■ 

0f  his  maHcr,  and  continaed  in  the  service  tiii  Aikhaitfim$'iaj.  ^^^ 

Then  does  the  word  iiU  include  the  day  ?    The  former  cases  have  Sstrt a«. 

decided  that  it  dora.    And  if  it  only  include  a  pmf  of  the  day, 

as  there  it  no  fraction  of  a  day,  the  service  woidd  be  complete. 

Rule  absolute,  for  quashing  both  the  Orders. 


Doe,  on  the  Demise  of  Selby,  against  Alston,     MomUy, 


Bart. 


N9V*%1^ 


rpHE  lessor  of  the  plainttff  had  brought  an  ejectment  in  the  Rule  for  the 
-■-  Court  of  Exchequer  in  the  year  1784  to  recover  the  pos-  ^^^^^ 
Session  of  the  s^me  premises,  tot  which  the  present  action  was  rTeRcvritr 
brought,  but  had  abandoned  his  suit  when  it  came  on  to  be  ll^'c^^il^^l^ 
tried.  ^tMnz, 

A  rule  had  been  obtained  calling  on  the  lessor  of  the  plalntiflF  [6T.i(!74a 
to  sheiv  Cause  why  the  proceedings  in  this  action  should  not  be  ^  Saii-^sS'l 
staid  till  he  gave  security  for  the  costs,  in  case  he  was  nonsuited, 
or  a  verdict  was  giveti  against  htm.  This  rule  was  founded  on 
an  affidavit,  which  stated  that,  in  die  former  ejectment,  tht 
Coutt  of  Exchequer  had  obliged  the  lessor  of  the  plaintiff  to 
give  secnrity  for  the  costs  of  that  action. 

Brstim  now  dieted  tause,  and  relied  on  there  befaig  Ino  in- 
stance in  which  a  similar  rule  had  been  made.  And  stated  that 
the  reason  why  the  Court  of  ficehequer  bad  compelled  the  lessor 
of  the  ^fainttff  to  ^v«  security  was,  because  it  was  stated  to 
them  that  he  could  not  be  found. 

Baldwin  in  support  of  the  rule. 

BuLLER,  J.  This  application  is  not  wamtnredby  any  autho- 
rity. The  case  in  the  Court  of  Exchequer  does  not  apply  here. 
There  are  only  three  instances  in  which  the  Court  will  inter- 
feff^  ea  behalf  of  a  defendant,  to  oblige  the  plaintiff  to  give  secu- 
rity for  costs.  The  first  is,  when  an  infant  sues,  the  Court  win 
oblige  the  frocbein  dn^  or  guardian,  or  attorney,  to  give  security 
for  the  ootSB ;  adly«  when  the  plaintiff  resides  abroad  (a),  in 
which  case  die  Court  wilt  stay  the  proceedingi  till  security  is 

(a)  Ante,  267. 36a. 

given 
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1786.     given  for  the  cost:  and  3(117,  where  there  has  been  a  former 
■  ejectment  (fl) ;  but  there  the  rule  is  to  stay  the  proceedings  in 

^^     *^  second  ejectment,  till  the  costs  of  the  former  arc  paid,  and 
AX.ITOM.   not  till  security  is  given  for  the  costs  of  the  second.    So  diat 
even  the  form  'of  the  present  application  is  wrong.    Bat  it  is 
not  stated  that  the  costs  of  the  ejectment  in  the  Court  of  Ex- 
chequer have  not  been  paid. 

Rule  disduiged. 

(«)  This  rule  u  extended  to  other  actions  dian  ejeament.     Vide  a  toL  jii. 


Tmetiay,  KiNG  OSainSt  PiPPETT. 

;Aw».a8tb.  ^^ 

Judgment  as  TTPON  a  rulc  to  shcw  cause  why  judgment  should  not  be 
nonlS'i  «j-  entered  as  in  case  of  a  nonsuit,  it  appeared  that  the  issue 

not  be  en-  had  been  joined  in  HUarj  Term  last,  and  the  pJaintiff  had 
piaintSrs  carried  down  the  record  to  trial  at  the  JL^n^  Asnzcs  for  Dewrif 
neglecting  to  ^hcrc  the  plaintiff  was  nonsuited,  which  nonsmt  was  aficr- 
reconi  down  wards  sct  aside  by  the  Court  on  a  point  of  law  (a).  The 
whm  the  g^und  of  this  motion  was,  that  the  plaintiff  had  negkcted  to 
^f^^  proceed  to  trial  at  the  Summer  Assizes,  which  it  was  now  con- 
carried  it  tended  he  was  not  obliged  to  do,  -having  complied  with  the 
prw^^      statute  {*)  by  having  carried  the  record  down  to  trial  once;  and 

that  the  defendant  mighty  if  he  had  pteasedf  have  carried  it 

down  by  proviso  (c). 

The  Court  were  of  that  opinion)  and 
[I  Ba4.  Discharged  the  Riik(^ 


346.1 


Giibs  in  support  of  the  rule. 
Lawrenci\  cmtri.  . 

{a)  Ante,  435. 

(r)  Vid.  Miwhirm  ▼.  LoMglty,  post.  3  f oL  X  S.  P.  wad  P^rwAt  f.  M«^^»» 
X  H.Bi,  Rep.  C.  B,  lOX.  5.  P. 

{i)  No  judgment  as  in  case  of  a  nonsuit  in  replevin.     Jmu  ^.Cmtcam^,  F^ 
3  yol.  661.  and  EggltUm  y.  Smart.    X  BL  Ref,  375.    But  judgment  as  in  ca*  ^ » 
nonsuit  may  be  giren  In  a  trtvenc  of  a  rtturn  to  a  wMmhmm\    JUv.^lUM^^ 
oC  ^^^vn/,  .post.  4  ^  6^9* 


^«  JLTHOUGH 


•  ♦ 


^•;^^4K»^<^    . 


'.•, 
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1 786. 

%♦  ALTHOUGH  the  filhwng  case  Joa  mt  cme  vnibifLthe 

sitfe  rf  our  mpnal  dnipi^  nvbkb  tons  only  that  of  reporting  the 
Jitermma&ns  of  tbe  Court  rf  King's  Bench,  yet  as  k  is  of  great 
importanee  and  cousideraUe  onpectaHon^  and  as  we  have  been  ho- 
mured  vM  an  outientic  cofy  of  tie  reasons  fir  reversing  the 
judgmmt  ef  the  Court  of  ^xdiequer,  and  favoured  witb  mast  tf 
the  other  oripnal  fapofs  ntatiftg  to  the  cause^  we  trust  it  will  not 
be  unacceptaUe* 

.  Sutton  against  Johnstone*    *  ^,>^/^  ^  /  ^^^ 

LauAoh  \  p'rBLrN  Sutton,  Esquire,  a  debtor  of  our  Lord  ^.j^^ 
(towit.))         the  now  King*  Cometh  before  the  Barons  of  24th  Gm. 3. 
diis  Errhrqurr  on  the  twenty-third  day  of  January,  in  this  same  K-r.^r/^^y-f   ^ 
teitty  by  ^hua  Peart,  his  attorney,  and  complains  by  bill  against  '^^^  '^<^^'  <^ 
George  Johnstone,  esquire,  present  here  in  Court  the  same  day,  of  a  ^^J'  ^' 
plea  of  trespass  upon  the  case;  FOR  THAT  WHEREAS,  on  4  Tomms. 
the  i6ch  of  April  1786,  anil  long  before,  and  afterwards,  there  .^''.  ^^^ 
were  open  war  and  hostilities  between  our  Sorereign  Lord  George .  ^.  ,'^  > .  _^ 
the  Third,  How  King  of  Great  Britain,  bfc.  and  the  Freneh  King, 
hts  moat  CathoBe  Majesty,  and  the  States  General  of  the  United  'f  ^  ^  '    ^    : 
Fkovinoes:  anJ  whereas,  during  such  war  and  hostilities,  and 
hetom  the  committing  of  the  se?eral  grievances  hereinafter- 
mentioiied,  (that  is  to  say,)  on  the  said  16th  of  J^  1781,  a 
squadron  of  ships  and  vessels  of  war,  of  and  belonging  to  our  said 
Soveicign  Lord  the  King,  had  been  sent  out  and  employed  under 
the  cooomand  of  the  said  George,  as  commander  in  chief  of  the 
said  squadron,  upon  a  particular  senrice,  and  expedition,  against 
Us  ssdd  Majesty's  enemies ;  and  the  said  squadron,  under  the  com* 
mand  of  the  said  George,  had  proceeded  in  the  course  of  such  ser- 
vice and  expedition  to  Port Frsya  Bay,  otherwise  Port  BrayaRoad^ 
in  the  island  of  Saint  Jagp,  in  foreign  parts :  and  also  whereas  the 
said  Evdyn  before  and  on  the  said  i6th  AprU  1781  was  captain 
and  conutiander  af  one  of  his  said  Majesty's  ships  of  war,  called 
the  Isis,  bong  one  of  the  said  squadron,  and,  as  such,  under  die 
command  of  the  said  George,  as  commander  in  chief  of  the  said 
aqtiadfOOf  and  which  said  ship,  called  the  Isis,  was  also  in  the 
a^  squadron  in  the  said  service  and  expedition,  of  the  said  Port 
Prafa  Bay,  otherwise  Port  Praya  Road,  in  the  said  island  of  St. 
yogas  and  whereas,  before  the  committing  of  the  said  several 
grievances  hereinafter-mcndoned,  and  whilst  the  sud  squadtxm 
Vol.  I.  Li  under 
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1 786.    under  thie  command  of  the  said  George^  as  commaoder  in  ciuef 

thereof,  was  in  the  said  Port  Praya  Say,  otherwise  Port  Praja 

^r^h^  i?W,  to  wit,  on  the  said  i6th  JprU  1781,  the  said  s^iadmn 
ji^N-  was  attacked  in  an  hostile  manner  by  a  squadron  of  ships  and 
*'^*""'  vessels  of  war  of  great  force,  belonging  to  the  Fnnch  King,  un- 
der  the  command  of  Monsieur  figfrwi,  as  commander  in  chief  of 
the  said  French  squadron,  in  consequence  of  which  an  action  or 
engagement  then  and  there  took  place  between  his  said  BSajesty's 
squadron,  under  the  command  of  the  said  Georp  as  commander 
in  chief  of  the  same  squadron,  and  the  said  squadron  bekmgmg 
to  the  French  King,  under  the  command  of  the  «aid  Monneor 
Suffrein  s  and  in  which  action  or  engagement  the  said  ship  olkd 
the  his  was  greatly  damag^:  Jtti  whoreu  ^Us^  the  aaid  w^ 
dron  bebnging  to  the  Frtnct  King,  vndcr  the  commmd  «f  Aff 
said  Monsieur  Stjfriin,  after  such  action  or  eogagOMcni  OH  Ar 
same  itfthof  ^^  1781,  sailed  away  from  and  left  Us  Midlfe^ 
jesty's  squadron,  under  the  command  of  the  said  Gmrgt,  in  dbr 
said  bay  or  road)  and  the  commanderfof  the  said  Aip$  and  f«s» 
s«ls  of  his  said  Majesty's  ^uadron  were  therenpen  oidered  bf 
the  said  George,  as  commander  in  chief  of  the  said  upaint^  to 
cut  or  slip  their  cables,  and  put  to  sea  after  the  sud  squdbon  W 
longing  to  the  French  King,  under  the  rommsnd  of  dhe  said 
Monsieur  Sigfrehtf  and  whereas  the  said  squadron  under  die 
command  of  the  said  George^  did  afterwaida  en  the  same  day 
and  year  last  aforesaid  put  to  sea  after  the  said 
ing  to  the  French  King ;  and  the  said  George  as  suck  ( 
in  chief  as  aftxesaid  then  and  there,  by  signal  for  that  | 
caused  the  said  squadron  under  his  command  to  be  fbcmed  in  lioe 
of  battle,  and  bore  down  with  his  said  squadron  under  his  coau 
mand  upon  the  said  enemy  about  sun^set  of  the  sense  itAkJ^ 
1 78  X,  in  order  to  engage  the,said  enemyt  but  no  fordier  1 
mcnt  between  die  said  squadrons  took  place;  and  the  saU  1 
dron,  under  the  command  of  die  said  Gtor:ge,  remresd  to  Art 
Praja  Ay,  otherwise  Port  Pr(kfa  RmJ  afotesaid.  AndaldniU|^ 
he  the  said  Evelyn,  during  the  idbole  of  the  saidengagcmcnt  widi 
the  said  FrHieh  squadron,  and  the  said  pursuit,  and  bcedi^  down 
upon  the  said  French  squadron,  as  afoiesaad,  and  during  tiie  winds 
of  the  said  16th  J^ril  1781,  behaved  and  cenducted  Mwiesif 
as  a  gaUantt  good»  loyal,  obedient,  wd  fidthfiti  c^pcsin  and  com* 
mander  of  the  said  ship  of  war  called  the  AiSf  and  did  Us  duty, 
as  such,  to  the  best  of  his  power,  skill,  and  ability,  and  the  eiBie 
and  cooditienor  the  said  ship  the /itf,  and  wasMtergniky  nf 
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delaying  and  discouraging  the  public  service  on  the  ]6th  JprU    ll%6. 

1 78 1 9  or  at  any  other  time,  nor  o£  wilfully  or  willingly  disobeying  ■ 
the  verbal  orders  or  public  signak  of  the  said  George  in  any  respect^  ^^^T^*' 
nor  of  wilfully  and  improperly  £dling  a-stem,  and  not  keqpittg  Joim- 
up  in  the  line  of  battle,  according  to  ^e  signal  then  abimd,  after  '^^'*'' 
the  Ins  had  jmned  the  squadron,  and  cteared  the  wreck  of  the 
Ibre-cop-mast,  when  he  the  satdG^prfr  boredown  upon  the  enemy 
about  sunset  of  the  said  16A  April  1 781,  nor  of  any  other  neglect^ 
disobedience,  misconduct,  or  misb^viour,  as  oiptain  of  the  said 
ship  called  the  Ins,  yet  the  said  George^  well  knowing  the  pre- 
mises, but  maliciously,  injuriously,  and  wrongfully,  contriring 
and  intending  to  hurt  the  said  Evelyn  in  his  good  name,  fame, 
character,  and  reputation,  as  a  cs^in  and  coounander  of  a 
alup  of  war  in  his  BAaJest/s  service,  and  to  cause  him  to  be  sus- 
pected of  cowardice,  treachery,  disloyalty,  disobedience  of 
orders,  neglect,  and  misconduct,  and  to  bring  him  into  great 
disgrace,  infamy  and  contempt,  with  all  his  Mi^est/s  subjects, 
and  to  deprive  him  of  his  rank  and  station  of  captain  and  com- 
mander of  the  said  ship  called  die  Lit,  and  of  the  profits,  advan- 
tages, and  emoluments,  thereto  belonging ;  and  to  subject  him, 
the  said  Evelyn^  to  the  pains  and  penalties  by  the  laws  and  sta- 
tutes of  dus  icahn  inflicted  npon  captains  and  commanders  of 
dnps  of  vnnr  guilty  of  cowardice,  disobedience  of  orders,  neglect, 
misconduct,  and  other  the  crimes  aforesaid,  and  to  put  him  the 
said  Ewljmto  great  labour  and  tronUe  of  body  and  mind,  and  to 
great  chav ges  and  expenses  of  his  money,  and  to  impoverish  and 
ruin  him  the  said  Evelyn;  he,  the  said  Geerge,  so  being  such  com- 
mander in  chief  as  afdresaid,  afterwards,  to  wit,  on  the  aad  April 
17S1  aforesaid,  at  Port  Prayn  Bay^  othervrise  Pmi  Praya  Rend 
aScmsmd,  to  wit,at  i.om^  aforesaid,  in  the  pariah  of  Saint  Afary 
le  3cm f  in  the  ward  of  Cieap,  fal^fy  ^d  malieieutly  ami  vnihmt 
any  vmsomUe  or  probdUe  cmsse,  charged  and  accused  the  said  Eve- 
lyn  with  having,  on  the  said  x6di  ^^1781,  on  the  occasions 
and  service  aforesaid,  committed  the  crimes  and  offences  hereafter 
iKxt  mentioned,  {that  is  to  say,)  diseiedieuce  tf  bis  tie  said  Geerg/s 
verted  orders,  andpMic  signals,  in  net  cutting  bis,  the  said  EvefynTs 
€Mn,  (meaning  the  cables  of  the  said  ship  the  Lis,)  and  putting 
10  sea  after  die  enemy,  (meaning  the  said  Frenci  squadron^)  as  he, 
the  taid  George,  had  directed;  and  for  falling  shstem  after  he  the 
caid  £vny/ihad  joined  the  squadron,  (meaning  the  said  squadron 
under  the  eommandof  the  said  George  as  aforesaid) ;  and  not  ieep^ 
tnguptnthe  line  rf  battle,  after  he,  die  said  Evelyn,  had  cleared 
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1 786.    the  wreck  of  the  foTe-top-roast,  when  he,  die  said  Gmrpi  n»k 

the  signal  for  the  line  of  batde  a-breast,  acnd  bore  down  on  the 

*I^^"    cncnajr  (meaning  the  said  Freftcb  squadron)  at  sun-ict ;  by  whid 
joBif.     disobedience  and  neglect,  as  the  said  (^orjrdiarged  andalleged, 
•^"■'    die  enemy  (meaning  die  said  Futtcb  squadiwi)  were  enabled  t» 
take  their  dis^kd  ships  in  tow,  to  lead  the  squadnm  under  the 
command  of  the  said  Oeorg^  far  to  leeward  of  die  idand,  (meaning 
the  island  of  Smfii  Jago^)  to  draw  matters  on  in  such  a  tniO| 
that  it  became  impossible  to  engage  them  (meaning  die  saU 
French  squadion)  with  the  whole  force  of  the  said  squadroB 
under  the  command  of  the  said  George  before  die  dose  of  day, 
and  in  case  of  following  the  enemy  (meaning  die  said  Frm 
squadron)  until  the  morning,  or  attacking  them  in  the  nightt 
the  said  George  must  have  given  up  all  hopes  of  c?er  rqolnMig 
the  transports  and  East  India  ships  under  the  said  Gmfii  con- 
voy, whereby  an  opportunity  was  lost  of  improving  Ac  nctoij 
the  said  squadron^  under  the  command  of  the  said  Gmgft  bad 
-t>btained :  and  the  said  George^  as  such  commander  in  cUef  as 
aforesaid,  afterwards,  to  wit,  on  die  said  aad  AfA%  in  Ae  year 
aforesaid,  at  Port  Praja  Bay,  otherwise  Port  Proj^'^  ^® 
wit,  at  LonJoM  aforesaid,  in  the  parish  and  ward  a&tfcsaidi  o«t 
of  his  furdier  malice  to  the  said  Evelyn,  did,  under  coloora«l 
pretence  of  the  said  supposed  crimes  and  o8ences,/i^>  "^ 
ottsfyf  furongfidly,  and  injuriously,  and  nmthout  any  rtamtUi  wff> 
baUe  cause,  put,  and  cause  to  be  put,  bim,  the  udi  Evdyni  tak 
an  arrest  and  imprisonment,  in  order  that  he,  die  said  Ewf) 
might  be  tried  by  a  court-martial  for  the  same  supposed  cnffltf 
and  ofiences;  and  did  also  wrongfitUy,  maliciously f  anduffff^ 
and  mthout  any  reasondbU  or  probable  cause,  under  colour  aod  f*^' 
tence  of  the  said  supposed  crimes  and  ofiences,  susptiii  e»r^ 
move  bim,  tie  said  Evelyn,  from  bis  said  effice,  pMt^  andrf^ 
c/^ptain  and  commander  of  the  said  ship  the  Isb,  witil  a  ca^'*^^ 
should  be  held  fir  the  trial  of  the  saidEvclyn,  for  rbcm^f' 
posed  crimes  and  ofiences ;  and  maliciously,  andvMt^  ^  ^ 
sonaUe  or  probable  cause,  sent,  and  earned  to  be  sent^  Kth  ^^ 
Evelyn,  so  being  under  the  said  arrest,  imprisonment,  ^f^ 
sion,  unto  the  East  IncSts,  amdfromthence  to  Great  BriUi»M^ 
to  be  tried  by  a  court-martial,  for  the  said  supposed  criflcs^*^ 
ofiences ;  and  wudiciously,  and  vntbout  any  reatomHe  ^  ^    ^ 
cause^  kept,  and  caused  him  the  said  Evelyn  to  be  i^t  loAf^ 
arrest,  imprisonment,  and  suspension,  fir  a  long  space  V^*^\l 
from  the  said  22d  April  1781  until  the  nth  December  i1^2)^ 


Sutton 
mgmimtt 


iM  TH£  Tw£NTY-S£V£NTH  Year  OF  GEORGE  III.  497 

tmtX  die  time  of  tke  trial  and  acquittal  hereafter  next  mentioned ;     1 786. 
and  the  said  George,  out  of  his  further  malice  towards  lum,  the 
said  Evdjn,  and  oontrimg  and  intending  as  aforesvd,  after- 
wards,  to  wit,  on  the   ist  December  1783,  at  Lotiien  afore-     jSbm 
said,  in  the  parish  and  ward  aforesaid*  fiUeljt  maliciausfyt  xuid    *^**'**' 
vkhoid  anj  reasonable  or  frdbaUe  cause^  caused,   and  procured 
the  said  Evelyn  to  he  tried  by  and  before  a  court-martial,  for  that 
fwrpose  dtdy  assembled^  on  board  his  Majesty's  ship  Princess  Royal, 
befote  John  Montague,  Esquire,  admiral  of  the  blue  squadron  of 
his  Majesty's  fleet,  b^e.  and  others,  for  the  said  supposed  crimes 
and  oflfences,  and  upon  a  false,  malicious,  and  injurious  charge, 
exhibited  agadnst  the  said  Evelyn,  as  hte  commander  of  his 
Majesty's  ship  Isis,  by  the  said  George,  as  late  commander  in 
chief  of  his  said  Majesty's  ships  and  vessels  employed  on  the  said 

"  service,  y^r  delaying  and  discouraging  the  public  service^  on  which 
he  the  said  Evelyn  was  ordered  on  the  said  i6th  jfpril  1781, 
and  Jor  disobeying  bis  the  said  George* s  verbal  orders,  and  public 
signals,  in  not  causing  the  cable  of  bis  Majestfs  ship  Isis,  then 
under  his  the  said  Evelyfs  command,  to  be  cut  or  slipped  im^ 
pudiaUfyaltct  his,  the  said  Evelyffs,  getting  on  board  in  order  to 
put  to  sea  after  the  enemy,  (meaning  the  said  French  squadron,) 
as  he,  the  said  George,  Kad  directed,  and  also /or  falling  a-^tern 
and  not  keeping  up  .the  line  of  battle  according  to  the  signal  then 

>  abroad,  after  the  Isis  had  joined  the  squadron,  (meaning  the  said 
squadron  under  the  command  of  the  said  George,)  and  cleared  the 
wreck  of  die  fore-top-mast  when  he,  the  said  George,  bore  down 
upon  the  enemy,  (meaning  die  said  French  squadron,)  about  sun- 
set of  the  said  1 6th  Jprili  at  wUch  said  trial,  the  saidcourt-mar'- 
tial,  having  heard  the  witnesses  produced  in  support  of  the  said 
ch^e,  and  by  the  said  Evelyn  in  his  defence,  and  having  heard 
what  die  said  Evelyn  had  to  urge  in  his  defence,  and  having  ma- 
turely and  deliberately  weighed  and  considered  the  whole,  was 
of  epinion  that  it  appeared  to  them,  that  the  said  Evelyn  did  not 
delay  or  discourage  the  public  service,  on  which  he  was  ordered, 
on  the  said  i6th  Jpril  1781 ;  That,  from  die  circumstances 
proved  of  die  condition  die  Isis  was  in,  it  appeared  to  the  said 
court-martial,  that  the  said  Evelyn  was  justifiable  in  not  immedi^ 
atdy  cutting  or  sluing  the  cable  of  the  Isis,  after  his  getting  oa 
board  her  oa  that  day  >  and  that,  after  die  wreck  of  die  fore-top- 
mast had  been  cleared,  thesmd  Evelyn  £dhis  utmost  to  regmn  his 
station  in  the  line  of  tattle  g  and  diat  die  Lis  was  in  her  stadon  about 
sun*aetof  that  izj',theCourt  did  therefore  adjue^e  the  saidEydjn  to 


498 


CASES  iM  MICHAELMAS  TERM, 


SOTTOM 
UMMit 
JOHH- 

sroKE. 


1786.     be  toHOuraUy  acquitted $f  the  whole  of  the  said  charge^  and  he  was 
thereby  honomnbly  acqvstted  accordingly ;  by  means  of  which 
said  false,  malicious^  and  wrongful  proceedings  of  the  said  George, 
he  the  said  Evelyn  not  only  suffered  and  endured  a  kmg  and 
grievous  fanprisonment  for  a  long  space  of  time,  {to  tmt)^  for  die 
space  of  2  years,  7  calendar  months,  and  19  days,  but  daemg 
that  time  lost  and  vfos  deprived  ef  divers  sums  ofmoney^  amounting 
in  the  whole  to  a  large  sum,  {to  witf)  20,000/.  of  lawful  money 
of  Great  Britain^  which  he  would  otherwise  have  giunedf  tf  be  bad 
mt  hen  suspended  and  removed  by  the  said  George  from  bis  rak 
and  post  rf  captain  and  commander  of  the  said  ship  called  the  IsiSf 
from  prizes  and  captures,  which  were  taken  and  made  fiom 
the  enemy  by  the  said  ship  the  /jir,  and  the  other  ships  of  die 
said  squadron,  under  the  command  of  the  said  George^  in  the 
course  of  the  said  service  and  expedition,  and  during  the  said 
arrest,  and  suspension  of  htm  the  said  Evelyn^  for  the  time 
aforesaid  ;  and  also  suffered,   sustained,  and  underwent,  gnat 
hardships,  from  grief.  Vexation,  and  anxiety  of  body  and  mind, 
and  was  thereby  pift  to  great  and  heavy  charges  and  expenses 
of  his  money,  amounting  in  the  whole  to  a  large  stun  of  money, 
{to  wit,)  the  sum  of  5000/.  of  like  lawful  money,  in  and  about 
the   defending   himself  against   the  said  false  and  malicious 
charge  and  accusation  of  the  said  George,  and  the  manifesu- 
tion  of  his  innocence  in  the  premises;  and  was  also  thereby 
gready  aggrieved,  hurt,  and  damnified,  in  his  good  namey 
fame,  character,  and  reputation,  to  wit,  at  London  aforesud,  in 
the  parish  and  ward  aforesaid. 

ad  Count.  The  second  count  was  similar  to  the  first,  except  in  this  par- 
ticular, that  it  omitted  to  allege,  as  part  of  the  defendant's 
accusation,  the  consequence  of  the  disobedience  of  the  orden, 
namely,  that  the  enemy  were  enabled  to  take  their  disabled 
ships  in  tow,  is^c.  and  that  an  opportunity  was  lost  of  impior* 
ing  the  victory  which  the  commodore  had  gained. 

3d  Count.  The  third  count,  after  reciting  the  war,  the  expedition  to  Purt 
Fraiya,  the  relative  situation  of  the  parties,  the  engagement,  the 
order  given  to  all  captains  to  cut  or  slip  their  cables,  and  pursue  the 
enenfiy,  the  putting  to  sea  aifter  the  enemy,  the  signal  for  the  line 
of  battle,  the  bearing  down  upon  the  eriemy,  the  returning  of  the 
^xpOL&tontoPort  Praya  Bay,  proceeded  as  foUowsi  And  whereas  d^ 
said  George,  as  such  commander  in  chief,  as  aforesaid,  after  the  said 
idth  of  April  1 78  r,  and  whilst  the  said  squadron  remained  under 
the  command  of  Ae  said  Gwrjr  in  foreign  parta^  as  aftnciaid(^ 
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nvit),  at  the  said  Pert  Praja  Bay,  otherwise  Port  Praya  Road^ 
in  the  island  of  Smnt  Jap^  as  aforesaidf  {to  wit)  on  the  22d  of 
^rit  1 78 1«  charged  and  accused  the  said  Evelyn  of  being  guilty 
of  other  misconduct  and  neglect  on  the  said  i6th  of  April  I78I^ 
on  the  occasions  and  service  aforesaud,  (that  b  to  say,)  for  dis- 
obedience of  the  verbal  orders  of  the  said  George^  and  of  the  pub- 
lic signak  of  the  said  Georp,  in  not  cutting  his  cables^  (mean- 
ing the  cables  of  the  said  ship  Isis^)  and  putting  to  sea  after  the 
enemyj  (meaning  the  said  French  squadron,)  as  he  the  said  George 
had  directedj  and  for  falling  a-stem  after  the  said  Evelyn  had 
joined  the  squadron,  and  not  keeping  up  in  the  line  of  battle 
after  be  the  said  Evelyn  had  cleared  the  wreck  of  the  fore-top- 
mast, when  he  the  said  George  made  the  signal  for  the  line  of 
battle  a-breast,  and  bore  down  on  the  enemy,  (meaning  the  said 
French  squadron,)  at  sun-set  \  by  which  disobedience  and  neglect, 
as  the  said  George  charged  and  alleged,  the  enemy  (meaning  the 
said  French  squadron)  were  enabled  to  take  their  dbabled  ship  in 
tow,  to  lead  the  squadron  under  the  command  of  the  said  George 
far  to  leeward  of  the  island,  (meaning  the  island  of  Saint  Jap,) 
to  draw  matters  on  in  such  a  train,  that  it  became  impossible  to 
engage  them,  (meaning  the  said  French  squadron,)  with  the  whole 
force  of  the  said  squadron  under  the  command  of  the  said  Georp 
before  the  close  of  day,  and  in  case  of  following  the  enemy, 
(meaning  the  said  French  squadron,)  until  the  morning,  or  at- 
tacking them  in  the  night,  the  said  George  must  have  given  up 
all  hopes  of  ever  rejoining  the  transports  and  East  India  ships 
under  the  said  Georgia  convoy,  whereby  an  opportunity  was  lost 
of  improving  the  victory  the  said  squadron  under  the  command 
of  the  said  Gearge  had  obtained;  and  upon  the  said  charge  did 
then  and  there  put,  and  cause  to  be  put,  the  said  Evelyn  under 
an  arrest  and  imprisonment,  in  order  to  be  tried  by  a  court- 
martial  for  the  said  last-mentioned  supposed  misconduct  and  ne 
gleet  \  and  upon  the  said  charge  did  also  then  and  there  suspend 
and  remove  the  said  Evelyn  from  his  place,  rank,  and  station  of 
captain  and  commander  of  the  said  ship  the  his,  until  such  court- 
martial  could  be  held  for  the  trial  of  the  said  Evelyn :  And,  al^ 
though  it  was  tie  duty  of  the  said  George,  as  such  commander  in  chief 
as  q/iresaid,  to  have  bolden,  or  caused  to  have  been  holden,  a  courts 
martial  fir  the  trial  of  the  said  Evelyn,  for  the  said  supposed  neg- 
lect and  misconduct  of  the  said  Evelyn,  when  and  so  soon  as  he 
reasonably  and  conveniently  could,  after  the  said  charp^  arrest,  and  suS'- 
pension :  And  although  the  said  Geor^ej  as  stub  cmmander  in  chief, 
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1 7  86.     m^h  reasondflj  and  eenvemently^  tfUr  tin  smdcbturge^  amsif  mainiu 
■  penswif  have  bolden^  and  cause  to  have  been  beUen^  a  conrt-mareiaifaf 

^^Zm'    ^^  ^^^  ^^  ^^  ^^  Evelyn,  for  the  said  supposed  neglect  and  mis- 
JoHN-     conduct,  during  the  stay  of  tie  said  squadron  under  tie  emnmemd  of 
^"^^^^    fti  said  George  ai  Port  Praya  Bay,  otiermse  Port  Praya  Road,  as 
aforesaid,  as  well  as  often  aJUr  tie  departure  of  tie  same  sfuadrm 
from  Port  Praya  Bay,  otierms^Foit  Praya  Road,  ajoresaidy  mfkSa 
tie  same  renmned  under  tie  commandifiie  saidGear^  in  ftnaga 
parts  as  aforesaid,  there  heing,  during  all  such  tisne^  a  evrnfOnt 
number  of  o^Uers^  of  and  in  tie  smd  squadron  undhr  He  mmnmni 
of  tie  smd  Gebrge,  to  com^e  such  court^martiJ:  And  altixra^ 
the  said  Gewge  was,  during  that  tinie,  frequently  reqoesfeed  by 
the  said  Evelyn,  to  hold,  and  cause  ^  be  hoUen,  such  oouit- 
martial  for  the  trial  of  the  said  Evefyn  as  aforesaid,  to  wit  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid:  Tet  the  s»d 
George, ^\^cl\  knowing  the  premises,  but  oontriYsng,  and  wrong* 
fully,  injuriously,  and  maliciously,  intending  to  hnH,  aggiiefe, 
Tex,  oppress,  injure,  an4  damnify,  the  said  Evelyn^  and  to  cause 
him  to  be  kept  under  such  arrest  and  imprisonment,  and  to  be 
suspended  and  removed  from  his  said  rank,  station,  pott»  and 
office,  of  captain  and  commander  of  the  said  ship  the  JUf,  for  a 
long  and  unreasonable  space  of  cirne;  and  during  such  time  to  de> 
prive  the  said  Evelyn  of  the  benefits,  profits,  and  advantages  ap- 
pertaining to  such  rank,  station,  post, and  office,and  ton^mehtm 
in  his  good  name,  fame,  character,  and  reputation^  and  to  bring 
him  into  great  contempt  and  infamy  among  all  the  ofiicen  and 
men  of  his  said  Majesty's  squadron,  under  the  command  of  tk 
said  George  as  aforesaid ;  he  the  said  George  mlfully,  wrongfiiOyi 
and  injuriously,  and  contrary  to  the  duty  of  the  said  George  as  sndi 
commander  in  chief  as  aforesaid^  omitted,  neglected,  and  r^ 
fused  to  hold,  or  cause  to  be  holden,  a  court-martial  for  tbe  trial 
of  the  said  Evelyn  as  aforesaid^  during  the  stay  of  the  asid  sqna* 
dron  under  the  command  of  the  said  George  at  Port  Fny^  Boj^ 
otherwise  Port  Praya  Road,  as  aforesaid,  or  at  any  time  alter  the 
departure  of  the  same  squadron  froxh  Port  Praya  Be^  odier- 
wise  Port  Praya  Road,  as  aforesaid,  whilst  the  same  lemuned 
under  the  command  of  the  said  George  in  foreign  parts  as  afaic- 
saud;  and  thereby  wilfully,  wr^gfuUy,  and  injuriously^  kept  sod 
detained  him  the  said  Evelyn  so  .under  the  said  ancst,  imprisoo- 
ment,  and  suspension,  few  a  long  and  unreasonable  space  of  dmef 
and  until  the  trial  ^nd  acquittal  hereafter  mentioned;  and  die  said 
-Et^/j^ii  says,  that  he  the  said  ^tw^  a<tarwafdl^(to  wit^)oo  ^ 

rf 
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of  DlKMufcr,  1783)  to  wit  at  Zotidbfl  aforesaidy  in  the  parish  and     1786. 
ward  aforesaid,  was  tried  bjr  a  court-martial»  duly  assemUed  and 


hdd  in  that  behalf»  for  the  said  supposed  neglect  and  rnisoonducty    ^^^^ 
and  was  by  the  said  court«niartial  then  and  there  honourably  ac-      John- 
quitted  thereof;  by  means  of  which  said  wilful,  wrongful,  and     '''^*"* 
iiij  urious  neglect,  omission,  and  refusal  of  the  said  Georgf^  to  hold^ 
or  cause  to  be  holden,  a  court-martial  for  die  trial  of  the  said 
EvePfn  as  aforesaid,  in  a  reasonable  and  convenient  time  as  afore- 
said ,  he  the  said  Evdjn  not  only  suflered  and  endured  a  long  and 
unreasonable  imprisonment^  hut  ibriMg  that  ttnu  lost  and  was  dt' 
privgd  rf£virs  nmsofmonij,  amoundng  in  the  whole  to  a  lai^ 
sum,  (to  wit,)  20,000/.  wbicb  be  timid  have  gamed  if  be  badbeen 
trUd  as  aforesaid  in  a  feascnaUe  and  comfemeat  titue  afiertbe  saidar^ 
rest  and  suspensiony  from  prims  and  ceftuns  nMeb  wereiakmand 
made  from  Ae  enemy  by  tbesMdsb^  the  Isis^  and  other  slnps  rftbe  said 
squadron^  under  the  command  of  the  said  George^  in  the  course  of 
the  said  senrice  and  expedition ;  and  also  suflered,  sustained,  and  * 
underwent  great  hardships,  pain,  grief,  Teyation^  and  amdety  of 
body  and  mind,  and  was  thereby  put  to  great  and  heavy  charges 
and  expenses  of  his  money,  and  was  greatly  aggrieved,  hurt*  and 
damnified,  in  his  good  name,  fame,  character,  and  reputation,  to 
wit,  at  Jjmdon  aforesaid,  in  the  parish  and  ward  aforesaid. 

Hie  fourth  count  diflered  from  the  third  in  the  same  manner  4th  Coom* 
that  the  second  diflered  from  the  first. 

To  this  the  defendant  pleaded  the  general  issue. 
This  cause  was  twice  tried  before  the  Chief  Baron  at  GvOdbaU^ 
by  special  juries;  on  the  former  of  which  the  jury  found  a  ver. 
diet  for  the  plaintifi;  with  5000/.  damages,  and  on  the  hitter 
•Acy^gave  6ooo/. 

Aftisrwards  a  motion  was  made  in  the  GSourt  of  Exchequer, 
in  arrest  of  judgment,  which,  after  a  very  ehborate  dtscusskm, 
was  refused.  And,  in  the  absence  of  the  Chief  Baron,  who  was 
indisposed, 

Eyroj  Baron,  ddivered  the  unanimous  opinion  of  the  Court:    Jwm  \si^ 
In  this  case  of  i^tttm  against  Johnstone^  it  has  been  moved  to  '^•^* 
arrest  riie  judgment,  upon  objections  taken  to  the  first  and  diifd 
counts  in  the  dechration. 

It  is  an  action  on  the  case  brought  by  the  phimiiF,  cap- 
tain  of  the  bit  ship  of  war,  one  of  die  squadron  under  the  com* 
mand  of  the  defendant:  And  die  first  count  impules  to  die 
^^frgyi^it^  die  having  maliciously,  and  without  probable  cause, 
charged  the  phintiff  with  the  crimes  of  disobedience  of  orders^ 

and 
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1786b     and  the  delay  of  the  public  service  in  which  the  sqiiadson  was 

■  engaged ;  and,  apon  that  chaige,  having  put  him  under  zrxcsi, 

^*V^*    suspended  him  firom  his  command,  sent  him  under  arrm  to  the 

l^M*     Esit  India f  and  from  thence  to  Grtai  Brkaim^  in  order  to  be 

tried;  and  having  maliciously,  and  without  probable  cause, 

kept  him  under  arrest  till  his  trial ;  and  having  maliciously,  and 

without  probable  cause,  procured  him  to  be  tried  by  a  couit- 

martial,  upon  a  false,  maUcious,  and  injurious  charge. 

This  being  the  ground  of  the  action,  expressed  in  the  first 
count  of  the  declaration,  it  is  objected,  in  arrest  of  judgment, 
diat  no  acdon  for  a  malicious  prosecution  will  lie  for  a  subor* 
dinate  officer  against  the  commander  of  a  squadron  fior  impropa 
coodttct  while  under  his  command  1  or,  as  put  by  one  of  the 
counsel,  no  action  lies  for  a  subordinate  officer  against  his  supe- 
rior officer,  for  an  act  done  in  the  course  of  disdpltne,  and 
ttnder  powers  inddeat  to  his  situation* 

These  propositions  have  been  supported  by  arguments  diawn 
firom  the  analogy  the  case  is  supposed  to  bear  to  die  case  of 
judges,  jurors,  and  die  attorney-general  in  respect  o(  Ub  power 
to  file  informations  <»  j^&w,  and  from  general  principles  of  pub- 
lic policy  and  convenienoe  \  and  they  have  been  rested  upon 
those  grounds,  there  being  no  adjudged  case  or  other  authority 
in  our  law,  that  can  be  made  to  bcir  upon  the  point,  ao  as  to  give 
it  any  support :  On  the  contrary,  it  was  necessary  to  press  into 
the  service  distinctions  and  refinements,  in  order  to  take  the  cue 
out  of  die  class  of  adjudged  cases  bearing  very  8tron|^  the 
otherway.    The  cases  I  allude  to  are  diose  of  ^off  and  itfATi*- 
ineni  (sr),  and  FtArigas  and  M^yn  (t) ;  which  being  cua  in 
which  one  species  of  acrion  is  supported  against  military  men  m 
command,  in  one  instance  by  a  subordinate  officer,  in  the  other 
by  a  person  subject  to  the  powers  incident  to  the  tttoation  of 
those  military  men  in  command,  for  acts  done  by  colottrof  their 
authority,  or,  in  the  language  of  one  of  the  propositions,  andcr 
the  powers  incident  to  their  situation,  it  does  not  readily  occur, 
why  another  species  of  action,  differing  from  those  in  form 
rather  than  in  substance,  should  not  also  be  sustained.    Theie 
cases  certainly  cut  up  all  argument  drawn  from  public  policf 
and  convenience  s  because  public  policy  and  convenietto^  if 
they  operate  at  all,  must  operate  with  strepgth  suffidcnt  to  bar 
one  spedes  of  action  as  much  as  another. 

(«)8ittiB8,  iiUr  MkMmiVts,  u  IPSiMM^,  m.  L»d  Jfiitjflftr    Vifc 

The 
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The  Court  never  had  a  difficulty  upon  this  part  of  the  caae.     l^96. 
The  principle  of  the  actbn^  whidi  is  pretty  clearly  ascertained  —— 
in  the  two  cases  of  Saville  ? ,  Roierts  {a)j  and  Jvms^.  Gwym  (*),     ^^I^  ' 
is  general  and  univcrsaL    In  the  cases  alluded  to  of  judges  md     Jovw* 
jurors,  it  cannot  applyi  becanse  the  law  gives  faith  and  credence 
to  what  they  do)  and  therefore  there  must  always,  in  what  they 
do,  be  cause  for  it ;  and  there  never  can  be  any  malice  in  what 
they  da.     The  presumption  of  law,  that  judges  and  jurors  do 
nothing  causelessly  and  mafictously,  does  not  derogate  from  the 
universality  of  the  principle,  <<  that  where  it  can  be  shewn  that 
one  man  h»s  causelessly  and  nudiciously  accused  another  of  a 
crime,  or  has  otherwise  vexed  him  by  causelessly  and  malid- 
ottsly  exerdring  upon  him,  to  his  damage,  powers  incident  to 
Us  situation  of  superior,  the  injured  party  is  entitled  to  redress 
by  this  species  of  action."    The  commander  in  chief  of  a  squ»* 
dron  of  ships  of  war  is  in  the  condition  of  every  other  subject 
of  this  country,  who,  being  put  in  authority,  has  responsibility 
annexed  to  his  situaticm. 

The  propositions,  which  attempt  to  establish  a  distinction  for 
him,  are  dangerously  loosie  and  indefinite.  It  is  sadd,  subordi- 
nate officers  may  be  brought  to  a  court-martial  for  improper 
conduct,  and  that  no  acrion  lies  for  any  thing  done  in  a  course 
of  discipline,  or  under  powers  incident  to  situation.  If,  by  im^ 
proper  eomduct^  be  meant  a  breach  of  the  articles  for  the  govern- 
ment of  the  navy$  \i^by  a  course  iff  disdplim^  be  meant  exacting 
that  wluch  the  discipline  of  the  navy  requires}  if,  ^  nvhat  is  dene 
under  powers^  be  meant  that  which  is  warranted  to  be  done  under 
those  powen ;  it  will  be  agreed  simply,  for  doing  any  of  thbse  acts 
no  acdon  will  Ke;  for  those  ai:e  lawful  acts  in  themselves,  and 
there  is  nothing  added  to  make  them  unlawful  in  the  particular 
case.  But  in  respect  of  the  first  branch  of  this  propostion,  if  it 
be  meant  that  a  commander  in  chief  has  a  privilege  to  bring  a 
subordinate  officer  to  a  court-martial  for  an  ofienoe  which  he 
hiows  him  to  be  innocent  of,  under  coloor  of  his  power,  or  of  the 
duty  of  his  situation  to  bring  foiwaid  inquiries  into  the  conduct 
of  his  officers,  the  proposition  is  too  monstrous  to  be  debated. 

Under  die  second  branch  of  it,  it  may  not  be  fit,  in  point  of 
discipline,  that  a  subordinate  officer  should  diq»ute  the  oommands 
of  his  superior,  if  he  were  ordered  to  go  to  the  mast-head :  but 
if  the  superior  were  to  order  him  thither,  knowing  that,  from 
some  bodily  infirmity,  it  was  impossible  he  should  execute  the 

orders 
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l^Z6•     order»  and  that  he  most  infallibly  break  his  neck  in  the  attempt, 
and  it  were  so  to  happen,  the  discipline  of  -the  navy  would  not 


*]^JJ"    protect  that  superior  from  being  guilty  of  the  crime  of  murder. 

joHH-  And  one  may  observe  in  general,  in  respect  of  what  is  done  un- 
der  powers  incident  to  situations,  that  there  is  a  wide  dificreooe 
between  indulging  to  situation  a  latitude  touching  the  atUai  ^ 
powtf^  and  touching  the  abure  of  it.  Cases  may  be  put  of  situa- 
tions so  critical  that  the  power  ought  to  be  unbounded  :  but  it 
is  impossible  to  state  a  case  where  it  b  necessary  that  it  should  be 
abused;  and  it  is  the  felicity  of  those  who  Utc  under  a  free  con- 
stitution of  government,  that  it  is  equally  impossible  to  state  a 
case  where  it  can  be  abused  with  impumty.  The  counsel  for  dv 
defendant  were  disposed  to  agree  to  this  general  doctrine,  pro- 
dded that  the  question  was  not  to  be  discussed  in  an  action  st 
hw,  which  unavoidably  brings  the  inquiry  into  a  matter  of  fut 
before  a  jury.  We  enter  into  all  the  difficulties  in  the  sitoatioii 
of  an  officer,  whose  honour  and  fortune  may  come  to  be  so  staked. 
In  this  particular  case  they  have  had  their  weight  with  us ;  the 
decision  has  not  been  a  hasty  one;  but  considerations  of  this  na- 
ture cannot  exclude  the  established  jurisdiction  of  thecountry:  on 
the  contrary  those  jurisdictions  must  be  presumed  to  be  equal  to 
their  functions ;  it  must  be  presumed  that  they  will  do  their  doty 
honestly ;  if  they  do,  no  man  can  have  much  to  fear.  To  sttm- 
tbns  which  require  indulgence,'  they  will  shew  it ;  but,  be  die 
risk  more  or  less,  all  men  hold  their  situations  in  this  coonoy 
^pon  the  terms  of  submitting  to  have  their  conduct  ^rn^m^  aarf 
measured  by  that  standard  which  the  law  has  established.  Hea 
of  honour  will  do  their  duty  and  will  abide  the  consequences. 

We  decide  against  this  first  objection,  upon  the  mere  abstract 
state  of  it,  without  referring  to  the  particular  case  made  npoo  this 
record;  which  is  certainly  the  most  advantageous  way  of  ooosiiier* 
ingitfor  the  defendant;  for  undoubtedly  upon  this  record, 
which  must  now  be  taken  to  be  proved,  there  is  a  sttong  case 
stated  of  hardship,  if  not  of  wrong,  mjustice,  and  violence.  Be- 
fore I  leave  this  head  of  objection,  I  will  observe  upon  an  order 
of  the  justices  of  gad  delivery,  which  is  printed  at  the  end  of 
Keljng/%  ReportSi  from  whence  it  was  inferred  that  the  Cooft 
have  thougfai  themselves  at  liberty  to  control  this  species  of 
action ;  but  the  nature  of  that  control,  which  was  ^  witb- 
^  holding  of  the  evidence,  rather  proves  that  the  action  itself  was 
thought  to  be  beyond  the  readi  of  any  contnd ;  in  truth,  it  scemi 
to  be  nothing  more  than  substituting  a  particuhr  licence  to  give 
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copies  upon  motion^  to  the  general  ficence  which  the  officer  of     1786. 

the  Court  had  been  permitted  to  assume ;  both  founded  upon  the  

absolute  power  of  the  Court  over  the  records  of  their  proceedings  Sottoii 
for  felony,  while  they  remained  in  their  custody.  The  object  of  JSiiim- 
thisorder,  and  of  many  of  the  expressions  we  meet  with  in  our 
books,  tending  to  discourage  this  species  of  action,  could  not  be 
to  protect  any  particular  class  of  cases  from  being  made  the  sub- 
ject of  the  action }  but  were  to  prevent  a  frivolous  and  vexatious 
action  of  this  species  being  brought  in  any  case. 

The  next  objecdon  taken  to  this  count  was,  that,  this  being 
an  action  founded  on  the  want  of  probable  cause  for  making  the 
charge,  the  action  fails  j  because  upon  the  face  of  the  record, 
and  upon  the  plaintiiPs  own  shewing,  there  was  probable  cause. 
Ic  is  upon  the  face  of  the  sentence  of  the  court-martial  that  the 
probable  cause  is  said  to  appear;  part  of  the  charge  being  for 
disobedience  of  orders,  in  not  slipping  the  cable  of  the  Isii,  im* 
mediately  after  the  plaintiff*  got  on  board :  the  language  of  the 
sentence  is,  that,  from  the  circumstances  proved  of  the  condition 
the  his  was  in,  it  appeared  to  the  court-martial  that  the  ifhXn^ 
loSw^BJusAfiMi  in  not  immediately  cutting  or  slipping  the  cable 
after  his  getting  on  board ;  from  whence  it  was  collected,  that 
it  appears  that  the  plaintiff'  did  disobey  the  orders  of  the  de* 
fendant,  and  that  he  was  driven  to  justify  himself  by  circum* 
stances,  and  that  his  acquittal  proceeded,  not  upon  the  ground  of 
his  not  having  disobeyed,  but  on  the  ground  of  his  justification. 
Upon  this  part  of  the  case  there  has  been  some  hesitation 
amongst  us.  .  A  case  not  cited  in  the  argument  at  the  bar,  as  I 
recollect,  but  which  occurred  to  us  in  the  searches  that  have 
been  made,  gave  considerable  countenance  to  the  objection.  The 
case  I  refer  to  is  that  of  RgynoUs  v.  Kamedj^  reported  in  WiU 
im  (a)m    It  was  a  case  in  error  from  the  King's  Bench  in  /r#- 
laaJs  an  actbn  was  brought  for  nialiciously,  and  without  pro* 
bable  cause,  prosecuting  for  condemnatbn  brandy  seized  as  for« 
feited;  the  declaration  stated  that  the  brandy  was  condenmed  by 
the  sub-conunissbners,  and  that  that  condemnation  was  most 
rightfully  reversed,  on  appeal  to  the  commissioners*    The  judg- 
ment was  arrested  in  the  Court  of  King's  Bench  in  irtkmdf  and 
that  judgment  affirmed  here ;  and  it  was  said  by  Lord  Chief 
Justice  Lu^  <<  the  plaintiff  has,  by  his  own  declaration,  shewn 
<*  that  the  prosecution  was  not  malidous,  because  the  sub-com- 
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^  misskmarsgaTejvdginentfordiedefinidaot}  aaddieicfbievt 
>  <<  cannot  tnfar  any  malice  in  biin*''  Periu^  it  would  have  Ikcd 
moic  conccdy  atated,  if  they  had  said,  and  tier^re  vte^pWi^ir 
that  there  waiprohUe  cause  fir  pmecutimg  that  brandy  to  cmtdemna- 
tkn.  To  my  appiehension,  I  confess,  the  fact  of  the  orders 
having  been  disobeyed  seems  fairly  to  be  collected  from  die  sen- 
tence, which  takes  upon  itself  to  justify  the  not  obeying,  and  to 
make  that  the  ground  of  the  acquittal.  If  the  state  and  condidcn 
of  a  ship  be  such  that  an  order  given  cannot  be  obeyed,  the  not 
obeymg  in  that  case  is  not  disobedience,  and  requires  no  jnstifica- 
tion^  but  there  ought  to  be  an  acquittal  upon  the  ground  of  the 
charge  of  disobedience  not  being  made  out.  But  if  a  subordinate 
ofieer,  having  received  an  order  which  might  be  obeyed,  does  not 
obey,  because,  regard  being  had  to  the  state  and  conditioB  of  his 
ship,  he  is  of  opinion  that  such  an  order  ought  not  to  have  been 
issued  to  him,  in  this  case  the  not  obeying  is  disobedience,  in  m j 
apprehension,  and  he  would  be  to  justify  himself  as  he  oooM. 

The  sentence  not  being  examinable  here,!  am  reliewf  Aon  (he 
difficulty  of  coreprdcnding  what  circumstances  can  vnoimt  to  a 
justification  of  a  subordinate  officer,  in  disobepng  die  oader  of 
his  superior.   We  are  bound  by  the  sentence  to  undexstmd  the 
plaintiff  in  this  case  to  stand  justified.   But  the  quesdoa  is,  whe- 
ther we  are  not  also  bound  to  conclude,  finom  this  sentence, thathe 
did  in  &ct  disobey?  and  whether  that  be  not  pn^iaUe  cause  im 
bringing  him  to  a  coutt-martial,  there  to  justify  himself  fior  that 
disobedience  i  Doubtless  a  coort-martial  is  not  bound  to  express 
kself  in  strict  technical  language,  and  this  court-martial  may  hare 
used  in  this  case  the  word  juU^aUe  in  some  sense  difeeat  iroei 
our  notion  of  justification :  but  having  acquitted  the  pbiatif 
generally  of  the  charge  of  delaying  the  public  service,  wUdi  wtf 
one  of  the  two  specific  barges  brought  against  Um,  and  hmg 
made  this  special  acquittal  upon  the  charge  of  disobedience  of  or- 
ders, it  does  seem  as  if  diey  meant  to  say  that  lie  did  ast  delay 
the  public  service,  but  that  he  did  disobey  the  order,  and,  for  wnt 
reason  satisfactory  to  them,  was  justified  m  that  diaobedicBoe.  If 
this  be  die  true  meaning  of  the  sentcaoe^  will  not  die  (act  df  dis* 
obediemse  thus  established  be  a  prcdiable  cause  for  bringing  him 
to  u  eouiMnartial  i  If  the  defendant  is,  upon  this  declantioiii  to 
be  taken  to  be  ignorant,  or  if  he  is  ni^t  averred  to  be  cognisant, 
of  all  the  eifcuanstanoea  wlneh  constituted  the  yaatificationi  I 
should  in  that  ca^e  hold  most  clearly  that  it  would  be  probable 
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Cftuae.    R€tfiMttble  suspidM  was  probable  cause  in  the  ancient     178($. 

proceedings  in  conspiracy :  There  is  more  than  suspicion  here,  Ac 

e9fp9u4UkA  in  this  case  stands  confessed.  It  is  aterrcd  against  the    ^^^^^ 
d^eadant  in  this  declaratbn  that  he  knew  the  ship  had  receiTcd    ^bh- 
damage^  that  he  knew  that  the  plaintiff  obeyed  hb  orders  as  far 
as  the  state  and  condition  of  his  ship  woald  permit  \  bnt  it  is  not 
aYcmd  that  he  knew  the  circumstanees  of  the  state  and  condition 
of  the  ahipt  which  were  pro?ed  to  the  court-martial,  upon  which 
^  jnatification  is  built  This  undoubtedly  is  rather  critical:  but 
what  if  the  defendant  were  taken  to  be  cognizant  of  all  the  or- 
cumstaticea  of  the  state  and  condition  of  the  ship  proved  to  the 
court-OMirtiil ;  did  he  know  or  was  he  bounil  to  know  that  they 
would  asBOunt  to  a  justification  in  the  judgment  of  the  court-mar- 
tial ?  In  our  law,  justification  is  a  conclusion  of  hw«  which  neces* 
sarily  resuks  from  a  given  state  of  facts ;  and  yet  I  doubt,  whether 
if  a  man  were  to  indict  one  for  murder,  ^a^io  had  committed  ho- 
micidef  under  circumstanoes  within  the  knowledge  of  die  prose- 
eutor^  whidi  made  it  justifiabk^  it  could  be  said  that  there  was 
no  probuUe  cause  for  preferring  that  indictment.    But  I  am  not 
sure  thtit  justification  in  the  law  martial  is  a  matter  of  equal  cer* 
tainty  iti  ita  nature,  so  as  to  impute  to  the  defendant  a  knowledge 
that  he  was  prosecuting  in  a  case,  where,  of  necessity,  there  must 
be  an  acqinctal  upon  the  ground  of  justification,  the  fact  of  the 
chatge  being  established.    These  are  questions  of  moment  and 
difficnky,  upon  which,  I  lurre  ahready  said,  we  haire  hesitated  ; 
and  we  shall  not  now  gire  an  opinion  vpon.them ;  because,  upon 
consideradon,  we  are  of  opinion,  that  admittfng,  for  the  sake  of* 
the  aigument,  that  probable  cause  did  appear  upon  this  re« 
cord  for  making  a  charge  of  disobedience  of  orders,  it  cannot 
operate  to  arrest  this  judgment. 

The  defetidam  is  chatged,  by  this  count  in  the  declaration, 
with  having  maliciously)  and  without  ptobaUe  cause,  brought 
the  plaintiff  to  a  contt^martiul  upon  one  entire  charge,  but  con- 
sisting  of  two  distinct  articles  under  two  separate  aitioles  fer  die 
gorernaaent  of  the  navy  \  the  fiiat,  fiir  delaying  the  pnUic  «eiu 
vioe ;  the  feoond  for  diaobedienco  of  orders.  I  have  observed 
that  the  oentence  of  the  coutt>m«rtial  acquits  him  genendty  of 
the  fint.  They  say  he  did  not  delay  the  serrioe.  It  ia  impoa- 
sible  tkeiefore  to  find  in  the  sentence  pn^beble  cause  for  thia 
part  of  the  charge*  ThaiitwiJi  stand  thus;  the  pkintiff  charges 
the  defendant  with  having  maiiciousiy,  and  without  probable 
canoe,  biought  the  plaintiff  to  a  couit^martiat  upon  one  diatgcb 
fer  wUdi  thme  was  no  ptobable  Oiose,  and  upon  anodier  chai:^ 

for 
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for  which  there  was  probaUe  cause )  the  dedantfam  is  thoe- 
iottftb  di  Si  with  respect  to  the  latter^  but  good  as  to  die  fsi* 
iner.  In  that  case,  after  a  Terdict,  the  jury  must  be  taken  no 
have  given  damages  for  that  part  of  the  case  011I7  whidi  is  k- 
tionaUe.  This  is  familiar  in  the  case  of  the  action  for  wonb. 
The  words  In  one  count  may  consist  of  several  distinct  psn- 
graphs  or  periods,  some  actionable,  some  not ;  it  is  no  objection, 
after  a  verdict,  that  some  of  the  words  given  in  evidence,  snd 
charged  in  that  count,  are  not  actionable ;  if  there  be  actimu. 
able  words  to  which  the  damages  can  be  applied,  the  jury  m 
presumed  to  have  given  their  damages  tot  the  words  wliiA  iic 
actionable.  It  is  enough^o  sustain  a  judgment  i^on  this  couot, 
that  a  cause  of  action  appears  in  it ;  that,  which  does  not  amoom 
to  a  cause  of  action,  is  merely  surplusage. 

It  is  further  objected  to  this  count  that  the  asngnment  of  the 
special  damage  b  ill  hid.     The  count  states,  that  the  plaintiff  ]oit 
a  large  sum  of  money,  ti».  20,000/.  which  he  would  have  gained* 
if  he  had  not  been  suspended  and  removed  from  his  tank  and 
post  of  captain.of  the  /»,  from  prizes  taken  by  the  iiir  and  the 
othershipsof  thesquadron,mthecourseof  the  service, anddming 
his  arrest  and  suspension.  It  is  objected  that  there  is  no  averment 
or  allegation  of  title  to  prize*money;  that  it  does  not  foUow  600 
the  fact  stated  that  the  prize-money  was  lost ;  diat  by  law  di£ 
prize-money  was  not  lost,  and  that  die  jury  have  therefore  fiwmd 
damages  whidi  by  law  could  not  be  found.    We  are  cleariy  of 
opinion  that  this  objection  must  be  over -ruled.    The  damages 
are  well  assigned  by  sudng  that  the  loss  happened  by  reasoo  of 
the  wrong  complained  of  $  thereat  is  matter  of  evidence}  andif 
any  thing  which  can  now  be  suggested  woul^haveproved  the  k»$ 
to  have  happened  by  that  mean,  after  verditt  we  must  suppose 
that  proof  to  have  been  given.    The  objection  therefore  icsoffcs 
itself  into  the  last  branch  of  it,  vtz.  that  the  jury  have  fboad  da- 
mages which  could  not  possibly  arise  in  the  case,  and  could  not 
therefore,  by  law,  be  found.    To  support  which  propontikm,  it 
has  been  argued  that  a  suspended  captain  is  entitled  to  die  prise- 
money  for  captures  made  during  the  time  of  his  suspension.  The 
proclamation  must  \it  the  rule  by  which  this  point  is  to  be  deci- 
ded.   By  the  proclamation,  the  captain  of  a  J&|g^s  ship,  ^ 
shall  be  actually  on  board  at  the  taking  of  any  prize,  shall  have  a 
certain  proportion.  Is  one  who  had  been  suspended  and  removed 
from  his  rank  and  post  of  captain,  and  was  in  that  state  of  sns* 
pension  when  the  prize  was  taken,  the  captain  of  such  sUp  acos- 
•llyon  board  at  thetaking  of  such  prize?  it  is  enough  to  stste 
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the  question  ;  it  answers  itself.    Not  haVing  original  jurisdic-     1786. 

tiOD  in  matter  of  prize,  we  cannot  decide  that  question  so  as  to 

affect  the  right  of  prize-money  ;  but  we  arc  obliged  to  decide  it    ^^^7°^ 
as  far  as  it  is  incidental  matter  in  this  cause,  and  for  the  purpose     jf  b  n' 
of  this  cause.     And  premising  this,  we  hold,  in  this  case,  that 
the  plaintiff,  by  reason  of  his  suspension  and  removal,  did  lose 
the  prize-money  which  he  would  have  gained  from  prizes  taken 
by  the  Ifis  and  other  ships  during  his  suspension,  and  conse- 
qucntly  that  this  is  well  assigned  as  special  damage  in  this  action. 
It  is  objected  to  the  third  count  of  this  declaration,  the  griev- 
ance complained  of  in  which  is,  the  refusing  and  neglecting  to 
hold  a  court-martial  for  the  trial  of  the  plaintiff,  while  the  squa- 
dron was  under  the  defendant's  command,  and  then  keeping  him 
under  arrest  tiU  his  trial  in  Girat  Britain,  that  this  is  Jatnnum  sine 
if^wridi  that  the  law  has  fixed  no  time,  short  of  the  term  of 
three  years,  within  which  courts-martial  are  to  be  held  j   and 
therefore  it  could  not  be  the  duty  of  the  commander  to  hold  a 
court-niartial  at  any  time  within  that  period,  or  so  soon  as  he 
reason^ly  and  conveniently  could  after  die  charge  exhibited,  and 
conaequcndy  diat  die  averments,  riiat  it  was  the  duty  of  the  de- 
fendant to  hold  such  court-martial ;  that  the  defendant  might 
reasonably  and  convcniendy  have  held  a  court-martial ;  and  d>at 
he  wilfully,  wrongfully,  and  injuriously,  and  contrary  to  his 
duty,  omitted,  neglected,  and  refused,  to  hold  such  court  .mar- 
tial ;  cannot  give  to  the  plaintiff  a  cause  of  action.    The  answer 
to  this  objection  is,  that  every  breach  of  a  public  duty,  working 
wroi%  and  k^s  to  another,  is  an  injury,  and  actionable ;  that  the 
dircc  years  are  only  a  limitation  of  rime,  beyond  which  no  court- 
martial  shall  be  held ;  consistent  with  which  it  maybe  die  duty 
of  diosc  who  have  power  to  hold  courts-martial  to  hold  them 
widun^  nmch  shorter  space.     It  is  a  familiar  qualification  of 
powers  jof  various  kinds,  that  they  should  be  executed  within  a 
reasonable  time.    Suspension  and  arrest  being  incident  to  the 
power  of  holding  a  court-martial,  it  seems  au essential  ingredient 
in  such  a  power,  and  absolutely  necessary  to  qualify  the  rigour  of 
ir,  chat  it  should  be  executed  in  a  reasonable  time ;  odierwisc  a 
poiwer  of  holding  a  court-martial  would  necessarily  involve  in  it  a 
power  to  imprison  for  three  years  previous  to  the  trial,  which  could 
not  Be  borne.  The  usage  of  the  navy  might  have  made  it  the  duty 
c£  the  commander  in  chief,  in  a  case  where  it  did  not  speak  so 
strongly  for  itself:  how  it  becomes  his  duty,  is  to  be  shewn  in 
evidence^  in  |xroof  of  the  averment  that  it  was  his  duty,  and. 
Vol.  I.  Mm  He 
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I  j96.    srfter  yerdict,  findnig  that  it  ^as  his  dutf ,  miM  be  tidEen  to  hive 

— been  sufficiently  proved,     h  must  also  be  taken  to  hare  been 

^alJ^t'    ?^^^^  ^**"*  ^"^  ^**  ****  impediment  ill  the  tvay ;  and  onder 

joiTN-     these  circumstances^  the  not  holding  a  conrt-^narriali  and  the 

STONK.    pi^in^gp'^  having  sustained  loss  and  damage  thereby,  both  which 

circumstances  we  must  consider  as  proved»  consftMte  a  good 

cause  of  action,  upon  which  judgment  may  be  now  gives. 

'  The  Court  are  therefore  of  opinion,  that  the  mk  for  arrest- 
ing this  judgment  is  to  be  dischar^. 

Rule  disdttrged. 

Jn  Michaelmas  Tenn  1785  the  Defendant  brought  a 
Writ  qfjLiTor  in  Ae  Exchequer-Chamber. 

Join-  Afterwards,  to  mi^  on  Tuesday  the  15th  day  of  jNktmfcr,  in 

tlw  ^^  ^^^^  '^^^^  before  Edv».  Ld.  Tburhw^  Ld.  High  Ghancelior 
Sutton,  of  Grtat  Brkaim,  there  being  no  treasurer,  in  the  cbmber  of 
counsel  nigh  the  said  exchequer,  called  the  excheqaer-chmbcr, 
comes  the  aforesaid  G.  Jthnstmt^  by  R.  J&r^  his  attonsyt  and 
says,  that  in  the  record  and  proceedings,  and  alto  mdM  lender- 
Erron.  ing  the  judgment  aforesaid,  there  is  manifest  error  in  dn»  & 
4ctf#,  that  by  the  record  aforesaid  it  appears,  that  the  dcchtation 
aforesaid,  and  the  matters  therein  contained,  are  not  sufficisnt  in 
law  for  the  said  Evelyn  to  have  or  maintain  his  said  action  against 
the  said  Gmrge  g  and  so  the  judgment  aforesaid,  in  form  aforenid 
rendered,  and  all  the  procesdings  thereon,  are  wholly  void  and 
erroneous  in  law.  There  is  also  error  in  this,  that  by  the  feoord 
aforesaid  it  i^ipears,  that  the  judgment  aforesaid,  in  form  afinesiid 
tendered,  was  rendered  for  the  said  Evelyn  against  the  said  Gn^O 
whereas,  by  the  law  of  the  land  of  this  kingdom  of  En^knd^  diat 
judgment  ought  to  have  been  rendered  for  the  said  Getfgt^?^^ 
die  said  Evelyn.  There  is  also  manifest  error  in  tUsi  dot,  in 
giving  the  judgment  aforesaid,  damages  have  been  asaeissiaganst 
the  said  Geor>ge  generally  for  all  and  each  of  the  said  supposed  c^- 
fences  in  the  said  declaration  mentioned;  whereas  it  manitesdy 
appears  in  and  by  the  said  dedaration  and  record^  that  the  sod 
Otorge  had  reasonable  and  prabaUe  caase  to  arrest,  sospeady  and 
bring  the  said  EvtlyA  to  a  trial  by  a  i^oiirt-martial.  Tfaete  is  also 
manifest  error  in  this,  that,  in  giving  the  judgnont  afbiissaid) 
the  said  Barons  of  the  Exchequer  have  decided  upon  a  ^joesiioa 
not  cogiliaable  ta  a  cowt  of  Wm^  i&asmueh  as  it  afpcan»  in  s»l 
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by  the  $8ud  record  that  the  said  supposed  ofitnces,  in  the  said  de-     1 786. 
claration  mentioned,  were  committed  by  the  said  George,  as  com-  — — - 
mamler  in  chief  of  a  squadron  of  bis  Majesty's  ships  of  war,  in     J^^^'* 
the  doe  course  of  discipline,  and  under  powers  legally  incident  to     agaitut 
bis  station  as  such  commander  in  chief,  and  whilst  the  said  Eve--   t' ETron* 
lyn  was  serving  as  an  officer  in  the  said  squadron  under  the  com- 
mand of  the  said  George.    There  is  also  manifest  error  in  this, 
that  it  appears  in  and  by  the  said  record  that  damages  have  been 
assessed  against  the  said  George  for  the  said  supposed  loss  of  prize- 
money  by  the  said  Evelyn;  whereas  the  said  Evelyn  hath  not,  by 
reason  of  the  said  premises  in  the  said  declaration  mentioned,  lost 
or  beea  deprived  of  any  of  the  said  prize-money,  but  is  still  en* 
titled  thereto.   There  is  also  manifest  error  in  this,  for  that  da*^ 
mages  have  been  assessed  against  the  said  George  tor  a  delay  in 
hrii^ing  the  said  Evelyn  to  trial  by  a  court-martial ;  whereas,  jby ' 
the  law  of  the  land,  an  action  will  not  lie  for  any  such  delay  as 
is  charged  in  the  said  declaration.    Therefore,  in  that  there  is 
manifest  error,  the  said  George  prays  that  the  judgment  aforesaidf 
for  the  errors  aforesaid,  and  other  the  errors  in  the  record  and 
proceedings  aforesaid  being,  may  be  reversed,  ^c* 

This  case  Vras  argued  on  the  td  of  February  1 786,  at  Serjeant/ 
Inn,  before  Lord  Mansfield,  Chief  Justice  of  the  Court  of  King's 
Bench,  and  Lord  Lougbbormgb,  Chief  Justice  of  the  Court  gf 
Comoioo  Pleas,  by  Dallas  for  the  plaintiff  in  error,  and  Bower 
for  cbs  defendant;  and  again  on  the  4th  of  November  last,  at  the 
same  place,  before  the  two  Chief  Justices,  by  ErsUne  for  the  de- 
fendant in  error:  Scott  was  to  have  argued  for  the  plaintiff  in 
error,  but  the  Court  were  satisfied  upon  the  former  argument. 

Arguments  for  the  Plaintiff  in  Error. 

The  cotmsel  for  the  plaintiff  in  error  did  not,  in  arguing  this 
case,  confine  himself  to  the  order  in  which  the  errors  are  as- 
signed. 

ad  £nor.  <<  That  the  Barons  of  the  Exchequer  have  decided  ad  Error. 
^  upon  a  question  not  cognizable  in  a  Court  of  law,  inasmuch  as 
*'  it  appears  by  the  record  that  the  ofiences  in  the  declaration 
*^  mrntioned  are  charged  to  have  been  committed  by  the  plaintiff 
*<  in  enror^  as  conunander  in  chief  of  a  squadron  of  his  Majestyfs 
<'  ships  of  war«  in  the  due  course  of  discipline,  and  in  the  eier- 
<'  cise  of  powers  legally  incident  to  his  atati<m  as  such  com- 

JM  m  2r  <<  manden 
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1786.     "  mander^  and  while  the  defendant  in  error  was  serving  w  an 
^'  officer  in  the  said  squadron  under  his  command.'' 


Irovl         '^^^^  ^^^  applies  to  all  the  counts ;  the  relative  situation  of 
agaimit     the  parties  being  stated  in  each.   But  there  being  a  general  vcr- 
in  ViTor!   ^*^^>  *°^  ^^c  damages  being  generally  assessed,  if  any  one  of  Ac 
several  counts  be  bad,  the  judgment  must  be  reversed. 

The  first  objection  arising  from  the  capacity  in  which  the  plain- 
tiff in  error  appears  to  have  acted,  as  stated  on  the  record,  and 
that  capacity  being  of  a  public  nature,  and  having  catun  duties 
annexed  to  it  by  law,  the  Court  will  be  bound  to  consider  Ac 
precise  nature  of  that  capacity,  and  the  legal  duties  consequent 
thereto;  The  commander  in  chief  of  a  squadron  of  ships  of  war 
is  bound,  as  such,  to  superintend  and  regulate  the  conduct  of  dwc 
under  his  command,  to  arrest  and  bring  them  to  trial  befoita 
court-martial  for  all  offences  committed  against  the  articles  for 
the  government  of  the  navy,  or  the  custom  of  the  same;  and  if 
be  omit  to  do  it,  where  there  is  cause,  he 'is  himself  liable  to  be 
punished  for  the  neglect.  He  is,  therefore,  in  this  respect,  difler- 
ent  from  any  private  accuser.  It  appears  on  the  xecord  that  the 
plaintiff  in  error  acted  in  this  capacity ;  nor  is  it  alleged  that  he 
baa  done  any  single  act  without  legal  powers,  which  would  have 
made  it  necessary  to  bring  a  different  action:  but  it  is  charged tbat 
he  perverted  those  powers,  with  which  by  law  he  was  invested  for 
purposes  of  public  utility  and  advantage,  to  the  ends  of  malice  zni 
oppression ;  and  that  the  defendant  in  error  has  thereby  suflbed 
the  injury  of  which  he  complains.  Notwithstanding  the  jury  ha?e 
found  a  verdict  for  the  defendant  in  error;  and  that  the  avennencs 
in  the  declaradon,  namely,  that  the  plaintiff  in  error  accused  the 
defendant  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  must  now  be  taken  to  be  true,  and  that  the  de- 
fendant in  error  has  sustained  an  injury  to  the  extent  found  by  the 
verdict,  yet  in  point  of  law  the  judgment  cannot  be  supported. 

An  action  cannot  be  maintained  against  the  commander  in  chief 
of  a  squadron  of  ships  of  war  for  accusing,  arresting,  andbni^- 
ing  to  trial  a  subordinate  officer,  he  having  by  law  an  aadiority 
so  to  do,  notwithstanding  that  the  perversion  of  his  authority  Is 
made  the  ground  of  the  action,  as  in  the  present  case ;  or,  m 
other  words,,  an  action  on  the  case  for  a  malicious  prosecuiios 
win  not  lie  at  the  suit  of  a  subordinate,  against  his  commanding 
officer,  for  an  act  done  fai  the  course  of  discipline,  and  under  the 
powers  legally  incident  to  his  situation.  This  doctrine  is  appa- 
rently repugnaat  to  a  maun  off  hw^  that  there  is  no  wrong 

without 
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vrithoat  a  remedy ;  but  this,  though  generally,  is  not  ttmversallyi      1 786. 

true;  and  a  great  variety  of  cases  exist  to  which  it  does  not  apply ; ■ 

or,  at  least,  in  which  the  remedy  cannot  be  in  the  shape  of  a  civil  J^,*^' 
action  to  recover  damages  for  the  injury  sustained.  There  are  agaima 
many  instances,  in  some  of  which  it  is  universally  held,  and  in  i^fj^r.' 
others  has  been  expressly  adjudged,  that  an  action  on  the  case  for 
a  malicious  prosecution  will  not  lie,  though  the  act  complained  of 
be  admitted  to  be  malicious;  The  principle  of  all  such  cases  is, 
that  the  law  will  rather  suffer  a  private  mischief  than  a  public  in- 
convenience. As  there  is  no  adjudged  case  expressly  in  point, 
it  must  be  shewn  that,  by  analogy,  and  on  principles  of  public 
policy  and  convenience,  as  recognized  in  courts  of  justice,  this  . 
action  cannot  be  maintained.  No  action  will  He  against  a  judge 
for  any  act  done  in  his  judicial  capacity  $  nor  against  a  grand 
juryman  for  presenting  or  finding  a  bill  of  indictment  i  nor 
against  a  petit  juryman  for  his  verdict }  though*  the  act  done 
should  be  charged  to  be  wrongful  and  malicious.  This  doctrine, 
and  the  reasons  of  it,  are  stated  in  the  case  of  Floyd  against 
Barier  and  others  (a),  where  one  of  the  defendants  was  one  of  ^ 
the  justices  of  the  grand  sessions  in  the  county  of  Jngleuai  there 
it  was  resolved  by  the  Lord  Chancellor,  the  two  chief  Justices, 
the  Chief  Baron,  and  all  the  Court  of  Star  Chamier^  « that  when 
"  a  grand  inquest  indicts  one  of  murder  or  felony,  and  after  the 
<^  party  is  acquitted,  yet  no  conspiracy  Hes  for  him  who  is  ac- 
<<  quitted  against  the  indictors,  for  this  that  they  are  returned 
^<  by  the  sheriiF,  by  process  of  law,  to  make  enquiry  of  offences 
'^  upon  their  oath,  and  it  is  for  the  serviceof  the  king  and  com- 
*<  monwealth."  StowbaUy.  AmeU{b)  was  an  action  on  the  case 
against  a  juryman  for  maliciously  indicting  the  plaintiff  of  bar- 
ratry. After  a  verdict  for  the  plaintiff,  on  a  motion  in  arrest  of 
judgment,  it  was  resolved  that  the  action  did  not  lie,  although 
it  was  laid  tnalitiosi.  From  the  case  of  Floyd  and  Barier  it  ap- 
pears that  the  law  raises  a  presumption  in  favour  of  jurors,  and 
will  not  even  admit  proof  to  the  contrary ;  departing  herein 
^rom  the  common  maxim,  that  the  presumption  shall  only  stand 
till  the  contrary  be  proved.  This  rule  must  have  been  adopted 
on  the  principle  stated  by  Lord  Coir,  namely,  that  it  would  deter 
jurors  from  the  public  service  if  they  were  liable  to  such  an  action 
in  ^very  case,  where,  in  the  opinion  of  the  parties  against  whom 
^^  had  decided,  their  decision  proceeded  from  malicious  mo- 
t>v^»s.    If  such  actions  could  be  maintaioed,  the  multiplicity 

(«)  Z2  Rep.  13, 14.  (h)  ComB.  xx. 
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fjM.     of  them  would  render  it  impossible  for  a  judge  or  juror  to  dis* 
'  charge  the  duties  of  his  office.   'The  exemption  is,  tlicTcfoit, 

8TOKI  established  on  behalf  of  the  public,  and  results  from  principles  rf 
^**»  policy  and  convenience.  The  prosecutor  of  a  malicious  indictment 
in  Error.'  is  liable  to  an  action  on  the  case  for  a  malicious  proaecntiony  in 
preferring  such  an  indictment  before  a  grand  jury  $  yet  if  the  same 
person,  serving  on  the  grand  jury,  were  maliciously  to  present, or 
to  find,  such  an  indictment,  no  action  would  lie.  Thus  it  u  clear, 
that  the  same  act,  done  by  the  same  person,  and  proceeding  from 
the  same  evil  motive,  is,  or  is  not,  actionable,  according  to  his 
acting  in  a  private,  or  a  public  capacity.  In  Hmduns  {d)  it  is 
laid  down  « that  no  one  is  liable  to  any  prosecution  whatever,  in 
^  respect  of  any  verdict  given  by  him  in  criminal  matters  etther 
«  upon  the  grand  or  petit  jury;"  and  he  states  the  reason  to  be, 
«  that  they  may  not  be  biassed  with  the  fear  of  being  harassed 
«  with  vexatious  suits  for  acting  according  to  their  consciences.** 
The  situation  of  a  commander  in  chief  of  a  squadron  of  ships  (tf 
war  is  analogous  to  that  of  a  grand  juror,  in  those  respects,  where, 
by  the  latter  is  exempted  from  this  species  of  action.  All  the  ar- 
gumcnts  of  impolicy  and  inconvenience  apply  more  strongly.  He 
is  a  pubKc  officer,  and  has  ]public  duties  to  discharge  ;  he  muse 
act  in  arduous  and  difficult  times;  he  is  responsible  for  his  conduct 
while  in  command ;  and  he  is  invested  with  legal  authority  over 
those  serving  under  him,  for  public  purposes.  By  his  situatioo  he 
is  in  the  nature  of  a  public  prosecutor,  and  it  is  his  duty  to  brii^ 
oflTenders  to  trial,  either  on  the  information  df  others,  or  from  his 
own  knowledge  and  belief.  He  is  himself  punishaUe  for  neglect 
of  duty,  if  he  omit  to  do  it,  where  there  is  sufficient  cause.  Bat 
if  this  a'ction  can  be  maintained,  the  inducements  would  be  so 
much  stronger  than  in  any  other  case,  that  it  would  be  vaxsc  fit- 
quemly  brought.  Such  frequency  would  deter  commanders fiom 
doing  their  duty,  from  the  dread  that  an  action  would  fofiow  in 
every  case  where  prisoners  were  acquitted.  The  event  of  actions 
well  and  ill  founded  would  undoubtedly  be  different;  but  the 
inquiry  leading  to  the  event  would  necessarily  be  vexatious  and 
expensive.  It  is  of  more  consequence  that  a  commander  in  chief 
should  have  no  such  bias  on  his  mind,  than  that  a  grand  juror 
should  have  none.  The  safety  of  the  State  is  declared  by  the  act, 
establishing  articles  for  the  government  of  the  navy,  to  dq>end 
chiefly  on  the  discipline  of  the  navy.  That  discipline  depends 
principally  on  the  chief  person  in  command.    The  safety  of  the 

(/»)  Havik.  PL  C.  191. 
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State  13  tberdfore  materially  interested  in  his  conduct  >  and  he  1785. 
sluNild  be  consequently  secured  from  any  fear  of  doing  his  duty  - 

from  any  possible  consequences.     Arguments  of  impolicy  and  J^"^* 

inconvenience  could  not  avail,  if  this  were  a  decided  case:  but  ^^'^ 

it  is  the  first  action  of  the  kind ;  and  it  is  to  new  and  undecided  I^E^; 
cases  that  the  maxim  peculiarly  applies,  juod  in^mveniim  est  nm 
lickum  €st. 

But  there  are  other  arguments  of  impolicy  and  inconvenience 
against  this  action  in  the  case  of  a  commander  in  chief  for  an  act 
done  in  the  course  of  discipline,  namely,  that  every  action  of  this 
kind  must  necessarily  involve  an  inquiry  into  subjects,  which 
those  whoareto  try  the  cause  cannot  reasonably  be  presumed  to  un- 
derstand. It  is  not  so  in  the  common  case  of  an  action  for  a  mali^ 
cious  prosecution,  where  the  jury  are  fully  competent  to  that  in- 
quiry from  which  the  malice  is  to  appear;  forthequcstion,  whether 
a  man  was  maliciously  indicted  of  any  misdemeanor  or  felony^ 
must  be  tried  by  persons  of  the  same  description  as  those  who 
tried  the  original  indictment.  But  in  such  a  case  as  the  present^ 
it  b  otherwise.  A  jury  cannot  be  supposed  competent  to  the  trial 
of  a.  question  of  naval  discipline,  depending  upon  a  science  to 
wKidi  they  are  strarlgers,  where  the  evidence  mast  be  in  terms 
whieh  they  cannot  be  reasonably  supposed  to  understand,  and 
connected  with  habits,  feelings,  and  principles,  arising  from  si- 
tuations IB  life,  in  which  they  have  never  been  placed.  The  law 
has  recognized  this  incompetence,  and  made  provisions  accord* 
ingly,  by  specially  constituting  a  tribunal,  namely,  a  court- mar  tial^ 
before  which  ofiences  against  military  or  naval  law  are  to  be  tried. 
Then,  if  a  jury  be  incompetent  to  try  the  original  charge,  they 
axe  equally  incompetent  to  try  a  civil  action,  in  which  the  sole 
question  must  be,  whether  that  charge  was  properly  made.  In 
every  action  of  this  nature,  the  plaintiff  must  shew  that  the  de- 
fendant accused  him  maliciously,  and  without  any  probable  cause  g 
malice  of  itself  is  not  sufficient;  the  want  of  probable  cause  must 
be  likewise  diewn  :  batw  hether  the  cause  were  probable  or  not 
can  only  appear  from  an  investigation  of  the  charge,  and  to  suck 
investigation  the  jury  must  be  presumed  incompetent.  It  is  true 
that,  upon  the  trial  of  such  an  action,  the  jury  have  in  evidenoe 
the  sentence  of  the  court-martial,  acquitting  the  person  accused: 
bat  that  does  not  remove  the  objection.  For,  in  point  of  law, 
the  sentence  itself  is  not  sufficient  to  entitle  a  plaintiff  to  recover; 
but  he  must  lay  before  the  jury  the  substance  of  the  evidence,  cm 
which  that  sentence  was  given.  For  the  question  in  such  an  ac- 
tion 
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1786.  tion  is,  not  whether  the  plaintiiF  was  innocent  or  guilty,  but 
—  whether  the  defendant  acted  without  malice,  and  had  reasonable 
«TON  E  ^^^  probable  cause  to  prefer  the  accusation  ?  which  the  sentence 
against  Jtsclf  Will  not  shcw :  for  the  plaintiff  may  have  been  perfectly 
mEnoT,  innocent,  and  yet  the  defendant  be  justifiable  in  having  accused 
him  i  so  that  the  charge  must  in  effect  be  tried  again  by  the  jury, 
before  they  can  give  their  verdict.  It  may  be  said  that,  besides 
the  sentence  of  the  cdurt-martial  and  the  evidence  on  which  it 
was  grounded,  they  may  have  the  opinions  of  professional  men; 
but  opinion  is  never  admitted  but  from  the  necessity  of  the  case, 
and  is  only  suffered  to  be  produced  upon  this  principle,  that  a 
jury  must  necessarily  be  presumed  but  imperfectly  qualified  to  try 
questions  which  depend  upon  knowledge  they  cannot  be  supposed 
to  possess,  but  that  the  law  has  not  appointed  any  tribunal  more 
competent  to  the  purpose.  Thus,  in  cases  of  murder,  a  sur- 
geon is  examined  to  prove  whether  the  wound  given  was  the 
cause  of  the  death  of  the  deceased.  So,  in  an  action  upon  a 
policy  of  insurance,  where  the  question  of  wilful  loss  arises,  na- 
val men  may  be  examined  as  to  their  opinion,  whether  die  diip 
was  properly  navigated  or  not.  But  the  law  has  left  all  diese 
questions  to  be  decided  in  the  common  course  by  a  jury,  without 
having  made  (as  in  the  present  instance  by  the  establishment  of  a 
court-mai-tial)  any  special  provision  for  another  mode  of  trial; 
from  which  incompetence  must,  in  point  of  law,  be  inferred.  If 
it  were  otherwise,  the  jury  might  as  well  have  tried  the  original 
charge  on  the  evidence,  assisted  with  the  opinions  of  professionai 
men ;  and  there  is  no  reason  why  they  should  not  be  as  coiope* 
tent  to  do  it  in  the  form  of  a  criminal  accusation,  as  iathe  sh^ 
of  a  civil  action.  If  it  be  urged,  as  it  was  on  rhe  motion 
to  arrest  the  judgment,  that  this  doctrine  pbces  every  subor- 
dinate officer  out  of  the  protection  of  die  law^  arid  xeducei  hiio 
to  a  state  of  servile  dependence  on  his  superior  officer,  in^roo^ 
of  whom  it  establishes  a  despotic  and  uncontrdable  pover:  the 
answer  to  it  is,  that  the  statute  of  the  21  Geo,  2.  c.  33.  («)  ba$ 
expressly  declared,  that « if  any  flag«officer,  istc.  shall  be  conrict. 
«  ed  before  a  court-martial,  of  acting  in  a  scandalous,  infamous, 
««  cruel,  oppressive,  and  fraudulent  manner,  unbecoming  the 
«  character  of  an  officer,  he  shall  be  dismissed  his  Majesty's  scr. 
«  vice."  i  very  officer,  therefore,  who  suffers  by  the  false  and 
malicious  accusation  of  his  corai^ander,  may  bring  him  before  1 
court*martial  for  such  conduct,  and  procure  his  dismission  frvm 
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the  seirice.     This  is  the  safeguard  of  subordinate  officers  against     1 7  85. 
oppression.     But  it  may  be  said  that  this  is  no  compensation  to 


such  an  officer ;  but  that  the  law  should  enable  him  to  recover     J^"*" 
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damages  proportionate  to  the  injury.  In  this  respect,  however,  mgaimd 
he  is  in  no  worse  situation  than  other  subjects  of  this  country,  on  jq  E^ror.' 
a  variety  of  occasions  of  a  similar  nature.  It  is  perfectly  clear, 
that  whatever  damage  may  be  sustained  by  the  wrongful  and  ma- 
licious act  of  a  judge,  or  grand  or  petit  juror,  acting  as  such,  the 
party  injured  cannot  recover  a  pecuniary  compensation  for  the 
wrong  sustained.  And  so  in  all  cases  where  the  civil  injury  amounts 
to  a  felony ;  there,  no  other  compensation  can  be  recovered  than 
what  is  dispensed  in  the  form  of  public  punishment.  Every  crime 
includes  a  private  injury }  every  public  oflence  involves  a  private 
wrong  •,  but  the  atonement  in  such  cases  must  be  to  the  public, 
and  the  individual  is  without  any  civil  redress.  In  the  present 
instance,  therefore,  there  is  no  civil  redress;  and  the  remedy  must 
be  of  a  criminal  nature.  This  is  the  first  action  of  this  sort,  not- 
withstanding innumerable  occasions  for  it  must  have  occurred. 
There  arc  many  instances  in  which  courts-martial  have,  in  their 
sentence,  expressly  declared  the  charge  to  be  false  and  malicious. 
There  are  many  others  in  which  officers  have  been  dismissed  xht  ' 
service  for  infamous  behaviour  in  preferring  false  and  malicious 
charges.  Yet  an  action  of  this  nature  never  before  occurred. 
The  argument  of  negative  usage  is  extremely  strong.  In  the  case 
of  Le  Cawc  v.  Eden  {a)  this  argument  was  admitted  to  have  great 
weight,  and  the  language  of  the  Court  in  giving  judgment  in  that 
case  applies  with  peculiar  force  to  the  present.  And  Bulkr^  J. 
there  said,  «<  an  universal  silence  in  Westminster  Ha//,  on  a  sub- 
'<  ject  which  so  frequently  gives  occasion  for  litigation,  isa  strong 
'*  argument  to  prove  that  no  such  acticm  can  be  maintained." 

But  if  the  Court  should  be  of  opinion,  that  no  distinction  can  xit  Error, 
be  admitted  between  this^and  common  actions  for  a  malicious 
prosecution,  still  the  judgment  must  be  reversed  for  the  first  cr^ 
ror  assessed,  jiamely,  "  that  damages  have  been  assessed  against 
"  the  plaintiff  in  error,  generally,  for  all  and  each  t)f  the  bffisn- 
*<  ces  in  the  declaration  mentioned,  whereas  it  appears  in  and  by 
<*  the  said  declaration  and  record,,  that  the  plaintiff  in  error  had 
"  reasonable  and  probable  cause  to  arrest,  suspend,  and  bring 
"  the  defendant  in  error  to  trial  before  a  court-martial." 

(a)  DotfgL  580. 
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1 78d.        flrsty  it  is  to  be  obsenred  that,  even  in  common  cases,  this  actios 
*  is  not  to  be  encouraged.     In  the  case  of  Sayille  v.  Rtttrti{M)t 

» "«  ^'  ^-  J-  ^•^  cscpressly  said,  «*  tfaoogh  this  action  will  lie,  yet 
i^mui  <<  it  ought  not  to  be  favored,  but  managed  with  great  cautioiL" 
tl  &^.'  The  »»«  doctrine  was  laid  down  by  Ld  Ch.  J.  I^,  in  the  asc 
of  i^^MsUr  y.  Kennedy  {b\  and  is  adopted  by  Blackaone(e).  The 
Courts  of  tow,  in  effbct,  eiercise  a  control  oyer  this  action,  by 
withholding  a  copy  of  the  indictment,  where  there  is  the  least 
probable  cause ;  and  among  the  orders  to  be  observed  by  justices 
of  the  peace,  and  others,  at  the  Old  5«fcy  sessions,  prefixed  to 
Kefyn^s  Reports,  is  the  following  one ;  «  that  no  copies  of  any 
**  indictment  for  felony  be  given  without  special  order  upon  mo- 
«« tion  made  in  open,  court ;  for  the  late  frequency  of  acdons 
*'  against  prosecutors  (which  cannot  be  without  copies  of  the  in- 
<<  dictmeats)deterreth  people  from  prosecuting  for  the  king  upon 
c<  just  occasions."  The  principles  of  this  kind  of  action  are  in 
some  measure  stated  in  jthe  two  cases  of  SaviUe  v.  JUieete,  and 
Jottis  V.  Gvnnn  (J),  both  which  were  actions  for  a  malicious  pn>- 
secntion.  In  the  former  of  those,  Ld.  Holi  said,  <<  If  the  indict- 
<<  ment  be  found,  the  defendant  in  such  action  will  not  be  bound 
^  ito  shew  a  probable  cause,  but  the  plaintiff  will  be  ooostrained 
<<  to  shew  express  malice  and  iniquity  in  the  prosecution.''  Ami 
in  the  latter,  Ld.  Ch.  J.  Porter  s^id,  "The  true  grounds  <rf these 
«  sorts  of  actions  are  on  the  plaintiff's  side,  his  innooenoe,  and 
<<  the  damages  sustained  by  him  through  a  false  accusation;  on 
<<  the  defien<lant's  side,  that  this  was  not  an  honest  prosecution 
^  of  justice,  and-a  bare  mistake,  but  it  was  done  in  downr^ 
*'  jRialice,  that  is,  wickedly,  and  without  any  cause."  But  tbe 
law,  as  flow  settled,  does  not  exactly  agree  with  either  of  these 
cases.  It  is  not  necessary,  as  stated  by  Iid«  Hok^  that  the 
plaintiff  ^should  prove  express  malice,  for  it  may  be  imf^ 
from  a  causeless  prosecution ;  nor  is  it  true,  as  stated  bj  U- 
Ch.  J,  Parker^  that  the  term,  «<  malice,*'  imports  the  want  of 
probable  cause*  for  a  probable,  nay  even  a  just  charge,  may  be 
preferred  from  a  malicious  motive,  -^he  true  foundation  of 
the  action,  as  settled  at  this  day«  is  to  be  found  in  the  case  of 
Farmer  v.  Darling  (* ),  where  it  is  stated,  ««  That  maUce  other 
'<  express  or  implied,  and  the  want  of  probable  cause,  most 
<«  both  concur  to  support  this  action."  And  so  it  was  stated 
by  Eyre,  Baron,  on  a  motion  for  a  new  trial  in  this  cause- 

W  I  Ld.  Raym.  374.  (3)  i  HTili,  S33.  (0  J  Bl^L  Cm$.  XI6. 
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They  do  not  concur  in  the  present  instance,  bat»  on  the  con«  1786.  - 
tnry,  a  reasonable  and  probable  cause  is  stated  on  the  record;  ■ 
consequently  there  is  wanting  an  essential  requisite  to  support  the  /^""* ' 
action.  As  the  term  ^naltce''  does  not  necessarily  import  the  «Wm# 
want  o^  probable  cause,  it  is  inunaterial  whether  the  malice  was  ^^^' 
expressly  prored,  or  inferred  from  the  groundlessness  of  the  pro- 
secution. For  if  expressly  proved,  and  there  be  probable  cause  on 
the  records,  it  is  not  sufficient ;  and  if  there  be  probable  cause  oq 
the  record,  it  cannot  legally  be  inferred.  The  terms  in  the  decla- 
ration, «  maliciously,  and  without  reasonable  or  probable  cause,** 
are  terms  of  legal  import  to  be  determined  by  the  judge  who  tries 
the  cause,  from  the  evidence  before  the  jury ;  or  by  the  Court 
from  what  is  stated  on  the  record.  There  can  be  no  doubt  as  to 
the  term  <<  maliciously."  It  was  so  determined  by  all  the  judges 
in  die  case  of  the  King  v.  Omehj  (a)  g  and  in  Jones  v.  Gwnn,  Ld. 
Ch. }.  Parher  said,  «  malice"  and  ^  maliciously"  I  take  to  be 
terms  of  hw  {b).  The  word  <<  reasonablT*'  is  likewise  a  term 
of  law.  a  Inst.  222.  Co.  Lit.  56,  7.  Metcalfv.  Hall^  T.  22 
G.  3.  B.  R.{c).  The  term  *^  probable"  is  merely  synonymous 
with  ^rcason^)Ie}"  and  what  is  probable  cause  is  matter  of 
law;  or,  in  other  words,  the  prdnbility  of  the  charge  pre- 
ferred is  to  be  a  legal  inference  from  die  facts  given  in  evidence 
before  the  jury,  or  the  averments  on  the  recoid.  The  case  of 
Jams  V.  Gwmn  proves  this  position.  For  there  Lord  Chief  Jus- 
tice Parker  argued,  that  malice  involved  the  want  of  probable 
cause,  and  therefore  it  was  not  necessary  expressly  to  allege  it; 
and  he  stated  it  as  perfecdy  clear,  that  «  malice"  was  a  term  of 
law,  and  therefore  to  be  determined  by  the  judge  and  not  the 
jury.  •  Then  if  malice  be  a  term  of  law,  and  involve  the  want 
of  probable  cause,  omn^  majus  contimt  f/i/rimifKr,  and  consequently 
«  probable  cause"  must  be  matter  of  law.  In  Reynolds  v.  iuat«#- 
dj  (1/),  which  was  a  writ  of  error  from  the  Kin^s  Bench  m  Lre^ 
knd^  on  a  judgment  in  an  action  for  a  malicious  prosecution,  the 
judgment  was  reversed  because  a  foundation  for  the  prosecution 
appearedion  the  record;  so  that  the  Court  took  upon  them  to  ^ 

judge  what  was  a  foundation,  or,  in  odier  words,  a  probable 
cause.  In  BuU.  N.  P.  {e)  it  is  said,  that  ^  probad>le  cause"  for  a 
prosecution  for  perjury,  is  ''  to  be  deteraained  by  ^judge^  and 
^  not  ^iitjury!*  It  is  true  that  there  is  a  qtuerevn  the  margin;  but 
that  doubt  must  now  be  at  an  end.     For  at  the  sittings  at 

(0  %  Loid  Rajm.  Z493*  W  ^*^'  ^9h  (f)  Vide  Trndaly.  Snmm^ 
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,786.     GuUdbatt  after  Micbaebnas  Term  1 785,  an  action  («)  for  mafic*- 

* Ottsly  and  without  any  reasonable  or  probable  cause  holding  the 

joHK.     plaintiflF  to  bail,  was  tried  before  BuUtr^  J.  who  stated  to  die  jury 

!^f     that  there  were  two  questions  to  be  determined:  ist,  Whether 

fiTtew'  the  facts  in  evidence  were  true;  adiy,  Whether,  if  true,  they 

shewed  a  want  of  reasonable  or  probaUc  cause :  and  the  kamcd 

Judge  added,  <<  what  is  reasonable  or  probable  cause  is  matta 

of  hw;"  and  he  then  gave  hisofiinion  upon  the  case. 

The  present  record  contains  averments,  which,  in  poiot  of 
law,  constitute  a  reasonable  and  probable  cause  ;  and  die  verdict 
of  the  jury,  which  is  the  foundation  of  the  present  juf^;ment,is 
a  finding  of  the  averments  on  the  record.  In  every  action  of 
this  sort,  the  plaintiflF  must  shew  what  has  become  of  the 
original  prosecution,  either  that  it  was  deserted,  or  that,  having 
been  prosecuted,  he  was  acquitted.  In  the  present  case,'  the 
defendant  in  error  was  acquitted:  but  that  of  itself  is  not  sof- 
.  ficient  to  exclude  the  idea  of  reasonable  and  probable  cause. 
In  JoMs  v.  Gvfinn,  it  is  said,  that  «  the  determination  must 
'*  be  such  as  does  not  admit  a  reasonable  cause  for  the  pioaecu- 
«<  tion ;  as  if  a  pardon  be  pleaded,  which  admits,  in  some  sort, 
«  guilt',  however,  it  is  quitting  the  vindication  of  innocence, 
^'or  justification,  which  admits  the  fact,  and  conscquentif 
<<  reasonable  cause  of  complaint  (b)"  The  defendant  in  error 
has  stated  in  his  declaration  the  sentence,  by  which  he  was  ac- 
quitted, whereby  it  appears  that  the  facts,  with  which  he  was 
diarged,  were  found  to  be  true,  hvLtjuttifiedi  and  conscqoendT 
that  there  was  reasonable  cause  of  complaint. 

There  are  three  things  to  be  considered :  ist.  The  charge; 
adly.  The  articles,  or  custom  of  the  navy,  on  which  it  was  found- 
ed; 3dly,  The  sentence  of  the  court-martial.  The  charge  is 
one  entire  charge,  though  apparently  consisting  of  three  disriuct 
articles:  1st,  Delaying  and  discouraging  the  public  service,  idly, 
Disobedience  of  orders.  And,  3dly,  Falling  a-stcm,  and  not  keep- 
ing up  in  the  line  of  battle  according  to  the  signal  then  abroad, 
&c.  The  first  part  of  the  charge  is  grounded  on  the  14th  aitidc 
for  the  government  of  the  navy  {c).  The  second  artidc,  «• 
the  disobedience  of  orders,  contains  a  specification  of  what  that 
disobedience  consisted  in,  namely,  the  not  causing  the  cables  of 
the  Lis  to  be  cut  and  slipped  immediaUly  after  his  getting  on 
board,  &c.  There  are  two  articles  in  the  act  of  parliament, 
namely,  the  nth  and  the  r4th,  within  either  of  which  disobe- 

{a)  Copdgti  Otherwise  Barbontli  y.  Lmhu.        (*)  GUL  2x5.        W  »a  C^  »•  *■  3^ 
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dieoce  of  orders  is  an  ofience  that  may  be  caphally  punished.     I785, 
The  diird  charge  falls  within  the  i  ith,  14th,  and  aid  articles  (  _— - 
inasmuch  as  the  signal  was  disobeyed  by  his  not  keeping  up  in  the     ^^oms 
line  of  battle,  the  service  was  thereby  delayed  and  discouraged,      mgmmM 
and  the  utmost  was  not  done  to  join  battle  with  the  enemy.         jq  £„or/ 

As  to  the  first  article  of  the  charge,  the  court-martial  find, 
«  That  it  appears  to  them,  that  the  prisoner  did  not  delay  or 
<<  discowrage  the  public  service  on  which  he  was  ordered  on  the 
^  16th  of  j^il  1781."  Supposing  therefore  this  to  be  a  sub-  , 
stantire  charge,  and  the  only  one  against  him,  he  would  by  this 
sentence  be  fully  acquitted. 

With  respect  to  the  ad  article,  they  state,  "  That  from  the 
**  circumstances  proved,  and  the  condition  the  Lit  was  in,  it  ap- 
"  pears  to  the  Court  that  the  prisoner  was  justifiable  in  not  im- 
"  mediately  cutting  or  slipping  the  cable  of  the  Isis  after  his 
"  getting  on  board  her  on  that  day/'  This  finding  constitutes 
a  probable  cause,  or,  in  other  words,  states  such  appearances  of 
guilt  as  rendered  an  enquiry  necessary.  It  is  not  found,  that  no 
such  orders  were  given,  or,  that  being  given,  they  were  obeyed;  • 
bat  the  prisoner  is  Acchrcd  JustifiaUe  in  not  immediately  cutting 
or  sloping  the  cable,  which  negatively  admits  the  order  to  have 
been  given  and  disobeyed.  The  acquittal  is  therefore  founded 
not  on  the  falsehood  of  the  fact  charged,  but  on  a  justification 
resulting  from  a  combination  of  circumstances.  This  falls  ex- 
pressly within  the  doctrine  stated  in  Jones  v.  Gwinn^  namely^ 
*<  justification  w.hich  admits  the  fact,  and  consequendy  reason- 
"  able  cause  of  complaint."  Taking  then  the  acquittal  as  it  is, 
it  constitutes  a  probable  caiise. 

Bat  the  acquittal  is  in  itself  illegal ;  and  the  illegality  appears  . 
on  the  face  of  it.  It  admits  the  order  to  have  been  given,  and 
that  the  prisoner  might  have  obeyed  it,  and  it  does  not  state  that 
it  was  an  unlawful  order:  the  term  justified  imports  this;  for  it 
would  be  an  absurdity  to  have  declared  him  justifiable  in  not  hav«  • 
ing  done  that  which  it  was  not  in  his  power  to  do,  or  which  was 
against  law.  It  cannot  be  disobedience,  where  obedience  is  im- 
practicable, or  legally  improper,  for  the  term  implies  a  crime; 
whereas  there  can  be  no  criminality  in  omitting  to  do  what  is  phy- 
sically  impossible,  or  forbidden  by  law;  and  the  acquittal  would 
have  been  general  if  this  had  been  the  case.  .  The  court-martial 
have  therefore  justified  disobedience  to  a  lawful  command,  which 
i«  diiectly  repugnant  to  the  2ad  article,  and  to  the  oath  which 

they 
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1786.     tbej  took.    The  justification  k  tberefore  illegal,  and  amifi* 
■  quendj  is  the  strongest  case  of  probable  cause,  namely,  the  bet 

Ironm  ^^^^  ^^  justified,  but  the  justification  not  legaU  It  may  not  be 
agmkut  true  to  the  utmost  possible  extent,  that  the  fact  bong  foand  by 
k  Xnw!'  ^^^  sentence  establishes  a  reasonable  cause  of  complaincj  and  per- 
haps  cases  may  be  imagined  to  the  contrary.  But  the  podttoa  is, 
that  wherever  the  acquittal  is  not  general,  but  the  accused  is  ex- 
pressly justified,  ex  vi  tertmni  the  sentence  imports  that  there  were 
appearances  of  guilt,  and  therefore  probable  cause. '  In  RijiM 
T.  Kmnedf  (a),  which  was  an  action  on  the  case  for  malidousl] 
and  without  probable  cause  prosecuting  for  condenmation  brandy, 
sdzed  as  forfeited,  the  declaration  stated,  that  the  brandy  vas 
condemned  by  the  sub-commissioners,  and  that  the  condemnation 
was  most  justly  reversed  on  appeal  to  the  commissioners;  the 
plaintiff  recovered,  but  the  judgment  was  arrested  in  the  Court 
of  IGng^i  Bench  in  Ireland^  and  that  judgment  was  affirmed  here; 
and  Ld.  Ch.  J.  Lee  said, « the  plaintiff  has  by  his  own  dedaration 
<<  shewn  that  the  prosecution  was  not  malicious;  because  the 
^  sttb^mmissioners  gave  judgment  for  him»  and  therefore  we 
M  cannot  infer  any  maUce  in  him."  And  so,  in  this  case,  the 
justification  constituting  a  probable  cause,  and  that  jusdficauon 
being  stated  on  the  record,  the  Court  cannot  presume  the  want 
of  what  actually  appears. 

As  to  the  third  part  of  the  charge,  the  sentence  in  part  admits, 
and  in  part  denies,  the  facts  it  contains.  The  words  are,  ^That 
<«  after  the  wreck  of  the  fore-top-mast  had  been  cleared,  die  pri- 
**  sooer  did  his  utmost  to  regain  his  station  in  the  line  of  batde, 
<<  and  Ihat  the  Isss  was  in  her  station  about  sun-set  of  that  day." 
The  fact  stated  in  the  charge  is  therefore  admitted,  m.  that 
he  fella*stem,  and  did  not  keep  up  in  the  line  of  battle:  but  &cf 
find  a  contradiction  to  the  charge,  that  he  was  in  his  station  aboot 
sun»set.  The  words  «  did  his  utmost  to  regain,**  here  agaia  ibnn 
a  justification  of  the  fact>  and  there  is  not  a  full  and  poftct  ac- 
quittal of  this  part  of  the  charge. 

If  it  be  said,  that,  if  for  one  part  of  the  charge  there  was  pro- 
faaUe  cause,  for  the  other  there  was  not,  the  declaration  i$fJ»  it 
le  with  respect  to  the  fimner,  but  good  as  to  the  latter,  w  which 
caise,  after  verdict,  the  jury  must  be  presumed  Co  har<  ^vca  dap 
mages  for  that  part  only  wkich  is  actionable;  as  in  the  case  of  an 
action  for  words,  where  some  words  in  tibe  same  count  ait  acdoa- 

abkt 
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aHe,  anil  others  are  not :  the  answtr  to  k  h,  Aat  that  part  of     1786. 
the  charge  for  which  it  is  supposed  there  is  no  probable  cause,         ' 
because  there  is  a  complete  acquittal,  is  necessarily  connected     Jj^ 
with  that  part,  for  which  there  is  probable  cause ;  and  they  are     «f*«rf 
in  cfiect  one  itOire  tharge.    The  order  given  was,  <«  to  cut  or  slip    ^^^\ 
«« imnuAatehf^  the  sentence  finds  that  Ac  order  was  not  obeyed; 
then  xidaj  must  necessarily  have  taken  place,  and  the  sentence 
is  absolutely  inconsistent  with  itself.    For,  the  delay,  being  a  ne- 
ecssary  consequence  of  the  non^bediencc,  ought  likewise  to 
have  been  found  and  justified :  but  it  is  impossible  that  an  order 
that  could  have  been  obeyed  immediately,  was  not,  and  yet  the 
non.obedience  did  not  occasion  delay.    Suppose  the  charge  of 
disobedience  had  been  found,  there  could  not  possibly  have  been 
an  acquittal  as  to  the  delay  apd  discouragement.     The  charges 
depend  upon  each  other,  at^i  the  only  reason  why  they  ait 
stated  separately,  and  the  firit  not  made  consequential  to  the 
second,  was,  that  the  charge  might  be  adapted  to  the  diflerent 
articles  established  by  the  act  of  parliament. 

The  declaration  itself  docs  not  deny  that  the  order  was  given, 
nor  aver  that  it  was  obeyed :  but  it  does  not  state  the  order  con- 
tained m  the  charge;  h  only  admits,  «  that  the  Captahis,  Wr. 
«  were  thereupon  ordered  by  the  plaintiff  in  error  to  cut  or  sKp 
<<  their  cables,  and  put  to  sea  after  the  squadron  belonging  to  the 
**  Frenth  king/'  It  omits  the  word  "  immediately,"  in  which 
the  materiality  of  the  order  consists.  Then  it  is  averred,  •«  that 
*<  the  defendant  during  the  whole  of  the  i6th  of  ^^rf/ conducted 
'*  himself  as  a  gallant,  obedient,  and  faithful  captain,  and  did  his 
**  duty  as  such  to  the  best  of  his  power,  ^c.  f  and  he  denies 
that  he  <<  mlftihf  w  vnilmglj  disobeyed  orders  or  signals.**  As 
to  the  other  parts  of  the  charge,  a  direct  negative  is  put  on  the 
delay  and  discouragement :  but  as  to  the  charge  of  falHng  a*steni, 
the  denial  is,  ••that  he  did  it  wilfully  or  willingly.** 

The  declaration  having  arerred  that  the  defendant  in  error  did 
his  duty  according  to  the  best  of  his  skill  and  ability,  and  the  state 
and  condition  of  his  ship,  alleges  that  such  state  and  condition 
^«^  known  to  the  pbintiff  in  error,  and  therefore  it  is  argued 
that,  in  this  case,  those  facts,  which  on  the  sentence  of  the  couit- 
>nwial  justify  the  defendant  in  error,  namely,  die  circumstanoas 
proved  of  the  state  and  condition  of  his  ship,  were  within  the 
^<>wiedge  of  the  plamtiff  in  error  when  he  preferred  the  charge ;  • 
and  Consequently  that  he  accused  the  defendant  in  error,  knowing 
^ni  to  be  innocent.    But  admitting  the  plaintiff  in  error  to  have 

known  .  , 
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1786.     known  all  the  evidence  produced  before  the  court-martial,  die 

consequence  does  not  follow  that  he  knew  the  defendant  in  cnor 

•TOME  *^  ^  innocent  Such  facts  existing  as  were  prima  fadf  criminal, 
^aima  the  defendant  could  only  be  acquitted  by  a  justificadon :  but 
in  Erw.'  justification  is  a  conclusion  of  law,  resulting  from  facts  in  evi- 
dence, and  therefore  not  for  the  prosecutor,  but  the  Coon,  to 
make.  This  b  clearly  the  doctrine  of  the  common  law  of  Eng- 
land. 22  Jtss.  77.  Fitx.  N.  B.  1 14.  D.  Bro.  Abr.  Tttle^  0^ 
rottfipi.  89.  Suppose  A.  preferred  an  indictment  against  J. 
for  murder,  and  the  jury  found  it  manslaughter,  it  would  not 
be  sufficient  to  maintain  an  action  for  a  malicious  prosecution  , 
against  if.,  for  B,  to  aver  in  his  declaration  that  jt.  knew  the 
facts  from  which  the  legal  inference  of  manslaughter  was  drawn. 
To  delay  and  discourage  the  public  service,  and  to  disobey  or- 
ders and  signals,  are  ofiences  against  naval  law;  but,  like  ofiencci 
against  the  common  or  statute  law,  may  be  justified  by  circum- 
stances, and  in  like  manner  that  justification  must  be  made  by  the 
tribunal  constituted  by  the  law  to  enquire  into  such  affcncci 
Therefore  though  the  plaintifi^  in  error  might  know  all  that  is 
alleged  in  the  declaration  he  did,  still,  these  facts  requiring  3 
justification,  it  was  his  duty  to  bring  the  defendant  in  error  be- 
fore a  court-martial ;  it  being  their  province  to  determine  whcthc 
the  facts  amounted  to  a  justification.  The  same  observations 
apply  to  the  general  averment  in  the  declaration,  namely,  that  tk 
pkuntiffin  error  knew  the  defendant  to  be  innocent;  his  inno- 
cence consisting  in  his  justification,  and  that  justification  being 
matter  of  law. 
,  3d  Error.  The  next  error  assigned  is^  that  damages  have  been  assesseti 
for  the  loss  of  prize-money,  whereas  no  such  loss  has  happened 
by  reason  of  the  premises  in  the  declaration  mentioned. 

The  declaration  charges  that,  by  means  of  his  arrest,  suspcasioo, 
and  imprisonment,  the  defendant  in  error  has  lost  divers  sams  of 
prize-money,  to  which  he  would  otherwise  have  been  entitled. 
This  loss  is  therefore  stated  to  be  the  consequence  of  cextadn  pre- 
mises in  the  declaration  specified  ^  but  as  in  point  of  law  z&fk- 
rent  conclusion  follows,  the  defendant  in  error  has  recovered  for 
a  damage  which  has  not  happened.  The  allegation  of  such  loss 
from  the  premises  mentioned  is  an  avjerment  of  law  on  the  reo^rdi 
and  which  therefore  the  judge  at  the  trial  was  to  decide,  and  not 
the  jury;  and  consequently  is  now  open  for  the  examination  01 
the  Court.  In  point  of  fact  this  was  sustained  as  a  question  ot 
law  both  at  the  trial  and  on  the  motion  in  arrest  of  judgment,  on 

7  both 
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both  which  occasions  it  was  decided  against  the  plaintiff'  in     1785. 
errot.    But  such  decision  is  against  law.    The  title  to  any  prize*  ■ 
money  can  only  accrue  under  his  Majesty's  proclamation,  which     ^^^^' 
being  referred  to  in  the  prize  act  (a%  must  be  considered  as  part     agamst 
of  the  act,  and  is  therefore  before  the  Court.    The  proclamation    J  eIw.' 
expressly  directs  that  all  prizes  shall  be  for  the  benefit  of  offi« 
cers,  isfc.  in  our  pay ^  and  of  seamen,  mariners,  and  soldiers,  on 
board  our  diips  at  the  time  (f  capture*.     The  right  to  prize-money 
under  the  proclamation  consists  in  being  in  the  pay  of  the  Crown, 
as  an  officer  or  private  man,  on  board  the  ship  making  the  cap- 
ture, at  the  time  of  the  capture.    It  is  not  alleged  in  the  decla- 
rxdon  that  the  defendant  in  error,  by  means  of  any  part  of  the 
conduct  of  the  plaintiff,  ceased  to  be  in  the  pay  of  the  Crown ; 
nor  b  the  loss  of  pay  stated  as  part  of  the  speciafdamage :  but  on 
the  contrary,  by  the  21st  section  of  the  22  G.  2.  c.  33.  it  is  ex- 
pressly enacted  in  the  case  of  such  ships  as. should  be  Idst,  in 
which  case  a  court-martial  must  be  held  to  inquire  into  3uch  loss^ 
that  if  it  shall  appear  by  the  sentence  of  the  court-martial  that 
the  officer^  or  seamen  did  their  utmost  to  pre^rve  or  recover  the 
ship,  they  shall  be  paid  to  the  time  of  their  discharge.     Suspen^ 
jioff  does  not  in  any  case  occasion  the  loss  of  pay;  Jismijsion  alone 
can  produce  such  an  effect ;  and  all  that  the  declaration  alleges 
is  suspension,  arrest,  and  imprisonment. 

The  next  point  is,  whether  the  defendant  in  error  was  on  board 
his  ship  at  the  time  when  the  captures  were  made.  But  there  is 
no  averment  that  he  was  not ;  nor  is  it  alleged  that  he  was  re^ 
moved  from  his  ship :  the  allegation  is,  that  he  was  removed  from 
his  rank  and  post  of  Captain.  The  proclamation  on  which  the 
claim  to  prize-money  depends,  requires  a  return  to  be  made  to 
the  commissioners  of  the  navy  of  all  persons  actually  on  board  at 
the  time  of  the  capture,  and  their  quality.  There  ought  there- 
fore to  have  been  an-  averment  that  the  defendant  was  not  on 
board ;  and  the  return  should  have  been  given  in  evidence  under 
the  act.  It  is  clear  that  the  substance  of  what  is  alleged  in  the 
declaration  is,  that  prizes  were  made  by  the  Lis  while  the  de« 
fcndant  in  error  was  on  board,  to  a  share  of  which  he  would  have 
been  entitled,  but  for  his  arrest,  suspension,  and  imprisonment* 
No  case  positively  determines  this  to  be  law ;  and  reason,  policy, 
and  natural  justice,  are  the  other  way.  It  is  a  principle  of  natu- 
nl  jusrice  that  no  man  should  suffer  for  that  of  which  he  is  in- 
nocent :  and  no  inconvenience  can  follow  from  the  acquittal  of 
(a)  ax  Gm.  3.#,  15. 
Vol.  I.  Nn  »"  ^ 
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1786.    an  officer  placing  him  in  that  dtuation  in  which  he  wonU  fa|ve 

■  tieen^  if  he  had  not  been  sospeoded  and  tried.    On  enqokj  at 

tTOMs    ^  Admiralty  no  caae  has  been  feond ;  bnt  the  foUowing  note 

has  been  furnished  as  an  extract  firom  a  manuscript  book,  le- 


iulBSaml  0peeting  the  proceedings  of  Admiralty  and  ecclesiastical  Cooits, 
in  thehand-wridngof  Sir  £.  &mpson^  formerly  king's  adrocaite sad 
judge  of  the  Admiralty*  <<  Offence — undoubted  rule  in  Adminky 
M  and  ecclesiastical  Courts,  thata  person  sttspended  for  an  oSmoe 
«<  supposed,  of  which  he  is  afterwards  acquitted  in  proper  Cou^ 
«<  is  entitled  to  all  the  intermediate  profits."  "Thusin  caaeof  c^ 
<*  tulfe  of  prize  at  sea,  the  officer  in  arrest  being  actually  on  boudf 
^  and  afterwards  duly  acquitted  or  restored  to  his  station,  sbaH 
^  share  the  prize-money."  <«  So  in  ciril  causea  in  Admiralty-Jf 
^  a  master  turn  his  mate  without  just  cause  befcxe  the  aaast,  sad 
^  be  sue  for  wages  as  mate  for  the  whole  time,  he  may  recover, 
«« though  he  didnotdotheduty."  «  So  if  a  clergyman  be  suspend- 
^  tAab  9ffiao  et  benefidoy  and  upon  an  appeal  deelal^  jnooces^  he 
«  wUlrecoverthepiofitsoftheliymg."  «<Profit»-^cnonsnflpaid. 
<<  ed  from  an  office  entitled  to  intermediate  furofits,  if  innocent" 

The  defendant  in  error  has  therefore  recovered  damage  on  an 
allegation  of  law  which  is  not  true. 
4tfa  Eirar.  The  next  error  assigned  is*  that  damages  have  been  assessed  fcr 
a  delay  in  bringing  the  defendant  in  eifor  to  a  oourtHnartiil, 
whereas,  by  the  law  of  the  land,  an  action  will  not  lie  for  ssf 
such  delay  as  is  charged  in  the  declaration. 

This  error  applies  only  to  the-  3d  and  4tb  counts^  which  m 
for  a  non-feasance,  as  the  ist  and  ad  are  for  a  nous-feasmce. 

The  declaration  charges  that  the  plaintiff  in  ezror  wraogfoUl 
and  injuriously,  and  contrary  to  his  duty  as  commander  in  dbic^ 
neglected  and  refused  to  hold  a  court-martial  as  soon  as  hfrio* 
spnably  and  conveniently  might*  All  the  arguments  of  saafagi 
impolicy,  inconvenience,  implication  of  law,  danger  to  the  ^iis- 
eipline  of  the  navy,  and  negative  usage,  apply  equallf  to  llieie 
counts,  as  to  the  first  and  second.  What  is  a  reasoiBahk  and 
convenient  time  to  hold  a  court-martial  at  sea  or  in  poitisaa 
enquiry  to  which  a  jury  are  as  inconq>etent,  as  to  enmine  what 
constitutes  a  reasonable  and  probaUe  cause  for  a  piosecotiia 
against  naval  law,  and  for  the  same  reasons.  There  is  no  ia^ 
stance  of  such  an  action  having  hitherto  been  brought. 

But  there  is  this  funfaer  and  mostmaterial  objection.  Hie  fint 
and  second  counts  are  founded  on  the  innocence  of  die  defcodsnt 
in  error,  established  by  the  sentence  of  a  competent  tsibunal$  the 
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diird  and  fovnh  on  the  guilt  of  the  phintiff  in  erroTi  without     1786. 
anycbaige  haTing  been  preferred,  or  trial  had,  before  any  such  ■ 

tribunal.    To  si4>port  the  first  and  second  counts  it  was  neced-     /^^nJ 
sary  for  the  plaintiff  to  allege  his  acquittal ;  to  uphold  the  third     ^g'''"* 
and  fourth  he  ought,  by  a  parity  of  reason,  to  aver  the  dcfcn-    in  Knorl 
dam'$  cooriction.    The  neglect  to  hold  a  court*martial  is  a 
military  ofiencc,  and  ought  to  have  been  tried  by  a  court-martial : 
but  to  bring  an  action  for  .such  neglect  in  the  first  instance  is» 
in  eflcct,  to  make  a  jury  try  the  original  charge.  The  first  and 
second  counts  aver  that  the  defendant  in  error  was  acquitted: 
but  there  is  no  allegation  in  the  third  and  fourth  that  the  piain^ 
tiffin  error  was  convicted  of  the  neglect  charged.    The  same 
reasons  would  recur  to  prevent  this  action,  even  if  the  plaintiff 
in  error  had  been  tried  for  the  supposed  neglect  by  a  couit- 
mortial,'  and  acquitted  thereof,  as  have  been  urged  against  the 
first  and  second  counts,  founded  upon  the  acquittal  of  the 
defendant  in  enor. 

Bnt>  supposing  these  reasons  to  be  over-ruled,  this  additional 
objection  will  remain,  which  ts  also  peculiar  to  the  3d  and  4th 
counts* 

The  dedaradon  charges,  first,  that  it  i»as  the  duty  of  the  pldnt^ 
in  error,  as  commander  in  chief,  to  have  held  a  court-martial  as 
800O  as  he  reasonably  and  conveniently  could,  adly,  That  he 
niiglit  have  held  a  court-martial,  there  being,  during  the  whole 
8uq>ension,a  competent  number  of  officers  belonging  to  the  squa- 
dron  to  compose  such  Court.  Now  this  averment  is  insufficient  1 
and  the  insufficiency  is  of  the  substance  of  the  action.  It  is  an 
action  against  a  public  officer  for  a  breach  of  duty  in  theAecutioa 
of  his  office ;  and  it  is  of  the  subsunce  of  the  action  to  state  in  what 
that  breach  consists.  To  have  stated  that  it  was  his  duty  to  have 
held  a  court-martial  as  soon  as  he  reasotiably  could,  would  no( 
have  been  sufficient, without  alleging  that  he  had  the  power;  and 
the  breach  of  duty  consisting  in  not  using  the  power  he  had,  that 
power  must  be  expressly  shewn  to  pr:>ve  the  breach  of  duty.  To 
see  whence  the  power  to  hold  courts-martial  must  be  derived,  re- 
GOttrse  must  be  had  to  the  %%  Geo.  a.  e.  33. ;  the  sixth  section  of 
vriiich  gives  the  lordsof  the  Admiralty  power  to  grant  commissions 
to.  any  commanding  officer  to*  cUJ  and  assemble  courts-martial, 
consisting  of  commanders  and  captains.  By  this  it  appears  that 
the  power  of  assembling  a  court-martial  is  not  necessarily  incident 
to  the  office  of  eommander  in  chief,  but  must  be  derived  from  a 
commission  to  be  granted  by  the  commissioners  of  the  admiralty. 
The  averment  i$  therefore  bad,  that  it  nvas  bis  duty  as  commander 
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17861.     in  chief,    The  plaintiff  in  error  could  not,  within  this  chusc, 
■  have  the  power  to  hold  a  court-mattial  without  auch  commission ; 

Jtonb     ^^^  ^^  ^  ^^  ought  to  have  been  expressly  avetred>  that  he  had 
agahit     such  commission.     To  enable  him  to  hold  a  court-martial  two 
wVnoxl   things  were  necessary;   ist,  That  he  had  a  commission,  pting 
•     him  such  authority;  adly,  That  there  were  a  competent  Mm- 
ber  of  oiEcers.  The  second  is  alleged,  but  not  the  firsts  so  that 
it  is  not  shewn  that  he  had  the  power,  for  there  mi^t  be  a  com- 
petent number  of  officers,  and  ye*t  be  no  commission  coDfening 
authority  to  hold  a  court.    The  ninth  section  of  that  statute, 
which  only  provides  for  the  accidental  meeting  of  five  ships  in 
foreign  parts,  is  not  applicable  to  the  present  case. 

The  declaration  alleging  that  it  was  his  duty  as  commander 
of  a  squadron  to  have  assembled  a  court-martial,  and  the  power 
to  hold  such  a  court  depending  upon  the  law  of  the  land,  the 
Court  must  look  to  the  act  of  parliament  to  find  whether,  as 
commander,  it  was  his  duty ;  and  the  law  being  clearly  otherwise, 
and  that  which  confers  the  authority,  namely,  a  commission,  not 
being  alleged,  there  is  no  authority  shewn. 

On  the  second  argument,  Scott  suggested  to  the  Couit,  that 
(supposing  the  action  to  lie)  if  some  of  the  counts  in  the  declara- 
tion were  not  good  in  point  of  law,  a  Court  of  error  could  not 
award  a  venire /adas  de  novo^  after  a  general  verdict  found,  c?cn 
though  one  of  the  counts  were  good,  which  was  snfficien: 
to  warrant  a  judgment;  but  that  the  judgment  must  be  either 
affirmed  or  reversed.  He  admitted  that  the  case  of  AiAe  t. 
Grant  {a)  decided  the  reverse  of  that  proposition :  but  he  ob- 
served that  that  determination  was  not  warranted  by  the  old  an* 
thorities.  For  in  all  the  former  cases  (*),  where  a  Court  of  enw 
had  awarded  a  venire  f adas  de  novOf  there  either  had  bets  a  Jft* 
cial  or  imperfect  finding  by  the  jury,  and  not  a  generei9»i  fer^ 
feet  verdict*  * 

Arguments  for  the  Defendant  in  Error* 

zftt  Error.        The  I  St  error  assumes  the  action  to  be  maintainable,  if  ^ 
plaintiff  in  error  maliciously^  and  'without  reasimaUe  orfnheUe  csfise^ 

(a)  DwgL  703. 

{i)  The  following  teem  to  be  the  moft  material  aothorities  on  the  subject,  one  c» 
which  even  denies  that  a  Court  of  error  can  in  Mty  case  award  a  twuW  it  ^f^  *  **• 
Mr.  7%t,pi,  10.  %  Rp.  Air.  72%,^.  x6. 18, 19.  J?«.  jiir.  tit.  Venire  &cias,/t  1%. 
ai  Hem.  6.  ao.//.  38, 39.  Sty,  34.  5^  ^j.  307.  33J.  445.  a  BwUr.  $%.  %  l^ 
-««3r».  Tjai.  2  Stra.  1053.  XO55.  1114.  x  mis.  SS-  4  Brwwm*t  App.  a«0.  C^«/ 
«9. 91-  t^l*  36i.i  and  (7<^^^ v.  j&ali«r,  ilf.  %%  G.  J.  J*.  iP.  post,  a  foL  la^  »• 

did 
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did  arrest,  suspend,  and  bring  the  defendant  to  trial:  but  it  al-     1786. 

leges  that  a  reasonable  and  probable  cause  for  such  arrest,  suspcn-  ■ 

lion,  and  trial,  appears  on  the  face  of  the  record.  J°"^; 

This  probable  cause  is  argued  to  appear  on  the  record  from  the  agahut 
charge,  and  the  manner  in  which  the  defendant  in  error  appears  in  eTtok 
to  have  been  acquitted  of  it,  namely,  not  from  the  facts  on  which 
it  was  framed  being  negatived  by  the  sentence  of  the  Court,  but 
from  a  justification  of  his  conduct  having  been  made  to  appear 
from  circumstances  shewn  to  the  Court  in  evidence:  from  whence 
it  is  argued,  that  the  existence  of  the  facts  on  which  the  charge 
was  founded,  leaves  probable  cause.  But  the  answers  to  that  ar- 
gument arc,  first,  that  no  probable  cause  for  any  of  the  charges 
does  appear  upon  the  record  from  the  language  of  the  sentence  of 
the  court-martial,  by  which  the  defendant  in  error  is  acquitted 
of  them;  much  less,  when  coupled  with  the  antecedent  part  of 
the  record.  Secondly,  that  in  the  utmost  latitude  of  construction 
of  the  language  of  the  sentence,  and  the  utmost  extent  of  the  ar- 
gument founded  on  it,  the  probable  cause  could  extend  but  to 
one  of  the  charges;  the  facts  of  the  others  bein^  expressly  nega- 
tived. And  as  the  action  would  have  been  mainiati\able  for  the 
other  two,  independently  of  the  third,  the  Court  will,  after  ver- 
dict, intend  that  the  jury  gave  their  damages  for  those  charges 
which  were  actionable. 

As  to  the  first.  To  support  the  present  action,  there  must  be 
malice  express,  or  implied,  and  a  want  of  probable  cause.  What 
is  malice  express  cannot  be  misunderstood.  Malice  implied  can 
only  be  implied  from  circumstances ;  and  the  total  want  of  a  pro-* 
bable  cause  is  evidence  of  malice.  If  it  can  be  shewn  that  a  pro- 
secutor knew  the  party  prosecuted  to  be  innocent,  prosecuting 
under  that  impression  is  decisive  proof  of  malice ;  for  it  could  not 
be  from  public  motives.  What  therefore  b  probable  cause  is  the 
great  matter  for  consideration.  The  definition  of  probable  cause 
is  such  conduct  in  an  individual  accused  ^s  will  warrant  a  legal 
and  reasonable  suspicion  of  ofience  against  the  law  in  the  mind  of 
the  person  accusing,  so  as  that  Court  can  refer  a  prosecution  to 
have  been  taken  up  on  public  motives.  It  is  a  mixed  question  of 
fact  and  law.  What  circumstances  existed,  and  what  knowledge 
the  prosecutor  had  of  them,  is  a  question  of  fact:  but  when  the 
facts  are  known,  and  the  mind  of  the  prosecutor  is  laid  l^en  to 
the  jury  by  evidence,  then,  whether  it  were  a  reasonable  or  un- 
'^^asoiud>le  cause  of  proceeding  is  a  question  of  law. 

But 
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1786.  But  it  is  a  ckar  maxim,  that  no  man  who  prosecutes  another 
for  a  crime,  believing  him  to  be  wholly  innocent  of  it,  can,  if 
the  party  be  acquitted,  lay  hold  of  a  technical  probable  cause  bom 

against  future  circumstances.  It  matters  not  whether  the  party  prosc- 
^  Errar'  cuted  bc  acquitted  of  the  offence  from  the  facts  of  the  chafge  not 
being  proved,  or  from  a  justification,  taking  them  to  exist,  if  the 
prosecutor  were  acquainted  with  the  fact,  and  the  just  eflfiect  of 
such  justification  arising  out  of  it  before  he  proceeded.  As  for  in- 
stance, if  a  commander  in  chief,  whose  signal  had  been  disobeyed, 
knew  that  the  officer  disobeying  ic  did  it  from  such  motives  as 
made  the  disobedience  perfectly  justifiable  in  the  officer,  and  was 
convinced  of  his  rectitude;  such  commander  could  not  suspend 
and  try  him  merely  because  the  defence  (which  is  known  to  him) 
must  come  from  the  officer  himself  in  the  shape  of  a  justification. 
The  plaintiff  in  error  must  therefore  establish  that  there  is  suf- 
ficient on  the  face  of  the  record  to  shew  positively  that  he  aaed 
upon  a  reasonable  and  legal  ground  of  suspicion  d[  guilt,  to  en. 
title  him  to  legal  protection  for  having  prosecuted,  notwithstand- 
ing his  malicious  motive,  which  stands  admitted  by  the  aver- 
ment, stating  that  he  did  it  maliciously.  It  will  not  be  sufident 
that  it  should  stand  indifferent  on  the  sentence,  whether  there 
was  probable  cause  fot  one  charge,  or  notj  for  the  declaration 
having  averred  that  the  plaintiff  in  error  brought  the  defendant  to 
trial  without  any  reasonable  or  probable  cause,and  the  jury  hdving 
found  it,  the  want  of  that  probable  cause,  so  distinctly  averred, 
must  be  taken  to  exist,  unless  the  record  contain  matter  repugnant 
to  such  averment.  And  the  record  must  be  construed,  like  all 
other  legal  instruments,  ut  res  ntagis  vakat  quam  pereat;  the 
s^tence  must  be  reconciled  vrith  the  averment,  if  they  be  re- 
concileabie  in  language.  In  order  to  determine  whether  there 
be  any  matter  directly  regugnant  to  the  averment,  it  h  ne. 
c<^ssary  to  examine  the  record,  «»•  the  two  first  oocnts,  to 
which  only  the  objection  applies.  The  dcclararion  aren  that 
although  the  defendant  in  error  during  the  whole  of  the  en* 
gagemcnt,  &c.  conducted  himself  as  a  gallant  officer,  and  did 
his  duty  to  the  best  of  his  power,  eonsidering  tie  state  eftnt  sM^ 
and  was  never  guilty  of  any  of  the  charges  particularly  specified, 
yet  that  the  plmntiff  in  errer  weB  Inomng  the  premises ^  (namdyt 
the  innocence  aiiti  merit  of  the  defendant  hi  error,  wfaidi 
was  antecedently  averred  in  the  decluratbtt,)  hut,  nu&imiji 
and  without  any  ttasoHeUe  mpiviabk  tattie^  suspcftdei^  anested, 

imprisoned 
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imprisoned  and  brought  him  to  trial  for  dehying  and  dbcou-     i'j%6» 
raging  the  public  service^  for  disobeying  the  commodore's  verbal  ■■   ■ 

orders  and  pubfic  signals  in  not  causing  the  cables  of  the  J>j>  to     J^""* 
be  slipped  immediateTy,  istc»  and  also  for  falUng  a-stcm,  isic.  of     i^g^mM 
which  the  declaratbn  had  averred  him  to  be  innocent,  ^m/i/iiw-   iiT&m 
cint  vfiHnn  the  knowUdge  of  the  phuntiff'  in  irrar. 

The  first  part  of  the  sentence,  namely  that  he  did  not  dehy 
and  discourage  the  public  service,  is  an  express  negative,  not  only 
of  die  first  charge  in  form,  but  of  all  in  subsunce;  for  if  the  de- 
fendant in  error  did  not  delay  or  discourage  the  public  service^ 
he  could  not  be  gnilty  of  any  of  the  charges.  The  second  part 
of  the  sentence,  namely,  that,  from  the  circumstances  proved  of 
die  condition  of  the  />£f,  the  defendant  in  error  wzt  justifiable  in 
not  cutting  or  slipping  his  cable  immediately,  mtans^  that,  the 
defendant  in  error  having  acted  rightly  in  not  immediately 
cutdng  or  slipping  his  cable,  his  not  doing  it  was  not  in  naval 
law  or  discipline  a  disobedience.  It  makes  no  difierence  whe« 
ther  the  impoftibility  of  obeying  be  physical  or  moral.  The 
conduct  of  the  defendant  in  error  cannot  be  considered  as  a  dis- 
obedience of  the  commodore's  orders,  but  an  obedience  to  the 
spirit^  and  a  legal  and  justifiable  dispensation  with  the  strict  firm^ 
of  the  order.  It  was  so  considered  by  the  final  adjudication  go. 
ing  to  all  the  charges ;  for  the  court-martial  honourably  acquitted 
him^  of  the  vfboU  (f  the  charge.  They  considered  justifiable  con- 
duct as  opposed  to  disobedience.  But  ev^  uking  it  to  be  a  dis. 
obedience  completely  jusAftd^  mt  excused^  and  that  the  plaintiff  in 
error  knew  the  fact  constituting  the  justification^  it  is  sufficient. 
And  the  Court  will  not  now  presume  that  the  condition  of  the 
ship,  which  constituted  the  justification^  or  its  eflect,  as  a  justifi- 
cadon,  was  unknown  to  the  plaintiff  in  error.  For  the  record 
excludes  the  presumption  of  ignorance.  It  is  not  necessary  for 
the  defendant  in  error  to  shew  from  the  dechration  that  the 
commodore  had  not  probable  cause ;  but  the  plaintiff  in  error 
must  shew  that,  on  the  record^  he  certainly  had.  For  there  is 
a  positive  averment  that  he  had  not,  and  the  whole  record  must 
be  construed  together  if  reconciieable.  In  the  case  of  ReynJds 
r.  Ket$nedy^  there  Was  no  averment  that  the  defendant  had  no 
probaUe  cause^  or  that  he  well  knew  the  premises ;  and  the 
judgment  in  that  case  was  very  proper ;  for  though  the  informa- 
tion was  false,  yet  the  defendant  might  have  had  probable  cause. 
Th$re>iiiii£oii/W,  th»t  the  charge  was  f4l«e  within  the  defendant's 

knowledge  % 
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1786.    knowledge ;  here  it  is  positively  averred ;  in  that  case  there  was 
a  condemnation  ;  in  the  present  a  direct  acquittal.    And  the 

iroNE     ptcsent  record  contains  those  averments  for  the  want  of  which 

i^aiMii  the  judgment  was  arrested  in  that  case. 
in  Ectot.'  The  second  answer  to  the  argument  for  the  plaintiff  in  error  is, 
that  the  probable  cause  (supposing  the  first  answer  to  be  unfound- 
ed) extends  at  the  utmost  to  the  second  charge,  and  leaves  the 
first  and  third  defenceless  :  the  facts  of  them  being  negadfcd. 
And  after  verdict  the  Court  must  intend  (hat  the  damages  woe 
given  for  them  only.  The  Court  of  Exchequer  had  no  difficulty 
in  that  part  of  the  case  (a).  Wherever  the  'injury  is  charged  to 
have  been  committed  at  one  and  the  same  time,  and  the  matters, 
in  which  such  injury  is  charged  to  consist,  appear,  some  to  be  ac- 
tionable, and  others  not,  the  Court  will  presume  after  verdict  diat 
the  damages  were  given  for  the  actbnable  part.  That  the  law  is 
80  in  the  case  of  words  spoken  is  clear  from  Oshm^s  case,  10  Cb. 
J30.  Braughton's  case,  Moor^  142.  Brooke  v.  CUrk,  Cro.  EBz, 
328.  Thaxbie  v.  Smithy  Cro.  £Iiz.  788.  Pensoa  r.  Gtodiajr, 
Cro.  Car.  328.  The  same  rule  likewise  holds  in  trespass.  In 
Smaller  y.KerfootmA  Wife{b)j  where  trespass  was  broughtagainst 
baron  and  feme  for  breaking  and  entering  the  plaintiff's  house, 
taking  his  goods,  and  converting  them  to  their  own  use,  a  mo- 
tion  was  made  in  arrest  of  judgment,  that  the  feme  could  net 
convert  to  her  own  use  :  but  the  Court  presumed  that  the  da- 
mages were  given  for  breaking  the  house,  and  taking  the  goods. 
So  in  actions  of  assumpsit,  a  Rol.  Rep.  79.  So  in  covenant, 
where  several  breaches  are  assigned,  some  being  insen^Ue,  and 
general  damages  arc  given,  they  arc  presumed  to  have  been  gitren 
for  those  which  are  good*  i  R(d.  Ahr.  577.  It  cannot  be  con- 
tended that,  supposing  probable  cause  appeared  for  any  of  tbe 
charges,  it  would  destroy  the  action  as  to  the  others,  for  Ac 
others  might  be  considered  as  surplusage.  It  is  true  that  if  the 
substance  of  a  crime  be  laid  various  ways,  in  order  to  meet  accu- 
rately the  circumstances  as  they  may  appear  in  proof,  and  Ac  de- 
flendant  be  acquitted,  but  there  was  probable  cause  for  the  ac- 
cusation, as  laid  in  one  count,  no  action  would  lie  for  die 
charges  m  the  other.  But  if  a  person,  having  a  probable  cause 
to  accuse  another  of  one  ofience,  charge  him  at  the  same  txine 
with  another,  totally  independent  of  the  first,  and  of  ^Hiidi  he 
knew  that  other  person  to  be  perfectly  innocent,  and  the  person 

W  Ante,  508,  (fl  a  5/rtt.  X094. 
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accused  be  acquitted  of  aH,  the  pnibable  cause  for  one  chaige     l^i6. 
dobs  not  repel  the  action  for  the  malicious  accusation  of  the 


other.   Suppose  the  plaintiff  in  error  had  probable  cause  forae«     stowi. 
cusing  the  defendant  of  disobeying  his  order,  in  not  instantly*    agmiu$ 
cutting  his  cables  which  the  sentence  does  not  negative  as  false   in^^^^' 
within  his  knowledge,  but  as  justified,  yet  that  does  not  give  him 
any  probable  cause  for  accusing  him  of  falling  a-stern  after  he 
did  cut  his  cable,  and  not  keeping  up  in  the  line*  of  battle,  or  for 
charging  him  with  being  out  of  his  station  at  sun-set;  the  truth 
of  which  charges  the  sentence  negatives;  and  the  falsehood  of 
which  the  declaration  avers,  together  with  the  plaintiff's  perfect 
knowledge  of  their  falsehood.  In  the  case  of  the  JGng  v.  Prosfer, 
which  was  an  indictmentfor  perjury,on  the  prosecution  of  liiwHy 
the  perjury  was  charged  to  have  been  committed  in  w  answer  in 
Chancery  to  the  prosecutor's  amended  bilK    The  substance  of  a 
veiinl  agreement  for  a  lease  of  some  premises  at  Paddington  was 
set  forth  in  the  amended  bill:  the  defendant  denied  such  agree- 
ment, and  stated  it  another  way.    The  indictment  contained 
thirty-three  assignments  of  perjury,  one  of  which  was  for  deny- 
ing the  agreement  for  the  lease.  As  a  defence  against  that  assign- 
ment, the  prosecutor's  original  bill  was  produced,  and  his  iil- 
stTucdons  for  drawing  it  in  his  own  hand,  by  which  he  had  stated 
it  to  be  exactly  as  Prosser  did  in  his  answer.    The  defendant, 
after  being  acquitted  of  all  the  charges,  brought  an  action  against 
Prassir  for  a  malicious  prosecution ;  who,  on  the  trial  of  that 
action,  called  many  witnesses  to  prove  that  he  had  probable  cause 
for  many  of  the  charges  \  but  the  plaintiff  relied  on  this  single 
charge,  which  the  defendant  himself  knew  to  be  false.    Lord 
MamfUld^  before  whom  the  cause  was  tried,  told  the  jury,  that 
the  instructions  in  the  handwriting  of  the  defendant  for  the  ori- 
ginal bill  left  him  defenceless  against  that  charge  of  perjury, 
whatever  probable  cause  he  had  for  others ;  and  the  jury  found 
a  verdict  for  the  plaintiff  with  100/.  damages.    The  malicious 
diarge  in  the  present  case  was  one  act,  though  it  contained  inde- 
pendent members.    But  if  any  member  of  such  charge  appears 
not  to  be  actionable  on  the  record,  and  the  others  do,  the  Court 
ought  to  presume,  as  iu  actions  for  words,  that  the  judge  at  Nisi 
Prni/  did  not  admit  any  evidence  relative  to  that,  and  that  no 
danuges  were  given  for  such  charge. 

2^  Error.    It  cannot  be  denied  as  a  general  proposition  that  idEnon 
whenever  any  subject  of  England  sufiers  any  damages  from  any 

illegal 
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i,j96.    ilkfKl  or  ii^vriotts  act  of  another,  sicrt  of  frUmj^  the  hv  pves 
him  a  reoicdy  bf  civil  action,  and  without  any  prerions  coavi^ 


J«Bif  fjnQ  1^  iiiQ  3£{^  ^1,^  Iq  ()^  ^28e  it  is  not  contended  that  the 
^Mii#  ii»)iirioiu  act  complained  of  is  a  felony.  It  appears  by  Lord 
X!^l  Chief  JiMiice  HM%  argument,  in  &m&  v.  RsbarU^  that,  if  a 
man  be  fabely  and  malicioudy  incUcted  of  any  crime  that  mxy 
pitjiidice  his  feme,  or  property,  or  may  subject  him  to  peril  of 
life  or  liberty,  he  may  bring  his  action,  for  he  is  falsely  scaa- 
dalijied  by  the  malice  of  the  prosecutor.  If,  therefore,  this  ac* 
tion  is  not  maintainable  in  principle  or  substance,  supposing  it 
properly  briyii^t  in  point  of  form,  it  is  an  exception  tt>  agenexal 
rule  of  law.  The  general  rule  of  law  supporting  the  action,  the 
eso^tkm  must  be  established  by  the  plaintiflF  in  error ;  and  that 
exception  must  go  the  length  of  saying  that  an  officer  in  the  nary 
forfeits  or  voluntarily  surrenders  all  the  dvil  rights  belongiog  to 
ptber  subjects,  when  the  injury  proceeds  from  a  superior  oficeri 
under  colour  of  discipline  ;.  even  although  the  act  done  be  ad- 
mitted to  have  been  done  in  opposition  to  discipline  in  violation 
of  naval  duty,  maliciously,  and  without  cause.  This  can  only 
he  established  by  a  current  of  direct  authorides,  or  die  siknce 
of  precedents,  which  shew  that  the  analogies  and  the  policy  of 
the  law  warrant  the  conclusion. 

As  to  the  first,  no  case,  or  even  dictum,  can  be  shewn,  to 
prove  that  an  action  for  a  malicious  prosecurion  cannot  be  main- 
tained against  an  officer  for  the  abuse  of  the  authority  delated 
to  him  by  the  King's  commission. 

As  to  the  latter,  it  has  been  contended  that  the  action  caooot 
be  supported  on  account  of  the  dangerous  consequences  to  the 
public,  and  by  analogy  to  other  cases.  It  is  true,  that  the  public 
is  deeply  interested  in  protecting  all  righteous  prosecutors  of  civil 
offisnces  from  the  consequences  of  mistaken  judgments.  Bst 
such  protection  is  sufficiently  afforded  to  all  subjects  by  die  ar- 
duous proof  thrown  on  plaintifis  seeking  this  sort  of  lelressv 
and  not  by  holding  out  a  previous  indemnity  to  malig^itji 
.  cruelty,  and  injustice.  The  supposed  analogies  are  the  sapcnoi 
Judges  of  the  reahn ',  grand  jurors  finding  indictmenu;  petty 
jurors  trying  them;  and  the  Attorney«General  prosecoting 
en  2^as  for  £he  Crown.  But  the  ezempdcm  contended  for 
extends  beyond  the  analogies ;  it  does  not  confine  itself  to  so* 
perior  offieersj  but  runs  through  aU  the  cbsaes  of  naval  subor* 
diq^rion. 

Bat 
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But  the  principle  contended  for  only  protects  the  jttdges  of  the     1786. 
King's  courts  of  record  (a).    The  principle  is  obviona  with  ic-  ■ 

spect  to  them :  there  is  no  Gnirt  equal  to  the  trial  of  the  superior     Jt'H^ 
judges  of  the  realm  for  facts  done  in  judicature.    But  the  pbuaH 


tiff  in  error  cannot  be  considered  in  the  situation  of  a  judge*  If  u  £nor«* 
the  question  had  been,  whether  an  action  for  a  malicious  judg* 
ment  would  lie  against  a  member  of  a  court-martialy  acting 
within  his  jurisdiction,  there  might  have  been  some  analogy  t 
but  the  plaintiff  in  error  is  to  be.  considered  rather  in  the  light 
of  a  prosecutor  than  a  judge. 

As  to  grand  and  petit  jurors  in  criminal  cases,  their  ezem|w 
tion  arises  from  a  jealousy  of  prerogative ;  it  would  have  been 
dangerous  in  the  extreme  to  have  allowed  an  attaint  for  the  King ; 
and  it  would  have  been  impossible  to  have  given  an  attaint  for  the 
subject,  and  none  for  the  Eling.   But  in  civil  cases  an  attaint  liet, 

No  case  can  be  cited  to  shew  that  the  attorney-genertd  would 
not  be  civilly  answerable  for  a  corrupt  abuse  of  discretion  ^  the 
argument  is  proving  ignatum  per  igtwiius  /  and  on  principk  and 
strong  analogy  he  is  answerable.  The  protection  given  to  persons 
Ktingfor  the  public  is  in  no  cases  extended  farther  than  to  oflkers 
concerned  in  the  revenue,  who  are  frequently  obliged  to  act  cm 
slender  suspicions,  and  would  otherwise  be  open  to  bndIess.pro« 
secutions.  In  the  case  of  Boot  v.  Co^  and  another  (*),  which 
was  an  action  of  trespass  against  an  officer  of  excise  for  entering 
under  a  warrant  of  two  commissioners  founded  on  the  10  Qeo* 
I.  c.  10,  into  the  plaintiff's  house  to  search  for  concealed  goodSi 
the  Court  Jield  that  the  defendants  were  not  trespassers^  even 
though  they  found  nothing  in  the  plaintiff's  house,  the  act  itself 
being  legal  \  but  that  the  only  remedy  was  by  an  action  on  the 
case  for  obtaining  or  executing  the  warrant  from  bad  motives* 

By  analogy  to  those  actions  which  have  been  brought  against 
governors  of  provinces,  islands,  and  garrisons,  military  officers^ 
and  even  officers  of  the  navy,  it  is  clear  that  this  action  is 
maintainable. 

The  admission  that  actions  of  trespass  t/i  it  amis  may  be  main* 
tained  for  acts  of  officers  in  the  navy  or  army,  not  even  acting 
irom  malice,  but  mistaking  the  extent  and  limits  of  their  audio* 
rity,  cuts  up  the  great  question  of  policy  by  the  roots.  It  was  so 
considered  by  the  Barons  of  the  Exchequer  when  judgment  vras 

<a)  mxUr  T.  4Mrr,  %  m§$k.  tttf*  1141*      (0  J^-  S5  O.  3.  j9.  it.  {Kfpd.  %  Mif-  I35-I 
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1786.    given  bdow.    The  action  of  trespass  supposes  the  act  com- 

'■  plained  of  to  be  illegal,  and  if  the  defendant  jusufies,  the  whole 

joHK-     bmthcn  of  proof  is  thrown  on  him ;  for  he  must  make  oat  his 

•TONS  *  ,  ,        •  t 

justification.     In  this  kind  of  action  the  piaintiflF  is  bound  to 


v-'*^/!  ^/t-/:., 


in  Error/  ®^^^^  ^^  wholc  case  on  the  record;  and  unless  he  proves  etcry 
part  of  it,  he  cannot  recover.  But  at  all  events  the  form  of  the 
action  does  not  alter  the  nature  of  the  thing,  for  which  an 
aaion  is  maintainable.  The  action  on  the  case  is  brought  for 
one  of  two  reasons,  either  that  the  injury  is  consequential,  or, 
if  direct,  that  the  act,  though  legal,  was  from  a  bad  modte. 
In  the  present  case  the  'bad  motive  is  the  gist  of  the  action. 
•  Every  principle  which  the  Court  laid  down  in  the  case  of  Fdri- 
gas  V.  Mostyn  (a)  is  applicable  to  the  present.  And  the  Ian- 
guage  made  use  of  by  Ld.  MansfieU  in  the  case  of  WaU  r. 
M*Namara(y)  is  particularly  strong.  That  was  an  action  brought 
by  the  plaintiff,  as  Captain  in  the  Jfrican  corps,  against  the  de- 
fendant, as  Lieutenant-Governor  of  Stntgambia,  for  imprisoning 
him  for  nine  months  at  Gambia  in  Africa.  The  defendant 
pleaded  the  general  issue,  intending  to  justify  the  imprisonment 
under  the  mutiny  act  for  disobedience  of  orders.  At  the  trial  it 
appeared  that  the  imprisonment,  which  at  first  was  legal,  namely, 
for  leaving  his  post  without  leave  from  his  superior  officer, 
though  in  a  bad  state  of  health,  Was  aggravated  with  many  cir- 
cumstances  of  cruelty.  Ld.  Mansfield  in  sununing  up  to  dtf 
jury,  said,  "  in  trying  the  legality  of  acts  done  by  military  officers 
<<  in  the  exercise  of  their  duty,  particularly  beyond  die  seas, 
<<  where  cases  may  occur  without  the  possibility  of  application  for 
<*  proper  advice,  great  latitude  ought  to  be  allowed,  and  they 
^  ought  not  to  suffer  for  a  slip  of  form,  if  their  intention  appean 
*<  by  the  evidence  to  have  been  upright ;  it  is  the  same  as  when 
^<  complaintsarebrought  against  inferior  civil  magistrates,  socb  as 
^<  justices  of  the  peace,  for  acts  done  by  them  in  the  exercise  of 
<<  their  civil  duty.  There  the  principal  inquiry  to  be  nuuie,  by  a 
<<  court  of  justice,  is,  how  the  heart  stood  ?  And  if  there  appears 
<(  to  be  nothing  wrong  there,  great  latitude  will  be  allowdl  for 
<<  misapprehension  or  mistake.  But  on  the  other  hand,  if  die 
<<  heart  is  wrong,  if  cruelty,  malice,  and  oppression,  appear  to 
<<  have  occasioned  or  aggravated  the  imprisonment  or  other  io- 
<<  jury  complained  of^  they  shall  not  cover  themselves  with  die 

(a)  C9wp.  x6i.  (*)  Sittings  at  WaU  after  iU&A.  17;^ 

(« thin 
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«*  thin  veil  of  legal  forms,  nor  escape,  under  the  cover  of  a  jus-     1786. 

••  tification  the  most  technically  regular,  from  that  punishment  - 

<<  which  it  is  your. province  and  your  duty  to  inflict  on  so  scan-     stone 

•«  daloas  an  abuse  of  public  trust.  It  is  admitted  that  the  plain-     «/^^' 

<<  tiff  was  to  blame  in  leaving  his  post.  But  there  was  no  enemy    in  £irw« 

«  —no  mutiny— no  danger — His  health  was  declining,  and  he 

«  trusted  to  the  benevolence  of  the  defendant  to  consider  the 

<'  drcumstances  under  which  he  acted.    But  supposing  it  to 

•«  have  been  the  defendant's  duty  to  call  him  to  a  tnilitary  ac- 

<<  count  for  his  misconduct^  what  apology  is  there  for  denying 

««  him  the  use  of  the  common  air  in  a  sultry  climate^  and  shut- 

<<  ting  him  up  in  a  gloomy  prison,  where  there  was  no  possibility 

«  of  bringing  him  to  a  trial  for  several  months,  there  not  being 

«c  a  sufficient  number  of  officers  to  form  a  court-martial  i  These 

«  circumstances,  independent  of  the  direct  evidence  of  malice^ 

<<  as  sworn  to  by  one  of  the  witnesses,  are  sufficient  for  you  to 

«  presume  a  bad  malignant  motive  in  the  defendant,  which 

<<  would  destroy  his  justification,  had  it  even  been  within  the 

«  powers  delegated  to  the  defendant  hy  his  commission  (a)J^ 

So  that  where  an  officer  makes  a  slip  in  form,  great  latitude 
ought  to  be  allowed ;  but  for  a  corrupt  abuse  of  authority  none 
can  be  made.  Yet,  according  to  the  argument  for  the  plaintiff 
in  error,  no  laritude  is  affi:>rded  to  the  first,  and  absolute  impu« 
nity  to  die  last. 

Smnton  v.  Mallpy  (3),  was  an  action  of  false  imprisonment 
brought  by  the  plaintiff  as  purser  of  the  Truknt  man  of  war 
against  the  defendant,  who  was  his  captain.  The  defendsuit 
pleaded  a  justification  for  a  supposed  breach  of  duty.  But  it  ap- 
pearing i  n  evidence  that  the  defendant  had  imprisoned  him  for 
three  days  without  inquiring  into  the  matter,  and  had  then  re- 
leased him  on  hearing  his  defence,  Ld.  Mansfield  said,  that  such 
conduct  on  the  part  of  the  defendant  did  not  appear  to  have  been 
a  proper  discharge  of  his  duty,  and  therefore  that  his  justification 
had  ^iled  him  under  the  discipline  of  the  navy.  But  suppose 
that  Capt.  Molloy^  instead  of  releasing  the  plaintiff  on  hearing 
his  defence,  had  kept  him  confined  till  he  came  to  Engbmd^ 
and  had  then  made  a  charge  against  him  in  order  to  justify 
himselff  the  same  poKcy  which  sufiered  an  action  of  false  im^ 
prisonment  in  that  case  for  the  incautious,  though  upright^ 

(«)  In  this  case  then  was  a  verdict  for  the  plaiotiir,  dam^n  lOOO/. 
(I)  8itiins9  after  M.  ij^h  ^^  ^t**^  <^-  ^^  MnifiiU^ 

conduct 
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ifStf .    caadttct  of  die  dcfeadaat,  would  have  supported  an  acdon  oe 
•— -— '—  the  die  fioonded  on  cool  deliberate  malsce  and  injutdoc,  not 
^TONB     ^^^'^  ^  '  ptetence  of  discipline. 

a^fhui  >  Hie  analogy  between  the  present  case  and  that  of  StAdand 
iTEm.'  ^*  Mwrrwf  (tf)  is  very  strong  to  shew  diat  a  person  repreaea^ 
the  King  in  all  fonctionsi  dnril  and  military,  where  the  act 
ooBipluned  of  is  expressly  legal,  shall  answer  for  an  sImuc  of 
his  authority.  Hiere  the  declaration  eUted  that  the  defendant 
was  gOTcmor  of  Muwrca^  and  vice-admiral  of  the  island,  that 
tbt  phimiiF  was  judge  of  the  Vice-Admiralty  Court,  widi  aB 
£Bes»  eaolumentSi  (SV.  and  that  the  defendant,  to  injue  and 
opprCN  bim^  tmlicimufyf  and  nmthwt  ofty  rtoimuih  or  prMk 
tmm%  mipiwdti  Urn  frmn  his  tffici^  per  quad  he  lost  his  profits^ 
fsfe.  On  die  evidence  it  appeared  that  General  'Mumj  bad 
legal  authoritf  to  suspend  till  the  king's  pleasure  was  known; 
that  he  had  so  suspended  him,  and  directed  the  Secretary  of 
Stafie  to  take  the  king's  pleasure  on  it.  The  General  jafiksati 
himself  ready  to  restore  him  if  he  nude  a  pardcohr  apology; 
the  long  approval  of  the  suspension,  unless  die  terais  weie 
complied  wid^  There  the  phundflF  recovered  5000/.  and  it 
never  ooeuned  to  any  lawyer  that  there  was  any  preteoce  to 
move  in  viest  of  judgment.  The  gist  of  the  action  was  admit- 
ting the  legality  of  the  suspension  thus  confirmed,  but  eom- 
plaining  of  the  defendant's  exercise  of  li|i  original  authoritjr^ 
and  his  malicious  and  false  representadon^  by  which  the  8a»- 
pension  had  been  confirmed. 

The  argument  on  the  incompetency  of  juries,  to  try  questioBi 
of  diis  nature,  is  not  endtled  to  much  weight,  when  it  is  coosider- 
ed  that  almost  all  the  mjuries  whidi  one  individual  may  loodrc 
feom  another,  and  which  are  the  foundationof  numberless  actioiMy 
involve  in  them  questions  peculiar  to  the  trades  and  conditiooi 
of  die  parties:  and  if  this  aigument  vrere  well  founded^  «ich 
,  actions  could  never  be  tried.  In  an  action  against  a  surgeon  for 
igoorance,  the  questbn  may  turn  on  a  nice  point  of  siugeif : 
Inii  the  jury  must  attend  to  the  witnesses,  and  decide  aecording 
io  their  number,  professional  skill,  and  cause  of  knowledge; 
ioKOttlihitm  iuA  mrt€  credindumisi,  Inan  action  on  m  wariantf 
of  a  life  in  a  policy,  physicians  must  be  examined.  So  for  ia- 
jurics  on  streams  to  one  mill  by  another,  mill-vrrights  and  engi' 

1^  >-  -  .^  •  r.  -y...  '  (fl)  Siitinff  4t  *r«/.  after  Ead.  1783,  cor.  Eyre,  Baton.    That  tctioo  im  wke 

,>        ^/     ^***»*^«  ^^'•^^fcetolinpericct;  ind  the  daiM^CT  we«  giw»  oodkie^ 
—  *^;;^-'-'  -triaL 

aeen 
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neers  must  be  produced.  Maii]rqne8tion8e?eaofQATigsiftkmniitir     iiiC* 
occur,  which  must  necesstrily  be  decided  hj  a  jury ;  m  i&  a 


case  onder  the  Hovering  Act,  when  unavoidable  neceeeity  U  to  ^"^< 
eicttlpate ; — eo  in  ^ases  of  deviation  on  policy  of  insuraaoe;  —  n^uma 
or  in  cases  of  eea- worthiness ; — or  when  one  ship  nuu  down  u^Bml' 
another  at  sea  by  bad  steering.  Yet  those  actions  are  much  bh>I€ 
difficult,  because  they  depend  jpUly  on  ques^oos  of  navigatioii. 
But  the  gist  of  the  present  action  is  malice,  and  want  of  pro- 
bable cause,  whidi  cannot  involve  any  question  of  navigation  aod 
sea-fighting ;  and  the  present  verdict  was  not  founded  on  aof 
tttch  evidence. 

But  if  jurors  are  not  competent  to  try  such  a  questioOf  the 
plaintiff  is  without  any  remedy  at  all.  A  court-martial  can  give 
no  redress  to  the  injured  party.  As  to  the  case  of  J>  Gbmi  v. 
Edertf  which  was  cited  Ibr  the  plaintiff  ift  error,  there  thie  im- 
prisonment complained  of  was  an  immeduOe  consequence  of  seis- 
ing a  vessel  as  prize.  And  the  question  of  priae  or  no  prise,  and 
its  immediate  consequences,  are  notoriously  of  Admiraky  juris- 
dictioOi  But  the  Court,  in  that  case,  went  prine^ally  M  the 
Admiralty  having  jurisdiction  to  redress  the  parties  in  damages* 

As  to  any  objection  that  may  arise  to  an  action  of  this  sort  b^ 
fore  a  defendant  has  been  tried  and  convicted  by  a  oourt-martsal 
under  the  thirty-third  article  of  war ;  diat  acgnmeat  holds  is  no 
case  short  of  felony.  For  if  it  were  to  prevail  in  the  present 
case,  it  m^iht,  with  the  same  reason,  be  extended  to  many  otfaevs;  ^ 
as,  for  instance,  no  action  would  lie  for  maHcionsly  holding  to 
bail  withottt  a  previous  conviction  for  perjury. 

The  extreme  difficulty  which  stands  in  a  plaintitf's  «ay,  in 
diis  kind  of  action^  is  an  answer  to  the  supposed  hnpoliey  oC 
eniertttning  it.  The  knowledge  that  no  action  lies  far  any  in- 
jury, except  for  malice  and  injustice,  while  it  can  never  dieck 
the  conduct  of  good  men,  may  form  a  check  ,on  the  bad*  But 
eren  if  it  be  impolitic  to  entertain  actions  of  this  nature,  k  is  a 
kgistative,  not  a  judicial,  duty  to  repel  it. 

3d  Error.  Tl^  loss  of  prise-money  far  prises  taken  wUk  gd  Eiror. 
Captain  Lmtdey  (who  was  appointed  to  succeed  the  defendant 
in  enor)  commanded  the  ir>/,  during  the  suspenrion  of  the  defisn^ 
dant  in^rmr,  is  charged  upon  the  record  as  a  legal  consequence 
ofdatsuopen^ion.  This  is  assigned  as  error,  and  it  is  aUq;edthait 
that  suspentton  did  not  carry  that  l^ai  consequence ;  the  defen- 
tot  in  error  being  entitled  by  a  spedea  of ^ /o/tffWm  to  all  those 

rights 
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1786.    rights  which  would  have  bdonged  to  him  if  he  had  never  been 

'- accused,  suspended,  and  tried.    But  the  defendant  m  enor  can 

^•iK     ^^^  ^^  prize-money  but  what  he  is  entitled  to  under  tbe  lung's 
agmtid     prodamatioQ.   Now  the  proclamatbn  gives  the  captain,  fofc/iafi 
te]^.'   fetfc<iAi^o»fc»ri/ on  die  taking  of  any  priae,three-«ight^  The 
term  ««  actually  on  board'*  has  repeatedly  received  a  Icgd  con- 
struction   It  does  not  mean  merely  persmaily  on  board;  but  on 
board  in  the  actual  station  and  capacity  in  which  the  prize-mooej 
is  chimed.  And  therefore  the  proclamation  requires  the  captab 
and  odier  officers  to  make  out  and  subscribe  prize  lists,  statmg  the 
.     quality  of  the  persons  on  board,  and  to  transmit  them  to  the  com* 
missioners  of  the  navy.    The  real  meaning  of  the  prodamarioa 
in  this  particular  underwent  a  solemn  discussion  in  the  esse  of 
Wemjs  V.  LinzH  and  another  (a),  where  it  was  determined,  by 
the  Court  granting  a  new  trial,  that  a  captain  of  marines,  who 
happened  to  be  on  board  a  frigate  when  she  took  a  pti^,  but  did 
not  belong  to  her  complement,  should  share  only  as  a  passenger. 
If  that  decision  be  right,  the  defendant  is  not  endtJed  to  any  pan 
of  the  prizes  taken  after  his  suspension.    For  Gk^xakLumity 
was  to  all  intents  and  purposes  Captain  of  the  Irw,  and  actually  on 
board  as  Captain  when  the  prize  was  taken.     Indeed,  according 
to  the  doctrine  of  they^x  portRmnu^  the  defendsmt  in  enor  b  en* 
titled  to  his  pay  as  well  as  prize-money  during  his  suspension ;  in 
which  case  Giptain  Lumley  had  no  title  to  receive  it;  bus  both 
could  not;  But  as  the  plaintiff  in  error  undoubtedly  had  antbority 
to  appoint  Captain  LumUj  to  the  office  of  Captain  widi  slldie 
emoluments,  the  consequence  is  unavoidable,  that  Captain  hadej 
was  entitled,  during  the  whole  time  he  commanded  the  /xv,  to  all 
the  advantages  which  the  law  gives  to  the  Captain  of  a  ship,  and 
consequently  to  the  prizes  in  question.  Neither  does  it  appear  on 
the  record  that,  when  the  prizes  in  dispute  were  taken,  liie  de- 
fendant in  error  was  actually  on  board;  and  if  he  veie  not  on 
board  he  could  not  share  even  if  Captain.  No/ttr/M^£ni»thett- 
fbre  can  attach  in  the  present  case,  without  destroying  die  efSsct  of 
Captain  Lumhft  commission  both  as  to  prize-money  and  psj)  and 
reducing  him  to  lose  both  in  every  station.  For  he  Ind  left  Us  for- 
mer ship,  and  could  not  share  there  because  he  was  not  on  bosnl, 
and  hb  place  was  supplied  \  and  if  he  did  not  take  prize-moflef 
as  Captain  of  the  his  he  could  not  share  in  any  other  aqMickf  os 
board  her^  nor  in  any  capacity  at  all  on  board  any  other  sb^  >a 

tbe 
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ihe  squadron.   So  that  he  would  suffer  an  actual  punishment  and     1 7  86. 
loss  from  an  appointment  to  a  legal  commission ;  for  the  pay  and 


prize-money  cannot  belong  to  both,  . /tone 

4th  Error.    It  cannot  be  contended  that,  because  an  officer  is      *'p*if>'t 
not  amenable  to  a  court-martial  after  three  years,  no  action  can    in  Enorl 
be  maintained  against  a  commanding  officer y^  Maying  contrary  4th  Error, 
to  hU  duty  to  bring  an  inferior  officer  to  trial  within  that  time. 
The  gist  of  the  two  last  counts,  as  well  as  of  the  others,  is  mala 
jfi^— oppression  and  injustice  in  the  exercise  of  a  legal  discre- 
tion.   The  action  is  not  therefore  trespass,  because  the  law  au- 
thorizes the  act ;  but  it  does  not  protect  mdamfidem  in  the  exer- 
cise of  legal  authority.     It  would  be  a  harsh  construction  of  a 
statute  of  limitation  in  favour  of  officers  subject  to  trial,  to  en- 
graft upon  it  a  right  in  superior  officers  to  hold  with  impunity 
an  inferior  three  years  in  confinement  disgraced  and  suspended, 
when  discipline  and  convenience  justified  a  trial  and  enlargement 
immediately!    If  a  commanding  officer  has  this  time  in  strict- 
ness of  law,  it  may  be  an  answer  to  an  action  of  trespass,  which 
calls  the  mere  legality  of  the  act  in  question,  but  is  no  answer  to 
an  action  which  impeaches  the  motive.     For  although  a  com- 
mander may  have  a  right  to  detain  an  inferior  officer  accused  in 
custody  for  three  years,  it  may  be,  under  circumstances,  highly 
injurious  and  contrary  to  his  duty  to  do  so.    The  jealousy  of  the 
law  in  that  respect  is  strongly  marked  in  the  habeas  corpus  act, 
and  the  regular  commissions  of  general  gaol  delivery* 

The  third  and  fourth  counts  sufficiently  charge  malamfidem,  . 
And  there  is  no  precise  form  necessary  in  an  action  on  the  case, 
as  in  a  writ  of  conspiracy.  In  Jones  v.  Gwynn,  Ch,  ],Parier 
saidy  <<  a  formed  action  must  be  strictly  pursued :  but  an  actioi) 
<<  on  the  case  allows  a  latitude,  and  makes  nothing  necessary  but 
«  what  the  reason  of  the  case  makes  so."  Surely  then  if  a  person 
maliciously  contriving  to  injure  his  neighbour,  acts  wilfully,  in^ 
juriously^  and  contrary  to  his  duty,  that  is  in  reason  a  charge  of 
malice,  and  the  action  on  the  c&se  requires  no  technical  form. 
The  jury  having  found  that  an  earlier  trial  was  reasonable,  con- 
venient, and  just,  and  that  the  defendant  contrary  to  his  duty, 
wilfully,  and  injuriously,  with.held  it,  the  Court  cannot  reverse 
the  jui^ment  for  error  without  saying  that,  because  the  exigency 
9f  naval  conjunctures  may  render  it  necessary  for  a  commander 
in  chief  to  keep  an  inferior  officer  suspended,  and  in  confinement 
for  trial  for  three  years,  he  is  not  responsible  to  civil  justice 
Vol.  I.  Oo  for 
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ili6.    for  rontiing  to  the  end  of  that  time,  when  humanitfy  )a$iaoe» 

— duty,  and  discipline,  called  for  an  immediate  trial. 

/toi«         ^"^  *f  **•  argument  be  not  tenable,  and  the  third  and  fomtli 

mgMd     counts  are  bad,  the  utmost  consequence  is  a  vemrtfadoi  de 

'Zlbrm!    ««»•    For,  where  it  appears  by  one  count,  that  the  pladntiff  may 

maintain  hb  action,  but  there  is  one  or  more  counts  bad,  and 

the  verdict  general,  a  Court  of  error  may  and  ought  to  grant  a 

venire Jad^  de  mvo»     Astle  v.  Grant*     DougL  731. 

The  use  of  the  ventre  facias  de  novo  is  to  cure  the  uncertainty 
of  damages  given  by  a  general  verdict,  whidi  assesses  them  on 
the  whole  declaration,  when  it  appears  that  the  plaintiff  is  not 
entitled  to  judgment  on.all  the  counts.  Where  tt  does  not  ap- 
pear upon  the  record  that  the  plaintiff  has  established  any  cause 
of  action,  so  as  to  be  entitled  to  any  judgment,  then  judgment 
is  of  course  arrested.  But  when  it  appears  on  the  record  that 
the  plaintiff  has  stated  in  one  or  more  counts  a  clear  and  legal 
cause  of  action,  and  the  jury  have  found  the  facts  which  compose 
that  cause  of  action  to  be  trUe,  so  as  to  entitle  him  to  a  judg- 
ment on  those  counts  which  state  them,  but  that  the  unccxtainty 
arises  from  the  damages  not  being  appropriated  by  the  jury  spe*- 
cifically  to  such  good  counts,  but  to  others  also  wluch  are  noc 
good  in  law,  then  the  judgment  cannot  be  arrested  01  toto,  nor 
the  plaintiff  driven  to  a  new  action.  But  he  must  be  sent  a^ 
to  trial  on  the  same  record  to  take  the  sense  of  a  jury  on  thtf 
part  of  it  alone  which  is  good.  The  reason  for  awarding  a  vemrt 
facias  de  novo  appears  stronger  in  the  present  instance  than  ingc* 
ncral,  because  the  first  and  second  counts  of  this  declaration  hare 
noconnecrion  with  the  third  and  fourth,  but  are  brou^t  for  the 
redress  of  injuries  totally  distinct  and  independent. 
jtb  HxTor.  In  answer  to  the  fifth  error,  that  it  is  not^shcwn  upon  the  it- 
cord  that  the  plaintiff  in  error  had  authority  to  assemUe  a  oonit- 
martial,  wluch  renders  the  charge  of  delaying  it  defecrive^—hi  tbc 
first  place  it  is  not  assigned  specially  as  error;  hot  even  if  it  had 
been  i(  d^erves  no  weight  in  this  stage  of  the  proceeding.  The 
third  count,  after  stating  the  cha^,  the  arrest,  and  sn^iension 
until  a  court-martial  could  be  had,  avers,  that  although  it  wai 
ih  ditty  of  the  said  George^  as  such  comnumder^  to  hold  the  Goait 
as  soon  as  he  reasonably  and  conveniently  could ;  and  oUoi^ 
the  defendant  as  commander  in  chief  might  reasonably  and  cmvemendf 
bave  held  the  Court  v^hile  the  squadron  amiimud  a$  If  on  Raya,  yet 
i;hc  <}fifcn4am,  w^  knowing  the  premises  (that  is,  vfeHhumitg 

7  tief 
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that  a  court  might  reasonably  and  conveniently  be  assembled^  and  that     1 786. 
it  was  Us  duty  to  hold  it  J  but  contriving,  and  wrongfully,  inju-   ' 
riously,  and  maliciously  intending  to  aggrieve,  oppress,  and  in-     Jro^l 
jure,  the  plaintiff,  fsfc.  he,  the  defendant,  wiffidly^  wrongfully,     ^'.t^*^ 
injuriously^  and  contrary  to  his  duty,  omitted,  neglected,  and  refused,  to    in  Enor.' 
hid  a  court-martial  at  Fort  Praya,   65"f .   and  thereby  wilfully, 
wiongfoOy,  injuriously,and  contrary  to  his  duty,  kept  the  plain- 
tiff imprisoned  and  suspended  until  his  trial  and  acquittal  in 
England,  by  which,  tsfc. 

On  this  record  it  was  argued  for  the  plaintiff  in  error  that  it 
does  not  appear  that  he  had  authority  to  hold  a  court-martial ; 
which  want  of  power  niust  arise  either  from  his  not  having  a 
commission  to  hold  one,  or  that  there  was  not  a  sufficient  num- 
ber of  officers.  But  this  objection  is  raised  after  a  verdict.  And 
the  rule  after  verdict,  which  is  perfectly  settled  and  understood 
by  a  variety  of  cases  since  the  statutes  of  Jeofails,  is,  that  where 
the  plaintiff  wholly  omits  to  set  forth  the  gist  of  his  action  or  his 
title  to  recover^  it  is  an  incurable  defect  in  substance ;  but  if  he 
set  it  forth  generally,  though  without  those  circumstances  which 
go  to  its  formation  and  constitution,  such  circumstances  as  are 
necessary  to  establish  the  gist  of  the  action,  which  is  generally 
alleged,  are  to  be  presumed  to  have  been  proved  at  the  trial,  as 
otherwise  the  plaintiff  must  have  been  nonsuited.  Dougl.  658. 
Sai,  130.  Qro,  Car.^^'j.  2  Jones  145.  I  Mod,  169.  Carth.  130. 
I  Sft/.4a3.  I  Fentr.  34.  119.  123.  Hardr,  221.  Rep.  Temp^ 
Hardw.  116.  Stra.  212.  and  Trial  per  Pais  285  (a). 

hi  the  present  case  it  is  a  strained  presumption,  and  contrary 
to  the  fact,  that  the  pltintiff  in  error  had  no  authority  to  hold  a 
court-martial.  Upon  this  record  the  Court  is  bouhd  to  take  no- 
tice of  the  situation  of  the  parties.  And  it  is  scarcely  possiblfe 
to  suppose  that  the  lords  of  the  Admiralty  would  neglect  to  in- 
s^  in  the  commission  of  a  commander  in  chief  the  usiial  poM^r 
to  hold  courts-martial.  For  it  is  so  much  a  matter  of  course  to 
give  a  commander  in  chief  that  power,  that  in  case  of  his  death, 
or  removal,  his  successor  succeeds  to  that  power  under  the  sixth 
section  of  the  22  Geo.  2.  tf.  33. 

Beddes,  the  general  averment,  that  the  plaintiff  in  error  wrong- 
fully, wilfully,  and  contrary  to  his  duty,  omitted  to  hold  the 
Cow,  made  it  necessary  for  the  defendant  in  error  to  shew  that 
u  was  the  commodore's  duty  to  hold  it,  which  could  not  be 

(a)  Anle,  I45i 
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1786.     done,  without  proving  that  he  had  authority  to  hold  it,  and  that 

— — —  there  was  a  sufEcicnt  number  of  officers  with  him  to  enable  hixn 

•TONE     *^  exercise  his  authority.    It  falls  therefore  within  the  prindpfc 

againtf     of  all  the  cases  cited.    If  he  had  neither  authority  nor  numbers, 

in  Error.'    ^^^  ^^^  ^^^  neither  wrongful,  wilful,  or  contrary  tohisdatj*» 

neither  could  the  averment  be  true,  that  he  reasonably  and  cos- 

veniently  could  have  held  it. 

As  the  verdict  therefore  is  general,  the  Court  cannot  but  pre- 
sume that  those  facts  were  proved,  without  which  not  a  single 
averment  in  the  third  count  could  have  been  established. 

The  following  an  the  Reasons  on  which  the  Opinion  of  Lcri 
Mansfield,  and  Lord  Loughborough,  in  the  case  of  Jdin- 
stone  V.  Sutton,  was  founded  i  reported  to  the  Lord  Cbancdlsri 
and  delivered  to  his  Lordships  who  permitted  the  parses  U 
take  Copies. 

By  the  course,  (f  proceeding  no  use  could  be  made  (fihtmintht 
^Exchequer  chamber  :  but  the  Chief  Justices  'were  desirous  thai 
their  reasons  for  differing  with  the  Court  of  Exchequer  should 
be  authentically  known ^  and  took  this  method  of  dang  it. 

Reasons  for       On  the  ad  day  of  February  last  we  heard  this  cause  argued  by 
judgment.^*  counscl  on  both  sides  j  and  upon  the  4th  instant  we  heard  it 
^\  ^  0^^U^S^^^  fully  argued  by  the  counsel  for  Captain  Sutton  the  dcfcn- 
/://?  J'  :.,\ddnt  in  error,  and  the  plaintiff  in  the  cause. 

The  record  is  printed,  and  in  every  body's  hands  i  there  is 
therefore  no  occasion  to  state  it. 

The  general  question  is,  whether,  upon  the  face  of  the  decla- 
ration, after  a  verdict,  sufficient  matter  appears  to  shew  that  tbe 
plaintiff  ought  not  to  recover  ? 

There  is  no  similitu4e  or  analogy  between  an  action  of  tres- 
pass, or  false  imprisonment,  and  this  kind  of  action.  An  action 
of  trespass  is  for  the  defendant's  having  done  that,  which,  upon 
the  stating  of  it,  is  manifestly  illegal.    This  kind  of  action  is 
for  a  prosecution^  which,  upon  the  stating  of  it^  is  manifesdy 
legal. 
^^^^.  ,StJ/i^i    ^**®  essential  ground  of  this  action  is,  that  a  legal  prosecution 
'J^    ^^,.  i      was  carried  on  without  a  probable  cause.    We  say  this  is  empha- 
^/  ^//ZL  ^*^*^^y  *^  essential  ground  j  because  every  other  allegation  may 
be  implied  from  this ;  but  this  must  be  •ubstaniively  and  ex« 
.pressly  proved,  and  cannot  be  implied. 

From 
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^rom  the  want  of  probable  cause,  malice  may  be,  and  most     1786. 
commonly  is,  implied.    The  knowledge  of  the  defendant  is  also  ' 

From  the  most  express  malice,  the  want  of  probable  cause     agahm 
cannot  be  implied.  in  eItot* 

A  man,  from  a  malicious  motive,  may  take  up  a  prosecution 
for  real  guilt,  or  he  may,  from  circumstances  which  he  really 
believes,  proceed  upon  apparent  guilt  \  and  in  neither  case  is  he 
liable  to  this  kind  of  action  [a). 

After  a  verdict,  the  presumption  is,  that  such  parts  of  the 
declaration,  witho>it  proof  of  which  the  plaintiff  ought  not  to 
have  had  a  verdict,  were  proved  to  the  satisfaction  of  the  jury. 
In  this  case,  to  support  the  verdict,  there  was  nothing  necessary 
to  be  proved,  but  that  there  was  no  probable  cause,  from  whence 
the  jury  might  imply  malice,  and  might  imply  that  the  defen- 
dant knew  there  was  no  probable  cause. 

The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  shew  it  pro- 
bable, or  not  probable,  are  true  and  existed,  is  a  matter  of  fact; 
but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law :  and  upon  this  distinction  proceed* 
ed  the  case  of  ReynaUs  and  Kennedy ^  x  Wils.  232. 

Thus  much  we  think  fit  to  premise  in  general,  as  a  material 
introduction  to  the  discussion  of  the  question  upon  this  record. 
The  objections  made  by  Johnstone^  the  defendant  in  the  cause, 
come  under  two  general  heads : 
First,  Supposing  this  kind  of  action  to  lie. 
Secondly,  That  it  does  not  lie. 

First,  Supposing  it  to  lie,  the  defendant  has  made  the  follow- 
ing objections: 
To  the  first  count, 

1st  Objection,  That  there  appears  upon  record  a  probable 
cause  in  law.  , 

2d,  That  the  declaration  alleges,  by  way  of  special  damagei 
as  a  legal  consequence  of  the  plaintiff's  suspension,  that  he  lost 
Us  share  of  the  prize-money  acquired  by  the  ship  during  his 
suspension  \  which  the  defendant  says  is  not  true. 

Upon  the  third  count  it  is  objected  that  it  is  not  alleged  that 
the  defendant  had  a  commission  to  hold  courts-martial,  and  as 
commander  in  chief  he  had  no  such  authority. 


{a)  vide  H^mrrtm  v.  Mattbnoit  6  Mod.  73. 

g  ^ly, 


TOHN- 

s  ri'NE 

',  yinrt 

L,\  £.uor» 
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1786.  ^dlj,  That  not  holding  a  court-martial  sooner,  if  any,  isi 
meic  military  offence,  contrary  to  the  duty  of  the  defendant,  as 
commander  ;  and  the  guilt  has  not  been  tried  by  any  military 
tiibtnal,  and  in  this  respect  is  like  the  case  of  Banms  and 
Keppelf  2  IVih.  3 1 4. 

As  to  the  first  objection  under  the  first  head ; 

The  charges  against  the  plaintiff  before  the  court-martial  woe 
formally  twoj  but  in  reality  and  effect,  one;  to  mt,  the  disobe- 
dience of  the  defendant's  verbal  orders,  public  signals,  i^c 

The  second  charge  is  a  consequence  of  the  first,  ziz.  for  de- 
laying ^nd  discouraging  the  public  service  on  which  he  was 
ordered  on  the  i6th  of  Jpril  I'jZi  i  which  delaying  or  dis- 
couraging arose  from  his  not  doing  as  he  was  ordered,  no  other 
instance  being  alleged. 

The  flight,  the  signals,  the  attempt  to  pursue,  the  encmj 
sailing  off,  are  all  admitted  by  the  declaration.  That  the  ordexs 
were,  in  fact,  not  obeyed,  seems  admitted  too;  for  the  plaintiff 
only  avers  "  that  be  did  not  wUJiiUj  and  wllitigly  disobey;*'  but 
the  sentence  of  the  court-martial  shews  clearly  that  the  orders 
were  disobeyed,  and  that  the  plaintiff  justified  himself  by  a 
physical  impossibility  to  obey.  Nothing  less  could  be  a  jusub- 
cation. 

A  subordinate  officer  must  not  judg^  of  the  danger,  pro- 
priety, expediency,  or  consequence  of  the  order  he  receives: 
be  must  obey  ;  nothing  can  excuse  him  but  a  phydcal  impossi- 
bility. A  forlorn  hope  is  devoted — many  gallant  officers  have 
been  devoted.  Fleets  have  been  saved,  and  ketones  obtained, 
by  ordering  particular  ships  upon  ^desperate  services,  vith 
almost  a  certainty  of  death  or  capture. 

The  question  then  tried  by  the  court-martial  wasi  whether  the 
plaintiff  was  justified  in  not  obeying  by  physical  imposabiiity  •^ 
Now  there  cannot  be  a  question  more  complicated.  Itiorti'vcs 
the  precise  point  of  time  ;  the  state  of  the  wind  ;  the  state  of 
the  ship ;  the  position  of  both  fleets.  It  require  great  skill  in 
navigation.  There  is  no  question  Ukely  to  create  >  greater 
variety  of  opinions. 

It  is  possible,  the  court-martial  ^t  Portsmoutbi  at  a  great 
distance  of  time,  may  have  thought  it  was  imppssible  to  pbey  ^ 
and  yet  the  whole  squadron,  who  saw  the  action,  naightbcof  a 
different  opinion.  We  use  it  only  as  a  possible  supposition :  but 
we  are  warranted  to  make  it,  by  a  matter  of  fact,  which  it 
teems  came  out  upon  the  ^rial  of  this  cause. 

In 
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In  the  printed  notes  of  my  Lord  Chief  Baron's  argument     1786. 
upon  granting  a  new  trial,  his  Lordship  ^ays,  "  that  all  the  sea  ■   . 
<«  officers,  those  examined  Cor  the  plaintiff,  as  well  as  those  who     J^^^l 
^f  were  examined  fer  the  defendant,  swore  they  shotfld  have     agabut 
«  held  themselves  bound  to  obey  the  orders  given,  if  they  had    in  etof.' 
^<  been  in  the  situation  in  which  the  jdaintiff  was." 

Under  all  these  circumstances,  it  being  clear  that  die  orders 
^were  given,  heard,  and  understood ;  that  in  fact  they  were  not 
obeyed ;  that,  by  not  being  obeyed,  the  enemy  were  enabled  the 
better  to  sail  off;  that  the  defence  was  an  itnpossibUtty  to  obey^-^ 
A  most  complicated  point — Under  all  these  circumstances,  we 
have  no  difficulty  to  give  our  opinion,  that,  in  law,  the  com* 
modore  had  a*  probable  cause  to  bring  the  plaintiff  to  a  £aiir  and 
impartial  trial. 

This  probable  cause  goes  to  both  parts  of  die  charge ;  the 
disobedience,  and  obstructing  die  public  service.  But  if  it  went 
to  the  disobedience  only,  it  would  equally  avail  the  defendant 
in  this  cause.  For  it  is  not  like  the  case  put  of  a  plaintiff  re- 
eovcring,  where  he  lays,  in  the  same  sentence,  words  acdon- 
aUe,  and  words  not  actionable. 

Here  the  defendant  alleges  a  justification  of  the  arrest,,  stis-    . 
pension^  and  trial;    If  lus  justification  be  albwed^  thett  is  an 
end  of  the  action. 

If  the  defendant  Were  right  in  trying  the  plaintiff  for  disobe- 
dience, the  adding  delay,  and  obstructing  the  public  service^ 
were  only  two  or  three  suporfluous  words,  whidi  created  no: 
additional  trouble,  vexation,  or  expense ;  and  this  action  is  not* 
adapted  to  so  trifling  a  complaint. 

Second  objection  under  the  first  head. 

The  right  to  the  prize-money  in  this  case  is|  wae  understand, 
stiU  in  litigadon  between  the  plaintiff  and  others,  who  are' no 
parties  in  this  cause*,  and  therefore,  without  necessity,  we 
choose  to  give  no  opinion  upon  it :  and  if  our  opinion  is  right 
upon  the  other  points,  this  is  not  necessary. 

The  third  count  is  upon  a>  ground  collateral  to  the  proseeo^ 
tion. .  It  is^  for  delaying  to  hold  a.  court-martial  for  the  trial  of. 
the  plaintiff,  while  the  squadron  under  the  defendant's  com- 
mand continued  abroad,  contrary  to  the  duty  of  ^  his  office  as 
Gomtnander  in.  chief; 

Objections  have  been  made  to  the  plaintiff's:  recovering  upon- 
this  count «,  « 

ist,  That 
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i*}S6*         I6t,  That  it  doth  not  appear  upon  the  declaration,  diat  he 
had  aothority  to  hold  a  court-martial. 


ftTONK         ^^'y>  '^^^  ^^^  offence,  as  charged,  is  merelj  military,  aod 
^aimst     contrary  to  the  discipline  of  the  navy :  and  the  defendant  lias 

Sutton,         ^         .  •   j  r      •    •  •  i 

in  EiTor.    ^^^^  T^t  been  tried  for  it  by  a  court-marual. 

3dly,  Alleging  loss  of  prize-money  as  a  special  damage.  Wc 
have  already  said  why  we  decline  giving  any  opinion  upon  this. 

As  to  the  first,  the  averment  is^  that  by  law  it  was  incidem 
to  the  duty  of  his  office  to  hold  a  court-martial :  now  the  coo^ 
trary  is  manifest  from  the  statute  law  of  the  land.  There  is  do 
fact  to' be  tried  by  the  jury.  The  allegation  is  a  proposition  in 
law,  and  stands  upon  the  record.  It  is  false*  and  therefore  dte 
basis  of  the  charge,  that  the  defendant  had  authority,  is  waat* 
ing  ;  and  this  objection  we  think  fatal. 

As  to  the  second  objection ;  the  delay  is  charged  to  be  con- 
trary to  the  defendant's  duty  as  commander  in  chief.  There  is 
no  rule  of  the  common  or  statute  law  applicable  to  his  case.  It 
is  a  mere  military  offence.  It  is  the  abuse  of  a  military  dboe'' 
tionary  power  \  and  the  defendant  has  not  been  tried  fbr  it  by  a 
.court-martiaU- 

A  court  of  common  law,  in  such  a  case,  cannot  assume  an 
original  jurisdiction.  It  is  like  the  case  of  Banns  and  K^n 
This  objection  we  think  fatal. 

This  is  our  opinion  upon  the  first,  second,  third,  and  foonh 
counts,  supposing  an  action  for  a  groundless  prosecution  befoft 
a  court-martial  to  lie ;  and  upon  this  opinion  no  question  will 
arise  whether  or  not  there  should  be  a  venire  de  tidvo. 

But  the  great  and  important  question  now  brought  into  judg- 
ment for  the  first  time,  is,  whether  such  an  action  can  lie  ? 

The  occasion  has  often  arisen  at  different  periods  of  time, 
when  men  of  the  fleets,  put  upon  their  trials  before  a  coon- 
martial,  have  thought  the  charge  without  a  probable  cause,  aod 
have  warmly  felt  the  injury  of  such  an  act  of  malice  or  oppR»- 
txovi :  yet,  till  this  experiment,  it  never  entered  into  any  tsaai^ 
bead,  that  such  an  action  as  this  could  be  brought;  consequend; 
there  is  no  usage,  precedent,  or  authority,  in  support  of  it 

This  case  stands  upon  its  own  special  ground. ' 

The  wisdom  of  ages  hath  formed  a  sea  military  code,  whi^ 
in  the  last  reign  was  collected  and  digested  into  an  act  of  paifia* 
ment.  The  great  object  of  this  code  is,  that  the  duty  of  every 
man  in  die  fleet  shall  be  prescribed  and  regulated  by  rules  and 

ofdinanoes 
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>rdinande8  adapted  to  sea  mililary  discipline ;  and  that  every  man     i  j  8tf. 
n  the  fleet  for  any  offence  against  his  duty  in  that  Capacity  or  — — 
relation,  shall  be  tried  by  a  court-martial.  ItokI 

If  a  man  be  charged  with  an  ofience  against  the  articles,  or     agaUit 
uvhere  the  articles  are  silent,  against  the  usage  of  the  navy,  his    in^Enou 
juilt  or  innocence  can  only  be  tried  by  a  court-martial. 

A  commander  in  chief  has  a  discretionary  power,  by  this  mlli- 
tary  code,  to  arrest,  suspend,  and  put  ahy  man  of  the  fleet  upon 
his  trial.  A  court-martial  alone  can  judge  of  the  charge.  But 
this  military  law  hath  foreseen  that  though  it  is  necessary  to*  give 
superiors  great  discretionary  power,  it  may  be  abused  to  oppres- 
sions and  therefore  has  provided  against  such  abuse  by  the  33d 
anicle. 

A  commander  who  arrests,  suspends,  and  puts  a  man  on  his 
trial  without  a  probable  cause,  is  guilty  within  that  article:  but 
the  same  jurisdiction  which  tries  the  original  charge,  must  try 
the  probable  cause;  which  in  efl^cct  is  a  nftw  trial.  And  every 
reason  which  requires  the  original  charge  to  be  tried  by  z  mili- 
tary jurisdiction,  equally  holds  to  try  the  probable  cause  by  that 
jurisdiction. 

The  salvation  of  this  country  depends  upon  the  discipline  of 
the  fleet;  without  discipline  they  would  be  a  rabble,  dangerous 
only  to  their  friends^  and  harmless  to  the  enemy. 

Commanders,  in  a  day  of  battle,  must  act  upon  delicate  suspi- 
cions ;  upon  the  evidence  of  their  own  eye;  they  must  give  des- 
perate conunands;  they  must  require  instantaneous  obedience. 
In  case  of  a  general  misbehaviour,  they  may  be  forced  to  suspend 
several  ofiicers,  and  put  others  in  their  places. 

A  military  tribunal  is  capable  of  feeling  all  these  circumstances, 
and  understanding  that  the  first,  second,  and  third  part  of  a  sol- 
dier 18  obedience.  But  what  condition  will  a  commander  be  in^ 
if,  upon  the  exercising  of  his  authority,  he  is  liable  to  be  tried 
by  a  common  law  judicature  ? 

If  this  action  is  admitted,  every  acquittal  before  a  court-mar- 
tial will  produce  one. 

Not  knowing  the  law,  or  the  rules  of  evidence,  no  com* 
mander  or  superior  officer  will  dare  to  act;  their  inferiors  will 
insult  and  threaten  thenu 

The  rekixation  and  decay  of  discipline  in  the  fleet  has  been  se- 
verely felt.  Upon  an  unsuccessful  battte,  there  are  mutual  lecri- 
minations,  mutual  charges,  and  mutual  trials.    The  whole  fleet 

take 
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1786.     Uke  sides  vith  great  animosity — ^Party  prejudices  miz-*if  ererj 
trial  is  to  be  followed  by  an  action,  it  is  easy  to  see  hov  eodka 


l^^aHy     ^  confusioo,  how  infinite  the  mischief  will  be. 


ITONS. 


^vwurf         The  person  unjustly  accused  is  not  without  his  lemely.  He 
ta  EiToc!  ^  ^  properest  among  military  men.     Reparation  u  done  to 
him  by  ao  acquittal.     And  he  who  accused  him  uojoidy  is 
blastkd  for  ever,  and  dismissed  the  serrice. 

These  considerations  incline  us  to  lean  against  Introdndag  (Ins 
action.  But  there  is  no  authority  of  any  kind  either  way;  aod 
there  is  no  principle  to  be  drawn  from  the  analogy  of  other  otesi 
which  is  a^licaUe  to  trials  by  a  sea  court-martial  under  the  no- 
rine  law,  oonfirraedi  directed,  and  authorised  by  statute,  hd 
therefore  it  must  be  owned  that  the  question  is  doubtfiil:  ad 
when  a  judgment  shall  depend  upon  a  decision  of  dusqucstioo, 
it  is  fit  to  be  settled  by  the  highest  authority. 

According  to  our  opinion  it  is  hot  necessary  to  the  jttdjgflKat 
in  this  cause.  Because,  supposing  the  action  to  liq  wt  ttak 
judgment  ought  to  be  given  for  the  defimdant  (0}. 

The  judgment  was  accordin^y  vcferffdbf  dlel^ 
Chancellor  (i). 

(a)  The  plaintiff  in  Error. 

(A)  Post.  784.    Thb  judgment  of  Revcrstl  confirvied  ki  Dm.  Pm.  See  i  Jm 
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ARGUED  AND  DETERMINED 


IM  TBB 


COURT  OF  KING'S  BENCH, 


IN 


Hilary  Term^ 

In  the  Twenty-Seventh  Year  of  the  Reign  of  George  IIL  ^ 


In  the  course  of  the  last  Vacation,  and  in  this  Term,    1787. 
several  Changes  took  place  on  the  Bench  and  at  1 
the  Bar. 

In  the  vacadon^  Sir  J  An  Skynner  Knight,  Lord  Chief  Baron  oi 

the  Court  of  Exchequer,  resigned. 
On  the  i4di  of  January  1 787,  died,  at  his  house  in  Lintolrfs  InH 
FiiUsf  Edward  Willes^  Esquire,  one  of  the  Justices  of 
this  Court. 
On  the  26th  of  Janu£arj  1787,  Sir  James  Eyre  Knight,  was 

appointed  Lord  Chief  Baron  of  the  Exchequer. 
On  the  9th  of  February  1787,  Nash  Grosiy  one  of  hid  Majesty's 
Serjeants  at  law,  kissed  hands  on  being  knighted;  on  tlie 
same  day  he  was  appointed  one  of  die  Justices  of  this 
Cour^  and  on  the  loth  took  hb  place  on  the  Bench. 
On  the  7th  of  February  1787,  Akxander  Thomson  Esquire,  one  ^ 

of  the  Masters  in  Chancery,  and  Accomptant  General, 
kissed  hands  on  being  knighted,  and  on  the  9th  of  February 
was  called  to  the  degree  of  Serjeant  at  law,  and  gave  rings 
with  this  motto  <*  Reverentia  kguni^ :  And  on  the  same 
day  he  was  appointed  one  of  the  Barons  of  the  Exchequer. 
On  the  9th  of  February  1787,  Simon  Le  Bianc  and  Soulden  Law. 
reneej  both  of  the  Inner  Temple^  Esquires,  were  caUed  to 
die  degree  of  Serjeanu  at  law,  and  gave  riaga  with  this 
motto  •«  Reyerentia  legun/*. 

Th« 
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1787. 
jy,j^„^^^        The  King  against  The  Sheriff  of  Cornwall. 

^\  rule,        rpHIS  was  a  rule  to  shew  cause  why  a  writ  of  attachment, 
^rtf tore-  which  had  issued  against  the  defendant  for  his  contempt 

turn  I  writ,  in  not  returning  a  writ  of  attachment  issued  against  James  Tr^y 
vacadoB,  in  a  causc  of  Daw  and  Smithy  should  not  be  set  aside  for  ir- 
2*i?d»**^'  regularity.  The  defendant  had  been  served  with  a  rule  to  return 
tuccecdiog  the  writ  (which  had  issued  against  Janus  Tiffa,)  at  HeUtcmh 
bTn^\  C«r;m;ai/,  on  the  7th  of  November  last;  that  rule  was  dated oq 
*°il" "'  *^*  ^^  ^^  Novemter,  but  in  fact  was  issued  before  the  com- 
giounded'  mcncement  of  the*  term.  And  the  principal  question  (for  thete 
wW^bTiet  ^^^  ^^  others  which  were  not  determined)  was,  whether  a  rnk, 
■side  by  the  issued  in  the  vacation,  though  tested  in  the  succeeding  tciv, 
***"  ^     calling  on  the  sheriff  to  return  a  writ,  was  properly  issued. 


[1  East,  jr.       Lawrence,  in  support  of  the  rule. 
Cowper  and  Morgan  against  it. 
^  Per  Curiam  {a).  This  is  not  like  a  little  slip  made  by  the  party, 

which  does  not  affect  the  general  practice  of  the  Court,  and 
which  the  Court  would  not  be  disposed  to  attend  to.  But  it  is  a 
new  practice  adopted  by  the  officers,  without  the  knowledge  of 
the  Court ;  and  therefore  they  must  put  a  stop  to  it  in  future.  A 
rule  thus  obtained  is  false  in  itself,  irregular,  and  improper.  A 
rule  to  a  sheriff,  calling  on  him  to  return  a  writ,  presupposes 
some  neglect  in  him,  and  consequently  should  not  issue  tiU  be 
has  actually  been  guilty  of  some  omission.  But  here  the  officer 
of  the  Court  has  taken  upon  himself  to*  prejudge  the  sheriff,  2sA 
because  he  supposed  that  the  sheriff  would  be  guilty  of  a  default, 
has  issued  the  rule. 

Rule  absoioie. 

{a)  Lord  MoMtfiM  was  not  able  to  attend  the  whole  of  ihii  TcTaB> 


7WWI9,  Darby  against  Cosens^  Clerk. 

Jam.  A5th. 

'^r  j^  J^'^.c  ^/y.-^^/cT^.-^NoTLEY  against  The  Same. 

Where  a      'llHE  defendant,   who  was  vicar  of  Long  Burtoih  "»  ^ 

an  ecdedaa-  these  plaintiffs  in  the  ecclesiastical  court  of  the  Dean  of  the 

ticalcourt,a 

prohibition  may  be  granted  at  any  time  irforg  fmal  temtttitf  A  prohibition  will  be  {natcd  to  a 
court  of  appeal,  where  it  appears  that  they  have  no  jurisdiction  over  the  subject-matter,  cfeo  «w 
they  have  remitted  the  suit  to  the  Court  below,  and  awarded  costt  against  the  appcUant,  and  tfaoiip 
the  party  applying  for  a  pfohibitioa  appealed  to  that  Court. 

cadicdral 
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athedral  church  of  Sarum  for  tithes.    The  plaintiflF  Dark}     1787. 
leaded  the  follpwing  modus,  or  prescriptive  or  customary  pay-  ■■ 

lentSy  which  he  stated  to  have  been  paid  immemorially,  namely,  ^^^^^ 
s.  lod,  for  the  farm  and  lands  called  Whitehouse  farm,  and  6s.  CoiiMt. 
■}T  a  farm  and  lands,  called  Hutchins,  (being  the  same  estate 
)r  the  tithes  of  which  the  plaintiff  was  libelled,)  in  lieu  of  all 
icarial  tithes,  and  tithable  matters  with  and  upon  the  said 
arms;  payable  at  Lady^day  yearly.  On  the  ^A  of  July  17S5, 
here  was  an  interlocutory  decree  in  the  decanal  consistprial 
>>urt  of  Sarum^  that  the  answer  of  the  present  plaintiff  to  the 
bird  and  fifth  articles  of  the  libel,  which  were  for  agistment 
ithes,  and  the  tithes  of  the  produce  of  a  garden  and  orchard, 
ras  not  sufficiently  full,  and  that  the  plaintiff  should  make  a 
uller  answer  to  those  articles.  From  this  he  appealed  to  the 
Vrchcs  Court  of  Canterbury,  when  Dr.  Calvert,  official  principal 
»f  the  said  Court,  on  the  nth  of  July  1786,  pronounced  the 
>resent  plaintiff's  answer  to  the  third  and  fifth  articles  of  the 
ibcl  not  to  be  sufficiently  full  and  explicit;  remitted  the  cause 
0  the  Court  below;  and  condemned  the  plaintiff  in  the  costs  of 
iie  appeal.  , 

The  plainriff  Notley  pleaded  a  similar  modus,  in  lieu  of  the 
ricarial  tithes  for  his  lands:  And,  upon  a  depree  in  the  Dean's 
^ourt  that  his  answer  was  sufficient,  he  likewise  appealed  to 
:he  Court  of  Arches,  where  his  appeal  was  dimissed  in  the  same 
nanner  as  that  of  the  plaintiff  {Darby),  and  he  was  also  con- 
demned to  pay  the  costs  of  the  appeal. 

In  last  Michaelmas  Term  the  plaintiff  Darby  obtained  a  rule 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to  pro- 
hibit the  Court  Christian  of  the  Dean  of  the  cathedral  church  of 
Sanmi  flrom  further  holding  plea  of  the  matter  there  depending 
between  the  parties. 

The  plaintiff  Notley  obtained  a  similar  rule  for  a  prohibition 
to  the  Court  of  Arches. 

The  Court  desiring  that  both  these  rules  should  be  heard 
together; 

Piggoi  and  Lawrence  now  shewed  cause.  Where  an  inferior 
Court  has  original  cognizance  of  a  clause,  it  has  been  decided  in 
many  cases  that,  if  a  party  applies  for  a  prohibition  ajier  sen- 
tence, he  comes  too  late.  Argyle  v.  Hunt,  i  Str.  187.  In  the 
present  case,  the  libel  being  for  tithes,  the  Dean's  Court  bad 
original  jurisdiction  of  the  suit.    And  though,  after  pleading 

the 
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^787.  the  modUfi^  the  plaintiff  might  have  appHed  fcr  1  prohSntioi!,  jct 
— —  by  ihakiikg  no  ejection  to  the  jurisdiction  of  the  Court  till  afar 
2^^  the  interlocutory  decree,  and  thereby  putting  the  deftndant  to  a 
&$ZH%.  gtcsct  and  unnecessary  expense,  he  has  precluded  himxlf  finom 
applying  for  a  prohibition  now.  In  the  case  of  FJl  a^unst 
Hutcbins  (a),  the  true  distinction  is  taken  by  Lord  Af/mi;^  be- 
tween those  cases  where  the  Court  will  or  will  not  grant  a  po- 
hibition;  and  it  was  there  held,  that  after  a  party  has  bin  bv 
and  suffered  the  ecclesiastical  Court  to  proceed  to  sentence,  a  pio- 
hibition  ought  not  to  be  granted,  if  the  Court  below  had  ofi- 
ginai  jurisdiction  of  the  cause.  Here  it  does  not  appear  dial  ik 
Dean's  Court  determined  upon  the  modus:  They  only  decreed 
that  the  answer  was  not  sufficient ;  from  whence  it  is  fairly  to  be 
inferred  that  the  only  question  before  them  was  respectmg  the 
form  of  the  proceeding,  of  which  they  were  the  sole  judges.  As 
the  Court  of  Arches  decided  that  the  decree  of  the  Dean's  ConTt 
was  just,  it  being  a  question  properly  brought  before  thaH,  this 
Court  will  give  credit  to  them  for  having  rightly  determmed  that 
point,  without  inquiring  into  the  reasons  on  which  that  sentence 
was  founded.  And  it  is  to  be  observed  that  the  Court  of  Arches 
likewise  decreed  the  plaintiff's  answer  to  be  insufficient,  vbich 
shews  that  they  also  considered  it  as  a  question  of  form. 

As  to  the  prohibition  to  the  Court  of  Arches,  this  application 
is  also  too  late.  That  Court,  after  confirming  the  sentence  be- 
low, condemned  the  party  in  costs,  and  remitted  tl^  cause  ro 
the  Dean's  Court :  so  that  the  suit  is  no  longer  in  that  Coon, 
except  as  to  the  costs:  and  a  prohibition  cannot  now  be  granted 
to  deprive  the  defendant  of  those  costs,  which  were  awarded  to 
him  by  a  Court  having  a  competent  jurisdiction.  Besides  it  is 
the  sole  province  of  that  Court  to  adjudge  costs  against  a  party 
unjustly  appealing,  provided  the  appeal  be  properly  brouglit  be- 
fore them;  and  the  plaintiff  i^  precluded  from  objccdng  to 
the  competency  of  that  Court,  he  having  himself  appealed  to  it. 
But  even  supposing  that  the  Court  of  Arches  were  wrong  in  thrir 
judgment,  and  that  they  ought  not  to  have  awarded  costs  to  the 
defendant,  a  Court  of  common  law  cannot  revise  their  dedaon 
upon  that  point,  because  the  party  might  have  appealed  to  the 
Court  of  Delegates.  And  where  a  party  has  a  remedy  by  appeal? 
no  prohibition  lies.     2  Rot.  Abr.  319.  n.  i. 

D^gtas  in  support  of  the  rules  was  stopped  by  the  Cdoit. 

(tf)  C0wp.4%%. 

AsaHvasT, 


IN   THE   TWENTT-SEYENTH  YeAB  OF  GEORGE  III.  55J[ 

AsHHURSTy  J.    In  my  opinbn  this  Court  even  in  this  stage     17S7. 
'  the  business  most  grant  a  prohibition  to  both  the  Courts.  ■ 

It  is  very  dear  that  an  ecclesiastical  Court  cannot  proceed  in  ^^j^|^ 
ly  cause  where  they  have  not  an  original  jurisdiction  of  the  Coisni. 
bject-matter;  and  if  they  do,  a  prohibition  goes  of  course;  or 
tiere  any  incidental  matter  intervenes  by  which  they  are  ousted 
'  their  original  jurisdiction,  in  that  case  also  a  prohibition  must 
>.  Now  I  take  that  to  be  the  case  here;  for  though  there  is 
J  doubt  but  that  the  ecclesiastical  Court  have  an  original  juris** 
ction  over  matters  of  tithes,  yet  the  instant  the  modus  was  < 

eaded,  their  jurisdiction  was  at  an  end. 

It  has  been  said  that  this  is  only  an  interlocutory  decree  as  to 
te  insufficiency  of  the  plea  in  point  of  form.  If  the  sentence 
ad  proceeded  on  the  ground  of  a  mere  matter  of  form,  I  do  not 
ly  what  the  Court  would  do:  but  here  it  does  not  appear  that 
lis  is  a  mere  matter  of  form ;  for  they  judge  the  answer  to  be 
isafficient  generally  as  to  two  of  the  articles.  And  therefore 
ft  must  exercise  our  own  judgment,  and  examine  whether  on 
Ke  face  of  the  proceedings  the  plea  appears  to  be  insufficient. 
4ow  it  does  not  appear  to  me  to  be  insufficient ;  for  the  plea 
tatcs  that  the  modus  is  in  lieu  of  the  vicarial  tithes ;  and  that 
s  an  answer  to  the  whole  charge  contained  in  the  libel.  If  the 
Tourt  below  could  by  an  interlocutory  decree  adjudge  the  answer 
0  be  insufficient  generally  without  assigning  any  reason  for  their 
opinion,  it  woul4  preclude,  this  Court  from  granting  a  prohi- 
ntion  in  any  case.  But  this  Court  will  not  suffi:r  their  hands 
0  be  tied  up  by  such  means. 

With  regard  to  the  prohibition  to  the  Court  of  Arches; 
dthottgh  the  plaintiff  might  have  made  his  application  to  this 
^att  sooner,  I  do  not  see  why  we  should  not  even  now  grant 
he  prohibitiott.  Costs  are  merely  incidental  to  the  original  mat- 
tr ;  and  if  we  put  a  stop  to  the  original  suit,  we  must  do  so  to 
lU  the  subsequent  proceedings.  And  matter  sufficient  appear- 
sg  for  this  Court  to  interfere  and  oust  the  ecclesiastical  Conh 
>f  their  jurisdiction,  I  am  of  opinion  that  a  prohibition  should 
^  CO  both  the  Courts. 

BuixER,  J.  Betore  a  party  is  entitled  to  a  prohibition,  it  is 
incumbent  on  him  to  suggest  what  has  been  done  in  the  Court 
^k>w.  When  that  suggestion  is  entered  on  record,  if  it  state 
hcts  which  are  not  true,  the  other  party  should  move  to  quash 
t:  but  if  they  be  not  impeached,  the  Court  must  take  them  to 
^  true*    Now  this  case  stands  thus ;  to  a  suit  instituted  in  the 

eccle- 


Ss6  CASES  IN  HILARY  TERM, 

1 787.    ecclesiastical  Court  the  party  pleaded  a  modus  which  covered tL- 
'  whole  farm ;  he  has  pleaded  it  in  terms  that  can  admit  of  i 

^*VJ     doubt.     And  the  only  remaining  question  must  be  as  to  the  c:- 
CotxMt.    istence  in  fact  of  the  modus  pleaded;  and  that  it  was  so  plcal 
below  is  not  contradicted.     Then  if  we  judge  on  these  piocto 
ings,  they  will  not  support  the  arguments  used  by  the  concac' 
against  the  rules,  that  both  the  Courts  below  held  this  plea  to  b: 
bad  in  point  of  form ;  it  is  not  sufficient  for  them  to  say  so,  k: 
they  should  have  shewn  in  %vbat  respect  it  was  defective  in  forr. 
It  is  not  stated  for  what  reason  the  Courts  below  held  thepla* 
be  insufficient;  and  as  the  plea  is  stated  on  the  suggestion^  t:  i' 
right  in  point  of  form.     Then  it  appears  to  us  that  a  modus  va 
properly  pleaded  to  the  whole  libel,  which  ousts  the  ecclesiastia 
Court  of  their  jurisdiction ;  and  that  is  the  ground  on  which  tb-' 
Court  will  grant  a  prohibition.     It  is  not  necessary  for  the  piny 
to  apply  in  the  first  instance  for  a  prohibition  ;  if  he  make  rJ 
application  any  time  before  sentence^  he  is   in  time :  no  otbe: 
line  can  be  drawn.    The  argument  which  the  counsel  against 
the  rule  have  used,  namely,  that  the  only  object  of  this  applica- 
tion is  to  prevent  the  defendant  from  recovering  the  costs  ic 
which  be  is  entitled  under  the  sentence  of  the  Court  of  Archc?, 
is  no  objection  to  our  granting  the  writ :  that  argument  vzs 
much  relied  on  in  the  case  of  WUtford  against  WUsm  (a),  where 
the  parties  had  gone  to  a  great  length  in  the  ecclesiastical  Courtf 
before  they  applied  to  this  Court  for  a  prohibition:  but  theCooi^ 
there  said,  if  the  party  came  before  sentence,  it  was  in  time.   A> 
to  the  case  cited  from  Rollers  Jbridgement^  in  which  it  is  s£i^ 
that  no  prohibition  lies,  if  there  be  a  remedy  by  way-  of  appeal 
it  relates  only  to  those  cases  where  the  suit  below  was  pn^t 
therefore  it  is  not  applicable  here,  for  this  is  a  case,  whcrci 
though  the  ecclesiastical  Court  had  originally  jurisdiction,  re^ 
when  the  modus  was  pleaded,  they  were  ousted  of  fbdr  juris- 
diction.   The  prohibitioti  is  merely  for  the  purpose  of  crying  the 
modus ;  for  the  party  applying  must  declare  in  prolubiikm,  and 
if  the  jury  find  against  the  modus,  I  take  it,  a  consultation  gpes  01 
course.     And  then  the  ecclesiastical  Court  will  perhaps  be  justi- 
fied in  considering  the  costs  in  all  the  stages  of  the  proceeding* 

With  respect  to  the  other  rule  for  a  prohibition  to  the  Court 
of  Arches:  The  suggestion  states  that  the  proceedings  are oov 
depending  in  that  Court;  for  though  a  sentence  has  beengivcfl) 
yet  the  costs  have  not  been  paid,  and  they  are  now  proceeding 

(a)  £,'%6a^l.S.R. 
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ta  tompel  payment  of  the  costs.  Then  they  are  in  fact  proceed-     1787. 
ing  in  tUs  suit.    And  therefore  a  prohibition  must  go 'to  both  ' 

the  Courts.  ^^V 

Both  rules  absolute.  CottN«. 
And  the  Court  ordered  the  plaintiA  to  declare  in  prohibition. 


Jaques  against  Withy.  j^T^V, 

#^  ASE  for  money  had  and  received,  money  lent  and  advanced,  Where  • 
^^  tfc.    Plea,  set-off  340/.  upon  a  judgment  recovered  in  J^Xa'ls 
TrimtyTcxm^  in  the  aad  year,  &r.  by  the  defendant  against  the  discbai^ged 
plaintiff  in  this  Court,  which  is  still  in  force  and  unsatisfied.      J„|  ^^' 

Tbcphuntiffinhis  replication  admitted  the  judgment,  £^r.  c'^^Jitof . 
bu  t  said  that  the  defendant  in  Michaelmas  Term  in  the  a3d  year,  a  fresh  le^' 
&f^,  in  order  to  obtain  ^tisfaction  of  the  said  judgment,  charged  ^^  ^^^ 
hira  in  execution  of  the  said  judgment  in  the  custody  of  the  mar-  judsment, 
shal  of  the  Afarsbalsia^  tsfc»  and  kept  and  detained  him  in  such  curity  is  a^ 
custody,  and  in  execution  of  the  said  judgment,  until  the  6th  of  ^J^^^ 
February  1783,  when  he  was  by  and  with  the  consent,  privityf  account  of 
catieritj,  and  licence  of  tie  defendant,  and  by  bis  order  and  di-  foJJ^t^. 
rection,  released  and  enlarged  from  and  out  if  the  said  custody,  and  ^  J*^S- 
wholly  discharged  from  the  said  execution  at  the  suit  of  the  dc-  satUfied, 
fcndant  of  and  upon  the  said  judgment.  S'U'S*'' 

Rejoinder,  That  the  plaintiff  on  the  aSth  oi  February  1783,  at  against  • 
his  mstance  and  request,  was  by  and  with  the  consent,  privity,  uJ^^tw. 
authority  and  licence  of  the  defendant,  and  by  his  order  and  di-  [6*^-  ^ 
rectioDy  released  and  enlarged  from  and  out  of  the  said  custody,  7  ibid.  410. 
&fr.  and  discharged  from  the  said  execution  of  the  said  suit  of  the  \  ^^^^^p^ 
defendant  of  and  upon  the  said  judgment  so  recovered,  isfc:  for  440.] 
atid  in  consideration  of  the  plaintiff's  then  and  there -making  afid  y/rj^/f^-r^t^  -^ 
delivering  to  the  defendant  a  certain  writing  obligatory,  bearing   ^>^  ^^  -^^  '' 
date  the  28th  oi  February  1783,  in  681/.  with  a  condition  tp 
satisfy  the  judgment  either  by  instalments  or  by  an  annuity,  and 
also  for  and  in  consideration  of  a  warrant  of  attorneys  executed 
by  the  phuntiff  on  the  28th  of  FAruary  1783,  given  to  the  de- 
fendant  to  confess  judgment  upon  the  said  writing  obligatory  * 
in  the  Court  of  our  lord  the  King  of  the  Bench.  That  afterwards 
and  within  twenty  days  of  the  execution  of  the  said  writing 
obligatory,  and  warrant  of  attorney,  (to  wit,)  on  the  1 8th  day  of 
lAoTcb  1 7839  the  defendant,  according  to  the  form  of  the  statute^ 

Vol.  I.  P  P  caused 
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1 787.    caused  a  memorial  to  be  tniolkd  in  CiMMioefy,  of  1 

an  annottyi  secured  bjr  a  bond  and  vamttt  of  attoniej  tocoofai 


J^2J^  judgment  thereon  in  his  Majesty's  Court  of  King's  Bcacii»  — 
wiTiir»  cncod  bj  the  plaintiff»  in  the  penal  sum  of  68  lA  in  conadentioa 
of  the  sum  of  340A  lo/.  paid  to  the  plaintiff  by  the  Mmbnt 
for  one  annuity  of  50/.  to  be  paid  to  the  defendant  b;  die 
plaintiff  during  his  Iife<i  That  the  plaintiff,  after  the  grmu 
ing  of  the  said  annuity  to  the  defendant,  made  de&olt  of  paymeot 
therein,  and  thereupon  the  defendant,  by  Tirtnc  of  the  said 
warrant  of  attorney  in  HUafy  Term  in  the  a6di  year,  fate,  s^aed 
judgment  upon  die  said  writing  eUigatory  against  the  pfaBtttxffi& 
the  Court  of  Comnon  Pleas.  And  afterMrdsin  die  said  ABby 
Term  sued  and  presecnted  oat  of  the  sameComrt  a  writ  ef  jliri 
facial,  doected  to  the  slwriff  of  Midiksett,  who  esecnted  it 
That  afterwards  in  ^ui^Term  in  the  atfdi  year  bte.  the  pUa- 
tiff  obtained  a  rule  in  the  Court  of  Common  Fleas,  (oAewcane 
why  the  judgment  signed  by  the  defendant  agttast  At  pfamiif, 
and  die  writ  of  essention  issued  thereon  and  enecnted,  £9V.  and 
all  pcoceedings  in  dM  eause  subsequent  to  the  said  jndgmenl^ 
shodd  not  be  set  aside,  and  th<  bond  and  wafrantcf  attetney 
brought  into  Conrt  and  delkered  vp  to  the  pfadntiff  to  be  eaa- 
eeBed,  and  die  goods,  l^#.loried  under  die  eseention,  restored  to 
tfaeplaindff,  and  why  the  defendant  shouM  not  pay  the  eosfs  ef 
all  these  proceedings ;  whidi  mie  was  made  absclufe  b  fbt  same 
JEsrl^r Term.  That  the  saidContt  of  Common  Fleas  so  Ofdeicd 
die  scdd  writing  obligatory  and  watramt  of  attorfwy  to  be  deB* 
rered  up  to  be  eancelled  kf  nasm  rf  0  trd/tay,  htfttmaStf,  aad 
irrfpdarit^  je  tie  said  memrial,  dnt  Is  (0  say,  by  foasoti  of  dte 
said  warrantr  <rf  attorney  being  tbereiil  eipressed  to  be  a  wafiaac 
of  attorney  t6  eonfess  judgment  in  Ms  Majesty's  Court  df  Kiiis^t 
Bsneb,  instead  of  his  Majesty'sCoim  of  Cdmmon  Vksi^  nadhf 
r^aton  of  d^e  consideration  of  the  said  writing  obligasory  and 
warrant  of  actomoy  being  expressed  to  be  fbr  340/.  re/.  |«d  td 
the  aBu4  plakwiff,  instead  of  expressing  k  to  be  in  eosisidienMnor 
the  said  jndgnienc  for  that  sum. 

To  this  rejoinder  there  was  a  genera!  demurrer,  and  joinder 
in  demurrer. 

A/bfgam  was  to  bate  argued  In  stt^poift  of  the  demurrer,  bat 
the  Court  desired  to  hear  the  other  side. 

W^Sflrf,  fmtrdf  admdied  as  a  gfcneraf  positJon,  that  whsie  a  per- 
soft  is  once  lahsn  bi  eaetuiba  and  AfciMfged,  be  cannot  be  sued 
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^gadn  for  the  Bamc  dek.    B«t  lie  tonfthded  tint  tfairt  was  Mft     1787. 
timiferiaUy  Ytue^  airf  that  biidar  the  partictthnr  citcmnstaiMEtea  cf  - 
tUt  oaae,  the  dbbt  due  ftom  the  j^abktiflF  to  die^  Acfeodant  wafc    {^V 
not  esttii|mtfiedb    Aft  eseewtibn  AgMiist  the  pdnaa  t)f  a  de«    ^etbt. 
fandaMiaiiotioAQMealiattiafaetion^adcbt}  fortfheeaciq^ 
ottt  of  CMtedy  when  diargM  tn  esec«tkft%  it  i«  dcak  that  an 
ae^  mliirbe  maintamed  Mlhi  judgment  becaave  it  ilbydie 
defendaot'a  aet  oi^y  ditft  h^  iJblAhis  hik  dhdiatge.    The  Olnit 
rule  lilKiHMhoUa  if  thiitdiaeharge  be  obtained  bffhiad.  Ma* 
in  thia  cilse  the  diaeh«rge  granted  bf  te  dbfeiidaiit  ifHk  Mt 
▼eliiflutjr,  but  it  wM  oil  a  connderaiMm  #hieh  has  fftiled  1  and 
dtenfert  thedilebbi|e  dinmt  opefete  ak  a  bar,  bf  m 
debt.   This  la  like  die  cUe  whfere  a  j vdgment  on  a  ahn^  tOA^ 
tract  is  reversed  by  a  writ  of  error,  the  simple  contract  itHf  Ifi- 
inaiiia>andanactionma7belnalntainedonthea//i^iff^^  So  if 
an  execution  be  set  aside  for  unegtilarily,  the  plaintiff  may  sue    . 
out  another. 

AsHHURSTi  J.  There  must  be  judgment  for  the  plaintiff  in 
the  present  case.  I  cannot  ptttand  to  say  how  far  a  Court  of 
Equity  would  interfere  in  this  case;  and  indeed  the  defendant 
seems  tb  hstH  fhttt  gtothd  for  cfadifiiAg  tdief.  Bat,  at  all  ^ents, 
die  diAhargt  from  the  etecutioB  is 'c^taini|r  a  discbarge  dIfaW, 
1  ko^w  ef  61ily  one  case  where  i  debtor  ih  eseeuthn,  who  obtahili 
his  liberty,  may  afterwards  be  taken  again  for  the  iante  dAt^  aM 
that  is  where  he  has  escapedi  but  d*  reasdn  of  dmt  is  becbUse 
fak  was  not  %a/^  out  of  eustedf .  But  whett  a  pitenfer  obtaim 
hia  diadiarge  *^i  dke  IMJM  tf  the  part)  who  ftt  him  in  fiA^ 
cnlson,  he  caoaot  be  rfttakMi*  Ifi  the  {>restet  ease,  xat  ^htAKir 
trvated  to  the  bcher  sdlninty,  alid  therefore  he  cahdot  rbiert  to 
tfae  first  security  again* 

BvlLte)  Jk  The  eountel  fkr  the  defetadant  fads  relied  <My  00 
die  eqhity  of  the  ease;  and  diat  advantage  hak  been  taken  of  a 
ifiefc  slip.  It  is  dot  malerial  for  us  (6  cdnstd^  whether  a  cta» 
aeientmis  tnali  wduld  haiPe  taken  this  advantage:  tfa6  tmdi  ta| 
dieie  if  a  iat  obgettibn  nlMltfr  an  t^  of  pMianietA  (ir)^  df  which 
the  flkfaitiff  i«  enttdiKl  to  take  die  benefit.  The  fkM  are^  that 
the  phiwlifi^  being  inMeention  At  the  suit  df  ihe  dcfiendanti  was 
diadwrgdl  by  him  en  gith^  a  beted  and  warrint  of  tHtorheyi 
wMdi  seeteityi  at  Ae  dme  it  ^aa  ^tcftf  was  goed«  therefore 
riwpWillifftraaliotgtiltf  ofaityfittA  But  die  dbjteiiofe  lai 
thdt  the  ft^isMl  of  did  aet  net  having  been  eoapfild  wid4 
(i)  If  Gat  a*  r..^. 

Pp  a  die 
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1787.     the  security  b  Toid.    That  however  arose  from  the  neglect  of 
■  the  defendant  himself^  in  not  complying  with  the  diiectioos  of 

^aVimJ  ^  Statute.  If  the  security  were  good  at  the  time  of  the  &- 
WiTir.  charge,  the  defendant  cannot  have  recoorse  to  the  judgment 
again,  because  that  was  waved ;  and  the  debt  having  been  once 
extinguished^  cannot  be  revived  again.  This  b  not  a  new  qnes- 
tbn*  The  case  of  Figerr  and  AUricb{a)^  goes  the  whok  lengdi 
of  this}  for  it  shews,  that  if  a  defendant  has  been  once  dis- 
charged out  of  execution  upon  terms  which  are  not  afterwards 
complied  with,  the  plainti£F  cannot  resort  to  the  judgment 
again,  or  charge  the  defendant's  person  in  execution.  So  here, 
if  the  defendant  has  n^lected  to  avail  himself  of  the  advanta^ 
of  the  security,  it  b  hb  own  fault,  and  he  must  take  the  conse- 
quences. 

Judgment  Tor  the  plaintiiF(^). 

(«)  4  Surr.  248s.  {h)  Birch  v.  SharUmi^  post.  J15, 


^"''"'IZ'  Senhouse  against  Christian  and  Others. 

Under  the  rPHIS  was  an  action  of  trespass,  which  was  tried  at  the  latt 
grant  oft      X    Assizcs  holdcn  at  Carlisle,  for  the  county  of  Cmderkm^ 

free  and  '  ^ 

cobvenieot     DClOre  liiOW^  J  . 

r»  n!°r!^*  The  first  count  of  the  declaration  stated  that  the  defendants 
109.]  broke  and  entered  the  plaintiff's  close  called  the  Slip  rf  Leiidt 

carrying^  Otherwise  the  Lane^  in  the  township  olEOenhorougb,  in  the  county 
Sllr  HUS**  ^^  Cumberland^  extending  in  a  direct  line  from  the  sdte  of  a  ccr- 
cics,  the  tain  ancient  bridge  or  steps  at  tht  bottom  of  a  certain  dose,  there- 
rrigh?to"  tofore  called  the  New  Chse,  to  a  certain  pan  of  the  king's  com* 
by*  framed  mon  highway,  leading  between  Flimh  and  Netheriall^  in  Ac 

waggon-  .  ,       **  .  t      . .  .    .  .1  1     -J 

way.   Un.  Said  countj,  and  b^tdes  committing  trespasses  with  cattle  m 
^V\n^^   carriages,  dug  and  made  divers  large  pits,  holes,  hollows,  Moi 
from  ^.to    trenches  therein,  and  put,  fixed,  laid,  and  placed,  divert  hrge 
fhrJi^,  tfW  pi^c>  o£  wood  as  well  in  the  said  pits,  holes,  hollows,  and 
ilZU  w"  ^'^^^^  ^  elsewhere,  in,  upon,  and  throughout  the  said  dosct 
the  grants '  for  the  purposc  of  fixing  and  making,  and  thereby  and  thecevidi 
ii^d  b^mdl-  ^^^  ^"^  made,  in  and  upon  the  said  close,  two  framed  waggon 
ing  a  tram-  ways  for  coals.  the  one  thereof  in  a  itroigk  Jbrtetim  lm£ff 
ofrci,  the      lengthways  along  tie  said  Chse  from  North  to  Sovth,  the  other 
"««•  thereof  in  a  transverse  dtrectiWf  and  extending  towards  Ac 

North-west  end  of  the  said  close»  from^d  out  of  the  taki  dose 

nnto 
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unto  and  into  the  Nbitfaemmost  of  two  closely  called  Gror/iS^t     1787. 

adjoining  thereto  towards  die  West  5  and  kept  and  continued  the 

same»  fsfc.  And  also  pulled  down  and  destroyed  certain  posts  and  ^'^"^^/"^ 
rails,  erected  in  the  said  close,  near  the  North-west  end  thereof,     Cbru- 
in  that  part  thereof  where  the  transverse  waggon*way  passed  out 
of  the  SRprfLaiidvDto  the  Northernmost  Grassktt^  and  carried^^^^V^<<^  i^  ^  ^: 
away  the  wood  and  iron  coming  therefrom.  There  was  another  //  ^///>v  ;* 
general  count  for  carrying  away  wood>  iron,  isfc.  VV>/^.  J   { 

To  this  declaration  the  defendants  pleaded,  first,  the  general  ,.  ,^£  .  , 
issue,  adly,  As  to  the  trespasses  in  the  first  count  mentioned, 
(except  such  as  related  to  the  fixing  and  using  the  framed  wag- 
gon-way in  the  transverse  direction^)  that  one  Humphrey  SetAouse 
being  seised  of  the  said  close  called  the  Slip  of  Land^  otherwise 
the  Lane^  by  an  indenture  between  him  and  one  John  Chriitian^ 
Esq.  deceased,  the  grandfather  of  the  defendant  Christian;  pmt* 
ed  and  confirmed  unto  the  said  John  Christian  deceased,1iis  heirs 
and  assigns,  «  afru  and  convenient  way^  as  well  an  horseway  as  a 
'^Jiotway^  as  also  fir  carts ^  waggans^  wains ^  and  other  carriages 
^<  nsAatsoever^  in,  through^  over,  and  along^  the  aforesaid  Blip  of 
**  Land,  leading  fiom  the  steps  or  bridge  at  the  bottom  of  the  said 
«  close,  called  the  New  Close,  to  the  common  highway  aforesaid, 
'<  leadii^  between  Flimby  and  Netherhall,  with  full  and  free 
**  licence  to  make  and  lay  causeways,  or  otheninse  to  repair  and 
<<  amend  the  same,  when  and  as  often  as  there  should  be  oc- 
«  casion ;  together  with  full  and  free  licence  to  and  for  the  said 
"  John  Christian  deceased,  his  heirs  and  assigns,  his  and  their 
"  workmen,  agents,  and  servants,  from  tin^  to  time,  to  make  use 
**  of  and  enjoy  the  said  way,  on  foot  or  on  horseback,  and  with 
^<  wains, carts,  and  waggons,or  any  other  carriages,  and  with  full 
<<  and  free  liberty  by  all  or  any  of  the  ways  or  carriages  aforesaid, 
*<  to  lead  and  carry  stone,  wood,  timber,  iron,  bricks,  tiles,  gra- 
"  vel,  lime,  coal,  or  other  thing  or  things  whatsoever,  in,  through, 
**  over,  and  along  the  said  way,  when,  whither,  as  often,  and  in  Hvhai 
^<  manner  to  him  the  said  grantee,  his  heirs  and  assigns,  it  should 
^  seem  convenient.^  That  the  grantee,  by  virtue  of  this  deed,  be« 
came  seised  of  the  ssud  way  in  gross.  Thsit  the  same  upon  his 
death  descended  to  Evan  Christian,  as  his  son  and  heir,  and  upon 
the  death  of  Evan,  to  one  John  Christian,  as  the  brother  and  heir 
of  Evang  and  from  the  last-mentioned  John  Christian  upon  his 
death,  to  the  present  defendant  Christian,  as  his  son  and  heir, 
who,  in  his  own  right,  and  the  other  defendants^  as  his  servants, 
justify  under  this  deed  passing  along  the  way  ihctchj  granted  in  the 

manner 
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1787,  Court  did  n<k  think  material  to  the  present  qucstiott.  Theci« 
— —  further  stated,  that  a  framed  waggon-way  was  first  made  ofcr  the 
^**'rj"  *'*P  °^  '*"*  ^"  question  by  the  BrougbUn  Colliery  Company  in  djc 

?r"is-  year  1758  under  those  deeds.  That  there  has  always,  nnce  the 
making  of  such  framed  waggon-way,  been  left  on  the  East  side 
another  road  of  width  enough  for  carts  wilii  coals  to  pass  aloi^; 
but  such  carts  meeting  cannot  pass  each  other  in  most  parts  of 
the  said  road,  on  the  side  of  the  framed  waggon-way.  That  Ac 
plaintiff  makes  use  of  the  framed  waggon-way  in  the  sEp  rf 
land  for  his  own  coals.  That  the  defrndant  Christian  cmtUmt 
carry  bis  own  coals f  abfrg  the  sl^  of  land  in  qtsestiou,  JoeommoS- 
ously  as  be  now  does,  without  a  framtd  waggm^^waj.  That,  after 
the  making  of  the  indenture  in  1 755,  which  was  one  of  the  deeds 
set  forth  in  the  case,  and  before  the  laying  of  any  framed  waggon- 
way  in  the  slip  of  land  in  question,  certain  brick  arches  of  the 
height  of  eighteen  feet,  and  of  the  breadth  of  twenty-four  feet, 
were  erected  partly  on  the  land  of  the  defendant  Chns6tm  in 
Uneriggt  partly  on  the  slip  of  land  in  question  at  the  South  end 
thereof,  and  partly  upon  a  piece  of  land  adjoining  diereto ;  and 
which  piece  of  land  was  purchased  by  the  father  of  the  defend- 
ant Christian  for  the  purpose  of  erecting  such  arches  dierevpon, 
and  in  order  to  lay  a  framed  waggon-way  over  the  same.  That  a 
part  of  such  arches  stands  upon  the  ground  so  purchased  by  die 
father  of  the  defendant  Christian.  That  such  purchase  was  inade, 
and  such  arches  in  part  erected  upon  the  said  purchased  groundi 
(being  parcel  of  a  customary  tenement  of  the  manor  of  £&»- 
iorougbf)  and  the  whole  of  such  arches  were  erected  with  the 
consent  of  JFT.  Senbouse^  the  father  of  the  present  plaintiff,  who 
was  the  lord  of  the  said  manor,  and  also  a  partner  in  the  Bro^ 
ton  Colliery  Company,  under  the  said  deed  in  1 755.  That  befint 
the  erection  of  the  said  arches,  a  waggon- way  along  th^  slip  of  had 
now  in  question  could  not  be  used  with  such  waggons  as  aie  jnom 
used  to  carry  coals  along  the  same,  without  great  inoonrcDiaice. 
That  from  the  year  1781  to  the  year  1784,  all  cosUgOtat 
the  Broughton  pits  by  the  defendant  Christian,  who  had  then 
become  sole  lessee  of  the  Broughton  Colliery,  were  deposited  bj 
him  in  a  steath  made  on  his  land  in  Unerigg  for  that  pmpose 
at  the  South  end  of  the  slip  of  land  in  question,  the  said  deftod^ 
ant  Christian  then  not  having  any  steath  for  that  purpose  at  die 
North  end  of  the  said  slip ;  and  such  coals  were  afterwsidi 
shifted  by  him  into  common  carts,  and  then  carried  therein,  bj 

thi 
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the  side  of  the  waggon^way  along  the  slip  of  land  in  question :     1787. 
bat  that  the  defendant  Cbristiany  having  in  die  year  1784  pur-  ■■ 

chased  a  steath  adjoining  to  the  North  end  of  the  said  slip  of  ^|?^^^'* 
landy  has  ever  since  diat  time  carried  his  BrmgUm  CoUierj  coak    Cbrii- 
in  waggons  along  the  framed  waggon-way  down  to  the  ttans- 
rerse  road,  and  along  that  road  into  the  Northernmost  Grasslet. 
That  the  defendant  Christian  is  in  possession  of  the  Nortliem- 
most   Grasslet,  mentioned  in  the  declaration.    That,  a  fittle  ' 
before  the  time  of  the  obstruction  after-mentioned,  the  defend- 
ant Cbrutian  had  taken  down  the  hedge  of  the  dose  of  the 
Northernmost  Grasslet,  and  had  opened  a  way  leading  in  a  trans'- 
verse  direction  from  the  line  of  the  former  framed  waggon-way 
along  a  new  framed  waggon-way  made  by  him,  and  laid  in  the 
said  slip  of  landi  and  extending  from  and  out  of  the  said  slip  of  land 
in  the  Northernmost  close,  called  the  Grasslet,  over  the  place 
where  the  hedge  had  been  before  standing.    That  the  obstruc- 
tion,  in  the  defendant's  pleas  mentioned,  consisted  in  the  erec- 
tion of  certain  posts  and  rails  placed  in  the  slip  of  land  across 
the  said  new  transverse  waggon- way,  and  by  the  side  of  the  for- 
mer waggon-way,  close  to  where  the  hedge  of  the  defendant 
Christiatfs  Northernmost  Grasslet  on  the  West  side  of  the  slip  of 
land  had  stood  before  the  new  transverse  road  in  question  was 
made.  That  the  space  between  the  rail  of  the  waggon-way,  which 
passes  along  the  slip  of  land  in  the  straight  direction,  and  the  line 
of  the  hedge  at  that  part  where  the  supposed  obstruction  was 
placed,  is  one  yard  and  a  quarter,  and  that  in  various  other  parts 
the  line  of  that  framed  waggon-way  goes  within  a  foot  of  the 
hedge.    That  the  fence  adjoining  to  the  Northernmost  Grasslet 
belongs  to,  and  is  repaired  by,  the  occupier  of  that  close.     That 
the  plaintiff  has  transverse  roads  over  the  siip  of  land  in  question 
to  another  close  in  his  own  possession,  and  which  transverse  roads 
have  been  made  by  the  plaintiff  since  the  year  1758  ;  and  that 
the  plaintiff  leads  coals  along  part  of  the  framed  waggon-way  in 
question,  and  along  such  transverse  roads  to  and  from  his  closes. 
That  the  way  granted  by  the  deed  of  1 722  terminates  in  an  high- 
way leading  from  NetberbaU  to  Flimbj,  the  soil  of  which  high- 
way belongs  to  the  plaintiff,  and  in  which  highway  no  framed 
waggon-way  has  ever  been  l^d,  except  one  made  across  the  same 
highway,  and  commencing  from  the  Northern  termination  of  the 
framed  road  along  the  said  slip  of  land  mentioned  in  the  deed 
^f  1722,  and  which  framed  waggon-way,  so  commencing  as  last 
tforesaid)  leads  down  to  Marj  Port,  heretofore  called  the  har- 
bour 
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«M>t«li755f  b7dKi)Ni(ff&<MG6Utei7Goa9t<iyatbe7it 

»75»w  Thai  bDih  the  frame*  w«gg«»-w7*Mf»««a|iiii««i|l« 

«MctiMalbi«llMi«yr«f  kN,  ««dtIts«tharwt7lT«tllw 
•Methenof,ah»gtkeKHiieaii|^dna«i,  nty  bapanedVfcim, 

c«mq|flB»  and  Imrov  f«  ««4>w*y  pwpoMi. 

Ite  «i«iioa  far «]»  oytiOQii  of  tk«Co«nt  m  «hai>«ik 
■faHDiiff  ia  eDtidad  t»  iCMm  ^ 

Xm  far  ti»iUMiff«bMr««dtlittnf»1«>c«wMaHHe«^ 

<afMii^>  iMtiM^  asifanad  aa  ift  «m  hf«tt«  M»^ 
ttanaaa^mabanNaa  Aa  fanka.  vidMviMl  «bNn  M  fo  *  n*** 
«gg«».w»y  m  tto  dip  rf  tali  in  qi»«ioib  *H  d»  FJ»^ 

«Mg  «ri  aiijojiag  tb«  right  rf  way  i«  d-i  <i«F-/^^ 
a«p9aMgtWtdwdelbidaataveKantiMmedmlqH«<Mf' 
tianiagsfiaaMd  wagga».««y  dhqrtha  aB»  of  hMi>  »«^ 
««:tiM»  wtteter  dwy  ««f«  alaa  ^wraaMi  by  Ik  («K  Sf 
aft  aaba  trammivi  itmfi  <ml  ?£  the  altp  «f  b*'  "t»  <^ 
dbaca  a4»Mg»  a«d  mt  termiMtaa  hy  «kh«  of  «M^ 
IfefiMtcooaidainl  bedLtfaeaafacalioaalogelhwMW^'^ 

into  ^  dead  o<  17a*,.  uMspbiBc^V  «<^  **'**'''^ 
The  right  o«  war  gnntc*  br  ti«  d«d  of  ma  *w"*J* 

yidbani  afmma*  waggQai.«y  {•V'w**"**^^'^;!, 
9tt  d»  liiBe^  inaMuich  aa  it  ift  mtmmgiSUk  ^  '^ . 
^mm.^  ywf  graaMd  and  iwotvad  hy  4*  *«»-/*^^ 
aaly  aaa  vajrgmttad  for  Uw  somal  B««fW«'<^P*JJ5*% 
«ar  haiaahadtt.  a«4  i»  aoiMBoa  aanuges.  Tk«  '"V,  j 
dMaatofr  ha  uicd  a«d  repuNd  in  swdt »  maBM  ** '*^'V 
thw  ttse8=:  bwtthiaioiaconwafeittlbraUfheoidua^I^ 
o£  OMsIlMg V  »^  >a<lead  tiiem  asa  actaof  pariiuMi^'^'^ 
iheaa  iia»«d  waggoarvrayja  &o«h«ng^e«MWiw4'»«'*^ 
^vhcMrit  baahactt  fawad  eoaiaematfi  to  cwy  dM»<^ 


smdfli,  Tha wg^hiwe claimed i» alao wimwwirtW'T^ 
jiijWiiiH  qf  the  paatuaagoi  which  ia:  **faAf*i^»^Z^ 
tei»tbadaad.  TbeproTiaioftaaKvtiM^i^aoff^/^ 
eaMtrdkiheytbMad  bvscfA  flmaadshatf  iabwd^^ 


«a«l<«k«th«  iMri-M  ««M4vkii>ill«  iwiMJ^BMfc*'*''"**^!,,^ 


idtetb  oStheanta|pk.«ria^  wcic  joined  Md  fctgt  &«  ««^*^^„^ik' 
tBttancn,  the  imenticct  bebg  fiikd  np  widi  mid  lad,  (J««4  y^oil^i' 
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Mooff  of  tkt  imdcMtaodkg  ef  fkopsivtin^  i)|sit  terigbl  gr^iitad  »f  tf. 
svas  tebe  oonfintdtptocliaMiai^  to  whiok^ijvtfrj^dMr  Am^^ 
iimddbo  a  coMe^icftt  oudft.  Bui  sIms  dwfraflacd  waggos- 
way  has  ben  laid  ky  the  Mdb  of  liio  other,  the  two  togidier 
oeoetaavily  csoeed  that  bitadth.  It  it  a  rule  q£  hmla  the  eoft* 
stracdoB  of  deeds,  thai  the  imoatioaof  the  paetiee  shooldgovern. 
Pbw^iSOfU  Ship.  Teucb.  ^69  f.  And  as  todienapiin,  that 
iio  wor(|»  of  a  gvant  aic  to  be  taken  most  stronglj  agaSneS  % 
gnmtar^  it  does  not  9ipghf  he^  $  f ov  this  is  an  minivK^  whie^ 
is  the  deed  of  boyi.  Uno  is  a  libertf  gnuHed  to  the  dpfirodant 
t»  ipake  and  lay  causeways;  that  laoence  dicscfi»e  ougbr  to  be 
understood  of  snah  waysasweie  inuseatthetimeoCdiegnttii 
for  sttch  only  oouM  the  patties  intend  Bnt  finun«i  imgV^- 
ways  were  not  then  in  use. 

Next,  as  to  the  right  of  the  defendant  tn  as^  a  toenfuir/e 
Boad.    This  is  a  gsane  of  a  road  betwoni  eertaia  Bmissi  in; 
which  ease  the  gi;ante^  ean  only  use  it  in  ai|ch  ^  manne^^  as  t» 
go  isom  one  of  these  lunits  to  the  oiheiv    »  Ra  Mb.  391.  Jk 
1.    Lau^n  V.  W^i^  Luiw.  in.     i  Id.  R/^m.  75.    b  tfaia 
deodof  172a  Aewjpids  ^^wkemy  nMtbm,as.€fim.  imimmdfa^ 
u  mamm'  thogfuitee  pleased,'^  avq  lesdrained  hy  the  anteeedenS 
words,  ^ifh  *lw^*»  ^^9  ^^  ^^i  ^  ^^  ^"^y^  described  bji 
its  Kmiis;  and  the  word  oriw  is  not  used.    But  supposing  d« 
questions  to  be  even  doubtful  on  the  doc*of  hfM  alen^i  slilk 
tbe  subsequent  deeds  and  transactfamp  o£  tho  patties  exclude 
any  idea  that  tho  defakMt^s  ancestor  was  eniitbd  undss  thai) 
deed  to  either  of  tho  lights  of  way  ilLlhe  maraes  daimed;  ee 
that  they  could  be  withia  tbe  comeffaphtiQu.  of  the  pasties. 
The  case  states  that  tbe  kase  of  the  pastuurags  06  ^  slip  ef  hmifc 
to  CMm^  which  was  made  fifuoen  years  afanthe  gsans  in  1702^ 
was  p^paied,  writtt^^and  attestec^  bf  the  dofencbmi^  anoestoe. 
This  shews  clearly  the  understandings  of  the  padiF*^  to  ho^ 
been,  that  ono  road  only  was  to  begvmtedi  otherwise  if  the 
grantee  eoidd  ha^  made  a  ftamed  waggofMvay  atong  the  sMs 
of  the  ioad>  OS  tronsfrerse  roads  across  tho  slip  of  lani^  is  would 
have  destroyed  the  right  o£  pasturage  ateogsthea* 

Cbamb^  cmt^it  was.  deuredbp  the  Court  toicpnfinohsmself 
to  tho  question  upon  the  righti  ef  diei  transacrso  w^.. 

Tho'^ngle  question-is  oui  the  consti^notion  of  d»deedrof  fTua 
9lonpi  .UbderiiMU  deed  the  defendant  is  entitled  to  a  Uuny  etee 
ways  4»»  «he  right  of'  way  gnwted  by/tfaat  deed  i»eo<9|eenshre 
tpiib^thoslip^Iandl  Thew^sdaqfthegMitaxetobetalDenmost 

strongly 
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TIAM, 


1787..  strongly  against  the  granting  party,  as  well  id  an  indentaie,  as  in 
"— —  the  case  of  a  deed-poIL  lie  deed  expressly  states  die  uses  for 
SairamM  which  the  road  was  granted,  amongst  others,  that  of  orrykig 
coals.  It  is  manifest  that  the  grantor  meant  to  giTc  die  whole 
extent  of  the  bnd,  for  there  b  no  other  limitation  of  die  fight, 
intended  to  be  granted,  mentioned  in  the  deed,  than  the  breadth 
of  the  slip  of  land.  The  deed  too  contains  a  covenant  by  the 
grantee  to  repair  the  fences  by  him  newly  erected  ahf  Ae  side 
rftie  mu^  granted  g  it  is  not  said  along  tied^  rfland;  which  shews 
that  the  parties  intended  that  the  right  granted  should  extend 
the  whole  breadth  of  the  slip  of  land.  So  s^in,  in  the  same 
deed  there  is  a  covenant  by  the  grantor,  that  he  would  not  pbogk 
up  the  slip  rf  land,  vfherebj  the  nvaj  in,  through,  and  along  the 
same  should  be  straigbUmd. 

Thenj  taking  it  for  granted  that  the  defendant  was  entitled  m 
a  right  of  way  along  the  slip  of  land  in  the  manner  claimed, 
there  is  nothing  to  prevent  him  from  stopping  short  before  he 
gets  to  the  ttminum  ad  quern.    The  cases  which  Iuyc  been  cited 
to  the  contrary  do  not  apply  \  they  are  cases  of  ways  offttrtenant 
to  particular  closes.    But  this  is  a  way  in  gross  s  for  it  would 
be  absurd  to  say,  that  it  is  appurtenant  to  the  steps  from  whence 
it  leads,    tie  admitted,  that  a  way  whiph  was  appurtenant  could 
only  be  qsed  in  the  same  manner  in  which  it  was  granted.  Bot 
a  way  in  gross  is  like  a  highway,  leading  from  vill  to  vill,  in 
every  respect,  as  to  the  grantee  of  the  way :  it  is  not  necessary 
to  make  use  of  the  whole  way ;  he  may  make  an  opening  into  it^ 
and  use  as  much  or  as  little  of  it  as  he  pleases.    The  wvmb  of 
the  grant  are  "w,  through^  and  along,  (s^cJ* ^ut  tkom  the  terms 
of  it,  it  may  be  collected  that  a  greater  liberty  was  intended^  for 
it  then  proceeds  «  where,  nvUtber,-  and  as  often,  as  he  pleased^" 
the  word  whither  is  particularly  operative,  for  it  shews  tiiat  the 
grantee  might  go  whither  he  pleased  from  any  part  of  the  road. 
And  the  words  « leading  from  the  steps  to  the  common  tighwaji* 
apply  only  to  the  slip  of  land,  and  not  to  the  use  of  the  way. 
The  antecedent  to  that  description  is  the  slip  of  land. 
Law,  in  reply,  was  stopped  by  the  Court. 
AsHHURST,  J.    As  to  the  direct  road,  it  is  most  dear  that  the 
grantee  has  a  right  to  the  use  of  it  in  any  manner  that  is  nocessaiy 
for  the  purpose  of  enjoying  the  privilege  intended  to  be  granted. 
The  grant  iuelf  says,  that  "he  shall  have  a  convenient  way  in, 
^  through,  over;  and  along  the  aforesaid  slip  of  land,  leading  from 
« the  steps  to  the  conunon  highway,  with  full  and  free  liberty 

«to 
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to  make  and  lay  causeways^  (ste.  and  to  use  and  enjoj  the     1787. 
same  witfawains^  cartti  waggons,  or  other  carriages)  and  with 


full  and  free  liberty  to  carry  coals,  tf^c!*  therefore  under  this  ^•*"?^"' 
-ant  the  grantee  has  a  right  to  a  way  from  one  end  to  the  other  Cukis- 
r  the  purpose  of  carrying  coals.  And  the  question  is,  as  to  ^^^* 
is  part  of  the  case,  whether  under  this  general  grant  for  the 
irpose  of  carrying  coals,  among  other  thingsj  he  has  a  right  to 
ake  any  sueb  nifay  as  is  necessary  for  the  carrying  of  that  cotn^ 
odity.  There  are  no  great  collieries  in  the  Northern  part  of 
LC  kingdom'  where  they  have  not  those  (ramed  waggon-ways. 
nd  the  case  itself  expressly  states  that  the  defendant  cannot  so 
>mm6diously  enjoy  this  way  in  any  other  manner.  Therefore 
ader  the  original  grant  he  has  a  right  to  make  a  framed  wag- 
>n-way  along  the  slip  of  land  in  question,  which  is  necessary 
)T  the  purpose  of  carrying  his  coals ;  it  being  in  the  contem- 
iation  of  the  parties  at  the  time  of  making  this  grant. 

Bat  the  principal  question  is  whether,  under  this  grant,  the 
rantee  had  a  right  to  make  tramverse  roads  across  the  slip  of 
ind  in  question  to  other  collieries  purchased  subsequently  to 
le  time  of  the  grant.  As  to  that,  I  thmk  the  direct  way  grant- 
i  does  not  much  differ  in  its  nature  from*  an  occupation*way  i 
ad  if  a  person  has  a  way  through  a  close,  in  a  particular  direc* 
on,  and  he  afterwards  purchases  other  closes  adjoining,  he 
innot  extend  the  way  to  those  closes.  At  the  time  of  this 
rant,  it  was  the  intention  of  the  parties  that  the  grantee  should 
sive  one  way  from  one  end  of  this  close  to  the  other ;  and  that 
"ay  the  grantee  may  apply  to  what  purposes  he  pleases.  But 
le  parties  meant  that  the  grantee  should  have  only  one  way, 
nd  that,  subject  to  that,  the  owner  should  still  have  a  right  to 
njoy  the  pasturage  of  the  slip  of  land :  but  that  right  must  be 
^terially  abridged  by  the  grantee^s  making  use  of  more  ways 
^^Q  one.    The  slrgument  in  support  of  the  defendants  right, 

it  has  any  weight,  would  go  to  enable  the  grantee  to  make 
^ys  to  any  extent:  if  he  has  this  right,  he  could  justify  mak- 
^g  ways  all  over  the  slip  of  land,  in  case  he  had  purchased  other 
^^s  adjoining.  But  it  docs  not  follow  that,  because  he  pur- 
'^sed  die  adjoining  closes,  he  can  make  roads'  to  them  across 
^  land  in  questfon  ;  for  it  is  inconsistent  with  the  original 
rnit 

1*herefore  t  am  of  opmion  diat  the  plaintiff  may  maintain  his 
^<m  for  the  trespass  conunitted  out  of  the  way  originally' 
ranted. 

*  BUUBR, 
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i^tj*        So&tutyJ^    Two|H>iiit8atileintliH€Me£Brtkcwadtnh 

-  tinft  of  ckc  Coim«    f i^  Whether  on  the  gpmt  ^  ifaa  tfat  is 

^^P^  fcudaot  had  a  tight  to  by  ft  framed  wi^goift-fiv^dhftbe  slip  o( 

Ciiiii^    haibatwoeQthefiimt»dlefiMiiedia.tbegfBttt»   ft^Whcdicr 

^'^'^     he  had  a  right  to  oiake  another  road  e^rw/  tfaft  dip  «t  kiid  net 

leading  fima  otie  end  to  the  other. 

Ai  to  thej&jf :  It  b  detfr  oa  the  (ace  of  Ae.  grant  dut  be 
has  a  right  to  k]r  a  framed  ^flraggon-way  tbt^  the  alip  <tf  hadj 
and  he  has  a  right  a»  Uy  it  bf  the  aide  of  the  connoQ  mi. 
It  was  granted  to  hift»  that  he  shoidd  have  a  free  aad  caaT^ 
nient  wajrfbr  a<y«ral  purpoaea  stated  in  the  deed,  amoag* 
othefsi  tlUt  of  ^earrjring  Im/t/  and  it  is  foaikl  bj  the  joij,  tim 
he  eainot  sb  ooliteniently  carry  his  coals,  unless  he  has  a 
framed  waggbn^'lray.  Then,  if  such  a  wayfae  neccseary  fioftk 
pmpnee  of  cailTifig  tha  defendant's  coals,  he  has  a  ri^  ac* 
cording  to  Ae  t^fms  Of  die  grant,  to  make  it. 

As  to  the  Mcond  pcnnt  t  I  dunk  it  ia  equally  dear  that  Ac 
defendant  is  not  jtlsti6ed  in  making  roads  acnss  the  slip  of 
land«  k  faae  been  eifmended  that  this  is  similar  to  an  hi^ 
wayi  hat  I  do  not  igtad  with  die  coansd  in  that  particubr. 
It  ie  tvnt  dM  in  aaeiait  proceedings  an  highway  is  staid 
as  a  road  leading  frdm  ofie  vill  to  anodier ;  but  that  is  oolf 
dotie  fof  die  purpo^  of  shewing  that  it  is  an  highway.  Aai 
it  has  been  SettM  of  late  years  that  it  is  not  necessary  »  to 
aiate  it  in  an  iadiitmeftt ;  for  if  it  be  laid  to  be  an  highvart 
that  is  saffioedt  And  dus  ease  b  not  similar  to  diat  $  fot  hat 
the  limits  are  mentioned  as  part  of  the  grant*  'f  wo  parts  of 
the  grant  hive  been  rdied  or  by  the  de^ndant's  oobbscI  is 
shew  that  dies<  Words  did  not  rahte  to  the  road,  bat  weieoelj 
uaed  as  a  ddsariptian  of  the  dose,  firsi,  the  word  «  whitha^ 
cannot  be  uftderstood  to  mean  diat  the  grantee  diOBM  hxwe  a 
right  to  go  wbuaver  he  pleased  oTer  the  close  t  sock  a  con- 
sHUelion  might  be  more  oppressive  to  one  partjr  than  barfidsl 
to  d»  cfther%  And  as  to  die  description  of  dK  limits  bong 
applied  to  the  «Ajt,  and  not  to  the  mitf,  that  could  afll  have  beea 
intended  |  k  would  hare  been  absurd  to  have  said,  «a<ikirkad- 
^ing  from  one  pkuie  to  die  other/'  the  word  «« ieadixf"  aiius 
jralale  to  the  rvW,  and  not  to  die  chu. 

It  is  to  be  collected  from  a  subsequent  part  of  the  deed,  that  is 
WM  theiatention  of  the  parties,  that  the  grantee  should  set  hart 
a  ttaifaHrse  ioa4  For  after  the  road  was  made  by  hia,  bsib 
Wfrc  to  join  in  repairing  it.    That  the  grantor  should  fay  is* 

winfc 
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waids  the  repairs,  could  only  proceed  on  the  idea  of  his  haying     1717* 
die  use  of  the  road.    But  if  tfad  mnt^  had  another  close  ad- 


joining  to  the  sKp  of  huid  half  way  down,  and  had  carried  the  ^'jL^y* 
rmd  to  that  pkee,  the  grantor  cmiM  not  ha^e  ttsed  that  loid  CuiJ. 
wliich  only  kd  to  the  defendant's  dose.  Then  if  he  eonld  not  "*** 
ate  ic,  there  is  no  reason  why  he  shonld  contribute  to  repair  \t. 
Thenfow  the  parties  had  in  conteanplation  a  iMd  Extending 
from  the  steps  to  the  common  highway,  which  was  t6  he  open 
to  both  psities.  On  a  proriso  to  repair  jointly,  it  would  be 
absurd  to  say  that  it  meant  a  road  which  one  of  the  patties 
eottid  not  possibly  enjoy.  It  is  manifest  that  the  defendants  used 
Aia  voftdf  not  for  the  purpose  of  going  from  one  boundary  to 
the  cOm,  but  for  odier  purposes ;  and  for  that  part  the  plalmUT 
is  entitled  t<i  tfeeorer. 

Pdstea  td  the  plaiiitiff. 


PlNKNEY  against  Coijlins.  -       ^''^^ 

r^IBBi  had  obtained  a  rule  on  a  former  day  to  shew  cause  The  «im 

why  the  w«i^  in  this  action,  which  was  for  a  Hbel  pub-  fo/ritw** 
lishcd  in  the  Salisbury  Journal^  should  not  be  changed  from  """^  *»■ 
London  to  WUtsbire.  '  And  he  observed  that  the  reason,  why  the  [a  J?&*  /». 
Court  bad  always  refused  to  chartgc  the  venut  in  an  action  on  ^^^'^ 
notes  or  bills  of  exdiange,  which  was  because  notes  or  bills  are 
hftB  noiMia  wherever  they  happen  to  bci  did  not  apply  to  the 
prrscm  case  ^  for  here  the  cause  of  action  arose  where  the  paper 
was  primed  and  published. 

Lownn^o  against  the  rule  said,  that  this  point  had  already 
been  determined  in  the  ^se  of  Hosiini  v.  Ridgeway  {a)\  where 
an  appUcatfton  of  a  similar  nature  had  been  made,  because  the 
paper  containing  the  libel  was  printed  in  Lancashire  s  but  the 
Court  there  refused  to  grant  a  rule,  giving  as  a  reason,  that  ttie 
paper,  though  printed  in  Lancashire^  was  circulated  and  sold  in 
•ihcr  fiou^lics. 

And  Tbo  Court f  oa  the  authority  of  that  case, 

Discharged  the  rule(^). 

Fatmah 
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Patman  against  Vaughak. 


An  iim-      HpHE  plaintiff,  who  was  aa  inn-keeper,  brought  tins  accioa 

kencT^wlio  ^  against  the  defendant  for  seizing  and  taking  Ui  gDols. 

ootof^thT  'nie  defendant  pleaded  the  general  issue,  and  proved  Ait  he 

Jj^J^^  took  the  goods  as  messenger  under  a  conunission  of  banknqi 

that  tppiy    And  the  question  was,  whether  the  plaintiff  was  a  tiadai 

IXc^'to         "O^n  the  trial  before  BMer^  Justice,  at  the  Sittings  after  hst 

the  bulk-     term  at  Westminster^   it  appeared  in  evidence,  that  the  plamtiff 

higwvftt  in-  bad  kept  a  public-houfte  for  nine  months,  during  which  time  be 

^emnf^  had  sold  to  three  or  four  persons  about  uz  gallons  of  spiiits  al- 

offuchdcaU  together..   One  of  the  instances  was,  that  having  bought  five 

^^^^^  *^  gallons  of  spirits  of  one  Bemntty  he  had  desired  him  to  scud  tiro 

uitingfmn  of  the  five  into  the  country  to  a  person  who  had  ordered  it  of 

[i^t.    *  him.    It  was  also  said  by  his  own  servant,  that  if  any  person 

59^1  had  sent  for  liquor,  he  might  have  had  it.    The  learned  Judge 

left  the  question  to  the  jury,  with  this  direction  ;  that  if  thcj 

were  of  opinion  that  the  plaintiff  had  endeavoured  to  make  a 

.    profit  of  his  trading,  and  was  ready  to  sell  to  any  penon  who 

applied  to  him,  and  not  merely  as  a  matter  of  favor,  that  then 

the  quantum  and  extent  of  the  trading  were  immaterial,  and 

they  should  find  for  the  defendant.    The  jury  having  found  for 

the  defendant  accordingly ; 

Erddne  now  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  two  grounds ;  either  that  this  was  a  di- 
rection contrary  to  law,  or  that  the  finding  of  the  jury  was  con- 
trary to  evidence.  After  observing,  that,  in  order  to  subject  i 
man  to  the  bankrupt  laws,  it  was  necessary  by  the  21  Jt^*  i* 
c.  19.  that  he  should  seek  his  living  by  trading  \  and  that  wfe^ 
ther  the  facU  found  amounted  to  a  trading  was  a  questional 
law  (a)  5  he  stated  the  question  to  be,  whether  in  point  of  h* 
the  proportion  of  the  plaintiff's  trading  out  of  the  house  ticre 
sufficient  to  make  him  a  bankrupt.  He  admitted  tbt)  if  *|* 
quantum  of  his  trading  were  in  proportion  to  his  usual  and  piin- 
cipal  business,  he  was  liable  to  the  bankrupt  laws,  as  in  the  case 
of  Mayo  and  .Archer  (b) ;  but  he  contended  that  in  the  pieseet 
case  the  quantum  of  the  plaintiff's  dealing  bore  no  sudi  propor- 
tion. That  it  had  always  been  considered  till  very  htelj  that 
the  quantum  of  the  trading  was  material.  It  was  so  laid  do«n 
by  Lord  Chief  Baron  P^ibr  in  BuscaUr.  Haggic),  where  the 

(•)  Cw/.  745.  (^)  X  Sgrn.  SI3.  (0  3  W^.  146. 

iostancti 
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imnnoes  ef  tnding  of  one  Tbid^etmj^  aw  iiui4eepcr»  wm     1787. 
oiiiGh  more  aiiaieiott«  and  su^agcr  than  the  pieseot}  and  cbou^ 


th<  Court  afterwtf  d6  set  aside  the  nonsuit  m  libat  case*  yet  it  wa^  ^^^^^^ 
because  it  did  not  appear  to  them  what  proportion  the  trade  10  v^^an. 
his  inn  bow  to  his  trading  abroad  and  oyst  of  doors.  And  1FU' 
^U  Ol  J.  said»  «  that  if  TbUkpermf^  trade  and  profiu  in  hja 
«  inn  were  much  Utfger  than  his  trade  and  profits  abroad  out  ^ 
«  liis  inn  J  he  should  not  think  him  liable  to  the  bankrupt  laws.'' 
Tbe  distinction  seemed  to  be  this;  that  wbeferer  a  mao  f<dlo«9 
one  trade  only,  though  lus  dealing  be  ever  so  small,  he  is  Ui^Up 
to  the  bankrupt  laws.  But'  where  he  has  another  mode  dF 
getting  his  liveUhoodj  and  his  tratog  is  only  collateral,  and 
bears  but  a  smaU  proportion  thereto,  in  that  case  the  law  wiU 
not  raise  a  preaumptioa  that  he  seeks  to  get  his  living  by  it.  ' 

If  that  were  si^  cither  the  learned  Judge's  direction  to  the  jurf 
b  thie  case  was  wrong,  or  they  have  found  a  verdict  not  war- 
ranted by  the  evidence. 

AsHHuasT,  J.  I  do  not  now  consider  the  question  of  hiw  to 
be  govorned  by  the  pumtum  of  the  trading;  but  I  take  tbe  rule 
to  be  this,  that  where  it  is  a  man's  common  or  ordinary  mode  of 
dealing,  or  Where  if  any  stranger,  who  applies,  may  be  supplied 
with  the  commodity  in  which  the  other  professes  to  deal,  and  it 
is  not  sold  as  a  favor  to  any  particular  person,  there  the  person 
so  selling  is  subject  to  the  bankrupt  laws. 

BuiXBR,  J.  The  case  of  Barthohmrw  v.  Sbirwo^d  (a),  was 
much  stronger  than  the  present.  -  On  the  trial  of  this  cause  I 

left 

(«)  BMrtMtmtm  and  Another,  Assignees  of  IktvUs^  •gtiait  SlirmoMl,  Jf.  %j  dv. 
3.  £.  M^^Thh  was  tried  htftott  Mr.  Bamn  £y^,  at  the  Summer  aa^cs  at  Omforer^ 
17S6.  The  ^aiBtlfi»  aa  aiaigntas,  brought  m  action  of  trover  against  the  defend- 
ant, who  datmed  under  an  enecutiao  against  the  goods  of  the  bankrupt. 

The  only  iiuetcion  was,  whetlier  /l#W#,  tbe  supposed  hanknipt,  was  a  tinder 
whhin  the  meaning  of  the  statutes  concerning  bankrupts.  It  was  contended  that  [aN.R.8l.l 
he  was  a  dealer  in  horaus  aa  to  which  it  appeared  in  evidence,  that  Am#  at  this 
time,  and  for  a  few  yoait  paat,  had  rented  a  oosisideraUe  farm  at  H%t§httrtk:  and 
that  he  kept  two,  and  occaakmally  three,  teams,  of  horses  for  the  fanning  businais; 
That,  prerioos  to  Ui  taking  this  limn,  he  had  lived  with  an  uncki  during  whioh 
time  be  attended  several  diibent  ftirs,  and  occaaiona&y  hoof^  and  aold  hones ; 
that  after  he  took  this  hrm  there  weve  aeveaal  insmnoes  of  his  attending  fairs,  and  of 
<vcry  now  and  then  buying  a  horse,  which  was  not  calculated  for  tbe  farming 
business,  and  which  he  constantly  sold  agafai.  It  appeared  that  during  the  course 
^  two  years  he  had  bought  and  sold  fi¥e  or  six  horses  in  this  manner,  two  of  which 
had  been  sold  directly  after  he  had  bought  them  for  the  sake  of  a  goinei  profit;  and 
another  was  sold  again  within  three  days.  No  evidence  being  offered  to  con- 
tradict, this  on  the  part  of  the  defendant,  the  Judge  left  it  to  the  jury  on  the  plain- 
tiff*! evidence,  and  they  found  a  verdict  for  the  pbintifil  A  motion  was  made  for  a 
new  trial  hut  Mhhaelmss  Term,  which  after  argument  was  refused.    And 

Vol.  I.  Q,q  asbhu«st, 
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1 787.    kft  the  question  to  the  jury  with  tkis  direction,  thit  if  they  were 

'  of  opinion  that  the  plaintiflF  meant  to  sell  spirits  out  of  lus  house, 

Patmak  and  to  get  a  profit  by  it,  the  quantity  which  he  sold  was  im- 
Vaumam.  material,  and  he  must  be  considered  as  a  trader.  It  was  pioTcd 
at  the  trial,  that  the  plaintiflF  lived  in  the  publio-house  ody  nine 
months,  during  the  eourseof  which  time  there  could  not  be 
many  instances  adduced  in  eridence  of  his  having  sold  spirits  out 
of  the  house;  but  I  parricularly  directed  the  jury  to  advert  to 
the  circumstance  of  there  not  being  any  one  instance  of  anf  per- 
son, who  had  applied  to  buy  liquor,  having  been  refused.  That 
is  the  great  point;  for  as  to  the  extent  of  the  dealing,  and  die 
profit  which  he  made,  it  is  immaterial.  For  if  a  man  make  a 
considerate  profit,  he  is  not  likely  to  become  a  bankrupt-,  it  is 
only  in  cases  where  the  profits  of  the  trade  are  inconsidenUe, 
that  such  an  event  is  Hkely  to  take  place.  Now  the  drcoiB- 
stances  here  were,  that  from  the  time  when  the  pbdntiflF  took 
this  house,  he  was  wiJling  to  sell  spirits  to  any  person  who  ap- 
plied} therefore,  though  the  time  was  short,  and  the  infltances 
of  his  trading  were  few,  yet  1  thought  it  proper  to  be  left  to  the 
jiury;  and  they  found  a  verdict  for  the  defendant. 

Rule  refused  (aV 

ASBBURST,  J.  nid,— It  it  admitted  on  the  put  of  the  dcfeadaat  thit  this  »i; 
a  matter  of  evideoce.  and  proper  for  the  consideration  of  the  jury.  Hxn  if  it  «cit 
proper  to  be  left  to  them,  and  there  was  no  eviduice  to  contradict  k,  they  ««p 
bound  to  find  as  they  did.  The  general  principle  b  rigbt«  that  a  6imcr,  as  sad. 
Is  not  an  object  of  the  bankrupt  Uwi;  and  if  a  farmer  in  the  course  of  Ins  booaesi 
buy  a  horse,  and  after  using  him  from  tome  time  sell  him  again,  that  will  not  wi^ca 
him  to  the  bankrupt  bws.  But  in  this  case  the  evidence  is,  that  he  bcu|^  haan 
/or  tke  mfrut  pmfftt  •/  gmning  Sy  it, 

BvLLBR,  J.  k  appears  upon  the  evidence  chat  there  were  many  iaflncestf 
the  bankrupt's  buying  horses  which  he  could  not  use  in  his  farming  bowKss,  sad 
others  which  he  bought  for  the  express  purpose  of  selling  again.  Wbciber  tbeie 
were  moae  or  fewer  instances,  was  proper  to  be  left  to  the  coifeidenboD  of  t^ 
jury. 

It  is  like  the  case  of  a  vintner,  who,  if  he  sell  only  a  few  dosen  of  k^vr  is  psr- 
ticular  friends,  cannot  be  made  a  bankrnpt  s  but  if  he  be  desircMis  to  seB  «>  e«ay 
penon  who  applies,  that  will  subject  him  to  the  bankrupt  laws.  Bat'n  sU  thes 
•Bses  the  question  is,  whether  the  person  buy  and  sell  with  a  view  to  nike  >  pn^ 
by  it;  and  that  is  proper  to  be  left  to  die  conskientkm  of  the  juiy.  Hoe  it  ws 
left  to  them,  and.they  have  found  that  Dmfu  was  a  trader. 

Role  dbJuii|(^ 
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The  Krao  against  Thomas  Amery»  ^'^^ 

Same  against  John  Monk. 

nPHE'  first  of  these  was  an  information  in  the  nature  of  a  Evidence 

yui  warranto^  calling  upon  the  defendant^  Tiomas  Jmery,  th?l^^* 
to  shew  by  what  authority  he  claimed  to  be  an  alderman  of  the  *2^®^* 
city  of  Ouster. 

llie  defendant,  after  having  pleaded  that  the  corporation  of 
CbesUr  was  a  prescriptive  corporation,  set  forth  a  charter  granted 
in  the  37th  year  of  king  Charles  the  Second,  by  which  the  citi- 
zcns  and  inhabitants  of  the  city  of  Chester  were  incorporated. 
That  the  charter  directed  that  the  corporation  should  consist 
(filter  alia)  of  a  mayor,  recorder,  twenty-four  aldermen,  and 
forty  common  councilmen,  t^c.  and  it  appointed  the  first  twenty- 
four  aldermen  by  name.  The  defendant  then  averred  th^t  the 
Said  charter,  as  to  the  election  of  aldermen  of  the  said  city,  was 
duly  accepted  and  agreed  to  by  the  said  citizens  and  inhabitants  ; 
and  then  deduced  a  regular  title  as  alderman  under  that  charter. 

Replication  ist.  That  the  mayor  and  citizens,  at  the  time  of 
mating  tbe  said  charter^  were  not,  nor  had  from  time  immemo- 
rial been,  a  body  corporate,  l5fc.\  and  issue. 

adly.  That  king  Charles  the  Second  did  not  grant  the  charter 
mentioned  in  the  pleaj  and  issue. 

jdly.  That  the  charter  37  Car.  a.  as  to  the  election  of  alder, 
men  was  not  duly  accepted  by  the  citizens  and  inhabitants;  and 
issue. 

4thly,  That  certain  persons  m  the  said  charter  mentioned  did 
not  become,  nor  were  aldermen  of  the  said  city;  and  issue. 

5thly,  That  the  mayor,  aldermen,  and  common  council,  have 
not  exercised  the  franchise  of  electing  aldermen  according  to  the 
intent  of  the  said  charter;  and  issue. 

6thly,  That  the  defendant  was  not,  at  the  time  in  the  plea 
mentioned,  a  citizen,  and  one  of  the  common  council;  and  issue. 

7thly,  That  the  defendant  was  not  elected  an  alderman  by  the 
major  {Murt  of  the  then  mayor,  aldermen,  and  common  council, 
(sV.;  and  issue. 

8thly,Thatthe  defendant  was  not  duly  admitted,  is^c.  \  and  issue. 

The  second  replication  stated,  that  in  the  35th  year  of  the 
reign  of  Car,  a.  an  information  was  filed  in  the  nature  of  a 
quo  warranto  against  the  mayor  and  citizens  of  Chester  i  that 
in  Hilary  Term  35  &  36  Car.  2.  there  was  a  judgment  by  de« 
fault,  by  the  Court  of  JCuti//  Bench,  that  the  liberties,  privileges, 

Qj]  t  and 
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1787.     and  franchises  in  die  said  last-mentioned  infbnnation  should  be 
seized  into  the  hands  of  the  king,  until  die  said  Court  diere  far- 


^^1  ault'^  *^'  ordered.  That  in  Trinity  Term  36  Car.  2.  k  was  adjudged 
AMtKT.  by  die  said  Court,  that  the  said  liberdes,  (s^c.  should  be  sdxed 
into  the  hands  of  the  king^  and  remsun  in  his  hands,  and  that 
those  Uberdes,  (9V.  should  be  ezdnguished,  and  the  said  mayor 
and  citizens  expelled  and  remored  dierefrom ;  which  judgment 
was  in  force  at  the  dme  of  making  the  charter  of  Car.  2* 

It  then  alleged  that  there  were  other  matters  in  the  charter  rf 
Can  2.  and  particularly  that  the  king  willed  that  die  chaitcr 
should  be  sealed,  as  well  under  the  Great  Seal  of  England  2%  un» 
der  die  seal  of  his  county  palatine  of  Cbtstir{a)^  wludi  woe 
not  stated  in  die  defendant's  plea }  and  that  the  charter,  not  be- 
ing accepted  by  the  said  citizens  and  inhabitants  as  to  diose  as 
wdl  as  all  other  matters  therein  contained,  was  n>id« 

The  third  replication  stated,  that  Car.  2.  by  Ida  sud  charter 
reserved  full  power  to  himself,  his  heirs  and  successors,  at  his 
and  their  free  will  and  pleasure,  to  remove  the  mayor,  itoorier, 
common  clerk,  or  any  one  or  more  of  die  aldemeo,  common 
councilmen,  Ifc.  of  the  said  city,  by  an  order  of  privy  couBdl  to 
them  respectively  signified ;  and  that  as  often  as  1^  his  hdrs 
and  successors,  by  any  such  order  made,  should  dedaxe  any 
such  mayor,  &r.  to  be  amoved  from  his  or  dieir  reqicctrrc 
offices,  that  then  and  from  thenceforth  the  mayor,  lie.  and  3O 
or  any  of  them,  so  amoved  from  their  respective  offices,  ahoiild 
without  further  process  actually  be  amoved,  Vc.  and  diat  in 
every  such  case  some  other  fit  person  or  persons,  within  a  con- 
venient time  after  any  such  amotion,  should  be  diosen,  Vc.  20 
such  manner  as  by  the  letters  patent  was  before  directed,  into 
die  place  and  office,  tsfc.  of  any  person  so  amoved*  That  king 
James  II.  by  an  order  of  privy  council,  dated  the  t  ath  of  Jbpisf 
1688,  according  to  that  power,  amoved  all  the  corponmrs  tbcn 
in  being,  which  was  regularly  signified  to  them  i  wheidbie  the 
power  in  the  said  charter,  as  to  the  election  of  aldemeu,  ceased 
and  determined. 

The  fourth  replication  stated  a  charter  of  the  2 1  /for.  7.  whidi 
was  accepted,  and  a  confirmation  of  it  in  the  16  Eli%.  wUch  wss 
also  accepted  *,  that  both  those  charters  were  in  force  at  the  time 
of  the  judgments  in  quo  warrant^:  and  that  those  judgments 
were  in  force  on  the  I7di  October  1688.  tTiat  king  Jameslh 
afterwards,  on  the  26th  Oaober  1688,  granted  a  charter  of  it- 

(a)  The  king  died  on  the  6th  of  Fehru^rj  1684,  iwo  da^s  after  fitttii«  ^ 
en  I  Wet.    rid.  fM,  jfT^. 
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storatum  to  the  majror  and  citizens  of  Chester^  which  was  accept-     1787* 
cd :  Wherefore  the  charter  of  the  37  Car.  2.,  after  the  granting 


and  acceptance  of  the  charter  of  restoration,  was  of  no  further  ""^^^"^ 
cffcc;>.  Ami»t. 

The  fifth  r^lication  suted  a  charter  of  incorporation  in  the 
a  I  Hitu  7.  with  a  power  of  electing  aldermen  annually  by  the 
corporation  at  laige,  which  was  accepted ;  a  confirmation  of  it 
ia  the  16th  Elix.  which  was  also  accepted ;  and  that  both  those 
cliarterfr  were  in  force  at  the  time  when  the  charter  37  Csr.  a» 
wag  granted;  wherefore  it  was  of  no  force  as  to  the  election  of 
aldermen. 

Rejoinder,  that  the  charter  of  37  Car.  2.  was  accepted  by  the 
citizens  and  inhabitants  as  to  all  the  matters  contained  therein; 
and  9th  issue  thereon.  That  the  order  in  cooscil  was  not  signi- 
fied as  stated  in  the  replication }  and  loth  issue  thereon.  That 
the  charter  of  37  Car.  2.  oontintted  in  full  force  as  to  the  elec- 
tion oi  aldermen  from  the  time  of  the  granting  and  acceptance 
thereof  until  the  time  of  exhibiting  the  information ;  traversing 
the  accepunce  of  the  charter  of  James  11.  \  i  ith  issue  thereon. 

That  after  th^  granting  of  the  charters  of  Hen.  *}.  and  EUz. 
there  were  judgments  of  ouster  against  die  mayor  and  citizens 
in  the  35  Car.  2.  t^c.t  traversing  the  charters  of  Henry  7th> 
and  Eliz.  bemg  in  force  at  the  time  of  the  charter  of  Car.  z.  and 
now;  1 2th  issue  thereon. 

This  cause  was  tried  at  the  last  assises  for  Salif,  before  Eyrtt 
Baron,  when  the  jury  found  a  verdict  for  the  prosecutor,  on  the 
3d,  5tfa,  9th,  lothi  nth,  and  12th  issues )  and  for  the  defen- 
dant on  the  1st,  2d,  4th,  6th,  7th,  and  8th  issues. 

The  pleadings  in  the  other  cause  of  the  S^g  against  M^tfk 
were  similar  to  these,  excepting  that  they  were  relative  to  the 
office  of  common  councilman. 

On  a  motion  for  a  new  trial,  a  very  considerable  body  of  evi- 
dence was  read  from  the  report  of  the  learned  judge,  a  detail  of 
which  it  is  not  thought  necessary  to  enter  into  here  i  the  report 
of  this  case  being  given  only  for  the  purpose  of  shewing  the  dif« 
ferent  points  of  law,  which  arose  in  it. 

In  general  it  sqppeared  that  the  select  body  named  in  the  char- 
ter of  Car.  2.  assumed  their  corporate  functions,  and  acted  under 
that  charter  for  about  three  years,  during  which  time  about  thir- 
teen of  the  old  freemen  were  admitted  under  the  new  charier. 
That  upon  the  order  of  council  of  Jami/  II.  the  old  corporation 
lesttitted  their  fonctions,  and  the  members  of  the  other  retired- 

The  _ 
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1 787,        The  restored  corporation  returned  to  their  andent  mode  o( 
proceeding  in  most  articles ;  but  in  some  bstancesy  and  pard- 


TheKiMo  cularly  in  the  election  of  aldermen  and  common  coundl,  they 
AMtftT.  bad  in  general  continued  to  proceed  according  to  the  nxtboo 
directed  by  the  charter  of  Car.  2.  excepting  during  four  jot 
soon  after  the  Revolution ;  during  which  time  they  procccdDl 
nearly,  though  not  entirely,  according  to  the  charter  of  Hen,  i- 
They  likewise  continued  to  hold  the  hospital  lands,  and  1  &ir, 
to  which  it  did  not  appear  that  they  had  any  tide,  bvt  oado 
the  charter  of  Car.  z.  It  also  appeared  that  the  election  of  alder- 
men by  the  select  body  had  been  made  previous  to  the  cbirter 
of  Car.  2.  by  virtue  of  a  bye-law  under  the  charter  of  Hen.]* 
It  is  also  to  be  remarked,  that  the  charter  diChark:  the  Second 
did  not  appear  to  have  the  seal  of  the  county  palatine,  accord- 
ing to  the  directions  of  the  charter ;  and  evidence  was  girento 
sh^  that  there  was  no  entry  in  the  seal-keeper's  boob  of  tbe 
county  palatine,  of  any  fees  having  been  paid  for  affixiiV  ^ 
county  palatine  seal  (a). 

The  learned  judge^  after  stating  particularly  all  4cc»«^^» 
concluded  his  report  with  observing,  that,  in  his  dircctiow  10 
the  jury,  he  had  told  them  that  the  right  of  election  of  alder- 
men in  this  corporation,  in  the  mode  contended  for  on  the  part 
of  the  defendant,  ought  to  be  supported  if  po8«ble.  That  the 
usage  had  prevailed  in  Chester  for  a  great  number  of  yea«i  ^ 
was  reasonable  in  itself.  But  that,  on  a  general  view  of  tw 
case  in  evidence,  he  found  it  extremely  difficult  to  *»PP^ 
under  the  charter  of  Charles  ad.  the  granting  of  which  appe^^ 
to  have  been  a  measure  of  the  times,  and  which,  ^'^^^f  ^ 
ment  when  it  became  necessary  to  tread  back  those  steps  is  ^ 
htter  end  of  the  reign  of  king  James^  seem  ^^^^^ 
tirely  laid  aside.  That  in  summing  up  the  evidence  v 
assumed  that  there  was  no  contrariety.  That  the  ]^  ""P^ 
conclude  upon  it,  that  the  corporation  of  Cifci<«'^*^j^ 
ration  by  prescription,  and  under  charters,  at  the  doc  ^ 
judgment  in  quo  warranto  s  in  which  howeycr  he  stated,  tt» 
had  differed  from  the  counsel  on  both  sides.  That  theiranchutf 
of  the  corporation  were  in  fact  suspended  by  that  \^^^\^ 
That  the  charter  of  Charles  ad.  wis  acted  upon  for  three  f^ 
next  after  the  granting  of  it.  That,  after  the  charter  ^^ '**^^'?T 
was  granted,  the  officers  of  the  old  corporation. resumed 
places  J  and  that  from  (hat  time  they  went  on  ^*®"!^*^* 
ing  to  advert  in  any  one  instance  to  the  charter  of  d^ 

(«)  Ante,  576.  H 
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as  the  authority  under  which  they  were  to  act.  For  though  it  was    1 787. 
true  that  one  of  the  witnesses  had  stated  in  his  evidence,  that,  as 


he  understood  it,  the  select  body  was  now  somewhat  difierently  ^^LJ^* 
constituted  from  what  it  appeared  to  have  been  before  the  charter  AMt&r. 
of  Charks  2d,  in  respect  of  the  two  sheriffs  making  or  not  making 
a  part  of  the  forty  common  councilmen ;  and  the  elections  of 
mayor,  and  recorder,  are  now  approved  of  by  the  King,  which 
is  conformable  to  the  charter  of  Charles  2d,  and  is  not  required 
by  the  charter  of  Hen.  7th ;  that  those,  and  a  few  other  instances 
which  might  occur  of  apparent  conformity  to  the  charter  having 
obtained,  iirithout  any  actual  reference  to  it;  and  in  a  multitude 
of  other  instances,  the  usage  being  in  direct  contradiction  to  the 
charter^  he  had  thought  there  was  in  effect  no  evidence  that  the 
old  corporation  had  ever  recc^nized  that  charter.  As  to  the 
election  of  aldenpen,  it  was  clear  that  the  usage  had  existed  a 
great  number  of  years  before  the  charter  of  Charles  ad. 

That  the  operation  of  law  upon  this  state  of  the  fact  appli- 
cable to  the  issues  in  this  cause  was  the  next  thing  to  be  con- 
sidered.  That  he  went  into  the  discussion  of  that  question  with 
a  considerably  degree  of  hesitation  in  his  own  mind.  That  he 
was  not  perfectly  satisfied  as  to  the  legal  effects  of  the  judgment 
in  quo  warranto  ^  or  of  charter  of  restitution ;  especially  as  > 
opposed  to  the  charter  of  Charles  ad,  which  had  intervened. 
That  be  had  hazarded  this  opinion ;  that  the  judgment  in  quo 
warranto^  being  a  judgment  by  default,  where  no  cause  of  for- 
feiture  appeared  upon  the  record,  did  not  dissolve  the  corporation. 
That  it  only  seized  the  franchise  into  the  king's  hands,  and 
thereby  suspended  the  exercise  of  the  functions  of  the  corporation. 
That  the  charter  of  James  the  ad  restored  the  franchise  to  the 
old  corporators ;  and  that,  after  that  restoration,  the  charter  of 
Charles  the  ad  was  to  be  considered  in  the  same  manner  as  if  it 
had  been  granted  before  the  judgment  in  quo  warranto s  in 
which  case,  without  an  acceptance  by  the  old  corporation,  it 
would  have  no  efiect  within  the  district  whecein  the  old  corpora- 
tion  had  power  to  act :  And  that  there  was  no  such  acceptance ; 
which  was  substantiaUy  determining  the  issue  upon  the  accept- 
ance  of  this  charter  against  the  defendant. 

Seeing  the  case  in  that  light,  he  had  treated  the  issue  upon  the 
notification  of  the  oirder  of  a  motion  as  of  no  great  consequence 
in  the  cause  ;  but,  however,  that  he  had  directed  the  jury  that 
there  was  evidence  of  the  notification  proper  to  be  submitted  to 
them. 

8  The 
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17^7.        The  ItuMd  Jttdge  their  stated,  that  it  had  since  occmred  to 
kim,  that  the  question  upon  the  aotificatioii  of  Am  evder  of 


'^  ^'J^  amotion  might  become  rery  material  in  sonse  eiteats,  maadf/J 
Au'tnr.  k  should  be  finally  lesoived  that  the  cktfter  of  Jwmu  dK  ad 
^d  HOC  operate  to  restore  the  old  corpoiution;  or  that  dieicstitu- 
tiOA  of  the  old  corporation  £d  not  dissolve  or  displace  the  new 
corporatim  under  the  charter  of  Cbarks  the  ad«  If  the  old  cer« 
poraiion  was  never  restored}  and  the  new  corporatioat  in  con- 
sequence  of  the  order  of  amotiony  was  deprived  of  all  iuoficcrsi 
aiKi  consequently  could  hold  no  legal  assemUy,  or  use  any  waam 
10  perpetuate  itself,  (and  in  point  of  fact  that  corporaticm  never 
Massemble  again,)  it  seemed  as  if  there  was  no  lawfid  cospon- 
tion  in  CbesUr  at  this  day.  Or  if  the  old  cwporation  was  wcD 
testored,  but  the  restoring  to  them  their  franchise  of  being  a  cor- 
poration (fid  not  operate  to  displace  or  dissiAve  the  new  coiporft* 
tion,  it  should  seem  as  if  there  would  be  two^bocKes  eeipante 
ousting  in  Chester  at  the  same  time }  but,  in  consequence  of  the 
ord«r  of  amotioni  one  efiectually  disabled  to  aet>  and  now  pio- 
bably  dissolved  by  the  natural  death  of  its  membcn,  die  other 
active  and  perpetuating  itself  in  the  regular  course*  And  in  that 
case  the  question  now  depending  would  be  a  questicm  toudwig 
the  election  of  an  alderman  of  the  old  corporation  }  in  wluch 
case  it  seemed  to  be  imposftble  to  maintain  the  elecdon  madcr 
the  charter  of  Charles  the  ad,  it  being  in  his  judgment  most  dear 
that  the  old  corporation  did  not  accept  that  charter. 

That  at  the  trial  the  counsel  for  the  defendant  had  insisted 
that  the  judgment  in  fuo  'warranhjaA  dissolved  the  corpors- 
tion  I  and  that  the  charter  of  Cbarks  the  ad  created  a  bcw 
corporation.  That  the  charter  of  Jatfies  the  ad  couM  not  restoie 
the  corporation  which  had  been  dissolved,  but  might  be  accepted 
by  the  new  corporation,  and  might  enlarge  the  powen  of  cbt 
new  corporation.  And  that  the  question  in  die  third  isme  wis 
touching  the  acceptance  of  the  charter  of  Cbarks  the  sd  by  die 
citizens  at  large,  and  not  by  the  old  corporation,  ^ut  he  stated 
that  it  had  since  occurred  to  him,  that  it  was  a  question  winch 
might  deserve  consideration,  whether,  upon  the  issues  joined 
upon  th^se  pleadings,  it  was  open  to  the  counsel  for  the  defend- 
ant to  put  the  case  in  that  manner  i  the  plea  stating  in  eflect^ 
.  that  at  the  time  of  granting  the  charter  of  CharUs  the  ad,  there 
was  a  corporation  by  prescription  existing  in  ChestWy  which 
seemed  to  confine  the  question  of  acceptance  m  the  thinl  issue  to 
an  acceptance  by  that  prescriptive  corporation* 

The 
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Tke  Cottrt  here  olMryed,  that  If  all  the  points  of  bw^  which     lJ%^. 

in%ht  arise  in  this  case,  were  to  be  gone  iato,  they  weie  of  too  f 

much  importance  to  be  decided  when  the  Bench  w»s  not  full.  ^^^^^"^ 
And  they  recommended  it  to  the  coimsel  to  confine  themsehres  AictKr. 
in  their  arguments  to  the  third,  fifth,  and  ninth  issuesi  on  the 
acceptance  of  the  charter  of  Charks  the  Second ;  because,  if  it 
dxmld  turn  out  either  to  be  a  verdict  against  evidence,  or  that 
die  question  was  not  properly  left  to  the  jury,  as  to  those  issues^ 
to  exercise  their  judgment  upon,  ,that  woidd  be  a  sufficient 
groutid  for  a  new  trial,  and  the  questions  of  law  would  be  open 
hereafter* 

Aiairy  Serjeant,  JFood^  Mittes,  Lane,  and  Ttfphg,  against  the 
rule  argued  very  fuBy  on  riie  ver£ct  on  those  issues,  as  it  was 
warranted  by  the  endence  alone ;  in  the  course  of  which  two 
questions  were  made. 

I  jf.  That  the  charter  of  Cbarks  the  Second  was  not  accepted 
in  point  oiF  law;  because  an  acceptance  of  a  charter  must  be  by 
a  majority  of  those  persons  to  whom  it  is  granted*  Now  it  ap. 
pears  on  this  charter  itself,  that  it  was  granted  to  the  citizens 
and  inhabitants  of  Chester.  And  the  question  is,  who  are  meant 
by  fiiixens,  as  contradistinguished  from  inhahitaras.  It  could 
only  mean  those  persons  who  had  been  incorporated  before  the 
ju^^ment  of  ouster  in  the  quo  n»arranto  information,  and  who  were 
the  ancient  freemen  of  die  city.  According  to  Baggis  case  (a), 
a  charter  must  be  accepted  by  a  majority  of  the  persons  to  ^om 
it  is  directed;  for  the  acceptance  by  a  few  will  not  bind  the  rest. 
So  if  a  part  of  a  corporation  apply  for  new  privileges,  it  wiB  not 
bind  tiie  res^  unless  they  consent. .  The  inhabitants  of  a  town 
cannot  be  incorporated  without  the  consent  of  a  major  part  of 
them  (l)f  and  without  their  consent  the  charter  of  incorporation 
IS  void.  In  die  Eng  against  Asltw  and  Odiers  (r),  Mr.  y,  Yates 
said,  the  Crown  cannot  compel  persons  to  become  corporators 
agsuBSt  their  assent,  and  that  consent  can  only  be  testified  by  their 
being  admitted.  But  in  this  case  there  was  no  evidence  which 
tended  to  shew  that  this  charter  had  been  accepted  by  a  majority 
of  the  old  freemen,  thirteen  only  of  whom  were  admitted ;  and 
the  proof  of  that  issue  was  on  the  defendant.  This  partial  ac- 
ceptance theitfore  could  not  operate.  But  it  was  contended  at 
the  trial,  that  the  charter  was  at  all  events  accepted  as  to  the 
election  of  aldermen :  now  that  argument  cannot  be  supported, 

(•)  I  XfL  Sef.»»6.  W  a  Bmait.  100.  (e)  4  Sarr.  laoo. 

if 
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1787.     if  (as  was  also  contended)   the  jadgment  of  ouster  entirdy 
dissolved  the  whole  corporation.    For  then  it  would  be  a  grant 


*^^*^"?  of  franchises  to  a  new  body  of  men,  who  could  not  in  point  of 
Amirt.  law  accept  the  charter  in  part  only*  Then,  according  to  die 
defendant's  argument,  this  charter  must  be  considered  to  have 
been  accepted  in  toiot  or  not  at  all.  And  if  the  jury  were  sot 
warranted  by  the  evidence  to  find  a  verdict  for  the  defendant  on 
the  ninth  issue  in  point  of  fact,  they  could  not  find  for  lum  on 
the  third  in  point  of  law :  and  if  any  part  of  the  charter  was  not 
accepted,  the  ninth  issue  must  fall  to  the  ground ;  for  that  iitbt 
it  was  accepted  in  all  things.  The  opinion  of  the  Court  in  the 
case  of  the  King  v.  Jebnson  {a)  is  extremely  strong  to  shew  that 
the  charter  of  Charles  the  Second  was  never  accepted. 

adly.  But  even  if  the  Court  should  be  of  opinion  widi  die 
defendant  on  the  acceptance,  yet  the  charter  itself  is  void  00 
two  grounds;  in  which  cise  it  would  be  nugatory  to  grant  a  new 
trial  upon  the  question  of  acceptance  of  a  charter,  which  if  ac- 
cepted  is  void,  i  st,  A  charter  granted  in  a  county  paiatine  must 
have  the  county  palatbe  seal.  The  county  palatine  was  united 
with  the  crown  in  the  reign  of  Edward  the  First.  And  in  &cL 
den(b)  it  is  said  «  that  the  laws  and  rightful  usages  of  a  coonty 
«  palatine  arc  to  be  preserved."  It  was  by  king  Charles  z&Eerl 
of  Chester f  and  not  as  King  of  England^  that  this  corporation  was 
created.  Many  cases  have  adjudged,  that  when  a  seal  is  necessarj 
to  the  validity  of  a  grant  within  a  county  palatine,  it  must  be 
under  the  seal  of  the  county  palatiae.  Moory  874.  Lutw.  1232. 
A  presentatbn  to  a  living  within  the  county  palatine  mij  be 
good  without  the  seal  of  the  county  palatine;  and  the  reason  of 
that  is,  because  it  may  pass  by  parol.  But  a  grant  of  die  ncit 
avoidance  is  void  for  want  of  a  county  palatine  seal.  2  R^i 
Abr.  1 8a.  i>.  I.  2.  1  Brownl.  1 82.  It  is  sufficient  in  presoiteig 
fpx  a  franchise  to  say,  that  it  is  within  his  county  palatini  which  . 
has  jura  ngalia,  and  by  reason  of  that  he  claims  soch  fran- 
chises; of  which  one  is  to  create  corporations.  2  Btdst.  167. 
In  answer  to  an  observation  from  the  Court,  that  the  chief  justice) 
and  attorney  general  of  Chester^  were  appointed  under  the  great 
seal;  it  was  said  that  by  the  stat.  27  H.  S.  c.  24.  /.  5.  justices  of 
assize^  l*fc.  within  the  county  palatine  of  LancasUry  were  to  be 
appointed  under  the,  king's  usual  seal  of  Lancaster^  iununmrasd 
firm  as  bath  been  accustomed.     And  it  appeared  by  the  itth 

(«)  Ante,  367.  {h)  Put  u.  C.5.  p^ija 

section 
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section  of  that  act,  that  Sir  H.  Englefield  had  been  appointed     1 7  87. 
justice  of  Chester  and  Flint  by  letters  patent  under  the  seal  of  ■ 

the  county  palatine.  And  that  the  appointment  of  the  chief  '^^^J'* 
justice  of  Chester  under  the  great  seal  of  England  was  by  Tir-  Ameilt. 
tue  of  the  stat.  34th  and  35th  H.  8.  c.  26.  /.  10.  That  as  to 
the  attorney-general,  he  was  appointed  under  the  great  seal,  be-^ 
cause  he  acted  as  well  without  the  county  palatine  as  within  it. 
And  adiy,  This  charter  is  void  on  account  of  the  general  power 
of  amotion  reserved  to  the  king.  It  is  a  condition  which  the 
law  will  not  endure  5  the  consequences  of  which  would  give  the 
king  a  power  which  the  law  has  expressly  denied  him,  Ptdm. 
501.  Sir  W.  Jones^  168.  A  grant  by  the  king  to  a  subject, 
which  is  against  law,  is  void.     2  Ro.  Jbr.  164.     2  Imt.  533, 

1  Rep.  43  b.  5  Rep.  55.  A.  And  though  where  to  a  grant  by 
one'subject  to  another  a  condition  is  annexed,  which  is  eirher  im* 
possible  or  illegal,  the  condition  only  is  void ;  yet  in  the  case  of 
a  grant  by  the   king,  the  whole  grant  is  void.     2ytnJ.  156. 

2  Freem,  1 7. 

Bearcrcft  in  support  of  the  rule  observed,  that  the  third,  fiftfi, 
and  ninth  issues  altogether  formed  a  question  of  fact  only.    And 
as  the  learned  judge  had  misdirected  the  jury,  in  telling  them 
the  question  was,  whether  the  charter  of  Charles  the  Second 
was  accepted  by  the  old  corporation  instead  of  the  citizens  and     ' 
inhabitants^  the  defendant  was  entitled  to  a  new  trial.    The 
question  left  to  the  jury  was  not  the  true  one  \  for  the  issue  join- 
ed  was  on  the  acceptance  by  the  citizens  and  inhabitants  to  whom 
it  was  directed,  and  not  by  the  old  corporation^  who  (the  de« 
fendant  contended  at  the  trial)  had  no  legal  existence  after  the 
judgment  of  ouster.  The  old  corporation  were  not  known  by  the 
name  of  the  citizens  and  inhabitants.   Those  terms  were  descrip- 
tive of  the  persons  to  whom  the  charter  of  Charles  the  Second 
was  directed.    The  word  «  citizens"  does  not  mean  «*  freemen^" 
as  freemen  of  the  old  corporation;  for  they  were  extinct  at  that 
time :  but  the  expression  may  be  accounted  for  in  this  way ; 
there  had  been  a  city,  and  a  corporation ;  in  common  parlance 
the  inhabitants  were  known  by  the  name  of  the  citizens  of 
Chester :  the  word  <•  inhabitants"  was  added  for  the  purpose 
of  preventing  ,any  mistake ;  and  they  are  used  as  convertible 
terms.     The  acceptance  of  a  charter  in  this  case  was  a  pure 
rimple.  question  of  fact,  without  any  mi^ure  of  law.  .  And  this 
has  been  coipfounded  in  the  argument  by  the  counsel  against  the 
rule*  with  the  case  of  a  charter  granted  to  an  existing  corpora- 

I  tion. 
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1 787.     tion.    He  admitted  that  it  would  be  a  quetuon  rf  law,  whetfaa 
a  part  of  ao  existing  corppratioii  snight  or  wii^  not  bavc  ac- 


'^^J^  cepteda  charter,  or  whether  they  oould  partfaUy  accept  or  not. 
Amut.    But  this  being  a  charter  to  a  new  cotporalicm,  there  waasaffi- 
cient  evidence  given  at  the  trial  to  be  left  to  the  jurj  to  deter- 
mine as  10  the  acceptance  of  it  in  &ct. 

Bower,  LiidJtirfPbtmirt  and  Manbff  were  to  have  aigoedoi 
the  same  side }  but  they  were  Uepfftd  by  the  Court. 

AsHBVRST,  J.  The  only  quesdons  for  our  present  coowk- 
ration  are,  whether  the  jury  have.done  right  in  finding  their  ver- 
dict as  they  have  done  agunac  the  acceptance  o^  the  charter  of 
C&ir*i  the  Second  ?  and  whether  the  judge,  who  tried  the  cause, 
was  or  was  not  correct  in  fais  manner  of  summing  up  to  die  jury  ? 

As  to  the  manner  in  which  the  question  was  left  to  the  jur7 
upon  this  part  of  the  case,  I  am  of  qpinion  that  the  judge  was  ia 
some  degree  mistaken ;  for  he  has  stated  to  us  pointedly^  that 
he  told  them  that  he  thought  there  uras  in  fact  no  evidence  that 
the  M  corporation  had  accepted  the  charter  of  Charles  the  Second. 
In  a  matter  of  such  consequence,  I  should  have  thought  thatji  if 
it  were  (M>Iy  a  questicm  of  fact,  at  all  events  there  was  cfiknoe  on 
this  point  sufficient  to  be  kf t  opeidy  and  fnlly  to  the  conadera- 
tion  of  the  jury,  without  any  such  strong  direcdons  as  were 
given.  .  In  the  first  place^  I  think  the  learned  Judge  was  nus- 
taken  m  telling  the  jury,  that  the  question  was,  whedier  the 
charter  of  Charles  the  Second  was  accepted  by  the  sU  corforaim 
or  not.  That  was  not  the  issue  upon  the  pleadingsj  farthc 
words  of  the  issue  are,  **  diat  the  letters  patent  were  not  daif 
<<  accepted  and  agreed  to  by  the  citizens  and  inbaikat^  of  the 
<«  city  of  Chester  i*  which  could  not  mean  the  oU  corpocalioiL 
For  it  could  only  be  accepted  by  the  persons  to  whom  it  was 
directed  at  the  time  it  was  made :  but  the  dd  corporatioil  <U  not 
exist  at  that  time ;  for  they  were  dissolved  by  the  yoApxaX  in 
the  quo  warranto.  They  no  bnger  existed  as  a  body.  U  dkcy 
were  not  dissolved,  the  question  might  have  been  diffncatvtbae- 
fexe,  in  reason,  the  only  question  could  be,  whether  tUs  cfaaiter 
was  accepted  by  the  persons  to  whom  it  was  addresaei,  who 
were  the  citizens  and  inhabitants  i  Now  this  question  was  oat 
left  to  the  jury  at  all,  the  only  question  having  been,  wfaedier 
At  charter  was  accepted  by  the  dd  corporation  ? 
.  Now  with  regard  to  the  facts  which  were  laid  hefine  Ac 
jury  in  proof  of  the  issue,  respecting  the  acceptaace  by  tfceww 
corporation,  these  were  many  instances :  indeed  the  Judge  him- 
self 
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adf  sajrs,  diat  the  evidence  was  aO  one  way  darinj^  ihne  yean^    1787, 
Sereral  instances  are  stated  of  acts  done  by  the  new  corporation. 


w^.w»«M  .uoMuvwo  Mw  oi.m«..u  VI  M^wuuiicuy  mc  new  corponnion,  . 

which  could  only  have  been  done  under  the  dniter  of  Charki  ^"**  ?'"• 
flic  Second ;  [which  Mr.  J.  Ashkursi  here  enumerated.]  These  ami»*. 
were  sndi  a  degree  of  eridence  as  should  hare  been  left  to  the 
jury ;  and  it  does  seem  to  me  diat  the  evidence  was  aH  oh  one 
«de  during  that  period.  The  evidence  of  those  acts  should  at 
any  rate  have  been  left  to  the  jury,  whatever  vevdict  they  might 
ulrimatdy  have  given.  And  if  Acy  had  been  of  opinion  that 
the  diartcr  had  been  accepted  and  acted  under  during  those 
three  years,  that  would  have  been  condusive.  For  the  charter 
once  accepted  and  acted  under  for  three  years  was  accepted  as 
much  as  it  could  be,  and  must  ever  afterwards  be  taken  to 
have  been  accepted  \  and  the  corporation  could  not  afterwards 
determine  upon  keepuig  those  franchises  wMch  were  beneficial 
to  them,  and  rejecting  others  which  were  not  so.  At  dl  evenu 
this  evidence  should  have  been  left  to  the  jury.  And  I  agi^ 
with  the  learned  Judge  in  the  opinion  which  he  has  delivered, 
that  courts  and  juries  ought  to  lean  in  fiivor  of  ancient  usages, 
especially  if  they  tend  to  preserve  the  peace  and  quiet  of  corpo- 
rations. 

As  to  the  questions  of  law  ^i^iidi  may  arise  in  this  case,  they 
are  matters  of  future  consideration ;  dierefore  I  ^hall  not  enter 
into  them  at  present.  And  as  they  are  of  great  importance, 'die 
decision  ought  to  be  satisfactory  to  all  the  parties. 

As  this  is  a  question  on  which  the  existence  of  the  corporis 
lion  depends,  and  as  the  ninth  issue  is  thought  the  most  material, 
I  am  of  opinion  that  it  should  be  tried  again. 

BuLLBR,  J.  This  is  an  information  in  the  nature  of  a  jv/» 
*9varranto  against  the  defendant,  to  shew  by  what  authority  he 
claims  to  be  an  alderman  of  Chester.  The  defendant,  in  answer 
Co  diis  information,  has  stated  a  charter  of  the  37th  of  Charks 
the  Second,  which  he  says  was  granted,  not  to  the  mayor  and 
citizens,  who  were  the  old  coiporation,  but  to  the  citizens  and 
inhabitants,  and  accepted  by  them ;  he  has  then  derived  his  title 
under  h.  On  diis  plea  three  issues  have  been  taken,  ist.  That 
the  charter  was  not  granted,  adly.  That  it  never  was  accepted 
by  die  citizens  and  inhabitants.  3dly,That  in  this  charter  there 
was  a  chuse  which  enabled  the  king  and  his  successors,  by  an 
onler  of  privy  council,  to  put  an  end  to  this  corporation  by  a 
power  of  amoving  them  widiout  assigning  any  cause ;  and  that 
iing  yamts  the  Second  made  such  an  order,  which  was  notified 
to  the  corporation.  On  these  tfarod  issues  tiie  event  of  the  cause 
6  must 
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1 787  •    mttst  finally  dq>end.  The  others  might  have  been  dispensed  with. 
Though  I  hare  stated  those  three  issues,  they  are  more  dun  aie 


^1^*^  necessary  in  order  to  dispose  of  the  question  now  befoce  as. 
Amb&t,        For  as  to  the  objection,  which  was  taken  by  one  of  the  coun- 
sel against  the  rule,  that  the  charter  of  Charles  xkA  Second  was 
*     void  because  it  had  not  the  seal  of  the  county  palatine  of  Chesltr 
affixed  to  it,  there  is  no  foundation  for  it*  The  cases  vhich  ait 
dted,  do  not  apply ;  for  they  are  cases  of  grants  within  the  coui* 
ty  palatine  of  iMncasttr.    And  it  is  observable  that,  even  in  one 
oir  those  cases  cited,  it  was  held  by  Lord  C«  J.  Troij,  that  1 
corporation  made  within  the  duchy,  and  not  in  the  countf 
palatine,  is  without  warrant  (a).    But  he  said  within  the  countj 
palatine  the  king  may  create  a  corporation  under  the  docbj 
seal, ,  because  the  duke  of  Lancaster  hzAjura  regaJia,  Bat  it  does 
not  follow  that,  because  the  king  may  create  a  corporatioa 
within  the  county  palatine  under  the  duchy  seal,  he  ^amni 
do  so  under  the  great  seal.     Besides,  cases  which  arise  widi- 
in  the  county  palatine  of  Lancaster  are  not  applzcabk  to  the 
present.    They  depend  on  a  particular  suttt6e(j),  which  is 
confined  to  the  county  palatine  of  Lancaster,    With  respect  to 
offices  granted  under  the  great  «eal  of  England  to  be  excrdsed 
in  Chester^  it  is  said  that  they  depend  on  the  statute  34di  and 
35th  Hen.  8.  r.  26.  which  (as  it  was  contended)  enacts  that 
offices  in  Chester  shall  be  granted  under  the  great  seal  of  Ei^" 
Umdf  and  the  chief  Justice  is  particularly  mentioned.  Baton  ad« 
verting  to  that  statute,  the  argument  does  not  appear  to  be  wcU 
grounded  •,  because  that  act  relates  only  to  Wales^  and  not  to 
Chester,    Besides,  before  the  passing  of  that  statute,  the  Crown 
bad  used  to  grant  offices  in  Wales  under  the  great  seal ;  for 
there  is  a  clause  {c)  in  that  statute  which  says,  that  commissions 
under  the  great  seal  already  granted  shall  be  in  force.    Another 
chrcumstance,  worthy  of  observation,  is,  that  the  sherifi  of 
Chester  are  appointed  at  Westminster  in  the  same  manner  as  the 
other  sherLSs  in  England.    It  is  also  to  be  remarked,  that  the 
charters  of  Charles  the  Second,  and  James  the  Second,  aie 
neither  of  them  under  the  seal  of  the  county  palatine  of  Chesta; 
but  they  are  both  under  the  great  seal  alone.    However,  this  is 
not  the  point  now  before  the  Courtji  which  is  only  as  to  the  ac« 
ceptance  of  the  charter  of  Charles  the' Second. 

And  as  to  that,  it  is  material,  first,  to  consider  to  whom  that 
charter  was  granted ;  and  secondly,  by  whom  it  is  said  to  have 
been  accepted.    I  think  there  Mras  a  mistake  at  the  trial  by  die 

Judge, 
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ThcKiM* 
agoimti 


]iidge,  in  leaving  the  question  to  the  jury,  whether  the  eld  cor«  1787. 
poTstion  had  accepted  this  charter  ?  Nothing  is  more  dear  than 
that  the  Crown,  at  the  time  of  granting  this  charter,  considered 
the  old  corporation  of  Cbkster  as  totally  annihilated  and  extin-  amkkt. 
guished.  It  was  not  granted  to  them  as  to  a  corporation  then 
in  existence.  And  with  regard  to  the  term  « citizens,''  the 
counsel  in  support  of  the  rale  has  given  the  true  answer  to  that 
observation.  Then  the  question  is,  whether  the  citizens  and 
inhabitants  had  accepted  the  charter  of  CharUs  the  Second,  or 
not  ?  I  feel  less  difficulty  in  differing  from  the  learned  Judge 
who  cried  the  cause,  because  he  has  stated  to  the  Court  that  he 
himself  entertained  considerable  doubts  at  the  time,  and  that  he 
hazarded  an  opinion  that  the  judgment  by  default  in  the  quo 
nvarrafOo  did  not  dissolve  the  corporation,  but  that  it  only  seized 
the  franchises  into  die  king's  hands,  and  thereby  suspended  the 
exercise  of  the  functions  of  the  corporation ;  and  on  that  ground 
considered  the  question  as  being,  whether  the  old  corporation 
accepted  the  charter,  or  not  ? 

A%  to  the  facts  of  the  acceptance  stated  to  have  been  proved, 
dieie  ,is  such  a  body  of  evidence  during  the  course  of  three 
years,  as  in  my  opinion  leaves  the  question  without  a  doubt. 
And  if  the  corporation  accepted  the  charter  only  for  an  hour, 
that  is  conclusive  for  ever ;  it  cannot  afterwards  be  said  that 
they  had  not  accepted. 

[Here  Mr.  J.  BuUer  commented  very  fully  upon  every  part  of 
the  evidence,  from  whence  he  took  occasion  to  observe^  that 
there  was  sufficient  evidence  to  have  been  left  to  the  jury  as  to 
the  acceptance  of  the  charter  of  CiarUs  the  Second  by  the  citi- 
zens and  inhabitants  of  Chester.^ 

I  agree  with  the  learned  Judge,  that  die  election  of  the  de- 
fendant should  be  supported,  if  it  can  be  so.  If  on  the  evidence 
there  is  no  ground  for  saying»  that  the  charter  was  accepted,  it 
will  be  impossible  to  support  it.  But  all  the  evidence  goes  to 
shew  an  acceptance ;  and  there  was  no  contrariety. 

Another  objection  has  been  made,  that  it  does  not  appear 

that  the  charter. was  accepted  by  a  majority  of  those  named  in 

it.    I  am  by  no  means  satisfied  that  it  was  necessary  that 

it  should  be  accepted  by  a  majority  of  them.    I  hold  that 

there  is  a  great  difference  between  a  charter  granted  in  general 

tcirms  to  incorporate  the  inhabitants  of  a  city,  and  a  charter 

^ikc  the  present^  which  creates  distinct  parts  of  the  corporate 

bcDdy,  fills  up  some  of  the  offices  by  name,  and  leaves  it  open  to 

tl^em  to  elect  t  number  of  freemen.    What  is  said  by  Mr.  J. 

Tates,. 
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1787,     Tates^  in  the  caae  cited  firom  Bumw^  encdy  i|g»ec$  with  iliat 
I  hmt  jo8t  had  dowiu    That  was  the  cue  of  die  coQcge  A 


TheKiif*  phpiciaoK.  In  Ac  diarar  grmnted  to  dMi,  skpflwnsby 
Ammt.  namcjaadallothcroof  tlicFacukyrfandindicckyrfX«*«i 
Bie  made  a  body  corporate :  but  die  Gomt  hdd  diat  aSl  die 
practising  physicians  in  iMdon  were  not»  bjr  virtse.  d  diis 
charter,  nembcn  of  the  oorporation.  Iiord  MmufiM  said,  diat 
die  corporation  we»  only  bound  to  adnut  every  perm  whoD 
they  on  eaouninadon  thought  fit  to  be  admitted;  anddutany 
person  ivho  came  widiin  diat  description  had  a  right  to  be  ad- 
mitted.  TaUs  J.  said  (ii),  «<  I  am  far  ftom  AinKng  that  all 
««  die  men  of  and  ia  Lmdoih  d«n  pracdsmg  physic,  were  jb- 
«coppoiatcdbydicc3harter.  Theinwwiwrfrgramceniiulcrike 
«  charter  were  the  six  persons  pardcuhrly  named  in  it.  l^Jf 
«<  rest  were  to  be  admitted  by  diem.  They  were  not  ^>^^ 
«  made  members.    They  were  first  to  gif«  dicir  consent,  before 

« they  became  members :  they  could  not  be  incorppn^  ^^ 
«  out  dicir  consent.'*  Now  diat  charter  seems  applicable  »  *^ 
present  case.  For  the  king  by  dns  charter  appdaisd  >  <^^^° 
smnber  of  aldermen,  and  a  certain  number  cf  comnon  coon- 
cihnen«  Ilese  then,  acoording  to  the  hmguage  ^  ^*  J;  ^^ 
me  the  immediate  gnmtees  of  the  Crown;  andap<nver'>>^'^' 
wardsgiven  to  them  to  swear  freemen  upon  Aciriwp^'®' 
first  taking  die  oadis.  Therefore  it  appears  tome,  that  thescw^ 

*  mensundin  the  same  fight  in  which  (l»^P^>'*^^^^"^^f^ 
tise  physic  in  Laiim.  The  corporation  hsivc  a  P^^^^ 
to  diem  to  swear  in  certain  persons  on  thekdoiiigpa«*^* 
But  if  die  law  we©c  not  so  $  if  any  number  of  freemc»**  ^ 
'  cepted,  it  would  have  been  suSdefit ;  for  the  ^^^^!^ 
i^efinite  body.  And,  in  a  oorporaiaon  ^^^^^J^TK 
integral  parts,  if  any  of  die  f fe«ne«,  ^^^^^^^^  fiis 
attend  the  meetings <tf  the  oorporution,  *^**'*^j^ 
not  Inquired  In  all  cases  that  a  msgority  of  the  whc*"*^^  ^  .^ 
be  present.    And  if  a  smaUer  nuoAcr  f han  a  majrtJlf   ^ 

definite  part  of  the  corpomtion  be  sufficient  t0'<»P^"^^^ 
assembly  for  doing  corpoiase  acts,  after  dniy  aie  '"'^J^ 
it  will  be  difficult  to  find  a  reason  why  die  ^^^**2««rf 
not  accept  the  charter.  Whedier,  after  hcarf»g  *  ^^ 
'die  Court  on  diesc  points,  die  parties  ii»y  Acfoee  ^^^^^^ 
again  in  tMs  <;ase,  is  for  ^rir  oonstderadcm.  ^  ^ 

(•)  4  hurr.  1199.  if^ 
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hottld  be  tried  again,  these  pleadings  are  so  defective,  that  I     l^9^• 
recommend  it  to  both  parties  that  they  should  be  amended. 


To  begin  with  the  plea :  it  sets  out  with  stating,  "  that  the  '^^^^^^^ 

<  mayor  and  citizens  of  Chester  have  from  time  immemorial,    Amert* 

<  and  by  divers  charters  andgrants^lbf  divers  Kings  and  Queens 
(  of  Englandi  been  a  body  corporate  and  politic,  in  deed  and  in 
^  £sict.^  It  is  impossible  to  suggest  any  reason  why  this  aver^ 
nen't  was  made  ;  it  was  likely  to  have  the  efiect  which  it  pro-  . 
uced  at  the  trial,  of  embarrassing  the  cause,  and  raising  the 
oubt  whetiier  the  charter  of  CbarUs  the  Second  should  or  should 
iot  be  considered  to  have  been  granted  to  a  corporation  then  in 
eing.  It  is  true  that  the  plea- has  not  actually  stated  that  they 
rere  a  corporation  at  the  rime  when  the  charter  of  Charles  the 
lecond  was  granted :  but  this  allegation  is  altogether  unneces- 
ary.    The  defendant's  case  is,  that  this  was  an  oripnal  charter 

)F  incorporation  ;  and  therefore  it  was  immaterial  for  him  to 
tate  a  prior  corporation.  The  defendant  has  then  stated  the 
rharter  in  the  proper  way,  « that  it  was  accepted  by  the  citizens 
*  and  inhabitants.''  But  this  is  followed  by  another  averment, 
vhich  is  quite  new,  and  which  is  the  foundation  of.  another 
ssue,  namely,  <<  that  the  mayor,  aldermen,  and  common  coun-  * 

<  cilmen,  or  the  greater  part  of  them,  did  exercise  the  liberty, 
=<  privilege,  and  franchise,  of  making,  electing  and  choosing  of 

<  aldermen  of  the  said  city,  according  to  the  direction  of  the 

<  said  charter."  Now  this  is  perfectiy  nugatory  and  unnecessary ; 
for  if  the  charter  were  accepted,  they  were  bound  to  act  under 
t;  this  Court  would  have  compelled  them  to  act  under  it.  But 
the  plea,  in  speaking  of  the  manner  in  which  it  was  accepted, 
only  says  that  the  charter,  as  to  the  election  of  aldermen,  was 
iuly  accepted.  It  is  impossible  to  support  this  issue  in  any  way. 
The  averment  proceeds  on  a  mistake,  by  supposing  that  a  char- 
ter may  be  accepted  in  part,  and  rejected  as  to  the  rest.  The 
only  instance  in  which  I  have  ever  heard  it  contended  that  a 
cluurter  could  be  accepted  in  part  only  is,  ^here  the  king  has 
granted  two  distinct  things,  both  for  the  benefit  of  the  grantees: 
there,  I  know  that  some  have  thought  that  the  grantees  may  take 
one  and  reject  the  other.  However  that  may  be,  it  cannot  ex- 
tend to  this  case.  This  corporation  must  either  have  accepted 
in  tot09  o'  no^  3t  ^U }  if  they  could  have  accepted  a  part  only  of 
the  charter,  they  would  have  been  a  corporation  created  by 
themselves,  and  not  by  the  king.  If  a  charter  directed  that  the 
corporation  should  consist  of  a  mayor,  aldermen,  and  twenty- 

Vol.  I.  R  r  four 
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1787.     four  common  councilmcn,  they  could  not  accept  the  charter 

for  the  mayor  and  aldermen  only,  omitting  the  common  coan- 

^*J?«r°  c'^«^«"-  I'  **  impossible  to  support  this  part  of  the  pla;  there- 
AuiRT.  fore  this  allegation,  confining  the  acceptance  of  the  charter  as 
to  the  aldermen  only,  ought  to  be  amended.  In  the  icplka- 
tion,  the  prosecutor  has  taken  the  issue  on  the  first  aTenncnt 
larger  than  the  plea ;  for  it  says,  «  that  the  said  mayor  ind 
«  citizens,  at  the  time  of  the  making  of  the  said  letters  patent  a 
« the  said  plea  mentioned^  were  not,  nor  have,  from  time  immc- 
«*  morial,  been  a  body  corporate,  isTe.^  neither  can  tMs  be  sop- 
ported.  There  are  three  other  replications ;  one  of  whkh  in- 
troduces the  order  of  privy  council  for  amoving  the  corporation. 
I  read  that  part  of  the  charter  in  a  diflercnt  sense  from  diatin 
which  it  is  understood  by  the  counsel  on  cither  side  ;  for  the 
charter  states  that  the  king  reserves  to  himself  «« a  power  by  any 
«  order  of  him,  his  heirs  or  successors,  in  privy  council  made, 
<«  under  seal,  to  them  respectively  signi^ed,  to  amove  them,  or 
«<  any  of  them.'*  But  in  looking  farther  into  the  charter  h  ap- 
pears to  me,  that  that  clause  does  not  warrant  a  genenl  amoral 
of  the  whole  corporation.  It  only  means,  that  the  long  intend- 
ed,  and  has  by  the  words  of  the  charter  reserved  to  himself,  Ac 
power  of  amoving  one  or  more  of  the  individuals  of  die  corpo- 
ration who  misbehaved,  and  not  of  destroying  the  corponbon 
itself ;  for  it  afterwards  directs  that  in  case  of  such  amoral  the 
remaiftder  of  the  corporation  should  elect  others  in  their  room  ia 
the  manner  directed  by  the  charter.  If  that  be  the  true  con- 
struction of  the  charter,  one  of  the  replications  is  cntirdv  ^ 
of  the  question. 

With  respect  to  the  other  replication ;  it  is  idle  on  this  record 
to  state  what  was  the  ancient  constitution  of  the  corporatioo  b> 
fore  the  judgment  of  ouster  in  the  quo  warranto  ;  becaose  the 
defendant  has  by  his  plea  put  his  election  upon  the  cbarter  of 
Charles  the  Second  ;  he  must  stand  or  fall  by  that ;  toi  there- 
fore it  was  nugatory  to  state  the  charter  of  Henry  the  Seventh, 
or  any  other  charter  granted  to  this  corporation. 

I  have  thrown  out  these  hints,  that  the  parties  may  take  diem 
into  their  consideration.  But  if  this  record  goes  down  to  trial 
again  in  its  present  state,  and  the  G)ttrt  should  entertain  the 
same  opinion  that  I  do  now,  I  do  not  know  any  case  that  cm 
call  more  for  the  animadversions  or  censure  of  the  Coait. 

Rule  absolute. 

Rose 
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Rose  against  Christfield. 

riARROWhaA  moycd  on  z  former  day  to  discharge  the  Mmiaj, 
defendant  out  of  the  custody  of  the  marshal  in  this  action,  •'*■•  *^ 
the  plaintiff  not  having  proceeded  to  trial  or  judgment  within  ^i^  ^'^^^ 
three  terms  after  the  delivery  of  the  termination.    The  de-  lonerwhois 
fcndant  was  arrested  in  Augua  1783  by  the  sheriff  of  Kent.  S^wi^I 
The  dedaratbn  was  delivered  on  the  20th  of  November.     On  ^]rs  con- 
the  ^doi  February  J 184^  no  plea  having  been  filed,  interlocutory  onljholit 
judgment  was  signed  without  demand  of  a  plea.    On  the  26th  J^^^f  "j** 
Q>i  February  z  plea  was  filed.     And  the  defendant  having  re-  ihnamiCMs- 
moved  himself  into  the  Ksfig^i  Bencb^  and  disputing  the  regu-  *^tVt^ 


larity  of  the  judgment,  the  plaintiff  on  the  15th  of  July  volun-  Pj^ 
tarily  waved  the  judgment,  and  gave  notice  of  trial.    In  the  prisoner  on 
Mcbaebuat  Tern  following,  the  plaintiff  signed  judgment,  and  ^^^''' 
the  day  after,  he  charged  the  defendant  in  execution.  wdeabie  for 

P^bfur  shewed  cause,  and  contended  that  the  rule,  that  when  famy^'he"' 
a  pnaoner  is  once  supersedeable  he  always  continues  so,  extended  ^^^^  ^e 
only  to  those  cases  where  the  prisoner  was  in  custody. on  the  of  chat  after 
same  process  (a);  and  that  if  the  defendant  were  entitled  to  be  ^haned  in 
superseded,  when  he  was  in  custody  on  mesne  process,  he  had  execuuon, 
lost  diat  privilege  when  he  was  charged  in  execution.    That  .nj  oi^or* 
this  was  the  only  possible  way  of  enforcing  judgment  against  a  ^"j*?  ^^^ 
prisoner,  that  the  demand  of  a  plea  was  unnecessary,  except  that  groimd 
when  the  defendant  was  in  Court.    Rules,  K.£.  g  ^*^  ^^^^ 
Bat  even  supposing  he  was  entitled  to  be  superseded,  he  ought  chained  in 
to  have  appUed  within  a  reasonable  time  to  complain  of  a  mere  [x  b.  andV. 
irregularity.  361.  i^^'- 

BuLLXR,  }.  (b).  In  the  case  of  a  prisoner  in  this  G>urt  there  and  p.  367. 
oust  be  a  demand  of  a  plea.  If  he  is  in  the  custody  of  the  ^^^-^^o-l 
sheriff,  no  demand  is  necessary.    The  question  how  far  a  pri- 

(a)  Th*  Lmim  AtwrUM  Qampamy  apinft  PerAtMu 

'Htt defendant,  who  wat  a  prisoner,  moved  for  a  lupencdcas  on  the  ground  that 
the  pbifltiffhad  not  proceeded  to  trial  or  judgment  within  three  termi  after  the  decla- 
ntioD  was  delivered. 

J^tumugtm^  against  the  fole,  contended  that,  u  die  defendant  was  oii^Uj  in  coi- 
^itthe  suit  of  the  pUbtifi  under  airM»/rms»i,  and  after  the  judgment  was  charged 
IB  necntion,  he  could  not  theitfore  be  discharged. 

Ctvfer  for  the  dclendant  insisted  on  the  old  principle,  thAt,  if  a  prisoner  be  once 
npeisedeaUe,  he  always  continues  so ;  and  then  that  the  plamdIB  could  not,  by 
chai]png  the  defendant  in  execution,  naka  that  right  and  regular,  which  befiva  was 
*n)og  snd  improper. 

Pir  Curiam,  Af  to  the  principle  laid  down  it  extends  only  to  the  tomt  pneett : 
*iM)  where  the  nature  of  the  charge  is  altered,  as  in  the  pr^nt  case,  to  a  chfigt  M 
MicKfiM,  it  is  quite  otherwise.    This  pcnnt  has  been  repealtdl/  determined. 

Rule  discharged. 

<^}  Mr.  J.  AfBBvmsT  was  abient  this  day. 

o  *  /»  flnner 


flCLO. 
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17S7.     ttmer  in  custody,  who  was  entitled  to  be  superseded,  could  be 

proceeded  against,  was  gone  into  in  the  case  of  Foj^.Penj{a\ 

^^^     in  the  Common  PUas.    There  the  plaintiff  brought  an  action 
*i"*Il*^'   against  the  defendant,  in  which  he  was  nonsuited.    The  dc- 
s  fendant  brought  an  action  against  the  phuntiff,  and  recovered  % 
trerdict ;  and  both  the  judgments  were  signed  in  Trhntj  Term 
7  Geo;  3.    The  plaintiff  was  immediately  taken  in  execution  on 
the  judgment  of  nonsuit ;  and  was  entitled,  and  applied,  to  be 
discharged  at  the  last  assizes  under  the  Lords'  Act ;  but  the  de- 
fendant agreed  to  pay  him  his  2/.  4J.  per  week.    In  j^  tbc 
defendant  failed  to  pay  him  his  allowance,  on  which  the  plain* 
tiff  applied  to  be  discharged :  but  before  he  had  obtained  as 
order  for  that  pulrpose,  the  defendant  took  him  in  execution  on 
the  other  judgment.     And  it  was  insisted  that  he  should  hare 
been  charged  in  execution  on  the  second  judgment  within  two 
terms  after  judgment  obtained :  but  it  was  answered  that  be 
never  was  in  custody  in  that  suit,  and  therefore  hot  within  tbc 
rule }  to  which  the  Court  agreed.    Then  it  was  objected,  that 
he  being  in  custody  only  on  the  judgment  of  nonsuit,  and 
being  supersedeable  in  that,  he  could  not  be  charged  in  execu- 
tion at  all ;  and  of  this  opinion  were  the  whole  Court:  diough 
they  agreed,  that  if  he  had  been  once  actually  superseded,  and 
out  of  custody,  he  might  have  been  taken  again  on  a  afiatei 
jaiiifacundum  on  the  other  judgment  immediately  by  the  dieriff, 
or  if  he  had  not  been  supersedeable,  the  charging  htm  m  eieco- 
tion  would  have  been  proper.    Therefore  he  was  discharged. 
But  I  believe  that  Court  were  soon  afterwards  satisfied,  diat 
'  such  a  determination  was  attended  with  in6nite  mischief  and  in- 
convenience; for  the  result  of  it  was,  that  a  prisoner,  who 
was  supersedeable,  but  not  superseded,  could  not  be  proceeded 
against  at  all.    For  if  in  actual  custody,  he  could  not  be/im- 
ceeded  against  like  a  person  out  of  custody,  and  if  endcied 
to  be  superseded  he  could  not  be.  proceeded  against  as  any 
other  prisoner :  and  I  understand  the  practice  in  that  Court  is 
now  otherwise  settled  (^).    The  rule,  that,  where  a  prisoner  is 
once  supersedeable  he  is  always  so,  must  be  understood  widi  tlus* 
qualification ;  that  he  is  only  supersedeable  so  long  as  he  ftfloains 
in  the  same  custody  and  under  the  same  process.     For  the  moment 
the  nature  of  the  custody  is  changed,  that  rule  ceases,  llierefaic 
if  a  prisoner  be  supersedeable  for  any  irregularity,  as  for  want 
of  a  demand  of  a  plea,  he  cannot  take  advantage^cf  daiC  after 
he  is  charged  in  execution,  supposing  he  has  any  opportunity  of 

W  C.  B.  Tr.  8  G,  3.  (^)  va  Huiiihgi  M.Ktvkl^  %Bvt,  x04«. 

applying 


IN  THE  TVentt-seyenth  Teab  OF  GE^bRGE  III.  593 

applying  on  that  ground' before  he  is  charged  in  execution.  1787. 

Now  here  the  defendant  had  ample  timej  for  judgment  was  ■ 

signed  in  Aficbaelmas  Term  17849  and  he  might  hate  applied  in  ^^^ 

the  Trittiiy  Term  foUowbg.  Sf  *"J* 

Rule  discharged  («). 

(a)  Vide  HuUhinia  ▼.  Ktmriti^  %  Burr*  IO48.    fFtlkhmm  v.  Ji»fui,  poit.  3  voL  39s. 


riSLS. 


Do£  on  the  Demise  of  Mart  Lyde  against  Ann  Ltde.  ^Uma^, 

Jtuh  3iit. 
nnHIS  was  an  ejectment  for  leasehold  premises  in  S/.  Mwrj^  if  a  tcnn  be 
•■-  U^Bom,  Middksex,  on  the  demise  of  Marj  Lyde,  widow,  ^^^^ 
laid  on  the  26th  of  Dicemkr  1785,  and  tried  at  the  last  Sittmgs  life,  ind  af- 
at  Westwimterj  before  Bvllir,  Justice,  when  the  jury  found  a  ^^^ 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  die  Court  on  ^*Jjr^ 
a  case  resenred.  .  life,  ind  if. 

5.  Ljde^  possessed  of  a  term  in  the  premises  not  yet  expired,  by  J^^*^. 
will,  dated  i6th  March  1775,  g^TC  them  to  his  son  G.  Ljity  for  tanrivor  to 
life,  and  after  his  decease  to  Margaret  his  wife  for  life,  and  after  ^  g.  x^ 
the  decease  of  the  survivor  to  the  children  of  George,  share  and  share  '^f* «;( 
aSiej  but  if  George  should  die  without  Issue  of  his  body,  then  to  sndtfG.Z.. 
his  son  Robert  Lyde  for  life,  and  after  his  decease  to  Mary  his  f^^J^^ 
wife,  with  the  like  limiutions  to  the  children  of  Robert,  as  to  body,  then 
those  of  George ;  and  if  Robert  should  die  without  issue,  then  over.  {J^^  ',^"  ^f ' 
On  the  1 2th  of  May  1778  the  testator  died.  On  the  17th  May  tcrhiide- 
1778  Margaret  died,  having  had  one  daughter  only  by  George  Mmry\M 
Lydt^  who  died  an  infant  in  the  lifetime  of  the  testator,  and  JU^^^fih 
before  the  date  of  his  will.    In  May  1784  Robert  Lyde  died  «in«nden 
without  issue,  having  made  his  will  and  appointed  Mary,  the  limitation 
lessor  of  the  plaintiflF,  his  executrix.     On  the  22d  October  1785  ^^''g' " 
George  Lyde  died  withe  ut  issue,  leaving  a  second  wife,  the  de-  case  G.  L. 
fendant,  his  executrix  and  residuary  legatee.  01?  laving 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  ?  »«"••  ^ 
Morgan,  for  the  lessor  of  the  plaintiff,  admitted  that  the  rule  during  hit 
had  been  laid  down  in  many  of  the  old  cases,  that  the  words  of  ^' 
a  devise,  if  they  could  carry  an  estate  tail  of  a  freehold,  would 
give  the  whole  interest  in  personalty  (a) :  but  in  the  latter  cases 
the  intention  of  the  testator  has  been  attended  to ;  and  a  devise 
over  of  a  chattel  <<  after  failure  of  issue,"  or,  «  dyipg  without 
«  issue,**  has  been  held  good,  where  it  could  be  collected  that 

(a)  3  a.  Cmu  t. 

the 
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1 787.     the  testator  meant  <<  without  issnc  living  at  the  time  cf  the  death 
«  of  the  dcviacc/'     Athnson  v.  HtOcbimon^   3  P.  Wms.  258. 


^^*      2  JEy.   Co/.  Ahr.  294*    /^v&/f  V.  Cooper^  i  P.  Ww.  198. 
Ltdi.     jCri/^  T.  Fovikr^  6  Browffs  Pari.  Cat,  309,     And  in  Bfgfr  r. 
Bensky  (tf),  the  Lord  Chancellor  said,  <<  was  not  the  argament  in 
^  Keily  V.  Fowler^  that  the  obvious  meaning  of  the  words,  *  shall 
<(  die  without  issue/  was  a  general  failure  of  issue,  but  control- 
^  table  by  words  or  circumstances  ?''  Now  in  this  case  the  general 
words,  <<  die  without  issue  of  his  body,"*  are  contndled  by  tboie 
which  precede,  namely,  the  childptn  of  his  son.     In  MadkK  t, 
itmns  (i),  where  there  was  a  bequest  of  personalty  to  A.  S.  wife 
of  J.  S.  for  life«  and  after  her  death  the  yearly  interest  was  be- 
queathed to  her  children  by  J.  S.  and  for  want  of '  «ttdi  issue, 
then  over,  the  devise  over  was  held  to  be  good  ;  the  words  *<  for 
^  wa^t  of  such  issue,*  being  the  same  as  «  for  want  of  such 
«<  children.**  So  that  here  the  limiution  is  good,  because  it  omit 
take  efiect  (if  at  all)  on  the  death  of  George  leaving  no  issue 
living,  and  not  after  an  indefinite  failure  of  issue.    In  the  case 
of  Shejfield  v.  Lord  Orrery  (c).  Lord  Hardviidte  said,  that  if  a 
liniitation  of  a  chattel  be  confined  within  a  life  or  lives  in  bong 
or  within  ten  months,  or  the  birth  of  a  child  after,  or  in  case  of 
die  death  of  such  child  before  twenty-one,  or  if  limited  on  a 
contingency  to  a  person  who  never  takes,  the  limitation  over  is 
good.    Where  there  was  a  bequest  of  a  term  in  trust  for  F.  L 
for  life,  and  to  his  first  and  other  sons  in  tail,  and  in  default  ef 
ittcb  issue  to  daughters,  to  be  divided  bet¥reen  them  share  and 
share  alike,  and  in  default  of  daughters,  then  over  to  the  pboB- 
ti£r,  and  F.  L.  died,  never  having  had  a  son  or  daughtei^  it  wis 
adjudged  that  the  limitation  over  to  the  plaintiff  was  good(^. 
So  where  there  was  a  bequest  of  personal  estate,  ^c  to  the 
first  son  of  the  testator's  daughter,  who  should  attab  twcatf- 
one,  and  if  no  son  should  attain  that  age,  to  J.  S.,.tkefiiBita- 
tion  over  to  J.  5.  was  holden  good  (e).    And  ia  all  those  cases 
where  the  Court  has  held  a  devise  over  of  personalty  to  be  void, 
the  words  of  the  devise  were  such  as  would  in  the  caseo£  a  free- 
hold have  created  an  express  estate-tail,  and  not  sudi  as  wouU 
have  created  an  estate^l  by  implication  only;  as.in  JObw^* 
Iiord  Chatham^  6  Br.  Pari.  Cos.  450. 

JFood  for  the  defendant  contended  that  the  limifariftf!  onda 
which  the  lessor  of  the  plaintiff  claimed  was  too  lemptet  as 

(fl).  £r6w»*s  CU.  Car.  igS.  (*)  ft  P.  W^^i.  4M.  (,)  3  JA  aS?. 

W  a  P'  ^mu  6zS.  (.)  3  p.  fTm,.  306. 

being 
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being  to  take  effect  after  an  indefinite  f^ulure  of  issue.    If  this     1787. 

had  been  a  devise  of  a  freehold^  George  Lyde  would  have  taken  

an  estate  tail.     And  the  rule  is,  that  where  a  limitation  of  a      J^^^ 
freehold  will  carry  an  estate  tail,  in  the  case  of  personalty  the     L^^** 
first  devisee  takes  absolutely.  If  instead  of  the  word  '<  children/' 
the  testator  had  used  the  word  <<  issue''  of  the  son  of  George 
Lydt^  there  could  have  been  no  doubc  but  he  would  have  taken 
an  estate  tailf  as  he  had  no  issue  then  living.     King  v.  Melling^ 
I  VetOr.  225.  2  Lev.  58.     And  the  subsequent  words  used  by 
the  testator  are,  <<  if  he  shall  die  without  issue ci  his  body}"  so 
that  it  appears  that  he  used  the  words  <<  ebildret/^  and  *<  issued' 
as  synonymous.  The  testator  meant  that  all  the  issue  of  George 
Ljde  should  take,  and  not  that  it  should  be  confined  to  his 
children  only ;  because,  by  such  a  construction,  if  a  child  of 
George  Ljde  died  during  the  life  of  the  father,  leaving  a  cbild^ 
such  grandchild  would  be  excluded.  There  is  no  case  in  which 
it  has  been  decided  that  such  general  words  as  the  present  have 
been  confined  to  dying  without  issue  at  the  time  of  the  death. 
In  Lord  Beauclerk  v.  Dormer  (a),th€rewas  a  devise  to  the  de- 
fendant, and  if  be  died  without  issue,  then  to  the  plaintiff;  and 
the  question  being,  whether  these  words  «  if  she  die  without 
« issue''  should  be  restrained  to  issue  at  the  time  of  her  death. 
Lord  Hardwicke  said,  as  the  words  are  general  and  unrestrained, 
they  cannot  be  confined  to  the  defendant's  dying  without  issue 
at  the  time  of  the  death.  The  same  doctrine  was  held  in  Sabem 
V.  Saltern^  2  Atk.  37$.     In  Destoucbes  v.  Walker  (*),  there  was 
a  bequest  to  CL  Hedges  of  all  the  testator's  money  and  stock  in 
the  funds  *,  but  in  case  he  died  without  issue,  then  he  willed 
that  all  his  effects  should  be  equally  divided  between  his  nearest 
relations  which  should  at  that  time  be  living  }  Lord  Nortbington 
was  of  opinion  that  the  limitation  over  was  too  remote.  And  in 
Btnvden  v.  Lord  Galway  (r),  where  there  was  a  bequest  of  per- 
sonalty to  G.  Bowden  for  life,  and  if  he  had  no  heirs,  then  to  his 
sister  ;  Lord  Chancellor  Northington  held  that  the  bequest  to 
G.  Bowden  amounted  to  a  gift  of  the  absolute  interest,  and  that 
the  limitation  to  the  sister  was  void.     The  cases  of  Daw  v. 
I^rd   Chatbamf  and  the  Attortiej  General  v.  Herd(d)t  are  to 
the  same  effect ;  and  in  the  latter  of  those  all  the  cases  which 
have  been  now  cited  by  the  plaintiff  were  considered.     There 
ia  BO  one  case  in  which  it  has  been  decided  that  the  words 

(«)  %  jfA.  308.  W  C^T'  LiOPd  Narfiuigimi^  MhB.  1764. 

(0  Cw,  Lord  N^rtBwgimif  Jkttmkr  1764.        (d)  BrnvH's  Cb.  Cau  179- 

«  dying 
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1 787.     «  dying  without  issue**  have  been  restrained  to  "  issue  Uving  at 
"  the  death  of  the  devisee,"  without  other  words  or  cnrum- 


«^?J!i      ^^"ces.     In  Forth  v.  Chapman  (a),  great  stress  was  laid  on  the 
Ltde.     word  "  leaving/*  In  XeUy  y.  Fowler,  there  were  particukr  words 
and  circumstances  to  vary  the  general  construction^    But  hoc 
this  is  a  limitation  over  after  failure  of  issue  indefinitely,  with- 
out any  other  words  to  control  them, 
[x  A  &  p.       AsHHURST,  J.    It  is  very  true  that  there  has  been  a  rarictf 
*'^'J  and  contradiction  of  determinations  upon  this  subject :  but  the 

general  principle  that  governs  these  kind  of  cases  is  this;  where 
there  is  an  express  limitation  of  a  chattel  by  wordsy  which,  if 
applied  to  a  freehold,  would  create  an  express  estaU4ml^  the 
whole  interest  vests  absolutely  in  the  first  taker,  and  a  limitation 
over  of  such  a  chattel  is  too  remote  to  take  efiect.  But  where 
there  is  no  such  express  legal  limitation,  the  Court  will  consider 
the  intention  of  the  tesutor.  Here,  there  is  no  such  strict  legal 
limitation  5  and  the  intention  of  the  testator  is  evident.  The 
words  are,  «  I  give  and  bequeath,  fifr.  to  my  sou  George,  for 
«  life,  then  to  his  wife  for  life,  and  after  the  decease  of  the  sur- 
"  vivor  of  them,  then  to  his  children,  and  in  defauk  ^  iisue, 
"  then  over;**  this  is  not  such  a  limitation  as  must  in  iu kgal 
operation  constitute  an  estate  tail.  Then  it  is  open  to  us  to  con- 
sider  the  intention  of  the  testator  \  and  of  that  there  can  be  no 
doubt     The  plaintiff  is  entitled  to  recover. 

BuLLER,  J.  Nothing  in  my  opinion  can  raise  a  doubt  in  this 

case,  but  overwhelming  it  with  a  number  of  cases.  For  it  seems 

to  me,  if  this  will  be  read  in  the  manner  in  which  it  ought  to  be, 

and  which  is  the  true  way  as  laid  down  by  Lord  Ch.  J.  WVn^ 

in  the  case  of  Keiiy  and  Fowler,  viz.  to  read  the  words  of  the  wfll 

with  reference  to  the  rules  of  hw,  it  cannot  admit  of  any  doukt 

Two  distinctions  have  been  taken  in  former  cases,  which,  i 

they  hold,  will  govern  the  present.    The  first  is,  thatifldie 

case  of  a  bequest  of  a  term  or  chattel,  the  words  «  dying  with- 

^«  out  issue'*  shall  be  considered  with  a  double  aspect  comprising 

two  contingencies;  the  one,  if  the  person  die  without kanng 

issue  ;  the  other,  if  he  die  leaving  issue,  which  afterwards  die 

without  issue.  Now  unless  that  rule  be  exploded,  it  will  decide 

the  present  case  5  the  contingency,  on  which  the  limitatum  was 

to  take  efiect,  having  happened  within  the  time  limited. 

The  second  distinction,  which  was  taken  by  Lord  Macelesfidi, 
IS  between  an  fpcpress  and  an  impKed  estate  tail,  in  the  case  of  a 

bequest 
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bequest  of  a  term:  whether  that  distinction  has  been  shaken,  or     1787. 

whether  it  was  wise  to  depart  from  it  after  it  became  a  rule,  it  • 

IS  unnecessary  now  to  determine.   Because  in  this  case,  upon  the     J^^J^^ 
face  of  the  will,  the  intention  is  plain,  and  if  the  intention  of     Ltoi. 
the  testator  is  clear,  there  is  no  case  in  law  which  says  that  the 
intention  shall  not  prevail. 

As  to  the  argument,  that  if  this  had  been  a  devise  of  a  free- 
hold the  words  would  have  created  an  estate-tail,  and  therefore 
diat  when  applied  to  personalty,  the  whole  interest  vests  in  the 
first  taker :  if  the  foundation  of  that  argument  fail,  there  b  an 
end  of  every  thing  which  is  built  upon  it.  Now,  in  my  opinion, 
nothing  is  so  clear  as  that,  if  this  had  been  a  devise  of  a  freehold, 
it  would  not  have  given  an  estate-tail.  It  is  to  George  Lyde^  and 
after  his  decease  to  M.  his  wife  for  life,  and  after  the  death  of 
the  survivor  of  them  to  their  children  share  and  share  alike. 
Bat  an  estate  tail  is  to  a  man  and  the  heirs  of  his  body  in  suc^ 
cession:  that  is  not  the  case  here,  for  by  the  express  words  all  the 
children  are  to  take  equally  ^  and  to  do  that  they  must  take  as 
purchasers. 

But  this  being  a  bequest  of  a  term,  I  shall  again  have  recourse 
to  Lord  Ch.  J.  IFilmjfs  doctrine  in  Keily  and  Fowler^  where 
the  words  were  *•  heirs  of  the  body,"  and  he  there  said,  «<  the 
'<  truth  is,  we  are  bound  to  an  artificial  and  technical  sense  of 
"  those  wprds,  unless  there  is  an  apparent  intention  in  the  tes- 
"  tator  of  using  them  in  their  natural  meaning/'  And  for  that 
purpose,  which  is  in  favour  of  common  sense,  the  most  trifling 
circumsunce  is  sufficient. 

In  that  case  the  words  "  heirs  of  the  body,"  though  strict  legal 
words  of  limitation,  were  controlled  by  very  slight  circumstances 
wdecd.  In  this  case  the  circumstances  arc  very  strong.  The 
testator  has  given  to  the  children  the  interest  of  these  premises, 
snare  and  share  alike,  that  is  for  ever;  so  that  the  contingency, 
upon  which  the  limitation  over  is  founded,  could  only  be  in  case 
there  were  no  children.  As  to  the  real  intent  of  the  testator, 
It  is  evident,  if  it  were  only  from  the  circumstance  of  the  re- 
minder over  to  Robert  being  for  life,  that  the  testator  meant 
u^e  limitation  must  t^ke  place  (if  at  all)  Mrithin  the  scope  of  a 
fife  in  being,  which  entirely  excludes  the  idea  of  an  indefinite 
failure  of  issue.  In  a  very  full  note  of  the  judgment  in  Kaly  v. 
^ofofcr,  which  I  have  seen,  where  stress  was  laid  on  the  circum- 
stance of  the  limitation  over  being  to  the  executors  named  in 
the  will,  and  that  the  event  looked  to  was  likely  to  be  within 

their 
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1787.     their  life,  it  was  .said,  «  we  arc  not  to  consider  of  legal  consc- 
««  quences  of  legal  representations,  but  only  what  the  testator 


^«>ir     **  meant  by  giving  it  to  his  executor/*    In  this  case  it  docs  not 

Ltdi.     require  so  much  reasoning  ;  because  the  testator  hat  cxpessly 

given  the  estate  to  R.  Ljde  for  life,  in  the  event  of  C,  ljdi% 

dying  without  issue;  which. shews  that  the  testator  looked  to 

the  event  of  G.  Lyd^%  dying  without  issue  at  the  time  o(  his 

death. 

Postca  to  the  plaintiff. 


HTiJm^ay,  Thc  KiNG  agatfist  The  Inhabitants  of  Melkridge. 

Jmu  3xst.  ^ 


"OULE  obtained  by  Chambre  to  shew  cause  why  an  orda 
•■^  of  Sessions  for  the  county  of  Nortbumierlandt  confirmiag 


Wherca 

pJrnltt^"    -^^  ot  Sessions  tor  thc  county  ( 
by  teyeril     ^n  order  of  two  justices  for  the  removal  of  John  PattUvn^  EBsa- 
having  a       ifth  his  wife,  and  their  five  children,  from 'the  township  of  *& 
wmmon  to  ^^'^^'^"i  ^^  ^^c  parish  of  Simonbum^  in  thc  county  of  AW- 
occupy  a  te-  umberland^  to  the  township  of  Melkridge^  in  the  parish  of  Hdt* 
loL  a  year,  whift/e,  in  the  Same  county,  should  not  be  quashed. 
for*Ws  w-       ^^^  ^^^  stated,  that  yM€ph  Pattuon,  the  grandfather  of  tk 
vice  a»  a      Said  John  Pattison^  acquired  a  settlement  in  the  township  of 
hSd'thar"  J^fl^dg^i  by  renting  and  residing  upon  a  tenement  of  the  yearly 
that  gave      value  of  lo/.    That  neither  the  father  of  the  said  JtJmPatUssa, 
tiement. "    nor  he  himself,  did  any  act  to  obtain  a  settlement.    And  that  tbe 
%&!]^^'   settlement  of  the  said  Joseph  Pattison  the  grandfather  wu  the 
derivative  settlement  of  John  Patiison  the  pauper.     And  it  ato 
appeared,  that  the  said  Joseph  Pattison  the  grandfather,  after  his 
so  acquiring  a  settlement  in  the  township  of  MelkrHgt^  hariif 
then  a  family,  was  appointed  to  be  a  herd  to  several  petsoo5 
having  a  right  of  common  upon  a  large  and  extensive  coounoa 
or  waste,  lying  in  the  township  of  Henshaw^  in  the  said  pansh  of 
HaltHvhistU,  That  he  accordingly  entered  upon  his  sud  employ- 
ment, and  removed  with  his  family  to  a  house  situate  upon  the 
said  common,  where  he  resided  several  years,  and  until  his 
death.     That,  as  a  reward  for  his  said  services,  he  was  allowed 
the  exclusive  enjoyment  of  the  said  bouse,  and  of  a  pared  of 
meadow  ground   adjoining  thereto,   and  that  such  house  and 
ground  were  worth  20/.  a  yean 

iflw,  in  support  of  the  order  of  Sessions,  was  proceeding  to 

argue  that  this  case  might  W  di9tipgui$hed  froQi  iH  tbeform^ 

one 
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mes  on  this  snbject^  for  that  here  the  pauper  had  not  occupied     1787. 

he  tenement  a$  his  ownj  but  as  a  servant  of  some  of  the  com«  "■' 

Doners,  and  who  had  no  power  themselves  to  grant  such  a  li.  ^^J^"** 

XDoe  'f  but  he  desisted  from  arguing  it  further,  as  libe  inha. 

The  Court  thought  no  doubt  could  be  entertained  upon  the    ^^'^^^ 

|uestion.  For  they  said  that  the  service  of  the  pauper  was  equi-     kidoi. 

ralent  to  his  paying  rent ;  and  that  the  commoners,  instead  of 

giving  him  so  much  ftioney  by  way  of  wages,  had  permitted  him 

:o  occupy  this  house.  That  the  case  had  expressly  stated  that  the 

pauper  had  the  exclusive  enjoyment  of  the  premises  in  question, 

i^hich  were  worth  20/.  a-year.    That  possession  could  not  be 

stated  in  stronger  terms.     And  that  the  case  of  the  iCing  v. 

FtlhngUy  (a)  was  much  stronger. 

Both  orders  quashed. 

(a)  Antr,45S- 


Paul  against  Jones..  ^"^» 

^HE  defendant  being  indebted  to  Hemming  and  Smith  in  A  nutty, 

90/.  prevailed  on  the  plaintiflF  and  two  others  to  jqjn  "^^^^i^ 

with  him,  in  Janucary  1785,  in  giving  a  warrant  of  attorney  to  ^  of  Af 

confess  judgment  for  that  sum,  Mrith  a  defeazance  thereon,  in  ^^  ^ 

case  the  debt  was  paid  by  three  instalments  of  30/.  each,  in  ^'""^^V 

two,  four,  and  six  months.    Default  was  made  in  payment,  called  uDon 

hi  November  1785  the  defendant  became  a  bankrupt  ^  and  in  ^y  j^*** 

Dumher  1786  obtained  his  certificate.    Before  the  bankruptcy,  f<»«»  ««r 

.      -  .        '  .  ^  I      rr         .  •  «    .  f     hold  the 

tnc  plamtiflF  was  apphed  to  for  payment  by  Hcmmtng  and  SmiU)^  prindpal  te 

but  did  not  pay  any  part  till  afterwards,  when  he  paid  44/.  ^^g^J, 

llie  defendant,  having  been  held  to  bail  for  this  sum,  obtained  ipg  bis  cer* 

a  role  to  shew  cause  why  he  should  not  be  discharged  out  of  [g  r/i. 

custody  on  filing  common  bail,  on  the  ground  that  thb  debt  3^&] 

might  have  beea  proved  under  his  commission.  ^ 

Mif^of  shewed  cause,  and  insisted  that,  as  the  money  was  not 
pud  before  the  bankni^tcy,  the  debt  could  not  be  proved  under 
^e  commission,*and  then  the  certificate  was  no  bar.  Tajhr  v. 
^»fif  and  Another.     Cowp.  $1,^. 

Gamw^  in  support  of  the  rule,  contended  that,  as  default  was 
ttadc  in  the  payment  by  instalments  before  the  bankmptcy,  the 
debt  accrued  at  that  time,  and  consequently  was  capable  of  being 
proved  under  the  commission.  That  this  case  was  disdnguishable 
60m  that  of  Tajbr  v.  MiOs^  because  here  the  plaintiff  was  ap- 
plied to  far  payment  before  the  #onunission  \  mi  therefore  he 

8  w«s 
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1787.    was  endeavouring  to  uke  advantage  of  his  own  neglect    And 

■  he  compared  this  to  the  case  of  Brooks  v.  Lioyd  (a),  where  it  was 

^^     held  that,  as  the  plaintiff  might  have  proved  his  debt  under  the 

JoMst.     commission  of  bankrupt  which  had  issued  against  one  of  tlse  dc- 

fendants  who  was  a  surety,  and  had  neglected  to  do  10,  the 

certificate  operated  as  a  bar. 

AsHHURST,  J.  The  rule  of  law  is,  that  though  a  party  make 
himself  liable  for  the  debt  of  another  by  a  contract  prior  to  the 
bankruptcy  of  such  other  person,  and  he  docs  not  actually  pay 
that  debt  till  after  the  commission  of  bankrupt,  he  cannot  prw 
his  debt  under  the  commission.  Here  it  vas  not  paid  till  after- 
wards ;  and  as  the  debt  only  accrued  by  actual  payment,  there 
was  no  debt  to  which  he  could  swear  at  the  time  of  the  bank- 
ruptcy. 

BuLLEP,  J.  The  two  leading  cases  arc  Goddardr,  Tank- 
heyden{b)f  and  Young  and  Another  v.  Hockley  ^c);  where  Ae 
Court  held  that,  inasmuch  as  the  money  was  not  actually  paifi 
before  the  bankruptcy,  the  debt  should  not  be  barred  by  the 
bankrupt's  certificate.  Those  two  cases  have  been  followed  and 
recognized  by  many  subsequent  determinations.  Till  the  money 
is  paid,  the  party  cannot  prove  his  debt  under  the  connmssios. 
The  case  ot  Brooks  and  Lloyd  does  not  apply  here.  The  bond 
in  that  case  came  within  the  statute  of  7  G.  i.  (d.  \  and  it  was  the 
same  as  if  it  had  been  given  by  one  defendant  alone ;  for  boA 
were  principals.  But  here,  as  this  money  was  not  paid  by  the 
plaintiff,  who  was  only  a  surety,  till  after  the  bankruptcy,  the 
defendant  is  not  entitled  to  be  discharged. 

Rule  discharged. 

(d)  Ante,  17.  (*)  3  misM,  a6a.  (*)  3  HV:.  346.         M  *-  3** 


i 


^Pd!^i!   H<>^PFAST  on  the    Demise  of  Wooixajis  i^ahst 

^^il^'^^T^^^^^^'^^^  for  lands  in  Yorkshire^  tried  at  the  bst 
lands  reiatet  '*-^  Tofk  Assizcs.     After  argument  last  term  by  Chai^t  for 
th^ti^'Sf   *c  lessor  of  the  plaintiff;  and  Law  for  the  defendant-, 
the  admit-        A-sHHURST,  J.  now  delivered  the  opinion  of  the  Court, 
aurrender  aa      The  demise  was  laid  in  Jpril  1 786.    The  plabtiff  proved  ms 
pS!l^»but  =^^«»"tancc  on  the   26th  of  July  1786,  on  a  surrender  by  the 

the  lord.  So 

that  thir  surrenderee  may  recover  in  ejectment  agamst  the  surrenderar,  on  t  douae  laid  ketweo  *« 

rimes  ofsuocDdcr  and  admittance,    l^  Mast.  ^1%.    x6  ibid.  ao8.] 

ddeodaDt) 
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defendant,  by  way  of  mortgage  made  before  jifril  1786;  so     1787. 
that  the  demise  laid  was  before  admittance.     Mr.  Justice  Buller      ' 
on  the  trial  being  inclined  to  think  that  the  title  of  a  copyholder     ^^"' 
was  not  complete  (so  as  to  maintain  an  ejectment)  before  ad-     v^^ 
mittanccy  the  plaintiff  was  nonsuited.     And  there  was  in  the    ^ 
last  term  a  motion  to  set  aside  the  nonsuit.     It  was  argued  on  /y^^^^^^  ^  -^ 
the  part  of  the  defendant,  that  a  surrenderee  cannot  maintain,/^  ^  /!  ^^. 
trespass  till  admittance,  for  which  was  cited  Cro,  Eliz.  349. 
But  we  think  that  the  doctrine  laid  down  in  that  case  will  not 
govern  the  present.    For  trespass  is  a  possessory  action,  and  the 
case  there  put  is  of  a  surrenderee  who  never  was  in  possession  i 
so  that  the  determination  in  that  case  may  be  true.    But  eject- 
ment is  a  fictitious  action  for  the  trial  of  title. 

As  against  all  persons  but  the  lord,  the  litle  of  the  surrenderee, 

after  admittance,  is   perfect  as  from  the  time  of  the  surrender^ 

and  shall  relate  back  to  it.    If  there  had  been  no  admittance 

here  before  the  trial,  it  might  have  raised  a   greater  doubt; 

though  even  then,  in  the  present  case  we  do  not  think  it  would 

have  barred  the  plaintiff's  right  to  recover,  for  reasons  which 

I  shall  state  hereafter.     But  here  there  was  an  admittance  before 

trial,  and  that  shall  by  relation  operate  so  as  to  give  the  plaintiff  a 

complete  title  from  the  time  of  the  surrender;  for  the  admittance 

is  only  a  circumstance  required  by  law  merely  for  the  sake  of 

the  lord.     In  i  Leon.  160.  Rumney  v.  Eves^  it  was  holden,  that 

if  customary  land  do  descend  to  the  younger  son  by  custom,  and 

he  enter  and  leaseth  it  to  another,  who  takes  the  profits,  and 

after  is  .ejected,  he  shall  have  an  ejectione  fimut^  without  any 

admittance  of  his  lessor,  or  presentment  that  he  is  heir;  though 

there  it  hiight  be  as  well  urged  that  the  lessor's  title  was  a  part  of 

^i/,  and  not  complete  without  admittance.     But  if  there  could 

have  been  any  doubt  as  between  the  present  lessor  of  the  pbmtiff 

and  a  stranger,  we  think  that,  considering  the  relation  between  the 

lessor  of  the  plaintiff  and  the  present  defendant,  that  doubt  is 

removed ;  for  this  ejectment  is  brought  agmnst  the  surrenderor 

himself  bf  the  surrenderee.    For  the  surrenderor  is  considered  as 

%  trustee  for  the  surrenderee.  9  Mod.  75.    The  case  of  Davy  v, 

Beardsham  is  there  cited,  which  was,  where  the  testator  had 

agreed  for  the  purchase  of  a  copyhold,  and  pursuant  to  that 

agreement  a  surrender  was  made  out  of  Court  to  his  use;  then 

be  devised  all  his  lands  to  R.  B.  and  died  before  admittance ; 

it  was  decreed  that  the  copyhold  lands  should  pass;  because  the 

-tetator  bad  a  title  in  equity  to  recover  them,  and  the  vendor  stood 

sdsed 
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X787.     aeised  for  him  tiQ  z  legil  convejance  coold  be  inide.  If  tLa 
— — ^  the  surrenderor  U  only  considered  in  the  light  of  a  tnistec  for  tfce 
^ait"    »ttncnderee,  whatever  might  have  been  the  case  fonncrlf,  in 
«K»m4     these  days  the  Courts  have  considered  this  species  of  action  with 
greater  liberality^  and  will  never  suffer  a  trustee  to  set  np  a  for- 
mal objection  against  the  plaintiff's  recovering  the  posscsaon  of 
that  property  which  he  only  holds  in  Ins  right  and  (or  Ms  benefit 
Therefore  on  the  whole  we  think  that  this  nonsvit  ongbttok 
•et  aside,  and  a  new  trial  granted* 

RttleabsQi0tc(a). 

(a)  Vide  4  Stirr,  195a, 


Mi 


jrXiS'.  Turner  against  Winter. 

A  patent  if  fTlHIS  was  an  action  on  the  case  brought  against  die  (fe- 

tpcdfica-  •  fendant  for  infringing  the  plaintifi^s  patent,  which  W2S 

^n  be  am-  granted  to  him  for  producing  yellow  colour  for  painting  in 

givedirec-    oil  or  watcr,  and  making  white  lead,  and  separating  the  mineral 

te^to*^  alkali  from  common  salt,  all  by  one  process.    On  the  trial 

lead  the       before  BuUeTf  J.  at  the  last  Sittings  at  Weaminster^  a  verdict  was 

r*   ^        found  for  the  plaintiff"*,  and  on  a  motion  to  set  aside  thattcrdict 

loJ.]  *  '     and  grant  a  new  trial,  these  facts  were  reported.    The  plaintiff 

within  the  usual  time  had  enrolled  the  following  specification : 

M  Take  any  quantity  of  lead,  and  calcine  it,  or  minium,  or  red 

**  lead,  litharge,  lead  ash,  or  any  calx,  or  preparation  of  lead  ft 

M  for  the  purpose ;  to  any  given  quantity  of  the  above-mentioned 

*'  materials  add  half  the  weight  of  sea  salt,  with  a  sufficient 

<<  quantity  of  water  to  dissolve  it,  or  rock  salt,  or  sal  gemi  or 

<<  fossil  ssjt,  or  any  marine  salt,  or  salt  water  proper  for  die  par* 

<«  pose;  mix  them  together  by  trituration  till  the  lead  bccwncs 

w  impalpable,  or  sufficiently  comminuted.  When  the  maten*'* 

<<  have  been  ground,  let  them  stand  for  twenty-four  booi^  in 

<<  which  time  the  lead  will  be  changed  to  a  good  white,  and  the 

«  salt  decompounded  J  if  not,  the  trituration  must  be  repeated 

««  with  a  furdier  addition,  of  salt,  till  the  white  cokmrbcob- 

«  tained  5  the  decomposition  of  the  salt  may  also  be  brougw 

"  about  by  digestion  or  by  calcination.     The  materials  may  ^ 

«  suffered  to  remain  together,  before  the  alkali  is  separated  by 

«« the  addition  of  water,  for  a  longer  time  than  is  specified  abc^^i 

««  according  to  the  discretion  of  the  operator,  and  the  end  >.c 

«  wishes  to  obtain.     The  yellow  colour  is  produced  by  calcir.ing 

«  the  lead  after  the  alkali  has  been  separated  from  it  till  it  ^^ 

it  acquire 
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»  acquire  the  colour  wanted :  This  will  be  of  different  tints  ac-     1787. 
f*  cording  to  the  continuance  of  the  calcination,  or  the  degree  of  ■ 

«  heat  employed.    The  white  lead  must  be  finished  by  repeated    ^°*"* 
"  ablutions,  and  by  bleaching  it  till  the  white  be  made  perfect."  Wwjtei. 
Dti  the  part  of  the  plaintiff  it  was  proved  that  the  first  eeflct  of 
:he  process  was  the  separating  of  the  mineral  alkali  from  com- 
mon salt ;  that  that  produced  white  lead ;  and  that  by  continu- 
ing the  process  to  a  certain  degree,  and  afterwards  exposing  the 
matter,  the  yellow  colour  was  produced.     That,  as  the  specifica« 
lion  required  the  heat  to  be  continued  till  the  colour  was  obtained^ 
Miy  person  trying  the  experiment  would  necessarily  be  led  to 
fusion.    That  a  chymist  would  see  by  the  specification,  that 
if  less  heat  would  not  answer  the  purpose,  he  must  go  on  to 
fusion.    The  difference  between  fusion  and  calcination,  both  of 
which  proceed  from  difierent  degrees  of  heat  operating  upon  the 
subject-matter,  was  that  the  substance  to  be  calcined  continued 
in  a  solid  form  ;  whereas  fusion  is  a  liquid  state  to  which  the 
substance  may  be  reduced  by  continuing  the  heat.  Instances  were 
produced  by  persons  who  had  made  the  colour  by  the  help  of 
the  specification  after  trying  some  experiments.    In  trybg  those 
experiments  minium  had  been  fused  in  the  firs£  instance.    The 
white  lead  produced  by  following  the  directions  in  the  specifi- 
cation was  not  what  was  sold  as  such,  but  a  white  substance, 
the  basis  of  which  was  lead.    For  the  defendant  it  was  proved 
that  the  patent  colour  could  not  be  made  by  following  the 
directions  of  the  specification.     For  calcination  was  not  suffi- 
cient to  produce  the  effect  intended ;  it  was  necessary  to  go 
on  to  fusion.     That,  as  it  appeared   upon  the  specification, 
minium  or  red  lead  might  be  considered  most  convenient  for  the 
purpose,  because  a  previous  process  was  necessary  to  reduce 
lead  to  minium  or  litharge,  before  the  other  parts  of  the  pro- 
cess wcK  to  be  begun;  minium  and. litharge  differing  only  in 
having  undergone  different  degrees  of  calcination.    But  that 
niinium  would  not  produce  the  effect  unless  first  fysed.    And 
that  if  red  lead  were  calcined,  the  experinOent  would  not  succeed 
without  fusion:  Whereas,  according  to  the  terms  of  the  specifica- 
tion,  fusion  should  be  cautiously  avoided.     That  the  specifica- 
tion was  calculated  to  mislead  also  with  respect  to  the  salts.   For 
fasH  sal  is  a  generic  term,  including  all  mineral   salts :  but 
only  one  species  of  fossil  salt,  namely,  sal  gem,  has  marine  acid, 
widiout  which  the  colour  could  not  be  produced.    That^scveral 
persons  had  tried  to  make  white  lead  by  the.  specification,  but 

had 
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1787.    had  not  succeeded.    They  couW  only  jiroducc  a  grejiih  wlutf 
~~  powder  quite  unfit  for  painting,  and  not  merchantable. 


^aj^h^        Mr.  J.  BuLL£R,  aftcT  reporting  these  facts,  obscrrcd,  that  « 
Winter,  the  trial  three  objections  had  been  taken  to  the  spcdficaiwn. 
1st,  That,  after  directing  that  lead  should  be  calcined,  it  directed 
another  ingredient  to  be  taken,  which  would  not  answer  the 
purpose,  namely,  minium.     Neither  was  it  said  that  the  minism 
should  be  calcined  or  fused  :    But  if  it  had  any  reference  to  die 
preceding  words,  then  it  should  be  calcined,  which  would  not 
produce  the  effect,  fusion  being  necessary.     zJiy^  That  '<  fossil 
salt"  was  improperly  mentioned.    There  were  many  kinds  of 
fossil  salt,  only  one  of  which,  namely,  «  sal  gem**  would  answer 
the  purpose ;  because  it  must  be  a  marine  salt.     3^y,  That  ail 
these  things  put  together  did  not  produce  the  thing  btendcd. 
And  the  patent  was  for  an  invention  to  do  three  things  ia 
one  process,  whereas  one  of  them,  namely  white  lead,  could  noc 
be  produced  at  all  ^  for  that  a  white  substance  Gke  lead  remain- 
ed, applicable  only  to  some  of  the  purposes  of  commoa  white 
lead.     The  learned  Judge  then  said,  that  at  the  trial  he  had  told 
the  jury,  that  if  either  of  these  objections  were  weB  founded, 
it  would  avoid  the  patent. 

Ershine  and  Piggott  shewed  cause  against  the  ruk  for  granting 
a  new  trial,  and  contended  that  in  actions  for  infringing  patents 
it  is  not  necessary  for  the  plaintiff  to  give  any  evidence  to  shcv 
what  the  invention  is,  but  that  it  is  incumbent  on  the  defendaor, 
if  he  objects  to  the  specification,  to  shew  that  it  is  defectivt, 
and  that  persons,  acquainted  with  the  subject,  could  sot 
by  the  assistance  of  the  specification  effect  the  thing  intended. 
The  consideration,  which  the  patentee  gives  for  his  wooofdji 
is  the  benefit  which  the  public  are  to  derive  from  his  invearioB 
after  his  patent  is  expired :  and  that  benefit  is  secured  to  ibcm 
by  means  of  a  specification  of  the  invention. .  But  it  is  notoe- 
cessary  that  that  specification  should  be  such,  as  diat  penonSi 
unacquainted  with  the  terms  of  art,  which  must  necessarily  be 
used  in  writing  it,  should  be  able  to  understand  it.  U  is  suf- 
ficient if  persons  of  skill  can  understand  the  process  by  means 
of  the  specification,  so  as  to  keep  alive  the  discovery  after  tbe 
patentee's  exclusive  title  is  expired. 

The  first  objection  which  has  been  raised  against  the  snfi* 
ciency  of  this  specification  has  no  weight ;  for  though  the  di- 
rection to  calcine  is  applicable  to  all  the  ingredients  in  die  first 
part  of  the  description,  yet  scientific  persons  would  iostandf 

discova 
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discover  what  degree  of  heat  was  necessary  to  be  used  to  each  of    1787. 
those  ingredients  -,  and  that  minium,  being  already  a  calx,  must 


be  fused,    adly,  The  heat  is  ordered  to  be  continued  till  the   ^°^?J" 
experiment  succeeds,  and  the  cobur  is  produced.    Fusion  is  a  Wxntik. 
necessary  consequence  of  continuing  the  heat;  and  this  direction 
would  be  sufficiently  understood  by  all  persons  acquainted  with 
the  subject. 

As  to  the  ad  objection  with  respect  to  the  «  fossil  salt."  The 
specification  begins  with  «  sea  salt/'  which  is  the  genus;  then 
it  afterwank  states  not  <<  any  fossil  salt/'  but  «  fossil  salt,**  or 
«  any  marine  salt ;"  the  marim  sak  is  therefore  the  basis  of  the 
experiment.  So  that  no  fossil  sab  but  what  is  likewise  a  marine 
salt  can  be  taken  under  this  description. 

The  answer  to  the  3d  objection  is,  that  a  speciea  of  white 
lead  is  produced,  though  not  the  common  ceruse ;  and  the  pa- 
tent does  not  profess  to  make  the  common  white  lead.  Besides, 
the  makmg  of  white  lead  wa^  not  the  subject  of  the  present 
action,  which  was  for  making  the  yellow  colour ;  this  accounts 
for  the  plaintiff's  not  being  prepared  to  prove  tins  part  of  the 
specification.  Upon  the  whole,  tins  was  a  mere  matter  of  evi- 
dence, as  to  the  sufficiency  of  the  specification,  upon  which  tl^e 
jury  ha?e  exercised  a  sound  discretion. 

JBearcroft,  in  support  of  the  rule,  was  stopped  by  the  Court. 

AsHHVRST,  J«  I  think  that,  as  every  patent  is  calculated  to 
give  a  monopoly  to  the  patentee,  it  is  so  far  against  the  principles 
of  law,  and  would  be  a  reason  against  it,  were  it  not  for  the 
adrantages  which  the  public  derive  from  the  communication  o£ 
the  invention  after  the  expiration  of  the  time  for  which  the 
patent  is  granted.  It  is  therefore  incumbent, on  the  patentee  to 
give  a  specification  of  the  invention  in  the  clearest  and  most  un- 
equirocal  terms  of  which  the  subject  is  capable.  And  if  it  ap- 
pear that  there  is  any  unnecessary  ambiguity  affectedly  introduced 
into  the  specification,  or  any  thing  which  tends  to  mislead  the 
pablic,  in  that  case  ilk  patent  is  void.  Here  it  does  appear  to 
Q^e,  that  there  is  at  least  such  a  doubt  on  the  evidence,  that 
I  cannot  day  this  matter  has  been  so  fully  and  fairly  examined, 
as  to  preclude  any  farther,  investigation  of  the  subject.  Three 
objections  have  been  made  to  this  specification.  The  first  is,  that 
in  the  specification  the  public  are  directed  <<  to  take  any  quan- 
'^  tityof  lead,  and  calcine  it,  or  minium,  or  red  lead ;"  from 
whence  it  is  infened  that  calcining  is  only  tobe  applied  to  lead:  I 

Vol.  !•  S  s  •  confess 
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1787.    cMfess  IF  the  objectioo  hid  rested  here^  I  shovldhiM  enter* 

■  tallied  some  doiibt. 

TuKNtR       j^^  Q^x(  ohjectioii  h,  that  in  the  sabseqveiit  uutenb  to  be 

^TiK.  added,  diepablicare  diiected  t6add  <«  half  die  m^^rfies 
^  salt,  or  sal  gem,'  or  fossil  salt,  or  an/ marine  salt*  NM 
^  fossil  salt^  is  a  generic  term,  induding  «<  sal  g^m*  asudm 
other  species  of  fossil  salt.  And  I  ondeistand  that  sal  gemiidc 
only  one  which  can  be  applied  to  this  purpose;  aodntdmimg 
tttfisHI  sab  can  only  be  calculated  to  raise  dovbts  and  mki 
die  public.  That  word  cOnM  not  hate  been  added  widi  as; 
good  view  j  it  mtist  produce  thahy  unnecessary  expetnacitti  i 
dierelbre  in  that  respect  the  spedfication  b  not  ao  aoconltit 
it  ought  to  have  been.  * 

Another  obj6dibn  was  taken  as  CO  the  white  lead ;  to  idKh 
It  was  answered  that  die  mTenoon  did  not  profess  to  flnxcoiD* 
mon  white  lead.  But  diat  is  no  answer;  for  if  the  pitentee  bd 
intendid  to  produce  something  only  like  white  lead,  or  as- 
swcrhig  some  of  ^  purposes  of  common  white  kad,  ft  shoold 
have  been  so  eipressed  in  the  spedicadbn.  But  m  trodi  die 
patent  b  for  mskifig  wliite  lead  and  two  other  diisgs  bj  one 
{Process*  llierefoie,  if  die^ptocess,  as  direcied  by  the  spectika* 
don,  does  not  produce  that  whidi  dy  patent  professes  to  do,  the 
patent  itself  is  void.  It  is  certuhdy  of  consequeiine  diat  dft  tenns 
df  a  spbcificaition  should  express  die  inrendon  in  the  ckak^  and 
HUHft  explidt  manter  i  so  dot  a  man  of  science  maybe  abk  t» 
produce  the  tliingintended  wxthout  the  necessity  of  trju^espe- 
runents* 

BertLn,  J.    Muiy  cases  vpmpsiibts  hare  arisen  wi^ 
flRihory,  most  t)f  Whkh  hate  been  dedd^  ^gain^  die  patentees, 
ttpon  the  ground  of  tfadr  not  having  imtde  a  fioA  antf  fitir  db* 
cbvery  of  their  invcndons.    Wherecvcr  it  appcaftt  diat  Ac  pa* 
tentee  has  madea  fair  disclosure,'Ihave  always  hadascreogbbs 
in  Us  favour,  because  in  that  case  he  is^enthled  to  thepmiection 
which  diie  law  gives  him.    How  hi  that  law,  which  autliamcs 
the  king  to  grant  patents,  b  pditit^  it  is  not  for  us  to  determine. 
When  attempts  are  made  to  evade  a  feir  patent,  I  am  sttaoglf 
hiclined  to  favour  the  patentee:  but  wheie  the  fisomery  is 
not  fully  made,  the  Court  ought  t6  look  widi  n  vny  v^atchful 
eye  to  prevent  any  imposidon  on  the  public.    Then  t&  ^estico 
is,  whedier  the  present  plaintiff  has  made  a  fair  dbcoveiy  ?  I  do 
not  agree  widi  die  counsd  wiio  have  aigued  against  the  mfc,  in 
•aying,  diat  if  was  not  necessary  for  dieplaindff  to  give  any 

evidence 


tn  THE  TWBMTT-SEVSNTH  YbaB  OF  GEORGE  III,  6oj 

cndcnct  to  shew  what  the  inTcntion  was,  and  that  the  proof    1787. 

that  the  specification  was  improper  hy  on  the  defendant ;  for  I  • -- 

hold  that  a  plaintiff  must  gire  some  evidence  to  shew  what  his   '^^^^^^ 

uiTentbn  was,  unless  the  other  side  admit  that  it  has  been  tried  wfiiTta. 

and  succeeds.    But  whererer  the  patentee  brings  an  action  on 

his  patent,  if  the  noTdtj  or  efiect  of  the  invention  be  dbpu^edy 

he  must  shew  in  what  his  iuTcndon  consists,  and  that  he  pro- 

dnced  the  efiect  proposed  hj  the  patent  in  the  manner  specific^. 

Slight  eridence  of  this  on  his  part  is  sufficient }  and  it  is  then  in« 

cumbent  on  the  defendant  to  falsify  the  specification.    Now  in 

this  case  no  evidence  was  ofiered  by  the  plaintiff  to  shew  that  he 

had  ever  made  use  of  the  several  diflerent  ingredients  mentioned 

in  the  specification,  as  for  instance   minium,  which  he  had 

nevertheless  inserted  in  the  patent}  nor  did  he  give  any  evidence 

to  shew  how  the  yellow  colour  was  produced.    If  he  could 

only  make  it  with  two  or  three  of  the  ingredients  specified,  and 

he  has  inserted  others  which  will  not  answer  the  purpose, 

that  wiU  avoid  the  patent    So  if  he  makes  the  article,  for  which 

the  patent  is  gmnted,  with  cheaper  materials  than  those  which 

he  has  enumerated,  although  the  latter  will  answer  the  purpose 

equally  well,  the  patent  is  void,  because  he  does  not  put  the 

public  in  possession  of  his  invention,  or  enable  them  to  derive 

the  same  benefit  which  he  himself  does* 

As  to  die  first  objection  which  has  been  taken  with  respebt  to 
the  minium :  it  was  not  intended  by  any  of  the  plaintiff's  wit* 
nesses  that  he  ever  made  use  of  minium.  And  ic  was  proved  by 
the  defendant's  witnesses,  that  from  the  specification  they  should 
be  led  to  use  minium,  because  nunium  i$  lead  alre^y  calcined, 
Brhich  is  what  the  specification  directs  in  the  first  instance.  But 
tninium  will  not  answer  the  purpose.  Then  as  to  fusion :  it  is 
md  that  the  public  are  directed  by  the  'words  of  the  specifica- 
ion  to  continue  the  heat  till  the  efiect  is  produced  ^  which  mu^t 
leccssarily  lead  to  fusion,  though  fusion  is  not  expressly  men* 
ioned.  But  that  is  no  answer  to  the  objection  i  for  the  specifi* 
ation  should  have  shewn  by  what  degree  of  heat  the  efiect  was 

0  be  produced.  Now  it  does  not  mention  fusion,  and  8^  one 
f  the  witnesses  said  in  order  to  produce  the  efiect  <'  you  must 
*  go  out  of  the  patent  j"  for  fuuon  is  beyond  calcination,  and 

1  some  sense  contrary  to  it ;  and  by  mentioning  calcination  it 
lould  seem  that  fusbn  was  to  be  avoided. 

The  next  objection  was  as  to  the  salts:  <<  fossil  salt"  is  men- 
>ned  as  a  distinct  species  of  salt,  and  many  other  salts  are  also 

S  s  a  mentioned 
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1787.     mentioned  as  indifferent  whether  one  or  the  other  be  usei  Bat 
it  was  proved  that  fossil  salt  was  a  generic  term  indadingserenl 


,^*,""    species,  and  that  ^^stdgenT  was  the  only  species  of  it  which 
WiwTiR.    would  answer  the  purpose ;  because  none  of  the  otlws  con- 
tained a  marine  acid,  which  was  essential. 

There  was  no  contradiction  by  the  witnesses  on  the  Aird  ob- 
jection ;  for  the  most  that  the  plaintifi^s  witnesses  said,  was,  dot 
following  the  specification  the  experiment  only  produced  a 
white  substance  like  lead. 

Now  on  either  of  these  grounds  the  patent  is  void.  Because 
if  the  patentee  says,  that  by  one  process  he  can  prodace  tbee 
things,  and  he  fails  in  any  one,  the  consideration  of  his  ment, 
and  for  which  the  patent  was  granted,  fails,  and  the  Crown  has 
been  deceived  in  the  grant.  Slight  defects  in  the  spedfication 
will  be  sufficient  to  vacate  the  patent.  In  a  cas&  before  I^ 
Mansfield  for  infringing  a  patent  for  steel  trusses,  it  appeared 
that  the  patentee,  in  tempering  the  steel,  nibbed  it  with  tallow, 
which  was  of  some  use  in  the  operation;  and  beauae  this  was 
omitted  the  specification  was  held  to  be  insufficient,  and  the 
patent  was  avoided. 

Rule  absolate(0> 

(a)  Vide  BmU,  NUi  Prh  5th  Ed.  [75]  ax. 


M^^  Mitchell  and  Others  agaimt  Edie. 

When  the  HTHIS  was  an  action  on  a  policy  of  insurance  on  goods  oc 
cSirilitX  board  the  ship  Lady  Mansfield  «  from  Jammca  to  U^ 

I'sw'ce  rf  don.^*  The  defendant  paid  into  Court  a  sum  of  monej  on  acccnot 

as  tmitiet  of  an  average  loss.     At  the  trial  before  BulUr  J.  at  the  h^t 

!b»doo,  Sittings  at  GidUhaU^  the  cause  was  ultimately  lefentd  »  odc  of 

thev  mint  the  jury  to  consider  what  was^due  to  the  plaintifis,  who  found 

de'ction  10  'b*^  nothing  was  due;  and  thereupon  a  verdict  was  entered  £or 

the  first  in-  the  defendant.     And  now,  upon  a  motion  for  a  new  trial,  Ac 

stance^  ■nd^„._  ^  ..v 

iftheytbtn-  foUowmg^  facts  wcTC  reported;  the  ship  was  captured  in  the 

^*5Se  <^Ott"«  of  ^^  voyage  by  an  American  privateer,  and  a  few  days 

the  under-  afterwards  the  captor,  having  stripped  her  of  her  stores,  aflsJ 

tlceiTara-  V^^  ^^  ^^  "gging,  and  having  taken  out  some  of  the  haois 

SS^  rther.  ^^  ^^  *^  liberty.    There  was  a  clause  in  the  policy  to  exonp: 

wise  they  the  Underwriters  from  average  losses  under  ^L  percent^    A»J 

rijht  to*"  *^  P*'*  of  ^^^  cargo  taken  out  did  not  amount  to  that  sunu  b 

abandon  and 

canonlyrecomMforanaToraieUMi.    [8A£fr.Rep.SS] 

coss^ 
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tonseqoence  of  this  loss  of  part  of  the  crew,  it  became  impos-     1 787. 
sible  for  the  ship  to  pursue  her  Tojage,  and  she  was  obliged  to 


bear  away  to  CiarUs  Town^  where  she  arrived  on  ihe  i8th  of  ^^IJJ"/* 

FAruary  1782.    She  Mras  there  put  into  the  hands  of  one  Cm-     &»• 

den^  who  was  a  part-owner  in  the  ship,  and  had  likewise  been  JfP     j^^  ^A 

engaged  with  one  of  the  plaintiffs  in  former  transaction*.    Cn^  ^  J^Jf€l/tu 

ien  b  Jwii  1782  sold  the  cargo,  and  received  the  whole  profits  ^ 

of  die  sale  but  remitted  home  no  part  of  them.    In  hu  books  he 

had  given  the  underwriters  credit  for  the  amount.    At  the  time 

of  the  8a)c  he  was  in  bad  circumstances,  and  afterwards  became 

insolvent    In  June  1783  Cruden  came  to  England^  and  several 

applications  were  made  to  him  on  the  part  of  the  plaintiflfs  by 

Ahtl^  who  had  concerns  with  the  plaintiffs  as  well  as  with 

Cruden^  and  who  said  at  the  trial,  that  the  plaintiffs  had  looked 

to  Cruden  for  payment  for  two  or  three  years  %  during  all  which 

time  no,  notice  of  abandonment  had  been  given  by  the  plaintiffii 

to  the  underwriters. 

The  learned  Judge  then  stated,  that  the  first  question  which 
had  been  made  was,  whether  the  plamtifis  were  entitled  to  re- 
cover as  for  a  total  loss.  And  as  to  this  he  was  of  opinion,  that 
as  ther^  had  been  a  capture  which  for  a  time  had  occasioned  a 
total  loss,  the  owners  had  the  option  to  abandon  or  not  as  they 
pleased;  but  if  they  chose  to  abandon,  they  ought  to  have  done 
it  immediately  upon  receiving  intelligence  of  the  loss ;  and  that 
as  they  had  not  done  so,  but  had  looked  to  Cruden  as  their  agent 
for  payment,  he  was  of  opinion  that  they  had  wived  their  right 
to  abandon,  and  could  only  recover  as  for  an  average  loss. 

Another  question  was  then  made,  how  far  the  plaintiffs  were 
entitled  to  an  average  loss  above  the  sum  paid  into  Court,  which  * 
amounted  to  the  difference  between  the  produce  of  the  sales  at 
Charles  Town  and  the  invoice.  As  to  which,  the  plaintiffs  con« 
tended  that  they  were  entitled  to  recover  from  the  underwriters 
a  charge  of  5/.  per  cent,  commission  on  selling  at  Ciarles  Town, 
and  5/.  per  cent,  more  (or  remitting.  That  it  had  been  referred 
to  one  of  the  jurymen  to  consider  what  was  due  for  average, 
who  had  awarded  that  nothing  was  due. 

Erskine,  Mingaj^  and  Baldwin,  shewed  cause  against  the  rule. 
They  allowed  the  right  which  the  owners  had  to  abandon  in  con- 
sequence of  the  capture,  but  argued  that  if  they  chose  to  aban- 
don  they  ought  to  have  done  it  in  the  first  instance,  as  soon  as  they 
had  received  intelligence  of  the  loss,  and  should  immediately 
afterwards  have  signified  their  intention  to  the  und^writer^. 

Here 


6io  CAS£S  IN  HILARY  TERM, 

1787.  'Here  they  had  giVcn  no  such  nolioc  of  Adr  intentjon,  nor  hal 
mformed  the  underwriters  that  the  goods  were  placed  m  dhe 


Mitchell  |ja„j5  of  CruJm.    On  the  contrary,  the  plaindfis  Aensefvct 
Ex>it.     had  constantly  looked  to  him  as  thdr  agent.    They  hai  isade 
repeated  applications  to  him  for  payment  $  atid  had  gifca  hsm 
cMit  f(Ar  the  space  of  three  years. 

As  to  the  question  which  was  left  to  the  ait>xtratory  it  ocmU 
only  be,  wtedier  any  and  what  averajge  was  due  ?  That  is,  sach 
an  average  loss  as  the  underwriters  were  liable  to  pay  by  die 
terms  t)f  the  poficy ;  which  must  amount  to  ^  per  ant,  at 
least  ?  For  the  moment  it  was  determined  that  my  average  was 
due,  the  quantutn  could  not  involve  a  doubt  i  for  an  account  had 
been  delivered  ih,  the  coitectness  of  which  was  not  diq>uted,  ff 
die  nature  of  the  demand  itself  were  well  founded,  tt  is  admit- 
ttA  that  the  smn  paid  into  Court  includes  evety  thing  but  the 
daim  for  commission.  Now  wherever  there  has  been  sudi  a  loss 
as  would  entitle  the  parties  to  abandon,  if  they  do  oo^  they 
tanhot  afterwards  claim  any  ^ng  for  commisaion ;  because  if 
they  elect  to  keep  the  cargo,  they  are  only  entitled  to  the  average 
loss  which  it  has  sustained  on  the  spot.  And  as  to  the  manner 
In  which  the  assured  choose  to  dispose  of  it  afterwards,  it  can- 
not be  a  matter  for  the  concern  of  the  underwriters,  if  the 
voyage  is  entirely  put  an  end  to.  Besides,  if  the  plaintifis  aie 
entitled  to  charge  comftiission  for  disposmg  of  the  property  there, 
and  transmitting  the  proceeds  to  Europe^  the  defendants  on  die 
other  hand  are  entitled  to  set  off  the  advantages  ariang  fiom  die 
discount  of  the  bills  \  the  exchange  between  Cbarks  Tpwm  and 
Lomhn  being,  at  that  time,  greatly  in  favour  of  the  latter,  which 
will  more  than  counterbalance  the  claim  of  commission. 

Biorcrtfiy  Cowper^  and  Adam^  on  the  other  side  cootenifei 
that  they  were  entitled  to  a  total  loss ;  but  if  tiot  to  a  total  Jbss, 
yi6t  to  a  greater  average  loss  than  had  been  psdd  into  Cboit  As 
10  the  First,  This  is  a  new  question  ,of  insurance  law  wldch  has 
never  yet  been  decided.  Tlie  rule  of  law,  as  it  is  to  beooAected 
«from  all  the  caies,  seems  to  be,  that,  while  every  thing  is  done 
hmijidi  for  the  benefit  of  aU  the  parties  concerned,  the  assured 
are  not  obliged  to  abandon.  Here  the  ship  was  condemned  in 
consequence  of  a  peril  within  the  policy.  It  then  became  ne- 
cessary to  put  the  goods  into  the  bands  of  some  person ;  there- 
fore it  was  not  a  voluntary  act  of  the  owners }  and  it  washy  mere 
accident  that  they  got  itito  the  hands  of  CmJens  who»  as  far  as 
related  to  this  transaction,  was  totally  unconnected  widi  tbe 

p]ainti& 
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plamtifis.    Evcrjr  thing  was  done  in  thi«  instance  for  the  pre-     1787. 
serration  of  the  cargo,  which  the  nature  of  the  case  would  ad- 


mit of.  Had  it  not  been  foK  the  capture,  which  was  a  peril  in^  ^  J^^" 
sured  againstt  the  goods  would  never  have  got  into  the  hands  of  ^mu 
Crudeu,  At  one  time,  it  13  clear  that  the  plaintiffs  had  a  right 
to  abandon.  But  ^en  it  is  said,  that  from  the  great  length  of 
time  which  tfaejr  sufiered  to  elapse  without  giving  notice  to  the 
underwriters,  and  from  the  correspondence  w^ich  they  held  with 
Crudoij  they  had  waived  that  rig^t,  and  had  adopted  him  as  theic 
agent.  It  never  yet  has  been  decided  that  the  assured,  having 
once  a  right  to  abandon,  waive  that  righ^  merely  from  thn 
kngth  of  time  before'  they  give  notice,  where  the  best  i^  dQU§ 
for  the  benefit  of  all  conjDerned.  So  far  from,  th^ pliuutiifs  ^n^ 
sidering  Cruden  as  thdr  agent,  they  have  punuied  )um  adversejiy 
the  whole  time.  Whatever  time  is  cppsrnnji^.in  making  tbf 
best  of  an  average  loss  is  ultimately  for  the  benefit  of  the  un* 
derwriters.    The  case  of  PlaHUmour  and  Supples  {a\  applies  very 

strongly 

(a)  Piamtnmmr  and  Othen  v.  Sta^t^  M,  %%  G.  3.  B.  IL 

Thii  was  an  action  on  a  poHcjr  of  insuranoe  on  the  ship  Pwah  >c  >nd  from  Msr^  [ ^  ^.  and  P* 
tottii  to  Madeira t  the  Ca^^  and  the  islet  of  Awmt,  and  JlivriM,  and  to  all  partt  and  193<1 
plaoet  where  and  whatsoever  in  the  Sast  laiUt  and  Pnna^  or  elsewher*  beyond  the 
Ca^  tt  Go9d  H^t  from  poit  to  port,  and  from  place  to  place,  and  during  her  stay 
and  trade  to  all  ports  and  phicea,  until  her  wfe  arriral  back  at  her  last  j^it  of  discharge 
ia  /fdner,  upon  any  kind  of  goods,  also  upon  the  body,  t^^.  of  the  ship. 

There  was  also  a  count  for  money  laid  out  and  expended. 

WldHmt  going  into  the  cause,  a  verdtct  was  taken  for  the  phdntiffs  for  60/.  i^t.  9^ 
<vbject  to  the  opiniMi  of  the  Court  upon  the  following  case,  which  had  been  previ- 
oBiiy  «atcd  and  agreed  to  by  the  parties. 

The  plaintifi  are  merchants  at  Gm«m,  and  an  their  own  account  and  risk,  by 
neans  of  tkeir  ageMs  H  MarseiUei^  were  interested  in  bullion  and  goods  and  roerchan- 
diM  shipped  there  on  hoard  the  ship  2)irra«,  condgned  to  the  plaintifTs  correspondents 
at  Pta^dterry^  with  directions  %o  halter  or  sell  the  same  on  their  account,  and  to  make 
ihe  returns  on  the  sane  to  Bmrtft  hi  other  foods,  the  produce  or  manufucture  of  Inita, 

The  phinttfs  were  dso  Interested  in  the  said  ship  Durau  The  ship  Dmrat  sailed 
from  Frame  on  the  toyage  insured  In  Junt  1776 ;  and  in  the  outward  bound  yoyage 
was  by  bad  weather  totiAy  lost  at  the  ules  of  Framet  hi  Afril  1777.  The  goods  on 
toard  SQstahicd  Innage,  but  great  part  of  the  bollioo,  and  a  considerable  part  of  the 
goods,  wen  iMred,  and,  without  any  authority  from  the  underwriters,  sent  forward 
in  another  Alp  to  the  plaktifif  correspondents  at  Ptadiebtrry^  who  received  and  dis* 
posed  of  the  mme,  and  under  the  plaintiff's  oiden  invested  the  produce  in  other  goods, 
<be  piodme  or  manufaetoiry  of  /mtftf,  and  shipped  the  same  on  the  plaintiffs'  account 
on  koaad  a  sha|ft  called  the  Pert  it  FaanlU,  bound  to  Frantt. 

The  Ptrt  d»  Faw$$Ut  sailed  from  Ponditbtrry  for  Frame  in  Aifguti  X77S ;  and  in  tlie 
coone  of  her  voyage  hone,  wis  condemned  at  the  isles  of  Frame,  u  uufit  to  proceed 
to  Mrnnfti  udMBPOupon  the  plaintifi*  goods  were  put  on  board  another  ship,  cidled  the  ^ 
ImisaJUkiktbthwnd  6ir  Fraiues  which  ship,  with  the  phdntifi'  goods  so  on  board, 
saikd  for  tmmt,  and  waa  aflerwatds  takni  by  an  £agtts6  privateer,  and  has  siocay 
*idi  ■&  her  eitgay  (wen  condemned. 
On  the  a^atkAagm^tJji  aeverd^die  underwriten  on  the  policy  signed  a  memo- 

candum  theteoB,  whereby  they  agifc  to  nm  the  riik  on  the  goods  saved  as  aforesaid 
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1787.  strongly  to  the  present ;  and  shews  that  where  die  assured  do 
the  best  they  can  for  the  benefit  of  the  insurance,  if  nefertbeles 
the  goods  are  ultimately  lost,  the  underwriter  is  liabk  topay 
»»-  after  any  length  of  time  has  elapsed  between  the  accident,  vUch 
was  the  original  cause  of  the  loss,  and  the  time  when  the  ^• 
mand  was  made  on  the  insurer.  There  is  besides  in  every  poBq 
a  clause  which  enables  the  assured,  in  case  of  any  loss  or  mis- 
fortune, to  sue,  labour,  and  travail,  for  the  recovery  of  the  goods, 
mntboMi  prejudice  to  the  insurance.  Tins  clause  ought  to  be  con* 
strued  liberally  and  largely,  as  it  is  introduced  for  the  benefit  of 
the  underwriters,  who  can  in  general  be  upon  the  spot  when 
«ttch  losses  happen.  This  clause  necessarily  allows  the  as- 
sured as  much  time  as  they  think  proper  to  dispose  of  the  cargo 
in  the  best  manner  they  can,  before  they  exercise  dieir  rigbt 
to  abandon.  But  if  in  so  doing  they  willingly  do  any  act 
inconsistent  with  the  benefit  of  all  parties,  they  immediately 
lose  that  right.  It  would  be  highly  dangerous  to  establish  that 
in  each  case  the  question  of  what  circumstances  amounted  to  a 
waiver  of  the  right  of  abandoning  should  be  left  to  the  jory. 

in  any  other  ship  or  ships,  until  their  safe  arrival  in  PranM:  but  which  sgrccncBt  die 
defendant  and  several  others  of  their  undcxwricers  refuse  to  sign^  or  s^ve  their  coo- 
seat  to. 

The  defendant  hath  paid  the  whole  of  the  average  loss,  occanoned  hy  the  losof  ^ 
ship  Duraff  and  by  the  damage  of  the  plaintifi*  goods  then  on  board. 

By  the  capture  of  the  ship  Lwiiia  EUzahetb  and  of  the  goods,  the  pUgtiis  s^ 
taincd  a  loss  of  xftJL  i/.  9^/.  per  cnt.  on  the  sum  subscribed  on  the  said  pofiqri  «^ 
has  been  paid  by  all  the  underwriters  who  signed  the  memoraodom  di^i^ 
Aupid  1778. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  dcfcndaat  is  fiibk  <* 
pay  the  said  loss  of  is/,  fli.  f^ptr  ttnt.  which  the  plaintiiis  have  so  iintsiBcd  bftke 
capture  and  condemnation  of  the  ship  Lmnta  £Umakai,  and  her  cargo;  or  if  ao^ 
whether  the  plaintifis  are  entitled  to  any,  and  what,  return  of  prcmiuai? 

Ahet  argument  by  Piggoi  for  the  phintifi,  and  Htwtrtt  for  the  ddiatoti 

Lord  Mansfield.  There  is.  not  a  particle  of  donbc  The  ctAffe^"' 
whether  the  shipping  to  Bitnpt  was  necessary  to  the  salvage.  It  b  adaaBs'  (^  ^ 
defendant  is  liable  upon  the  voyage  to  Pm^tbtrry^  though  the  goodi  vat  coBveyed 
in  another  ship :  therefore  that  circumstance  makes  no  diflbence.  Ibe  ak  of  the 
cargo  is  also  admitted  to  have  been  necessary.  Then  how  were  the  praoeeAitoberc* 
mitted  to  Europt  f  What  was  the  best  way  of  getting  home  the  money  ibr  the  bcneit 
of  the  insured  and  the  insurers  ?  Beyond  all  doubt  the  best  way  ws  to  iarest  it  ia 
other  goods.  Therefore,  that  being  done  which  was  the  best  that  cooU  be  dont,  tbt 
underwriters  are  liable. 

WiiLBs  &  AsHHUKST,  Justiccs,  wcTc  of  the  same  opinion. 

BuLLSR,  J.  There  is  no  case  which  expressly  decides  diat  the  capCsio  wxj  iofcst 
the  produce  of  the  goods  saved.  But  in  Jlfi//<and/%tokr(«)  it  waadeadddaitiK 
captain  has  a  general  power,  and  is  bound  in  duty  to  do  the  best  ftr  all  coecmed. 

^         PosCtt  to  die  Fhiatife 

Tilt 
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That  right  ftiU  continues  in  law,  till  the  assured  themselves     ^^9^• 
have  done  some  act  that  is  inconsistent  with  the  interest  of  all 
concerned.    Reasonable  time  is  always  a  question  of  law  (a), 
as  in  the  case  of  a  promissory  note.  £i>"* 

As  to  the  2d  point;  the  plaintifis  are  clearly  entitled  to  the 
commistton,  inasmuch  as  Cruden  may  call  upon  them  for  it.  But 
iff  on  the  contrary,  any  advantage  was  to  be  gained  by  the  dif- 
ference of  exchange,  (of  which  there  is  no  evidence,)  the  agent 
would  derive  that  benefit,  and  not  the  principal.  The  defendant 
has  admitted  that  there  was  an  average  loss  by  paying  4/.  $s.  per 
cent,  into  G>nrt  \  so  that  no  other  question  could  have  been  left 
to  the  arbitrator  but  that  of  the  quantum. 

AsHHURST^  J.  Two  questions  have  been  made  in  this  case, 
ist.  Whether  the  plaintiffs  are  entitled,  under  these  circum- 
stances, to  recover  as  for  a  total  loss  ?  Secondly,  whether,  under 
the  reference  to  the  arbitrator,  he  has  done  right  in  awarding 
that  nothing  is  due  to  the  plaintiffs  ? 

As  to  the  first;  I  apprehend  that  the  general  rule  is,  that  where 
any  part  of  the  property  insured  has  been  saved,  the  assured  can* 
not  recover  as  for  a  total  loss,  unless  he  make  his  election  to 
abandon,  and  give  reasonable  notice  to  the  underwriter  of  his 
utemion.  But  it  is  contended  that  the  assured  never  waive  their 
right  to  abandon,  while  they  are  managing  in  the  best  manner 
they  can  for  the  benefit  of  all  concerned }  and  that  argument  is 
grounded  on  the  conamon  clause  inserted  in  every  policy,  where* 
by  he  is  authorised  « to  sue,  labour,  and  travail,  without  preju- 
<iice  to  the  insurance."  Now  this  clause  does  not  in  my  appro* 
lesion  warrant  the  position  in  so  large  an  extent  as  it  is  contend- 
ed for.  It  seems  to  me  that  the  meaning  of  that  clause  is,  that 
^  the  assured  have  been  informed  of  what  has  happened,  and 
have  had  an  opportunity  of  exercising  their  own  judgment,  no  act 
done  by  the  master  shall  prejudice  their  right  of  abandonment 
^d  that  is  reasonable }  because,  in  general,  the  parties  live  in 
^^  country,  and  the  loss  may  happen  at  a  great  distance,  so 
^at  they  cannot  exercise  their  judgment  immediately ;  it  is 
therefore  necessary  that  the  master,  who  is  on  the  spot,  should 
do  the  best  he  can.  But  I  think  that  the  assured  are  bound  to 
*ecidci  and  signify  their  election  to  the  underwriters,  whether 

^r  will  abandon  or  not,  the  first  opportunity;  and  for  this  rea- 
^^i  that  though  the  person,  who  takes  upon  him  to  act  on  the 
^caaioafor  the  benefit  of  all  concerned^  is  not  the  agent  of  the 
*^ttred,  yet  if,  yt^m,  receiving  notice  of  the  loss,  they  do  not  elect 

(a)  Ante,  167. 

to 
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1 7(7.    to  «iNUidoa  to  the  underwriten,  then  ifaqr  a^t  llfi  actt  flf  ««£ 
penM»  and  nake  Urn  tbeir  agent..  TfaU  isaometUngiikedc 


^SriS"^*"  Mtioc  which  if  necesmyto  be  given  to  dieAwfcr  of  aMlrf 
&t«.  exchange*  in  case  of  non»pa]pineQt».wliidi  if  the  holder  oont  to 
do,  he  is  considertd  as  giving  credit  to  the  aoceptor,  and  Aerc* 
Imedieloss,  if  any,  most  £iilonbiiB.  Theie  may  be  oin 
where  the  prerioos  acts  of  the  master  may  not  make  him  die 
agent  of  dther  party,  and  lie  only  acts  in  oomnicn  for  them  botbi 
till  nodce  is  received  by  the  parties  at  home.  If  after  sadi  notice 
lie  is  continued  in  his  agency,  he  becomes  the  agent  of  the  piity 
by  whom  he  is  10  oonfiraied ;  hot  he  cannot  be  conndered  n 
the  agent  for  the  underwriters,  till  notice  hashemi  given  to  dicB 
and  diey  have  had  an  opportunity  o£  exerdang  thdr  disoctioQi 
whether  they  wiU  or  vrill  not  oontinne  him ;  though,  till  notitt 
of  the  loss  vras  first  leoehred  by  the  assured,  At  proper^  oonti* 
nned  at  the  risk  of  the  underwriters.  Here  it  is^lsia  dot 
^during  the  course  of  near  three  yean  CruJen  was  coBsideied  ly 
the  assured  as  tfaehr  agent  I  credit  was  given  to  him  ia  that  chsk 
ractcri  fseqnent  apjdications  were  made  to  himSBrpaymeuti' 
and  till  his  insolvency,  there  was  no  appearance  of  any  mtendoD 
to  diaown  Um ;  that  was  the  first  moment  when  the  9smtd 
thouf^t  of  abandoning* 

As  to  the  second  ground  of  objection :  the  lefeicncc  tbtte 
arbitrator  was  to  determine  wtat  was  doe  for  average.  Nov, 
supposing  that,  instead  of  saying  that  nothing  vras  doe^  heU 
said  that  4/.  5x*j^  ratf.  was  due  I  it  could  not  halve  ken  (CB* 
tended  that  he  had  done  vmmg.  This  is  piemaciy  tke  niK 
thing;  far  so  mudi  has  aliesidy  been  paid  into  Cowf ;  taidioe 
is  nothing  more  due.  This  is  ri^t  in  substance;  and  that 
seems  to  be  no  ground  for  the  Court  to  grant  a  new  triii  bt 
his  inaccuFacy  in  point  of  form ;  especially  when  they  leecb^ 
strict  justiod  has  been  done  between  the  parties. 

B0LLB&,  J.  Two  questions  have  been  raiaed  in  Ako»i 
the  one  a  particuhr  one  arising  out  of  the  drcnmstsaoesoE  ibe 

case ;.  the  other  a  general  question  of  great  importaooe.  Asto 
the  first;,  whether,  on  this  refiocace,  the  a4)kvator  hts«>^ 
done  wrong  as^  induce  the  Court  to  interfeie  and  set  aaJeltf 
award;  at  the  trial  then  was  much  altercation  with  respect (c 
the  terms  in  vrinch  the  fcfcienceehould  be  made:  butlthwtltf 
itwasofnoconsequenoe*  In tiaeooviae«f  the  trial  the  pUo^ 
pmfaiced  a  paper  m  Court,  oontainbg  an  nooouttof  iriHt«s> 
due  to  them,,osie  of  the  asticlcs  of  which  wae  fic  co«8Dai«L 
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And|  the  defendant  nerer  having  seen  it  before^  it  was  a  proper    1787. 
subject  of  reference.    I  then  taught,  and  sdll  am  of  opinion  — — — 
that  tlie  plaiiitiAi  were  entitled  to  that  conunission ;  for  when  "^^Z^^^ . 
the  cargo  was  tarried  to  CaroRna^  they  had  an  opHon  of  either     «ox>»  - 
having  the  goods  soM  on  the  spot,  or  of  transmitting  them  tO 
Enghmdi  in  wliich  ktter  case  ^ey  would  have  a  right  to  charge 
the  underwriters  with  all  the  expense  of  bringing  them  home, 
of  whidi  commistion  forms  a  part.  And  therefore,  if  it  had  stood 
on  that  ground,  t  should  have  thought  that  the  plaindfis  would 
have  been  endtled  to  recorer  that  sum.    NotUng  was  saud  at 
the  trial  about  the  discount  of  la/.  per  ant.  in  farour  of  bills  on 
England.    But  if  the  arbitrator  made  his  determination  on  that 
ground,  I  think  he  has  done  right  in  takbg  that  as  a  benefit  on 
the  odier  side.    And  it  is  not,  as  was  argued,  ghring  die  under- 
writer  the  benefit  of  die  market;  for  he  is  only  answerable  for 
bringing  die  money  home;  and  in  so  doing  he  is  liable  to  the 
cha^,  and  enrided  to  the  advantages  of  it    However,  if  the 
Court  should  be  of  opinion  that,  upon  the  jusdce  of  die  case, 
Qodung  is  due,  they  ought  not  to  send  this  down  to  be  re*tried 
merely  on  a  point  of  form. 

As  to  the  agency,  this  is  one  of  the  clearest  cases  diat  erer 
came  before  the  Court.  When  the  owners  were  informed  that 
the  goods  had  got  into  the  hands  of  Cnuku^  they  made  no  ob« 
jection ;  they  applied  to  Crudefft  correspondent  here  in  order 
to  obtain  payment  of  their  propordon :  and  they  afterwards 
made  applicadons  to  Crudm  himself  when  he  came  to  England  § 
this  18  in  every  stage  adopdng  his  acts,  and  it  is  admittmg  him 
as  thdr  agent. 

Then  the  only  quesrion  which  remains  is  of  general  conse- 
quence. Whether  the  owners  are  endded  to  recovtr  as  for  a 
total  loss?  It  is  true  that  the  owners  are  not  bound  to  abandon; 
there  never  was  a  case  which  determined  that  they  were ;  on  the 
contrary,  all  the  cases  have  said  that  where  they  are  endtled  [15  Bta. 
to  abandon,  if  any  part  of  the  property  exists,  they  have  the  ^^^^ 
option  whether  they  will  abandon  it  or  not.  A  total  loss  is 
of  two  sorts :  one,  where  in  fact  the  whole  of  the  property 
perishes ;  the  other,  where  the  property  exists,  l^t  the  voyage  is 
lost,  or  the  expense  of  pursuing  it  exceeds  the  benefit  arising 
from  it.  I  am  of  the  same  opinion  with  my  brother  Ashhurst^ 
that,  where  the  voyage  is  lost,  but  the  property  is  saved,  the 
owners  have  an  option  to  abandon  \  but  that  unless  they  do  elect 
to  abandon,  it  is  only  an  average  loss.  Whether  many  years  ago 
it  might  not  have  been  wiser  for  the  Courts  to  have  determined 

6  that 
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1787.  ibat  the  owners  should  not  in  any  case  abandon  where  die  pnw 
perty  did  exist,  is  not  for  our  consideration.  About  the  year 
mitut  2745  ^^  question  was  determined  after  much  deCbeiatioa: 
£»»•  but  still  unless  the  owners  do  some  act,  signifying  thdr  iotentkn 
^0  abandon,  it  is  only  a  partial  loss.  The  case  cited  by  the  dehnd- 
^nt's  counsel  does  not  apply  here.  It  was  no  part  of  dttcon- 
Sideratbn  of  the  Court  there,  whether  the  event  which  happened 
in  the  outward-bound  voyage  should  entitle  the  assured  to  I^ 
cover  as  for  a  total  loss :  but  the  ground  of  that  decision  vas, 
that,  in  the  homeward-bound  voyage,  the  ship  was  captured  and 
condemned,  which  occasioned  a  total  loss.  The  onlj  questioa 
there  was,  whether  the  owners,  by  the  act  of  shifting  the  goods 
from  one  ship  to  another,  had  precluded  themselves  from  reco- 
vering on  the  policy  ?  But  in  that  case,  as  the  assured  had  done 
every  thing  for  the  benefit  of  the  cargo,  the  Court  thought  they 
were  entitled  to  recover. 

Then  the  only  point  to  be  considered  is,  whether  this  doctrine 
will  be  productive  of  any  uncertainty  ?  If  it  would,  that  would 
be  a  sufficient  reason  in  a  new  case  for  not  adopting  it.  Bat,  in 
my  opinion,  a  contrary  decision  would  be  productive  of  infinite 
uncertainty.  For  it  would  leave  open  a  very  vague  qaestion* 
.  namely,  what  time  the  assured  should  be  allowed  to  abandon.  If 
it  can  extend  to  three  years,  there  is  no  reason  why  it  should  not 
.  to  a  much  longer  period.  But  no  uncertainty  can  follow  bam 
this  determination ;  for  our  opinion  is,  that  when  the  accotuit 
of  a  loss  has  reached  the  assured,  they  must  make  their  electioo 
whether  they  will  abandon  or  not ;  if  they  do,  they  must  give 
notice  of  their  intention  to  the  underwriters  within  a  reasonable 
time.  If  they  act  otherwise,  they  cannot  be  permitted  at  any 
subsequent  period  to  change  the  partial  into  a  total  loss. 

The  Court  then  observed,  that,  as  a  verdict  had  been  entered 
under  a  mistake,  it  must  be  altered,  and  a 

Nonsait  entered. 


Tu^iif^,  Seward  against  Baker. 

Agtneni     rpHIS   was  an  action   upon  promises   for  petit  customSi 
^^'      -■•    The  plaintifiF,  in  the  twelve  first  counts  of  the  declaration, 
wmue  ftr    claimed  several  duties  by  a  prescriptive  right  under  the  mayor 
and  burgesses  of  Southampton ,-  the  five  hst  counts  stated  general- 
ly, that  the  defendant  was  indebted  in  a  certain  sum  for  tolls  and 

duties  i 
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duties ;  and  chat  he  promised  to  pay,  fs^c.  To  these  counts  the     1^87. 
defendant  demurred,  and  shewed  the  following  causes :  that  it  — — 
docs  not  appear  by  those  counts,  or  any  or  either  of  them,     ^J^l^l* 
what  tolls  or  duties  are  mean:  to  be  claimed  or  demanded,  and     Bakir» 
for  that  the  said  plaintiff  hath  not,  in  and  by  those  counts,  or 
any  or  either  of  them,  shewn,  or  set  forth,  what  tolls  or  duties 
are  payable  in  particular  for  any  specific  goods  imported  in  the 
manner  in  those  respective  counts  mentioned }  or  how,  or  why, 
such  tolls  became  and  are  payable ;  nor  hath  shewn  that  any 
goods  liable  to  the  payment  of  tolls  or  duties  have  be6n  imported 
by  the  said  defendant ;  and  for  that  the  said  plaintiff  hath  not 
in  and  by  those  counts,  or  any  or  either  of  them,  shewn  any 
right  or  title  in  himself,  by  grant,  prescription,  or  ownership 
of  the  said  port,  or  any  part  thereof,  or  by  any  other  means 
whatsoever,  to  claim,  demand,  have,  and  receive,  any  tolls  or 
duties,  for  any  kind  of  goods  imported  as  aforesaid ;  and  for 
tbt  it  does  not  appear  to  the  0)urt  here,  nor  is  it  averred  in 
and  by  those  counts,  or  any  or  either  of  them,  that  the  saud 
tolls  and  duties  thereby  claimed,  are  reasonable  tolls  and  duties; 
and  for  that  those  counts,  and  each  and  every  of  them,  are, 
and  is,  much  too  general,  and  do  not  contain  any  certain  claims 
or  demands  so  described  as  to  enable  the  said  defendant  to 
answer  or  defend  himself  against  the  same ;  and  the  said  last- 
mentioned  counts  are,  and  each  and  every  of  them  is,  in 
various  other  respects,  defective,  insufficient,  and  informal,  is^c. 
Bower,  in  support  of  the  demurrer,  observed  that  it  was  an 
indisputable  rule  in  pleading,  that  the  declaration  must  shew  a 
title  in  the  plaintiff  to  a  common  intent.    And  where  the 
plaintiff  claims  any  thing  in  derogation  of  the  common  rights 
of  the  subject,  he  must  shew  bow  he  claims  it.    Less  certainty 
perhaps  is  sufficient  where  the  right  to  the  thing  claimed  lies 
withm  the  knowledge  of  both  parties :  but  where  the  right  is 
only  known  to  the  plaintiff,  a  general  indebitatus  assumpsit  will 
not  lie.  10  Co.  77.  a.    He  admitted  that  port  duties  from  their 
nature  imported  a  right  in  some  person :  but  he  insisted  that  on 
these  counts  it  did  not  appear  to  whom  these  duties  belonged. 
The  defendant  could  not  possibly  know  that  they  had  been  de- 
mised to  the  plaintiff.  In  the  case  of  goods  sold  and  delivered, 
an  indebitatus  assumpsit  is  sufficient,  because  the  declaration 
states,  that  they  are  sold  and  delivered  at  the  special  instance  and 
request  of  the  defendant ;  so  that  such  a  claim  must  be  within 
the  defendant's  knowledge,  and  then  it  becomes  a  good  ground 

for 
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1 787  •   for  an  implied  assun^sk.  This  case  cannot  be  govenied  by  ifaat  of 
The  Major  f  rarmotab  yf.  Batm{a)^  where  the  Govt  held  that 


^^I!a!h  ^^^^S^^^^^P^^n^n^yheprescraiedfbr;  becaasehat 
Baku,  the  plaintiffhas  not  «et  out  any  pxescriptiTe  right  ia  diesectnmts. 
If  this  had  been  a  general  demurrer,  ii  would  perhaps  have  ad* 
mitted  the  promise,  according  to  the  case  of  2%r  Maj»  ^htOer 
Y.  TrimUi{fi)i  there  the  Court  said,  ^^we  give  no  pootxre 
^  opinion  as  to  the  second  count,  (which  was  a  general  uMu- 
« tus  asntmpA  fior  pedt  customs,)  but  we  incline  to  diink  dm 
<<  this  is  also  well  enough  upon  a  general  ^emurver^"  but  it 
does  not  follow  that  it  would  have  been  good  on  a  spmi^* 
murrer  \  and  indeed  the  very  reverse  is  fairly  to  be  infenred  from 
the  language  of  the  Court.  For  there  are  many  tlungs  good  on  a 
general,  which  cannot  be  supported  on  a  special  demurrer.  And 
it  b  observable  that,  in  all  former  cases,  the  plaintiff  has  shewn 
sotne  title,  and  the  question  has  been  upon  the  sufficiency  of 
that  title :  but  in  the  present,  no  title  whatever  is  shewn. 

MartbaUi  ewOrdf  was  stopped  by  the  Court. 

AsBHU&8T,J.  It  has  been  the  constant  practice  since  my 
time  to  declare  for  tolls  in  this  general  way ;  and  it  is  cer- 
tainly the  most  beneficial  way  for  the  plaintiff,  and  does  not 
subject  him  to  be  turned  round  on  every  captious  objecdon.  In 
the  case  cited  from  Wilson  there  was  no  occasion  for  the  Court 
to  give  an^  opinion  whether  the  declaration  would  have  been 
good  on  a  special  demurrer,  because  that  was  a  case  of  general 
demurrer. 

'  Bulled,  J.  The  practice  has  been  universal  to  dedaie  In 
diis  manner,  first  by  a  special,  and  then  by  a  genenl,  count 
The  objections  have  been  artfully  divided  ii^the  special  csvses, 
but  they  are  all  resolvable  into  one,  which  is  the  real  qoei* 
tion,  whether  a  general  indeUtaius  aswmfsii  will  lie  forttb^ 
And  on  that  point  the  cases  are  all  one  way.  Su^ioflV  9A 
actual  promise  had  been  made,  there  could  have  been  apdoabt 
but  that  this  form  of  declaring  would  have  been  proper.  Then 
,  if  an  actual  promise  would  maintain  this  action,  an  mjasA  one 

will  likewise  do  so :  the  declaration  is  therefore  good  in  fcrm, 
for  the  Court  cannot  see  on  the  record,  whether  there  has  been 
an  express  or  implied  promise.  The  great  objection  which  has 
been  raised  is,  that  this  claim  is  against  conunon  r%ht|  and 
therefore  that  the  plaintiff's  title  must  be  plainly  shewn.    Bat 


W  i  Murr.  140a.  (*)  s  nrHi.  9i. 

dicre 
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Aat  ate  inaoy  cases  where  tkat  is  not  necessary ;  such  as  ibb     1787. 
case  of  a  fine  far  an  admissbn  to  copyhold  lands  j  there  the  ■. 

platntiiF^s  title  as  lord  is  not  set  forth  in  the  declaration,  and  yet  ^^l^^^ 
it  has  always  been  held  that  an  indeUtatus  asjtutipsit  wtU  Ue  for  Bailsk. 
fines.  Ank  r.  Grants  Dougl^  695.  Etufyn  v.  Cbiciejt&,  3  Burr: 
1717.  So  also  indMtatus  assumpsit  will  lie  for  the  profits  of 
an  office.  And'yet  hi  these  cases  the  Omrts  are  not  informed 
on  the  tecofd  what  the  phdntiff 's  title  is ;  neither  is  it  within 
die  defendant's  knowledge  on  what  title  he  means  to  rely. 

Judgment  for  the  i^mtiC 


I    ^  ^"         wInch  against  Keeley,  r^jd:.,. 

jiiDEBlTATUS  asiampsit  for  work  and  labour,  money  ^he «. 
paid,  hid  out,  and  expended,  money  lent,  and  on  an  account  ugm>r  of  a 

Pleas,  ist,  Nm  assumpsit,  adly,  That  after  the  day  of  makhtg  ^^^^  * 
the  promises,  &V.  the 'plaintiff  became  a  bankrupt,  Ige.  and  that  may  sue  the 
his  commissioners  assigned  over  his  eflfixts  to  the  assignee^,  €^r;  S^„^2t 
by  virtue  of  which  he  the  defendant  is  chargeable  to  pay  iht^^ 
sums  of  money  mentioned  in  the  declaration  to  the  assigntes,  a  SSf  due 
W^'    3*7»  Set-off  for  goods  soM  and  delivered,  ^loney  paid,  {^  ■*•"*• 
^  ont,  and  expended,  money  lent,  and  fot  Itaoney  due  on  an  tnmee  for 
account  stated.  "  '  dS^' 


The  replication  admitted  die  matters  contained  in  the  ad  plea  P«>  < 
^  be  true;  and  as  to  all  the  promises  in  tfie  d^laradon  men^*  meor^s 
tioncd,  «nd  all  the  sums  therein  contained,  except  as  to  73/I  ^^^^• 
12/.  9/.  parcel,  &r.  the^  phintiff  acknowledged  that  he  would  nonen. 
not  fiirdier  prosecute.    Then    the  replication  proceeded  as  ^^^^ 
follows ;  and  as  to  that  sum,  he  says  that,  before  the  time  that  f^nUi.  40s. 
^  plahxtiff  became  a  bankrupt  in  manner  and  form  as  die  653/3  bm 
defendant  hath  in  his  said  plea  alleged,  the  said  defendant  was  ^;^^^} 
ttrfcbicd  to  him  the  said  plaintiff  in  the  several  sums  of  money  '^  ^''^'  /^   " 
w'^the  Wd  declaration  mentioned,  and  that  he  the  said  ^VxiniiS^'/''^^^^^  "^ 
y^  al»  indebted  to  the  said  defendant  in  certain  other  large  ^  '  "^    "  '  ^'^' 


nitiis  of  money;  and  that  upon  an  account  fairly  and  justly 
^^^  between  the  said  phintiff  ztiA  the  said  defendant  there 
^s  Aen  due  and  owing  from- the  defendant  to  him 'the  said 
P^iffi  on  the  babtice  of  such  account,  the  sum  of  73/.  12/. 
^.  ibrandjon  account  of  the  several  sums  of  money  in  the 

third 


,^.  'h 


Ua  //#^.  ,~ 


620  CASES  IN  HILARY  TERM, 

1787.     third  and  fourth  counts  of  the  said  dedaiadon  meRdooeif 
■  over  and  above  all  sums  of  money  whatsoever  due  and  owing 

^J!^    from  the  said  plaintiflF  to  the  said  defendant,  that  b  to  say,  at 
XsKLKT.    fTestmiftster  2£ofesaii  I  and  the  said  plaintiff  farther  aaith,  that 
he  the  said  plaintiff,  before  the  time  that  he  became  and  msa 
bankrupt  in  manner  and  form  as  in  the  said  plea  meDtioDfid, 
to  wit|  on  the  20th  of  October  1785,  at  ff'estminsiir  zioses^ 
tn  the  said  county,  became  and  was  justly  indebted  to  one  Jo^ 
Searle  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  73/.  12;.  9^ 
And,  being  so  indebted,  he  the  said  plaintiff  afterwards,  to  vit, 
on  the  day  and  year  last  aforesaid,  and  before  he  became  a  bank- 
rupt, to  wit,  at  Westmimter  aforesaid,  in  the  county  afinessdi 
by  his  certain  deed  poll,  sealed  with  the  seal  of  him  the  said 
plaintiff,  which  said  deed  he  the  said  plaintiff  brings  here  mto 
court,  the  date  whereof,  &fr.  in  consideration  of  ^he  said  sum  of 
money  so  as  aforesaid  due  and  owing  from  him  the  said  plaintiff 
to  the  said  Joseph  Searle^  did  bargain,  sell,  assign,  and  transfer  to 
the  said  Joseph  Searle  the  said  sum  of  73A  izr.  pdL  pared  of  the 
money  in  the  said  declaration  mentitoed  i  To  hold  the  same  to 
the  said  Joseph  Searle  from  thenceforth  to  his  own  proper  use, 
under  a  certain  proviso  therein  and  hereinafter  mentioned;  and 
did  thereby  constitute  and  appoint  the  said  Joseph  Searle  bis 
true  and  lawful  attorney  irrevocably,  and  did  give  and  grant  unto 
him,  his  executors  and  administrators,  full  power  and  aathoritf 
in  his  name,  to  the  only  proper  use  and  behoof  of  the  sail 
Joseph,  to  ask,  demand,  and  sue  for,  the  aforesaid  sum  of  75^ 
12/.  gJ.  Provided  always,  that  if  he  the  said  plaintiff^  his  ex^ 
cutors  or  administrators,  should  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  said  7^0^^  the  said  sum  of  73/.  izs.  fd.  so  doe 
and  owing  to  lum  as  aforesaid,  widiin  two  calendar  mooifcs  ato 
the  date  of  those  presents,  then  the  said  deed-poll,  and  crcrj 
article  and  clause  therein  contained,  should  be  void ;  as  bf  ^ 
said  deed-poll,  relation  being  thereunto  had,  may  moitiiiDf  ^ 
pear.     And  the  said  plaintiff  further  saith,  that  he  did  not,  at 
any  time  within  the  space  of  two  calendar  months  after  the  dale 
of  the  said  deed,  pay  to  the  said  Joseph  the  saidrsum  of  73/I  i2/»9^ 
so  due  and  owing  to  him  as  aforesaid,  but  that  the  same  hadi  &O0 
thence  hitherto  remained  due  and  unp^d  from  the  said  phintii^ 
to  the  said  Joseph  ;  |nd  that  the  original  writ  in  this  suit  was  soe' 
out  in  the  name  of  him  the  said  plaintiff  for  and  on  the  behalf  of 
the  said  Joseph  Searle^  and  for  the  purpose  of  enabling  the  saii 
Jos^h  Searle  to  receive  the  said  sum  of  73/.  la/.  ^dl  parcel  of 

g  ifi 
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the  Slid  8Uin«  \a  the  wi  declaxation  mentionedt  according  to  thie     1 787. 
form  and  eficct  of  the  9aid  deed  poU,  and  not  for  the  benefit,  use. 


or  behoof,  of  the  saud  plaimiff,  that  is  to  say,  at  TVestmnsUr  afore-     ^^^^ 
s;ud|  in  the  county  aforesaid;  and  this  he  is  ready  to  verify,    KcbUt. 
wherefore  he  prays  judgment,  is^c.  as  to  the  said  73/.  12/.  ^d. 
To  this  rtplicatioa  therp  was  a  general  demurrer  and  jcHnder. 

Morgan  in  support  of  the  demurrer,  contended  that  this  debt, 
being  a  dkse  in  a€tm^  could  not  be  assigned.  Co.  Liit,  214*  a. 
2  Rd.  Akr.  45«  F.  6.  Although  the  king  by  his  prerogative 
may  assign  a  chose  in  action^  yet  his  grantee  cannot.  Cro.  Eliz. 
180.  Bills  of  exchange  are  sissignaUe  by  the  law  of  merchants : 
bat  promissory  notes  can  only  be  assigned  under  the  3  (:^  4  Ann. 
c,  9.  wlucb  shews  that  at  common  law  they  could  not.  That 
being  the  law  generally,  that  inconvenience  will  result  from 
permitting  persons  subject  to  the  bapkrupt  laws  to  assign  over 
their  efiects  to  particular  creditors  on  the  eve  of  a  bankruptcy. 

Lawrence^  coutrd,  did   not   dispute    the  general  principle ; 
and  admitted  that  if  the  action  ha4  been  brought  in  the  name 
of  Seark^  those  cases  would  have  applied  ;  and  that  this  assign* 
meat  could  not  have  been  supported  if  it  had  been  fraudulent. 
But  he  observed  that  the  question  here  was,  whether  a  chose  in 
(tctm  can  be  assigned  for  an  antecedent  debt,  so  that  the  assignee 
mj  recover  on  it  in  the  name  of  the  assignor.    The  cases  cited 
only  prove  that  the  action  cannot  be  maintained  by  the  assignee. 
It  cannot  now  be  disputed  that  Courts  of  equity  will  protect  a 
chose  in  action  when  assigned ;  and  Courts  of  law  have  frequently 
permitted  the  assignee  to  sue  in  the  name  of  the  asaigiu>r.     A  [6T.R.17.] 
Court  of  equity  has  held  such  an  assignment  to  be  good,  even 
though  the  asugnor  afterwards  became  a  bankrupt.     Unwn  v. 
OlwiTf  deed  by  Lord  Man^eld^  in  1  Burr.  48 1  •    Ek  parte  Byas^ 
I  ^tk.  124.     If  then  such  an  assignment  be  good  in  a  Court  of 
equity,  the  only  question  is,  whether  or  not  this  Court  will  take 
notice  of  such  a  trust.    Now  Courts  of  law  have  taken  notice  of  r^^,  ^    > "" 
trusts  in  many  instances*    In  the  cSse  of  Battomley  v.  Brooke  (a),  \%  Taunt, 
which  was  debt  on  bond,  the  defendant  pkadcd  that  the  bond  jj^^,,  g6.] 
was  given  for  securing  lOo/.  lent  to  the  defendant  by  ont  ^^^.^^^  ^ 
£.  Cbancettor,  and  was  given  by  her  direction  to  the  plaintiff.  •  *     . 
in  trust  of  her,  and  that  E.   Cbancellor,   before  the  action 
hroughl,  was  indebted  to  the  defendant  in  more  money  than 
the; amount  of  the  bond:  to  this  there  was  a  demurrer,  which 

(•)  JW,  •»  G-  3-  ^-  ^'    Vide  %  BtaiL  Rep.  i%fi. 

Vol.  I.  Tt  was 
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1 787.     was  withdrawn  by  the  advice  of  the  Court.    So  that  the  Court 

there  did  not  look  to  the  person  legally  entitled,  but  to  her  wko 

^ahJ    ^**  beneficiaUy  interested  in  the  bond.    The  authority  of  das 
KcBLcr.    case  was  afterwards  recognised  in  that  of  Riu^ey.  Bird{a) 
in  this  Court,  where,  to  debt  on  bond  the  defendant  pleaded, 
that  the  bond  was  given  to  the  plaintiff  in  trust  for  J.  for  a  debt 
due  from  the  defendant  to  A.;  and  that  A.  at  the  time  of  a- 
hibiting  the  plaintiff's  bill  was  indebted  16  the  defendant  is 
more  money.    The  plaintiff  demurred,  and  the  Court,  on  Hx, 
authority  of  the  case  of  BdtomUy  v.  Brooke^  held  this  to  be  a  good 
plea.     It  has  liicewise  been  since   recognized  in  WAster  r. 
Scaks  {b)i  where  it  was  held'  by  the  Court  that  a  bankropi's 
interest  as  a  trustee  was  not  assignable  by  the  commisaonm. 
Immediately  on  this  assignment  the  plaintiff  became  a  mere 
trustee ;  if  so,  this  case  falls  within  the  prindple  of  that  of 
.  Webster  v.  Scales.     For  by  the  i  Jac.  i.  c.  15.  $.  15.  the  con> 
missioners  are  only  empowered  to  assign  those  things  which 
are  for  the  benefit  of  the  bankrupt.    Therefore  this  debt  cooM 
not  pass  under  the  assignment  from  the  bankrupt's  commis- 
sioners to  his  assignees ;  because,  when  recovered,  it  cannot  be 
applied  to  the  bankrupt's  benefit. 

Mwrgan  in  reply.  There  is  no  doubt  but  a  cUst  in  actm 
may  be  assigned  in  equity;  but  the  question  here  is,  whether  it 
can  be  so  assigned  in  a  Court  of  law.  In  BotiomUj  v.  Jnobftk 
parties  had  only  done  tirhat  they  lawfully  might  \  the  bond  was 
originally  given  to  the  plaintiff  for  the  benefit  of  Mrs.  GSoncr&r; 
and  on  an  account  between  her  and  the  defendant  she  woqU 
have  been  found  indebted  to  him :  but  no  question  there  arose 
'  concerning  the  assignment  of  a  chose  in  action.  In  the  case  of 
Rudge  and  Birch  the  plaintiff  was  a  trustee:  but  here  the  plain- 
tiff is  not  to  be  considered  in  that  light ;  because  he  was  tie 
original  debtor,  and  unless  he  could  assign  a  chose  in  tdmh  i"^ 
interest  in  the  bond  is  now  vested  in  his  assignees. 

AsHHURST,  J.  The  cases  which  have  been  dted  by  the 
plaintifi^s  counsel  go  a  great  way  in  determining  tins  qoestion. 
It  is  true  that  formerly  the  Courts  of  law  did  not  take  nodce  of 
an  equity  or  a  trust ;  for  trusts  are  within  the  original  juriscfictioo 
of  a  Court  of  equity  :  but  of  late  years,  it  has  been  found  pro- 
ductive of  gteat  expense  to  send  the  parties  to  the  other  side  of 
the  Hall ;  wherever  this  Court  have  seen  that  the  justice  of  the 
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case  has  been  clearly  with  the  plaintiff;  they  have  not  turned  him     1787. 

nmnd  upon  this  objection.    Then  if  this  Court  will  take  notice  ' • 

of  a  trust  why  should  they  not  of  an  equity?  It  is  certainly  ^;," 
true  that  a  chose  in  action  cannot i^  strictly  be  assigned:  but  this  KiiLtr. 
Court  will  take  notice  of  a  trusti  and  consider  who  is  beneficially 
interested;  as  in  Boitomlcy  ▼.  Brooke,  where  the  Court  suffered  the 
defendant  to  set  off  a  debt  due  from  Mrs.  Chancellor  in  the  same 
manner  as  if  the  action  had  been  brought  by  her.  The  only 
difierence  between  that  case  and  this  is,  that  ibere  the  plaintiff 
luinself  was  not  originally  interested  in  the  debt,  but  this  plain- 
tiff WIS :  but  that  docs  not  make  any  essential  difference,  be* 
cause  if  it  be  once  established  that  this  Court  will  take  notice  of 
tnists,  it  is  immaterial  whether  the  person .  who  sues  were 
originally  a  trustee  or  afterwards  becomes  so.  Nor  is  it  ma- 
terial at  what  time  they  became  a  trustee ;  for  whether  he  be- 
came such  by  the  assignment,  or  was  so  originally,  it  is  sufficient 
to  say  that  he  is  a  trustee  now,  and  as  such  has  a  right  to  main- 
tain this  action.  If  this  had  been  a  fraudulent  assignment,  it 
would  have  raised  a  difllerent^ question:  but  on  these  pleading 
it  must  be  taken  to  have  been  assigned  for  a  valuable  considera- 
tion. The  case  of  W Aster  and  Scales  is  in  point  \  and  on  the 
audumty  of  that  and  on  the  other  cases  cited,  I  am  of  opinion 
^  the  plaintiff  may  recover. 

BuiXER,  J.  This  action  is  brought  in  the  name  of  the 
^gnor  of  this  bond «,  and  therefore  it  does  not  involve  in  it  the 
question  whether  a  chose  in  action  may  be  so  assigned  as  to  give  a 
legal  ritle  to  the  assignee.  The  plea  only  says,  that  the  plaintiff 
u  become  a  bankrupt,  and  that  this  debt  is  transferred  to  his 
^ignees  \  the  answer  to  that  is,  that  this  is  a  debt  due  in  form 
^the  plaintiff,  but. in  substance  to  a  third  person ;  and  there- 
fore it  is  not  sttchji  debtas  passed,  under  the  commission ;  if 
°ot,irir8&irrn  the  plaintiff,  and  he  is  entitled  to  maintain  this 
*<^n.  The  statute  of  the  i  Jac.  i.  r.  15.  only  says  that  such 
^bts  are  to  be  assigned  as  are  for  the  benefit  of  the  bankrupt. 
Alus  construction  was  put  upon  the  statute  soon  after  it  passed 
"i  a  case  in  March  38;  where  it  was  held  that  such  things  as 
the  bankrupt  held  as  trustee  did  not  pass  under  the  commission, 
"ne  it  must  be  taken  on  these  pleadings  that  this  debt  did  not 
P*8>  under  the  commission  ;  therefore  it  remained  in  the  bank- 
^P^  and  he  may  maintain  this  action. 

Judgment  for  the  plaintiff {«). 

(•)  Vid.  post.  4  vol.  341. 
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A#«^  Sovmctyrte  against  BRArrawAirfi. 

AtUilin  Y^ULE  to  shew  cause  why  an  mikfdwr  ihoiild  oat  be  » 
2JJJj2[JI^  *^  tcred  on  the  bail-piece  in  cnw,  the  prindpal  briif 
tfieiirinci-    bccome  a  bankrupt  pending  the  writofeiroTi  and  hsfiiigob' 

^t!3im  ^»n«<*  ^^  ccrtrficate. 

^|^i|^»         Cowper  and  Figgtt  shewed  cansci  and  obserfed  distthbM 

principBibe.  not  like  the  case  of  bail  to  the  action;  for  by 


bankniM      '*  ^  1?  CflT.  a.  f.  8.  ball  in  error  are  liable  at  al  etcatilB 
icndtiiK  the  case  judgment  is  affirmed*    They  cannot  surtender  die  |rii- 

C&Mifcv,  ewtri^  contended  that  the  general  vAt  mu^  ihK 
ban  ate  entitled  to  be  reliered  befbft  tfaej  are  filed,  asaidfi 
before  the  debt,  for  which  they  are  lo  answer  con^MaOfi 
becomes  their  own.  Now  in  this  case  the  debt  is  aat  ]« 
die  debt  of  the  hdl|  because  judgment  is  not  yet  aflme^ 
Hie  principal  having  become  a  bankrupt,  the  debt  mtMt  M  ^ 
the  bail,  if  they  are  not  relieved,  and  they  cannot  prove  tUi  M 
tmder  the  commission  against  the  principal. 

AsHHUEST,  J.  The  Court  will  never  order  an  mm^ttt^ 
be  entered,  but  where  the  bail  have  a  right  to  swrenderik 
principal.  But  that  is  not  the  case  with  bail  in  emr,  vb 
have  not  the  alternative  of  surrendering  the  princq^  Aa< 
though  the  principal  be  himself  dischaigcd  by  his  baukiipttjfi 
yet  the  plainti£F  may  have  recourse  tp  the  bail. 

BtYLLBR,  J.  Where  there  are  bail  to  an  action,  and  thepiia* 
dpal  becomes  a  bankrupt  before  they  are  fixed,  dieyta^ii 
Strictness  to  smtender  the  principal,  who  bdng  a  bankn^vosH  I 
be  immediately  entitled  to  be  dischatged.  Therefefe  AeCbirt 
to  avoid  circuity  have  done  that  directly,  which  they  oodi<0Blf 
otherwise  do  indirectly.  But  that  is  never  dooe  in  <m# 
of  bail  in  error,  beeab$e  they  catmot  surrender  the  pnodpd 
tt  aU. 

RriedbdntpL 
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Hie  KtN0  agtunsl  The  Churchwardens  and  Overseers    '^^^^ 

of  MaDDERN*  frUty^ 

'PHE  fiiUowuig  order  was  rcttinied  bf  ^irtkrmi  from  due  iftheamr 
•*'  fcssioos  hddea  for  the  county  <rf  (knmaO:  ^^^^ 

Upon  tbe  appeal  of  J^&n  Hodkins  afpioat  a  rate  for  the  rdielF  omitted  in 
«f  the  poor  rf  tbe  parish  of  Maddem,  m  tbe  county  of  C^nmmU,  J^J"^  ^^ 
the  £albwiiig  notice  was  producedf  wUeh  had  been  serrcd  oa  of  the  poor. 
Ac  chuichwardcns  and  overseen  olMaddem:   «I  do  hereby  J^yrto""*" 
"  gire  you  notice,  dut  I  do  intend  to  eater  into,  and  try^  such  ^^''^  ^ 
"  appeal  at  the  oevt  general  quarter-seasions  of  the  peaee  to  be  amend  it  by 
«  holdea,  ^r.  jbr  t\^  my  objection  to  tbe  md  rate,  or  aaseift-  ^|^/^ 
<<  fficntf  aad  my  reason  (or  appealing  /tbaefrooit  and  my  chaij^ 
^^  ing  it  to  be  partial^  unfair,  unequal,  and  anjust,  is  that  you 
^*  have  kft  out  an4  omitted  in  tbe  said  rase,  or  assessment,  the 
^<  name  of  the  Reverend  JTm.  Barlasi^  as  ricar  of  the  said  parkii 
^  of  Maddirm^  and  neglected  to  charge,  rate,  and  assess  him  ftr 
<'  the  small  tithes,  dues,  obyentions,  oblations,  and  oflferings,  due 
^  and  payable  to  him  as  the  vicar  of  tbe  said  parish  of  Maiiem^ 
^'aod  Kable  to  be  rated  and  assessed  towards  the  fdief  of  the 
^  poor  of  the  said  parish  of  Maddirm^  at  the  time  of  making 
^  the  said  rate  or  assessment,  and  for  sQn»e  time  before.''  The 
advocates  for  the  appellant  mo¥ed  to  quash  the  nu  for  die 
omismo  stated  in  the  notioCt  which  was  ebjected  to  by  the 
B^vocates  for  the  parish  officers  who  were  respondents.    They 
uiustsd  that  under  this  notice,  and  for  one  omission  only,  the    . 
Cottft  ought  and  were  bound  to  amend  the  same ;  and  it  then 
appealed  that  tbe  solicitor  lor  the  appellant  had  omitted  to  pfc 
any  notice  to  tFm^  Borlase  of  the  intenUon  of  adding  him  to  the 
^^-    The  advocates  for  the  respondents  moved  the  dissiisMCVi 
of  the  appeal  on  the  sdiove  grounds  j  but  in  as  much  as  they 
did  not  shew  to  this  Court  tbe  value  of  such  tidies,  whereby  lhe|r 
>^fat  ansend  the  said  raU;,  if  aeitiee  had  been  given,  this  Const,  • 
kt  such  omission  of  the  said  WilUmn  Borlasft  and  not  being  aUe 
^thisease  toansendit,  do  quaeh  tbe  same  ^  aubject  however 
^the opinion  of  theCourt  of  JOe^i  Bmch. 

Anile  had  been  obtsseed  to  shew  came  why  the  abeve  osder 
■^  Sessions,  quariuag  the  rate,  should  not  be  qoashad;  t st,  Br- 
<^«ue  no  notice  had  been  giuren  by  the  appeUant  tof  sniav,  that 
^  «ame  augiht  to  have  been  added  to  the  tale;  aad  adly  .fiecause 
the  rate  itself  ought  to  have  been  amended^  aad  not  quashed. 

M  aitt  wlwK  «  pettm  «s  orercharged,  dife  ficssioM  may  ameaS  ^  tile»  onSer  the 

^y  ^a. «.  iS.  it.  ▼• /mAoI.  #/ CSrjtel,  poit,  a  voL  693. 

OMm 


626  CASES.  IN  HILARY  TERM, 

•1787.         GMs  now  shewed  cause.   As  to  the  €x9t  objection:  no  aodce 
was  necessary  to  be  given'to  the  person  whose  name  wasomtttcd; 


"^fl^^'rf**  the  statute  17  Geo.  2.  c.  38.  only  requiring  notice  to  be  giren 
The  Over-  to  the  church Wardens  and  oyerseers.  In  answer  to  dieieooDd, 
Mao^bem.  ^s  ^as  ^  ^^^^  i"  which  the  rate  could  not  be  amended,  hvis 
quashed  on  account  of  the  omission  of  a  person,  whose  inme 
ought  to  have  been  inserted ;  and  if  he  had  been  added,  it  would 
necessarily  have  made  an  alteration  in  the  sum  to  be  paid  bjevoy 
person  rated.  Such  an  alteration  would  have  afiected  the  wfaok 
rate,  in  which  case  the  statute  {a)  expressly  directs  the  justices 
to  set  aside  the  rate  itself.  In  R..  v.  St.  Catherines  Glmicattr\Ji\ 
the  owner  of  a  number  of  houses  had  been  rated  Sdt  diem  ^io 
gross,  and  the  sessions  on  appeal  quashed  the  rate,  because  the 
occupiers  should  have  been  rated  severally ;  on  a  motion  to  qnash 
that  order,  because  it  was  contended,  the  sessions  should  batt 
amended  the  rate  under  the  statute  17  Geo,  2.  r.  38.  /•  6.  by  ifl- 
serring  those  persons  who  were  improperly  omitted;  Loid  Mw- 
field  said,  <<  The  sessions  could  not  ahnend  it.  It  b  a  wrongnte; 
<<  persons  are  not  rated  who  ought  to  have  been,  and  the  inser- 
«<  tion  of  their  names  would  alter  the  other  assessments."  In  the 
case  of  The  King  v.  Sandiuich  (c)  this  Court  hdd  that  die  sessions 
had  done  right  in  quashing  the  rate  ;  which  considerably  sbkcs 
the  authority  of  the  case  of  The  Kjng  v.  Witney  {d).  If  die  ses- 
sions did  right  in  quashing  this  rate,  no  question  can  arise  hereon 
the  value  of  Borlas/s  tithes;  it  is  immaterial  what  the  value  was. 
Lawrence  and  Lamie  in  support  of  the  rule.  Untf  Ibe 
notice  given  to  the  parish  officers  was  not  sufficient  It  vis 
determined  in  The  King  v.  Andover  {e)  that  no  person  conU 
be  added  to  a  rate,  to  whom  notice  had  not  been  given :  now 
the  case  expressly  states  that  no  notice  was  given  to  Mexf* 
The  sessions  therefore  ought  either  to  have  dismissed  tfaea{)f^» 
because  the  appellant  had  not  given  the  regular  notice  so  as  to 
bring  the  question  under  their  consideration,  or  to  hafcadjoom- 
ed  the  appeal  according  to  the  directions  of  the  statnte  (/)•  As 
to  the  2d  question :  it  is  the  invariable  practice  of  the  sessions  not 
to  quash  the  whole  rate  on  account  of  the  omission '<tf  one  per- 
6on,  but  to  amend  it  by  adding  the  name  of  the  person  omittei 
The  6th  section  of  the  17  G.  2.  r.  38.  enacts,  that  «oa  sB 
'«  appeals  from  rates,  the  justices  shall  amend  the  same  in  ^ 
<«  manner  only  as  shall  be  necessary  for  giving  icUef,  with^^ 

M  17  C.  a.  c.  38. 1.  d.        (*)  Tr,  16  G.  3.  A  R.        (0  Dm^  J41.  Cktf.  IQJ- 
M4-ff«rr.a634.  (0  C^«^-5iO.  (/) x; G. a. *. 3t * 4- 
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^  altering  such  rates  with  respect  to  other  persons  mentioned  in     >  7^7* 
**  the  same :  but  if  upon  an  appeal  from  the  whole  rate,  it  shall 
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*<  be  found'.necessary  to  set  aside  the  same,  then  they  shall  order    .aga^^t^ 
«  a  new  rate  to  be  made."    If  this  had  been  an  objection  to  the    ^^c  Over- 
vAole  rate,  the  argument  on  the  other  side  would  apply :  but  Madoikn. 
the  objection  is,  that  the  name  of  one  person  was  omitted ;  his 
name  therefore  should  have  been  added  according  to  the  first 
part  of  the  6th  section  of  the  statute  ;  and  the  addition  of  his 
name  need  not  necessarily  have  made  an  alteration  in  the  sum  to 
be  paid  by  every  other  person  rated,  because  at  the  most  it 
would  only  have  raised  a  larger  sum.    Besides,  the  argument 
which  has  been  urged  against  the  rule  would  prevent  the  altera- 
tion of  every  rate,  in  every  case,  and  would  render  nugatory  the 
statute  of  17  Geo.  2.  c.  38.  which  was  passed  purposely  to  avoid 
80  much  trouble  and  expense.    This  construction  has  been  put 
on  the  statute  in  two  cases  before  this  Court,  namely,  Tie  IGng 
V.  Witney  (a),  and  The  King  v.  Ringwood(b).     And  though  the 
former  of  tliose  cases  was  sent  here  in  order  to  try  another 
question,  whether  stock  in  trade  was  rateable,  yet  the  Court 
determined  it  on  the  ground  that  the  sessions  ought  to  have 
nmenied  the  rate :   the  Court  there  held,  that  "  The  sessions 
'^  ought  to  have  amended  the  rate  by  relieving  those  persons 
^  who  had  been  overcharged,  and  charging  those  who  had 
"  been  improperly  omitted  "  And  in  the  latter  case.  Lord  Mans* 
fiM  said,  «  The  case  of  The  King  v.  Witney  was  determined 
"  upon  the  single  ground  that  the  justices  in  sessions  should 
<<  not  have  quashed  the  whole  rate  ;  (which,  in  cases  where  it 
'<  is  not  absolutely  necessary,  they  are  forbid  to  do  by  the  17  G. 
"  2.  r.  38.  /•  6.0  but  should  have  amended  it  by  inserting  the 
"  particular  persons,  and  that  property,  which  was  omitted, 
^^  and  which  they  thought  rateable."     These  authorities  go  ex- 
piessly  to  shew  that  this  rate  should  have  been  amended  and 
not  quashed. 

Cur,  adv.  vult, 
AsHHUKST,  J.  now  delivered  the  opinion  of  the  Court. 
There  have  been  two  objections  made.  First,  That  no  notice 
^M  given  to  JBorlase,  whose  name  was  omitted  in  the  rate.  2dly, 
^at  at  all  events  the  rate  should  not  have  been  quashed,  but 
ortufided.  As  to  the  first  of  these  objections  there  seems  to  be 
no  ground  for  it.  The  statute  17  G.  2.  c.  38.  says,  the  party 
aggrieved  may  appeal  to  the  next  quarter  sessions,  giving  rea- 

(a)  i  J9arrr.  2634.  {i)  C9vf.  3a6. 
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1787.    sonable  noficr  to  the  churchwardem  w  mjvtars  of  tbe  poor  of 
the  parish,  {^r.  and  says  nothing  of  any  other  person;  aeidKr 


^'^^IT  ^^^  *^  natuw  of  the  case  require  it  For  the  coai|iluiit  is 
Tbe  Over-  against  the  churchwardens  and  oTene^s,  for  hanng  dooeiiqi** 
Maookrn.  ^'^^  ^^  ^^^  ^^^^  ^^  ^^  parish  by  thefa:  hacring  left  out  pcnoas 
who  ought  to  be  rated^  and  by  those  means  imposed  a  gieaier 
burthen  on  those  who  are  rated  than  they  should  hare  doae.  It 
then  becomes  their  business  to  take  proper  st^s  to  gain  ail  ac- 
cessary information ;  and  there  is  still  less  occanon  for  g^riif 
notice  to  the  individual,  if  the  justices  ought  to  fwA  the  niB| 
and  make  a  new  one. 

As  to  the  second  objection ;  we  are  of  opininn  diat  the  justices 
have  done  right  in  quashing  the  rate.  For  though  diis  is  tk 
case  only  of  a  single  person  omittedi  it  is  impossible  to  draw  tk 
Iktit'y  and  it  might  as  well  be  the  case  of  fifty,  which  woald  iffl* 
po^t  upon  the  rest  of  the  jKtri^h  n  greater  bordeb  thati  tlieytm^ 
to  bear.  And  it  is  not  enough  to  say,  that  the  more  noBey  is 
raised  by  the  rate,  the  longer  it  will  last  ^  for  it  may  be  tt  id* 
convenience  to  many  persons  to  pay  at  once  double  the  m 
which  is  necessary  to  be  raised  for  die  immediaie  purposes  of  At 
parish.  The  case  of  JAe  lflf«^  against  I5hr  05irrvikws^^ 
Catherine's  Ghucestefy  is  in  point.  There  the  ol^ectioft  to  Ac 
rate  \Vas  the  leaving  out  of  the  late  Mr.  Pitfs  tenants,  for  vhidi 
the  sessions  quashed  it.  The  Cotirt  said  the  jusdces  had  done 
right ;  for  if  all  proper  persons  had  been  rated,  of  course  •  k» 
suth  would  have  been  requisite  from  die  rest  of  the  psrisL 
As  to  the  ca^e  of  Tie  ISng  against  Tie  ItAMkuOs  aflFitfuji')] 
the  pdnt  before  the  Court  was,  whedier  slock  in  tnde  e^t 
to  be  rated.  The  Court  said  *<  the  Sessions  had  Hot  stsled  irfet 
^  the  stock  in  trade  was,  or  what  it  was  that  the  rate  had  Uxdf 
«  or  whether  the  persons  rated  had  any  stodc,  or  what  ttatsM^ 
"  in  trade  was,  nor  any  particular  deooripcion  what  fRHk  va> 
<<  meant."  The  Court  indeed  is  made  to  say  further,  ifati  ^ 
quashing  the  old  rate,  a  new  one  ought  to  have  been  mauk :  but 
that  was  not  the  point  on  Which  the  decisioa  tunied.  Aud  in- 
deed  it  may  seem  doubtfol  whether  the  justices  arc  the  proper 
persons  to  perfo^rm  this  office }  as  the  consequence  of  addiag  1 
new  set  and  description  of  persons  yMM  be,  diat  a  great  many 
inquiiies  must  be  made,  wt^h  wcAOd  exceed  the  boundsef  tk 
justices'  sitting  ;  and  besides^  the  pwty,  if  over-rated,  ottgfct  to 
have  an  opportunity  of  appealing,  wftith  I  do  not  know  ihit  te 

W  J  Jftirr,  %6yn.  I 

cooM 


IN  THE  TwBimr-GETENTH  YkAE  OF  GEORGE  III.  <J29 

could  have  from  one  quarter-sessions  to  another.    The  making     1787* 
of  a  rate  is  in  its  nature  a  mnisterial^  and  not  a  judicial  act.  For 


thongh  they  exettise  a  judgment  in  saying  he  ought  to  be  ratedi     ^ah!!'^ 
yet  the  qwaniumis  a  matter  of  fact,  according  to  the  vaUic  of  the  '^^'' 
estate ;  against  all  which,  after  the  rate  is  made,  he  dught  to  Madderk. 
have  the  liberty  of  appealing.    Therefore,  on  the  whole  we  are 
of  opinion  that  the 

Rule  must  be  <lischarged  (a). 

(a)  Vide  IL  v.  St.  Agne*^  poit.  3  vol  481. 


Hartley  and  Others  against  Bateson  and  Others.      fn^uy, 

^FHE  declaration  was  filed  in  Easter  Term  last;  the. defend*  a  plaintiff 

am  pleaded  and  paid  money  into  Court  in  the  same  term,  jfu*^]^^ 

The  issue  was  delivered  by  the  plaintiff  in  the  Trinity  Term  till  tb«  tme 

failowing,  with  ndtiee  of  trial  for  the  6th  of  July^  which  he  t^lJct 

countermanded  on  the  3d  of  Jtsly.    And  an  application  was  p^yins . 

inade  to  the  defendant's  attorney  for  the  amount  of  the  costs  c^^mi. 

down  to  the  time  of  paying  the  money  into  Court,  with  an  offer  J^^^JJ^^  , 

Co  atiow  the  subsequent  costs,  and  settle  the  balance  whichever  wards  pro- 

way  it  might  be  5  the  defendant's  attorney  refused,  insisting  ^^^^^^  ^^ 

that  he  was  entitled  to  his  costs  from  the  commencement  of  the  [^  '^-  ^; 

408. 486. 
action.  %B,9tP, 

On  which  the  plaintiff  obtained  a  rule  to  shew  cause  why  the  ^^'^ 
Piaster  should  not  be  directed  to  tax  the  costs  of  the  plaintiff  to 
the  time  of  paying  the  money  into  Court,  and  die  defendant's 
costs  from  that  time  to  the  time  of  countermanding  the  notice 
^  trial  \  and  why  the  defendant  diould  not  pay  the  balance  to 
the  plaintiff. 

Lmrenci^  s^ainst  the  rule,  cited  Sayer  196. 

RusM  in  support  of  it. 

Ar  Curiam.  On  inquiring  of  the  Master,  it  appears  to  be 
the  constant  and  rcgubr  practice  that  the  phintiff  is  entitled  to 
have  his  costs  to^he  time  of  paying  money  into  Court,  and  the 
Pendant  all  his  subsequent  costs. 

Rule  absolute  («). 

(«}  FMmi^,  MstkU^  BMHUt  9m.  Crifiht  v.  mUiamt^  fotlU  710.    But  if  on  the  ' 
*^  « juror  be  withdrawn,  each  party  must  pay  his  own  coatt,  though  money  has  h«ea 
pud  into  Xlomx,    StMart  v.  JobntioHt  pott.  3  voL  657.    So  if  the  application  he  not 
'^'fcbfcfere  trial    5»wr#eji  v.  ^rir,  post.  4 1©1.  ro. 

Rob, 
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Friday,    Roe,  on  the  Demise  of  Nightingale  and  Maii 
^'^'^'  his  Wife,  against  Quartley  and  Constaotu 

his  Wife. 

Adeviieto  p^JECTMENl'  for  premises  in  Buchingbam^  on  the  demist 
hein"i*'huf.  ^^  nightingale  and  wife,  laid  26ih  December  1784,  vA 

band  ind      tried  by  consent  in  London^  at  the  last  Sittings,  before  BuSefi 
dwlse  to      Justice.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  4c 
such  person  Court  on  a  casc  which  stated  in  substance  as  follows : 
"e*°dllcrip.      Charles  Blunt^  being  seised  in  fee  of  the  premises  in  qucstooo, 
!*°K  J!f  ^"^  by  a  codicil  to  his  will  devised  the  same  "  to  Hester  Read,  daogji- 

to  ooin,  /  /.  •        ■      1     r  J 

namely,  a    cc  ter  of  fTalter  Read,  and  to  the  heirs  of  her  body  for  eYcr,m 

Md'/nt'*'  "  for  default  of  such  issue  then  to  such  child  or  children  as  die 

preceding      c<  wife  of  fTalter  Read  is  now  ensicnt  with,  and  to  the  hdn  of  the 

given  to  the  «  body  or  bodies  of  such  child  or  children,  and  for  default  of 

mShLr?"*     "  ^^^^  ^^^^^  ^^  ^^^  "8^^  ^^*^  °f  fTalter  Read  and  Mary  hxi  wife 

auch  child     ««  for  ever.**     Herter  Read  entered  on  the  death  of  the  ttttator, 

a  purdiaier!  and  afterwards  and  before  the  day  of  the  demise  died  seised, 

[iA&p:   without  issue,  intestate,  and  without  having  barred  thecnt»l» 

leaving  Mary  Nightingale,  one  of  the  lessors  of  the  plaintiff,  her 

cousin  and  heir  at  law  on  the  part  of  the  father.     Bodi  Wd^ 

and  Mary  Read  died  in  the  lifetime  of  Hester.  Mary  Rod,  who 

was  not  ensient  when  the  codicil  was  made,  nor  had  any  child 

afterwards,  died  before  her  husband  ;  he  married  again  and  had 

issue  of  that  marriage  one  child  only,  the  above  named  O^- 

stantia  the  wife  of  ^tartley.    The  quesdon  for  the  opinion  of 

the  Court  is,  whether  the  plaintiff  is  entitled  to  recover  the 

whole  or  any,  and  what  part,  of  the  premises  ? 

Le  Blanc,  for  the  plaintiff,  after  observing  that  the  sx^ 
question  arose  upon  khe  last  limitation  over  to  the  right  hars 
of  W,  and  M.  Read,  contended  that  Hester  Read  tookan  csutc 
tail  to  herself^  with  a  contingent  limitation  in  fee  expectant  on 
the  event  of  W.  and  M.  Read  dying  in  her  lifetime  without 
leaving  any  other  child.  During  the  lives  of  W.  and  M*^ 
this  limitation  was  contingent ;  and  on  their  deaths  it  vested 
in,  Hester  as  a  purchaser,  no  antecedent  estate  having  beea 
limited  to  her  ancestor,  i  Rep.  104.  Co.  Lit.  ad.  *.  H^^ 
490.  Then  if  Heiter  took  by  purchase  and  not  by  descent, 
the  person  claiming  under  her  must  claim  as  her  heir,  which 
entirely  excludes  Constantia^  who  is  a  sister  of  the  half  WooA 
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Heiter^  who  was  living  at  the  time  of  the  death  of  W.  and     1787. 
M*  Ready  came  in  as  heir  at  law  to  them  both.    The  heirs  of 


husband  and  wife  are  the  same  as  their  issue,  because  they     J^?' 
are  but  one  person  in  law.     Where  a  joint  estate  is  made  to    Qoakt- 
husband  and  wife  and  a  third  person,  the  hasband  and  wife 
shall  have  but  one  moiety.    Co.  Lit.  187.  a.   Then  by  a  parity 
of  reason  tlie  same  distinction  must  take  place  between  the  right 
heirs  of  husband  and  wife  and  of  any  other  person.     A  limi- 
tation to  the  right  heirs  of  J.  and  B,  is  a  limitation  to  the  right 
heirs  of  each  of  them  i  but  the  heir  of  the  husband  and  wife  is  the 
heir  of  fc/A.    2  Ro.  Abr.  ^\6.  F.  \.     i  Bxt.  Rep.  238.    Dy.  i^g. 
I  Leon.  102.  If  that  distinction  be  well  founded,  Hester  took  the 
whole;  because  at  the  time  of  the  death  of  W.  and  M.  she  was 
the  only  issue  of  that  marriage.     And  the  intention  of  the  tes- 
Utor  favors,  this  argument ;  for  he  first  limited  the  estate  to 
Hester  the  only  child  of  IT.  and  M.  then  in  being  i  the  next 
object  of  his  bounty  was  the  child  with  which  Mary  might  be 
ensient ;  and  then  he  limited  it  to  the  right  heirs  of  JfC.  and 
M.i  so  that  his  intention  manifestly  was  to  continue  the  estate 
in  the.  heirs  of  both  W,  and  M.    If  this  construction  prevail, 
the  lessors  of  the  plaintiff  are  entitled  to  take  the  whole  estate. 
Bur  if  no  distinction  can  be  made  between  the  right  heirs  of 
husband  and  wife,  and  the  right  heirs  of  two  other  persons,  at 
least  the  lessors  of  the  plaintiff  are  entitled  to  a  moiety  of  this 
estate,  and  to  a  moiety  of  another  moiety.    For,  at  the  death 
of  her  mother,  Hester  was  entitled  to  one  moiety,  and  on  the 
ueath  of  her  father  to  half  of  another  moiety  as  co-heir  with  the 
•ister  of  the  half  blood ;  so  that  she  took  three-fourths  of  the 
^holc  estate.     And  he  cited  the  following  authorities  to  shew 
^nat,  in  cases  of  limitations  to  the  right  heirs  of  two  persons 
who  are  not  husband  and  wife,  the  heirs  take  as  tenants  in 
common  and  not  as  joint-tcnantSi     Lit.  Sect.  283.     Co.  Lit. 
188.  a.  5  Rgp,  8.  a.   13  Rep.  57.  2  Ro.  jtb.  89.  G.  I. 

Partridge  for  the  defendant.  On  the  true  construction  of  this 
^"1,  and  the  circumstances  which  have  happened  subsequent  to 
™  death  of  the  testator,  the  lessors  of  the  phintiff  are  not  en- 
titled to  any  part  of  the  premises ;  but  at  the  most,  only  to  a 
moiety.  Firsts  the  limitation  to  the  right  heirs  of  W.  and  M. 
^d  not  vest  in  Hester^  it  being  too  remote  \  In  which  case  the 
lessors  of  the  plaintiff  are  not  entitled  to  any  part  of  these  prc- 
Oiiscs.  The  limitation  was  contingent,  depending  upon  the 
^ent  o{  Hester's  outliving  her  parents:  bttt  being  to  take 

8  effect 
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1787.    effect  after  die  death  of  a  person  without  issee,. which  ] 
^— — ^-  was  xiot  in  being  at  the  time  of  its  creationi  it  wis  too  fomece 
^Jl^     to  Uke   effect   at  all     It  is  laid  down  in  a   R/ep.  S^*  ^- 
Qs^mT     '<  That  if  a  lease  be  made  far  life,  remainder  to  the  rig^ 
A  heirs  of  J,  &  cheve  being  no  each  person  as  y  S.  in  fachf 
«<  at  the  time  of  the  limitation,  but  each  a  person  ts  after- 
^  wards  bora  arid  dks  during  the  life  of  die  ^nant  fm  fife, 
«  nevertheless  the  limitation  over  is  Toid.**    The  present  fisn- 
tation  is  still  more  remote  i  for  that  was  to  the  iar  of  a  penoQ 
not  in  existence,  but  this  is  ro  s  perjm  not  in  bang,  md  4» 
Ms  issue.    He  admitted  that  executory  derises  had  been  cir« 
ffied  bejond  this  line,  because  they  are  permitted  to  take  effect 
^within  twenty-one  years  after  a  Kfe  in  being.    Bnt  if  a  Hmiia- 
4ion  can  take  effect  as  a  remainder,  the  Conrt  w31  rather  coo- 
dder  it  as  such  than  as  an  executory  devise.     And  tins  b  ad- 
mitted by  the  plaintiff's  counsel  to  be  a  contingent  leniainder; 
if  90,  Hesiar  was  not  so  seised  as  to  transmit  die  estate  to  her 
bears,  and  then  the  title  of  the  lessors  of  the  plaintiff*  falls  to  die 
ground,    in  Co.  Lit,  14.  b.  it  is  said  « that  if  land  be  given  to 
•<  a  man  and  his  wife,  and  the  heirs  of  their  two  bodies,  rcmai»> 
^  der  to  the  heirs  of  the  husband,  and  the^  have  issue  a  son,  and 
^  die  wi£e  dicth,  and  he  taketh  another  wife  and  hath  issue  a  son, 
^  the  firtfaer  diech,  the  eldest  son  enteteth  and  diedi  without  issne, 
«<  the  second  broths  of  the  half-blood  shall  inherit ;  because  dtf 
*«  eldest  son  by  Ms  entry  was  not  actually  seised  of  the  fee-nmpk, 
^<  being  expectant,  but  orAy  of  the  estate  tait"  That  shewi  diat 
the  xemainder  did  not  take  effect  in  the  son  during  die  ooniina- 
ance  of  the  estate  tail,  and  goes  the  whole  length  of  deciding  die 
present  case.   This  doctrine  was  recognized  by  Lord  Hatiwb 
lA  CimmMgiam  v.  Moody  (a).    The  limitation  therefore  to  Ae 
right  heirs  of  jy.  and  Jf  .  was  not^uch  as  to  give  a  verted  in- 
.tesest  in  it  to  Hnter  during  her  Kfe.    But  if  the  Court  should 
be  of  a  different  opnuon,  4t  will  then  be  necessary  to  coosider 
the  effect  of  this  remainder.    With  respect  to  the  testator^s  in- 
dention, it  seems  that  he  had  in  contemplation  the  possible  event 
<d  dns  fomtly  dying  without  atry  ehiM,  and  his  intendon  was 
to  limit  the  estate  fo  their  heir  general.     For,  as  he  used  tedi- 
jHcail  words,  Ke  was  apprized  of  their  legal  import ;  diereforelf 
she  iianitarim  to  the  r%^  hnrstX  W,  and  M,  he  did  not  meaa 
•ID  confine  it  to  their  issue  only ;  if  that  had  been  his  intcndooj 
h€  would  hmt  aaid  to  the  hdrs  of  dieirbodies.    Jut  by  the 
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words  ri^  keirs  fae  meant  to  Emit  the  estate  to  the  riyir  idrs     1787. 
rf  the  survivor  of  W»  and  Af.  or  to  their  rttpedivi  heirs.    If  — — ^— — 
the  former,  CmstanAa  took  a  moiety  on  the  death  of  Waktri      ^*^ 
if  the  hitter,  on  the  death  of  Marj^  Hester  took  one  moiety,  and    Quart- 
on  the  death  of  Wtdter^  Hester  and  Constantia  took  the  other 
moiety  as  joint  tenants ;  therefore  on  the  death  of  Hester^  Ccf^ 
stantia  took  the  whole  of  that  moiety  by  svrvivorshtp.    But  even 
if  that  argument  should  not  succeed,  at  all  events  Constantim  was 
oititled  to  a  fourth  part  as  co- heiress  with  her  sister. 

Le  Blanc  in  reply.  The  statute  10  (^  1 1  ^.  3.  c.  16.  has  put 
posthumous  children  exac tl  y  in  the  same  situation  with  children  in 
being  at  the  time.  Therefore  since  the  passing  of  that  statute  a 
limitation  to  a  child  en  ventre  sa  mere  is  as  a  limitation  to  a  child 
in  bdngs  so  that  the  limitation  over  was  not  too  remote  in  its 
creation.  And  indejpendent  of  that,  this  is  a  contingent  remain^ 
der,  there  being  a  precedent  estate  to  support  it  \  it  must  take 
efiect  as  such,  and  not  as  an  executory  devise;  and  it  vested  in 
Htster.  The  next  objection  is,  that  the  heirs  of  Hester  cannot 
take,  because  she  was  never  seised  of  this  reversion :  but  this  is 
t  limitation  to  the  heirs  of  two  persons,  who  did  not  take  any 
dung  themselves ;  in  which  case  their  heirs  take  as  purchasers, 
sod  that  distinguishes  it  from  the  cases  cited  by  the  defendant's 
ooinsel,  where  the  ancestor  took  by  the  same  instrument) 
fcr  then  the  rule,  according  to  SheUef%  case  (a),  is,  that  the 
^  shall  take  by  descent.  If  the  Court  should  be  of  opimoo 
with  the  plaintiff  on  this  ground,  the  only  remaining  questioa 
will  be  as  to  the  quantum  of  interest  which  the  lessors  shall  take. 
Tte  manifest  intention  of  the  testator  was  to  give  a  preference 
to  die  chfldren  ol  the  marriage.  It  is  admitted  by  the  defend* 
vi^s  counsel,  that  Hester  would  have  uken  the  whole,  if  the  tes. 
tator  had  used  the  words  <<  heirs  of  the  body  :*'  but  diere  can 
be  noififlcreoee  between  tKose  words  and  such  as  he  has  used, 
^des,  the  distinction  before  taken  holds  between  the  right  heirs 
of  husband  and  wife  and  the  right  heirs  of  two  odier  persons 
i^t  standing  in  that  relation.  But  at  all  events,  if  the  person . 
^  take  need  not  be  ebUd  of  both,  Hester  was  entitled  to  three* 
fc««hs  of  the  whole. 

n^  (knrt  said,  they  had  no  doubt  upon  any  part  of  the  case, 
^cept  as  to  the  quantum  which  the  lessors  of  the  plaintiff  were 
^tided  10 1  and  they  would  consider  of  that  point. 

ASHHVaST, 
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1787.         AsHHUKST,  J.     After  stating  the  case,  now  ddi? ered  tbe 
opinion  of  the  Court. 

Several  objections  have  been  taken  on  the  part  of  the  defendU 

<^AKT-  ant  to  the  plaintiff's  right  of  recoyering.  The  first  which  goes 
^'^'  to  the  right  to  recover  any  part  is,  that  this  limitation  to  the 
right  heirs  of  Waber  and  Mary  is  too  remote,  for  which  wai 
cited  2  Co,  5.  This  objection  seems  not  to  have  been  «iiich 
relied  on  by  the  defendants*  counsel ;  and  indeed  since  the 
statute  10  Cs*  1 1  ^.  3.  c.  16.  which  puts  posthumous  childiea 
on  the  same  footing  with  children  bom  in  the  life-time  of  the 
ancestor,  this  objection  seems  to  be  removed,  whatever  mi^t 
have  been  the  case  before.  Besides,  the  limitation  must  vcstoa 
the  death  of  Waker  and  his  wife,  and  might  have  been  bantd 
by  the  tenant  in  tail ;  therefore  there  was  no  danger  of  a  per« 
petuity.  The  limitation  then  being  a  good  limiution  as  acoi^ 
tingent  remainder,  the  next  question  is,  who  took,  and  iu'wuhtf 
tnanniTy  after  the  death  of  Walter  and  his  wife.  And  as  to  this 
we  are  of  opinion  that  Hester  took  the  tvholej  not  by  way  of  li- 
mitation, but  as  a  purchaser,  and  under  the  descriptioa  of  right 
heir  of  Waber  and  Mary^  in  the  same  manner  as  she  wM  lave 
dme^  if  the  limitation  had  been  to  the  right  heir  of  the  hoijtf  Weber 
and  Mary.  That  the  party  shall  take  as  a  purchaser  under  sndi' 
a  description,  seems  to  be  established  by  the  case  of  Men'f. 
Palmer^  Leon,  10 1.  where  the  limitation  of  a  copyhold  was  to 
the  use  of  a  stranger  for  life,  and  afterwards  to  the  use  of  the 
right  heirs  of  the  copyholder.  The  Court  said,  the  difierence  is 
where  the  surrender  is  to  the  use  of  himself  for  life,  afterwards 
to  another,  in  tail,  and  the  remainder  to  the  right  heirs  of  him 
who  surrendered ;  there,  his  heir  shall  have  it  hy  descent.  Bat  it 
16  otherwise  where  the  surrenderor  hath  not  an  estate  for  lifict 
or  in  tail  limited  to  him  ;  for  there  his  heir  shall  enter  as  a/ir* 
chaser^  as  if  such  use  had  been  limited  to  the  right  hoRol  t 
stranger. .  This  case  therefore  is  distinguishable  from  the  case 
put  in  Co,  Lit.  14.  b,  s  for  there  the  husband,  to  whose  right 
heirs  the  remainder  was  limited,  had  an  antecedent  estate,  and 
therefore  the  reversion  in  fee  descended,  and,  remaining  expect- 
ant on  the  estate-tail,  it  remained  as  it  were  in  abeyance ;  and 
therefore  the  brother  of  the  half-blood,  being  heir  to  the  fadier, 
after  the  death  of  {he  elder  brother,  took.  But  in  the  piesent 
case,  there  being  no  limitation  to  the  father,  but  the  first  liffli* 
tation  being  to  the  beir^  on  the  death  of  the  father,  it  must  vest  in 
Hester. 

Bat 
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But  it  has  been  argued  that  this  description  of  the  right  heirs     1 787. 
of  Walter  and  Mary  must  either  mean  the  heirs  of  the  survivor^  ■■    ■      ■: 
or  else  it  must  mean  to  give  an  estate  in  moieties  to  the  heirs  of     ^^^ 
each  I  and  if  so,  the  plaintiff  can  only  be  entitled  to  a  moiety.     Qoajit. 
But  we  are  of  opinion  that  the  heirs  of  Hester  ought  to  take  the 
whole.    In  the  first  place  we  think  that  it  may  plainly  be  col- 
lected from  the  will  that  such  was  the  testator's  intentioui  which 
ought  in  all  cases  to  govern,  if  not  contrary  to  any  rule  of  law. 
His  bounty  seems  to  be  confined  to  the  children  of  Walter  and 
Marys  he  first  entailed  it  upon  Hester  and  her  issue  \  then  he 
devised  it  to  the  child  Mary  might  be  then  ensient  with  in 
tail ;  and  then  he  limited  the  remainder  in  fee  to  their  heirs. 
Now  it  is  impossible  that  any  person  can  answer  the  description 
of  heir  to  hth,  unless  he  be  a  child  of  both;  and  such  construction 
should  be  put  upon  a  will,  if  it  may  be,  as  will  fully  satisfy  the 
words ;  and  the  words  here  are  satisfied^  if  they  be  taken  to 
mean  the  children  of  both  of  them.  . 

It  is  to  b^  collected  from  the  passage  cited  from  Co.  Litt. 
187.  A.  « that  a  grant  to  husband  and  wife  is  not  considered,  in 
<<  the  same  light  as  a  grant  to  other  persons }  for  if  a  joint  estate 
<<  be  made  to  husband  and  wife  and  a  third  perspn,  in  chi3  case 
^  the  husband  and  wife  have,  in  law,  in  their  right  but  the 
"  moiety,  and  the  third  person  shall  have  as  much  as  the  hus-> 
<^  band  and  wife;  for  the  husband  and  wife  are  but  one  person 
<<  in  law  'P  And  <<  so  if  made  to  a  husband  and  wife  and  two 
*<  others,  in  this  case  the  husband  and  wife  shall  have  but  a  third." 
If  then  they  are  but  as  one  person,  by  reason  of  the  relation  they 
stand  in,  when  a  limitation  is  made  to  their  heirs  without  any 
prior  estate  limited  to  them,  it  must  most  naturally  mean  heirs  to 
them  both  according  to  that  relation,  which  can  only  be  children 
rfthem  both.  Therefore  we  think  the  lessors  of  the  plaintiff  are 
entided  to  recover  under  this  ejectment. 

Fostea  to  the  plaintiff. 


Cook  against  Raven.  J2"7oth. 

X>ULE  to  shew  cause  why  the  proceedings  in  this  cause  A  demand 
should  not  be  set  aside  for  irregularity,  because  there  had  fore  thV  de- 
been  no  demand  of  a  plea.   In  fact  there  had  been  a  demand  of  f««»<Jant  jus 

*  appeared,  or 

a  plea;  but  at  that  time  the  defendant  had  not  appeared,  neither  the pUintiff 

filed  com- 
mon bail  for  bim»  it  a  oulUty,    [a  T.  R.  719.    4  Ibid.  57^*    8  Ibid.  77.] 

had 
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1787.     had  the  plaintiflF  filed  commcm  bail  ancofdii^  to  due  itatolt, 
— ^- —  though  he  afterwards  did  so,  and  before  judgmeni  dgadL 
^^         Rwmiiigtonf  agaonat  the  rule,  isaiated,  that  it  was  PfSaai 
Raybn.    if  common  bail  were  filed  any  time  before  judgment  «goei 
Bbepberd,  in  support  of  the  rule.    At  the  time  of  dcwaiKHwg 
a  p)ea»  the  defendant  waa  not  in  Court;  so  that  it  was  a  not 
nuUity.    And 

The  C^urt,  after  amsulting  the  Master,  were  of  that  epaioB. 

Ruk  abaohne  (aV 

M  Vide  Smth  v.  P^min,  post,  a  voL  719;  and  Vmm  v.  CalMft. fptt. 4  id  ^t 


^^{^  GuNDRY  against  Stubt. 

wiiereade.-rpRESPASS  on  landa  on  a  certain  day^  and  on  £ve» 
^J^"  ^  other  days,  fe^r.  The  defendant  pleaded  two  special pkas 
coosittsof  of  justification  on  the  particular  day.  The  phintiff,  intwo  sew 
rafy,^  assignments,  replied  that  the  trespass  was  comnutted  oa  odier 
*^*!SS"'  t  ^*  J[*  ^^^  ^^^  occadons,  £sV.  On  both  dieae  issues  were  tiken, 
^  it.  uT  which  were  found  for  the  plaintiff  with  iju  damages.  At  die 
^^^^  trial  the  trespass  appeared  to  be  wilful,  because  it  was  committed 
^^^tjwot  after  a  written  notice :  but  in  point  of  face  there  was  nooeitifi- 
on  die  spe.  c^te  by  the  judge  that  the  trespass  was  wilful.  A  rule  had  been 
^  ^os  ®'^*^'*^  ^1  Lawrence  to  shew  cause  why  the  Master  should  not 
a  verdict,  be  directed  to  tax  the  plaintiff  his  costs  on  the  spedal  pkas. 
tothrcosts  ^^  ^^  ^^  agreed  by  both  parties  to  consider  tins  question  as 
^^.*«  if  the  judge  had  granted  a  certifioate,  he  being  ready  to  ccrdfj. 
[4  Tama!  GiUs  now  shewed  cause.  This  is  similar  to  a  case  what  tk 
^^  plaintiff,  in  his  declaration,  complains  of  three  several  trc^wsscs 

in  three  distinct  counts:  if  the  defendant  plead  two  special  pleas 
of  justification  to  two  of  those  counts,  and  the  plaintiff abaodoo 
them,  he  is  not  entitled  to  the  costs  of  those  pleas,  etea  Ao^ 
he  should  succeed  on  the  third;  in  which  particular  Acfncocc 
of  this  Court  difltrs  from  that  of  Ae  Common  Fkas  {0}  ^ 
in  this  case  the  plsdntiff  has  comprehended  several  ti«q»MCS"i 
one  count,  and  the  defendant  was  under  the  necessity  of  jssiuTiDg 
one  of  those  trespasses  in  order  to  lessen  the  damages  *i  and,  as 
the  plaintiff  has  not  taken  issue  on  the  special  pleas,  he  confesses 
the  truth  of  them,  and  ia  in  the  same  situation  in  which  be  wouU 
have  been  if  his  declaration  had  conristed  of  three  counts,  ^ 
he  had  abandoned  two  ef  them  on  the  defendant's  juinit^' 
The  defendant  in  this  case  does  not  ask  for  ooeta^  hisobjecnaB 
is,  that  the  plaintiff  is  not  entitled  to  have  Chens. 

(«}  S0ygr  m  Cptis,  aia. 

Asfiflva^' 
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AsHHURST,  J.    The  Master  says,  it  has  always  been  the     1787. 
pnctice  to  allow  the  plaintiff  the  costs  of  the  pleadings  in  such  ■' 
cases  as  the  present.     If  the  plaintiff  had  taken  issues  on  the    ^^^J^J 
special  pleas,  it  would  have  been  difierent.  Sturt. 

BuLLBR,  J.  This  is  not  like  the  case  of  a  declaration,  con- 
sisting of  several  counts,  to  some  of  which  only  there  are  pleas 
of  justification.  The  plaintiff  here,  perhaps  with  a  view  to 
have  costs,  has  taken  in  the  whole  complaint  in  one  count ;  the 
defendant,  by  his  pleas,  did  not  justify  the  whole  ;  and  there- 
fore the  plabtiff  was  obliged  to  make  a  new  assignment.  The 
Master  says  he  had  no  doubt  in  this  case;  and,  according  to 
the  contant  practice,  the  plaintiff  is  entitled  to  all  the  costs  of 
the  pleadings.  Rule  absolute  (a). 

(«}  Vid.  Day  V,  Hmmkif  post.  3  voL  654. 


Bat£S  QmI  Tarn  against  Lockwood.  i^^tS 

TTPON  an  application  by  Baldnuin  to  enter  judgment  nunc  Where  an 
^   pro  tunc,  it  appeared  that  a  judginent  had  been  obtained  J^ujit'on 
in  an  original  suit  in  this  Court  in  Hilary  Term  ac  Geo.  3.  be-  « judgmwit 

1  •  rr.  m  r.  .  recovered  IB 

tween  these  parties.    In  £aster  Term  foUowmg,  an  acuon  was  this  Courts 
brought  by  the  plaintiff  upon  the  judgment,  to  which  the  de-  •Jjjg^^jn^ 
fendanl  pleaded  nul  tid  record*     After  verdict  and  judgment  for  the  defeod- 
the  plaintiff  a  writ  of  error  was  brought  in  the  Exchequer  Cham-  ^rk  oifX* 
^^;  and  the  defendant  obtained  a  rule  to  stay  proceedings  in  '^T'  ■"**®^ 
the  mean  time.     In  Hilary  Term  26  Geo.  3.  the  defendant  in  to  stay  pro- 
error  died  before  judgment  was  affirmed  ;  and  in  Trinity  Term  ^^f"^^ 
following,  '^his  attorney  signed  judgment  in  the  second  action,  «»««» ««* 
That  judgment  was  set  aside  this  Term  for  irregularity,  upon  di«^before 
which  the  present  rule  was  obtained.  ^  ffiSno?' 

Chambrcy  against  the  rule,  said  that  no  terms  were  imposed  at  the  Couit 
the  time  of  granting  the  rule. to  stay  proceedings  ;  but  it  had  J^j"  jua^'* 
been  drawn  up  in  the  common  form.    That  the  Court  would  ment  to  be 
be  less  ready  to  comply  with  the  present  motion,  as  it  was  for  p^^  ^y^. 
the  purpose  of  fixing  the  bail. 

Bearcrofi  and  Baldwin,  contri,  insisted  that  it  was  a  matter 
within  the  discretion  of  the  Court,  and  that  there  were  many 
cases  to  warrant  it  (a). 

AsHHURST,  J.  The  Court  cannot  grant  this  motion,  as  it 
was  no  part  of  the  terms  when  the  proceedings  were  stayed. 

(«)  Vide  I  Surr.  147.  %%6. 
V0L.L  XJ  U  BVLLIRf 
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1 787.        BoiURy  J.    Thece  is  a  dttttnctifla  betwten  tbc  eam 
an  action  is  brou^  upon  a  judgment  in  the  C^ort  of 


^^^  Pirtf/,  and  where  krougbt  Vfon  a  judgment  of  this  Cont.  k 
the  first  case  the  Court wHiaot  stajr  procee&ifs  pending  avxk 
of  error,  without  the  defiendanlTs  givii^  judgment  in  the  secjoad 
action.  But  if  it  be  brought  upon  a  judgment  in  this  Cowt, 
these  terms  make  no  part  of  tfaeruk;  because  in  general,  acdoos 
on  judgments  are  vexatiousy  and  the  phuatiff  night  hare  Ur 
exocucion  on  the  first  judgment.  The  eases  where  jm^meoc 
has  been  permitted  to  be  emend  nuncpn  tunc  have  been  wfacie 
the  delay  has  ptoceeded  from  the  act  of  the  Court,  t  diink  there 
have  been  some  cases  where,  there  hanng  been  a  frifohms  debf, 
the  Court  has  interposed,  an^  has  not  suficred  any  advantage 
to  be  taken  of  it ;  but  where  a  party  proceeds  according  to  the 
common  course  of  hw,  by  bringing  a  writ  of  error,  there  die 
Court  cannot  interfere. 

^^^  Rule  discfaaigcd. 


/f^/-^^*-   >- 


Um409.     ^^  Richard    Hotham,    Knight,  and   Another, 
iw-isih.  against  The  East  Inpia  Company. 

Acmnwt  /COVENANT  on  a  charter-party  of  affireightmcnt.    The 
pirty -*ihat"  declaration,  after  stating  several  parts  of  the  charter-party, 

nodiiiH       by  which  it  appeared  that  the  plamtiffs  had  let  thdr  ship, 
ad«!itted,  or  ^^  ^^^  Mmhr^^  to  the  defendants  for  a  voyage  to  the  jE^ 
mMlT^w     ^^^^  ^^  ^^^  again,  stated  the  following  covenant  on  which 
ihort  ton-     die  breach  was  assigned  :  <<  That^  notwithstanding  the  ship  was 
SS'a^"   ^^^  ^®  freight  but  for  903  tons,  yet  the  Company  should  lade  on 
tonnage  be    board  as  many  goods  as  the  ship  could  bring,  or  was  capable  of 
made  to  ap-  taking  in  with  safety,  paying  to  the  said  owners  frdght  for  (fe 
mriTona  '^"^*>  according  to  the  tonnage  aforesaid."    In  a  former  jmt 
•utvey  to  be  of  the  charter-party,  stated  in  the  declaration,  is  the  foDowing 
four  Ui^     covenant :  <*  And  to  the  end  the  tonnage  of  the  said  sUpi  snd 
JJ's'jJ?'*®    the  freight  thereby  payable,  might  be  the  better  ascertained,  it 
eotlychoMD  was  thereby  covenanted  that  no  claim  should  be  admitted,  or 
twf/^  Mr  allowance  made  by  the  defendants,  for  short  tonnaget>r  defideoq 
a  condition    {n  loading  the  said  ship  in  or  for  her  homeward  bound  voyage, 
the  plain- ^^.^^•''•^  '^  ^ome   iboiiU  be    certified  iy  tie  de/endat^i  fresiJentf 

tiff'a  right 

of  recovering  for  diort  tonnage;  but  u  a  uiKter  of  defeooe,  to  be  tdcen  ndnm^t  cf  by  tbi 
defendanti ;  and  the  not  averring  the  performance  ia  no  ground  for  arrcating  the  judjoBcnt.  tf 
defendants  prevent  the  peiformance  of  a  condition  precedent  by  thnr  Ottkct  and  de&ulu  it  is  mbJ 
*- -^^onnaiice  by  pUinofi.    (6T.iL7xo.    8^1.43;.]  ^^ 

agents^ 
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4|ffMr,  cr  rM^  tt^  ^wnofr,  ar  npercMrpetf  from  talmiee  she     1787. 
Aiit/  MKiAt^  itar  ikif  Ar^^,  which  said  certificate  the  said 


prMi4«iitS|  agehii^  or  chiefs  and  councils,  or  supercatgoes  re-  **o'»'"a«« 
^Rtifdyi  siwiiU  gire  to  the  master  for  the  time  being,  if  rca-  t^^tr 
•BMblf  demanded  j  m^d  also  unless  suet  shoii  tomage  be  found  and  compIwt 
umA  to  afpM¥^  on  bet  arrivul  in  the  fiver  Thames  upon  a  survey  y 
to  be  taken  by  four  shipwrights,  or  others  to  he  indsjhmtly  named  '^^^'^'^^^ 
and  ehcstn  by  1^  defrndants  and  the  phdnt^s ,  bat  no  such  sur-  "^f^^XTt  " 
rcy  would  be  taken  or  allowance  made,  in  ease  bulk  should  be  ^^"^^^^^ 
found  to  have  been  broken  before  demand  for  such  short  ton- 
nage wai  made.'' 

The  declaration  then  stated,  that,  although  the  defendants 
loaded  and  f  ut  on  board  the  said  ship  goods,  &c,  to  the  amount 
of  903  tons;  and  although  the  said  ship  could  have  brought,  and 
was  capable  of  taking  in,  with  Safety,  goods,  &c.  to  the  amount 
of  100  tons  more  than  the  963  tons,  and  more  than  were  loadeti 
and  pot  on  board  the  said  ship  by  the  defendants,  their  factors 
or  assigns,  from  Bombay  to  London  ^  and  although  the  defend- 
ants,  their  factors  and  assigns,*  had  notice  of  the  premises  last 
afotesatid  before  the  ship  sailed  and  departed  from  the  East  LuBes 
on  her  voyage  to  England,  and  were  then  and  there  required  to 
load  the  said  ship  with  the  residue  of  the  said  goods,  jtc.  so  as  to 
complete  her  loading,  and  pot  on  board  her  for  the  said  voyage 
what^he  could  reasonably  and  safely  have  carried }  and  although 
the  plaintifi^  offered  to  take  in  Such  foading,  yet  the  defendants^ 
their  factors  and  assigns,  absolutely  refused  fully  to  load  the  Said ' 
diipy  or  to  put  any  more  goods,  8eo.  on  board  her;  and  the  said 
ship,  by  means  whereof,  was  obliged  to  sail  from  Bombay  to  Lon^ 
don  deficient  in  her  loading  to  the  amount  of  100  tons;  neither 
have  the  defendants  yet  paid  to  the  plaintiffs  any  freight  or  any 
sum  of  money  for  the  siUd  deficiency,  but  have  f^fused,  &c» 

The  defembnts  pleaded  first,  that  the  ship  was  not  capable  at 
taking  in  more  dtan  903  tons,  on  which  issue  Was  taken.  And 
secondly,  that  the  altowattce  claimed  for  short  tonn^e  and  de- 
ficiency in  loading  the  ship,  was  not  certified  by  dke  Company's 
president,  agents,  Arc. 

Replication,  that  the  plaintifl^  requested  the  Company's 
ptesidentj  agents,  &c.  to  certify  the  deficiency,  and  that  they 
wholly  refused.    Rejoinder,  taking  issue  on  that  fact. 

'This  cause  was  tried  at  the  Sittings  at  Qmldhall  after  last 
Term,  when  the  jury  found  a  verdict  for  the  plaintiffs  on  both 
*«  Usuci, 

U  u  2  A  mosion 


640  CASES  m  HILARY  TERM, 

1787.        A  motion  was  made  in  arrest  of  judgment  (faU  term  by  JLra% 
■  because  the  plaintifis  had  not  averred  in  their  dedaiadon  tbt 

^r^r^/*  a  certificate  ef  short  tonnage  was  obtained  from  the  defendaiit's 
The  East  servants  before  the  ship  sailed  from  India  g  and  because  it  was 
CoMFANT.  no^  averred,  that  upon  her  arrival  in  the  river  Thames^  and 
before  bulk  was  broken,  a  survey  was  had,  and  that  such  dioct 
tonnage  was  found  and  made  to  appear. 

Erskinej  Mingaj^  BaUtvin,  and  JTaison,  shewed  came.  In  an 
action  of  covenant  it  is  not  necessary  for  the  plaintifi  to  tet  fbfth 
more  in  their  declaration  thnn  that  part  on  which  the  bceadi  is 
assigtied.     And  if  there  be  any  condition  or  proviso  Cor  the  de- 
fendant's benefit,  they  must  take  advantage  of  it  by  pkadii^. 
I  Lev.  88.    The  covenant,  which  was  the  foundation  of  the 
present  rule,  consists  of  two  distinct  parts  i  and  the  one  whidi  u 
pleaded  by  the  defendants  is  independent  of  the  other.  Now  no- 
thing is  more  clear  than  that  it  was  not  necessary  for  the  plain- 
tiflFs  to  aver  that  there  had  been  a  survey,  because  it  b  a  profisp 
to  be  taken  advantage  oJF  by  the  defendants.  They  hate  pleaded 
the  first,  and  it  was  found  against  them ;  as  to  diat  diercfbre 
there  is  a  justification  on  the  record.  If  the  covenant  had  ron, 
that  short  tonnage  should  only  be  recovered,  provided  then  hd 
been  a  /wrwy,  the  not  having  had  a  survey  would  have  been  a  con- 
dition precedent,  and  must  have  been  averred  by  the  plantiffs. 
Put  standing  in  the  form  and  place  which  it  now  docs  in  the 
instrument,  it  is  entirely  distinct  from  the  subsequent  cofenani 
on  the  part  of  the  defen^nts  to  allow  for  more  freight  if  the  ship 
would  take  more.    But  even  supposing  that  it  is  necessary  that 
a  survey  should  have  been  had,  after  verdict  the  Court  wiHpie- 
sume  that  there  has  been  one.    For  'the  defendants  having  re- 
lied in  their  plea  upon  the  other  proviso,  and  taken  no  notice  of 
this,  they  have  waved  taking  advantage  of  it  by  their  siiencr. 
In  Emt  and  Essingtpn  (a)  the  plaintiflF  declared  upon  a  bill  ot 
exchange  set  out  in  these  words,  pray,  pay  this  my  frit  H^  ^ 
exchange f  my  secimd  and  third  not  being  paid:   A  motion  was 
made  in  arrest  of  judgment  that  there  was  no  avenncni  that 
the  second  and  third  were  not  paid,  which,  it  was  contended, 
was  a  condition  precedent.  But  the  Court  were  of  opinion,  tbt 
it  must  be  intended  after  verdict.  In  the  present  case  thctc  is  in 
fact  an  averment  that  the  ship  was  short  loaded,  and  diat  the 
defendants  had  nciice  of  it,  so  that  the  survey  was  unnecessary; 

(•)  I  SM.  IZQ.    %  LA.  R^m.  «ia  S.  C. 

the 
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the  fact  must  therefore  be  presumed  aftcj-  rerdict^  as  the  defend-     x  787. 

ants  have  not  taken  issue  upon  it ;  and  there  is  a  yerdict  for  the 

plaintiffs  on  the  whole  record.  In  Fivian  v.  Shipping  (a)  the  "°^J^** 
declaration  stated,  that  in  consideration  the  plaintiff  assumed  to  The  East 
stand  to  the  award  of  J.  S.  and  J.  D.  and  if  he  failed,  to  pay  coHrlHr. 
the  defendant  43/,  the  defendant  assumed  in  the  same  manner 
to  pay  40/.  to  the  plaintiff  if  he  did  not  perform  ;  the  declara- 
tion then  stated  that  the  arbitrators  awarded  that  the  plaintiff 
should  pay  the  defendant  10/.  and  in  consideration  thereof 
that  the  defendant  should  be  bound  in  an  obligation  of  80/.  that 
the  plaintiff  should  enjoy  certain  copyhold  lands,  is^c.  or  that  he 
would  upon  request  pay  him  40/.  and  then  alleged  in  fact  that 
although  he  had  performed  the  award  on  his  part,  and  had  on 
such  a  day  and  place  required  the  defendant  to  enter  into  such  a 
l>ond,  yet  that  he  had  not  done  it,  nor  had  paid  him  the  40/. 
according  to  his  promise.  The  defendant  pleaded  no  awards 
which  was  found  against  him.  It  was  moved  in  arrest  of  judg- 
ment, that  the  plaintiff  had  not  alleged  payment  of  the  10/.  and 
the  award  is  conditional  for  the  payment  thereof,  and  because  it 
was  not  alleged  that  he  had  made  special  requeH  for  the  payment 
of  the  40/.  in  thar  case,  though  the  Court  di£fered  as  to  whether 
die  award  was  conditional,  yet  they  all  agreed  that  though  it 
was  a  condition  precedent,  yet  when  the  plaintiff  says  that  he 
^s  performed  the  award  on  his  side,  it  shall  be  intended  that 
he  hath  performed  it  after  verdict  found  for  him,  and  it  is  good 
^  substance,  though  not  in  form.  These  provisoes  are  in  the 
copulative,  and  not  in  the  disjunctive  ;  and  the  survey  without 
"^  certificate  would  have  been  of  no  avail ;  therefore  the  de- 
fendants have  supersftded  the  necessity  of  the  former^  by  de- 
Paving  the  plaintiffs  of  the  latter. 

oearcroft^  Rous,  and  Daw,  in  support  of  the  rule;  In  an 
action  of  covenant,  a  plaintiff,  in  order  to  entitle  himself  to  da- 
mages, must  state  upon  the  face  of  the  declaration  a  clear  legal 
acraand.  And  though  it  is  only  necessary  to  set  forth  such  parts 
^  a  deed  of  covenant  as  are  essential  to  support  his  title,  yet  if 
'retakes  upon  himself  to  state  a  proviso,  which  would  have  been 
a  matter  of  defence  for  the  defendant,  he  must  aver  performance 
^  it.  •  It  is  apparent  on  this  record  that  the  plaintiff  are  not 
cntided  to  recover,  unless  they  have  performed  two  conditions 
^hidi  arc  precedent  to  their  right  of  action.  If  therefore  they 
°c  conditions  precedent,  the  plaintifis  should  have  averred  per- 

(«)  Cr9,  C€r.  384* 

formance: 
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1 7I7.    fomoaeo :  bul  whetfatf  pmccilent  or  sobsequcot,  ai  tihe  plainl^ 
"  have  uzukru]cen  to  state  tkioac  conditions  in  thdr  dccUwtioa,thy 

^^^y  hare  made  it  incumbent  on  themseWcs  to  shew  that  they  faai« 
The  Bait  been  performed.    The  true  rule  with  vospect  to  cot eaanto  yit* 
CotuAMt.  ^^^^^  <>f  subsequent,  or  whether  distinct  o^  Qoti  is  laid  down  Vy 
Lord  ili^Mfl&i^  in  the  case  of  7<»^^ 

«^  the  depoidence  or  indqpendenee  of  covevaflta  was  to  be  coU 
^  lected  from  the  eyideni  sense  and  meanii^  of  the  parties;  and 
^  however  transposed  the  j  might  be  in  the  deed,  their  pss* 
<*  cedenoe  must  depend  on  the  order  of  time  in  wUchAeisteiit 
fc  of  ihe  transaction  requires  their  perfarmanoe."    That  both 
these  are  strict  conditiops  precedent  to  the.  fdainaff 's  li^  of 
recoTerj,  and  as  the  pJUintiffii  ha?o  ^pubted  fay  their  costrsct 
that  they  shall  be  perfbrmedt  that  befoD^  they  pan  cccover  they 
must  shew  that  they  have  been  cosspUed  witht  (however  diQcuk 
^  to  be  per£ormed,)appears  from  the  case%  of  WTattx.  JHHiktm{k\t 
and  Davis  v.  J^urt  (cV    The  first  of  those  was  aa  action  by  tlift 
owner  of  a  ship,  employ^  in  the  government  service^  against  the 
Qonumssbners  of  the  navy  for  fireight.  The  plea  stated  ageaesal, 
proviso,  inserted  in  all  those  charti^r-pajrties,  "  that  on  its  bdiig 
<<  made  appear  that  there  had  boe^i  a  Ipss  of  time  or  ncgligenoe 
^^  in  the  owner,  a  mulct  by  way  of  reducdonof  i^t^ht  should  be 
<(  imposed^  such  as  the  cpmmisuonera  sbpyjld  ad|udfe,'*  tf<c 
That  the  plaintiff  bad  been  guilty  of  a  breach  of  prdeau  that 
it  had  been  mfid^  appear,  and  that,  by  the  jodgment  of  the 
commissioners  du$  mulct  had  b^en  assessed,    Tbe  plamtxff 
ia  his  repliintfioa  traversed  the  bceacb  \  to  thia  tihex^p  was  a 
general  demurrer.    The  Court  thou^  the  proviso  naagoodi 
and  s^od  there  could  not  he  a  doubt  but  that  the  commissioiicit 
were,  by  the  proviso,  judges  of  the  dcUnquency  as  well  as  of 
the  quantum.    In  thai;  case,  the  qqestion  was  by  the  chsiwr* 
party  referred  to  thi;  decision  of  a  particular  tribunal^  ^  % 
th^  commissioners  b^d  imposed  a  mulct  equal  tadiefid^bt* 
the  plaintiff  could  not  have  recovered  at  all,  9f>  Yyexft^^^^isf^ 
tiffs  are  not  entitled  to  recover  under  this  contract  entrndinfea 
vnik  the  defendants*  wUess  a  certi^cate  wa$  given  hf  the  defeat 
ant's  presidents,  Ufe*  and  ntJess  a  survey;  was  actually  madc^sM 
^  it  did  appear  that  there  was  shorl,  tonnage.    The  caae  gf  jQfok 
«.  Jftrnr  was  an  action  to  recover  the  italiif}  of  ashi^agatmt^ 
person  to  whom  she  was  let  to  freigbt^    Tbe.decIaKatjqiijiJBi^ 
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nciriiig  (aaong  odicr  tka^)  ifal  fcdbwing  dMie»  <«  and  it  i$     1787. 
<•  ftirdier  covenanted  that  if  the  nU  ainp  shall  happen  to  hd 


«  burned,  sunk,  or  taken,  during  the  time  she  ihall  be  in  hit   ^^.■** 
<*  Majes^s  serricoy  ami  H  shall  i^nu^  ia  a  comrt^martuJ  Aat  the  The  East 
•«  fnastmr  and  sUffs  cpmpanj  kawnuuteOe  utmost  dkfemt  ibsf  wets  commw. 
^  0Uiy  the  value  of  her  shaH  be  p«d  by  the  defendants/'  then 
Kated  that  the  ship  sailed  with  pfovisions  fbr  the  use  of  the  army 
m  Amtticaj  ander  convoy  of  the  Abrcury^  and  was  separated 
and  taken  ^  with  an  averment  Aat  the  master  of  the  ship  and 
die  sh^*8  company  did  make  the  utmost  defence  diey  were  abi^ 
and  that  it  would  have  appeared  to  a  court-martial^  kfc.  if  the 
defendants  had  bought  proper  to  have  had  an  nM|uiiy  made  in 
that  respect  fey  a  court-martial.    To  this  the  defendants  pleaded^ 
ist^  That  she  was  not  captured ;  idly,  Hiat  she  dnl  not  make 
the  uttMse  defence:  3dly,  That  it  would  not  have  appeared  to 
a  cottxT'4tart»},  tSfe.    And  4thly,  Thai  k  haib  mt  a^peartdy  (sTc. 
The  phdntiff  took  issue  on  the  time  first,  which  weie  found  for 
ium  i  and  demurred  generally  to  the  fourth,  which  was  argued. 
The  Ceurt  at  first  doubted  whether  the  ship  was  to  be  considered 
i^  the  service  of  government  at  the  time  of  her  capture :  but  it 
^as  agteed  on:  all  sides  that  st^ps  were  constdexed  in  the  service 
wheA  they  were  hden  for  die  king's  use,  and  under  orders  of  a 
'^s  ship.    The  Court  divecfed  an  inquiry  to  be  made  at  the 
Adtnindfy,  as  to  the  usage  of  holding  courts-martial  on  such 
otcasions^  When  it  appeared  that  thei^  were  several  instances,  in 
^  war  before;  the  last,  of  courts^martial  to  inquire  of  losses  in 
the  nierdiants^  service,  but  none  in  the  last  war ;  and  it  did  not 
^ptar  on  Whose  requisitions  they  were  held.   After  argument  by 
^  phundff^s  counsel,  that  the  inquiring  by  a  court-martial  was 
not  a  conation  precedent,  the  Court,  without  hearing  the  other 
•i<fei  were  of  opinion  that  the  charter-party  annexed  an  express 
^^ditiott  that  it  should  appear  to  a  court-martial,  is^c.  and  there^ 
«»t  the  plaitttiff  was  bound  to  shew  that  it  had  appeared,  or  that 
^ut)se  from  the  fault  of  the  defendants  that  it  had  not ;  ami 
l^gmcift  Wiis  given  for  the  defendant.    As  it  was  necessary  iti 
^t  case  far  the  plaintiff  to  shew  that  it  had  appeared,  fs^c.  to  ^ 
coun-martial  before  his  right  of  action  vestxul ;  so  in  dbe  present 
^^  the  production  of  the  certificate,  and  the  fact  that  short  ton- 
^^vrasfeund^id  had  appeared  upon  a  survey,  were  necessary 
.  0  gire  the  plainti£Fs  a  right  of  action.   In  vain  was  it  argued  in 
"^t  case  that  it  was  not  in  the  plaintiff's  power  to  procure  a 
«ourt.maTtial  j  for  the  answer  to  mch  argument  was,  that  if  a 

person 
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1787.     person  choose  to  make  his  debt  arise  on  a  condngency  aiinost 
impossible,  it  is  his  own  fault.    Therefore  here  it  is  no  answer 


^ainriLV*  to  the  objection  against  the  plaintiffs'  recovering,  ariang  from 
The  Bait  the  want  of  a  certificate  and  the  neglect  of  having  had  a  sorrcf, 
Company.  ^^^  ^^7  could  not  procure  a  certificate,  and  that  theddiendants 
did  not  appoint  their  shipwrights  to  survey,  because  tfacy  bsit 
stipulated  by  their  contract  that  a  certificate  should  in  fact  k 
given  by  the  defendants'  agents  abroad,  and  that  short  tonnage 
should  appear  upon  a  survey  to  be  made  at  home,  before  thdr 
right  of  action  should  accrue.  It  was  likewise  hdd  by  the 
Court  in  the  case  of  Foley.  HarrMn  (a),  that  if  a  party  choseto 
make  a  debt  depend  on  a  condition,  however  difficult  to  be  per- 
formed, he  must  take  the  consequences.  If  however  the  Cout 
should  be  of  opinion  that  a  sufficient  excuse  for  not  complyisg 
with  the  former  part  of  this  condition,  with  respect  to  the  coti- 
ficate,  appears  upon  the  record,  because  the  plaintifis  did  erery 
thing  they  could  in  order  to  procure  it ;  yet  the  same  reason  does 
not  apply  to  the  latter  patt ;  for  the  plaintiflEs  should  hate  shewn 
that  they  had  taken  all  necessary  steps  to  have  a  survey,  as  by 
naming  two  surveyors  on  their  part ;  and  then  if  the  defieodants 
had  not  named  two  other  surveyors,  or  had  prevented  die  sur- 
vey being  made,  there  might  perhaps  have  been  the  same  ezcsse 
.  for  not  complying  with  the  second  part  of  the  conditioo-  Bat 
it  does  not  appear  on  the  record  that  the  plaintifi  took  an; 
steps  to  perform  their  part  of  the  condition.  In  the  case  « 
East  and  Essingdertf  there  was  no  previous  act  to  be  done  bf 
the  plaintiff  to  entitle  him  to  recover  i  it  was  not  necessary  to 
aver  that  the  second  and  third  bills  had  not  been  paid;  for  it 
nothing  were  shewn  to  the  contrary,  it  was  to  be  taken  for 
granted  that  they  were  not  paid.  TTie  objection  Acre  was  l^ 
quiring  proof  of  a  negative.  And  in  fact  though  die  biib  vert 
three  in  number,  yet  the  contract  was  one  and  thessm^''  ^ 
that  if  the  defendant  had  shewn  that  he  had  paid  onej  the  Court 
must  have  seen  that  he  had  discharged  the  others.  But  in  the 
present  case  it  was  incumbent  on  the  plaintifis  to  do  some  act 
before  they  were  entitled  to  make  a  demand ;  and  that  disdo- 
guishes  it  from  the  cases  cited. 

The  Court  took  time  to  consider ;  and  now, 
AsHHuasT,  J.   delivered  their  opinion  (after  stating  dK 
pleadings). 

Tbc 
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ITic  objections  that  have  been  made  are,  that  the  Certificate     1787. 
previous  to  the  ship's  sailing  from  the  East  Indiis^  and  the  sur- 


vey after  her  arrival  in  the  Tbanus  are  conditions  precedent  to  the  "•^'* 
plaintiff's  right  to  recover  for  short  tonnage ;  and  being  such,  and  T^f  fiAtr 
peformancc  not  being  averred,  it  is  a  radical  defect  in  the  plain-  gili^l'^T. 
tiffs'  title,  and  is  not  cured  by  a  verdict,  but  is  objectionable  in 
ancst  of  judgment:  And  if  they  were  right  in  their  premises, 
namely,  that  these  are  conations  precedent,  the  conclusions  which 
they  draw  from  it  would  be  right.  It  becomes  necessary  then  to 
be  considered  whether  these  are  conditions  precedent  or  not  ?  No  w 
in  order  to  clear  this  point,  I  would  first  premise,  that  there  are 
no  precise  technical  worHs  required  in  a  deed  to  make  a  stipula-  [4  js^ji. 
tion  a  condition /r^dlm/,  or  subsequent  i  neither  doth  it  depend  ^^1 
on  the  circumstance,  whether  the  clause  is  placed  prior  or  poste- 
rior in  the  deed,  so  that  it  operates  as  a  proviso  or  covenant.  For 
the  same  words  have  been  construed  to  operate  as  either  the  one 
or  the  other,  according  to  the  nature  of  the  transaction.  The 
merits  therefore  of  the  question  must  depend  on  the  nature  of  the 
contract,  and  the  acts  to  be  performed  by  the  contracting  parties, 
and  the  subsequent  facts  disclosed  on  the  record,  which  have 
happened  in  consequence  of  this  contract.  It  is  unnecessary  to 
say  whether  the  clause  relative  to  the  certificate  be  a  condition 
precedent  or  not;  for  granting  it  to  be  a  condition  precedent, 
jet  the  phintifis  having  taken  all  proper  steps  to  obtain  the 
certificate,  and  it  being  rendered  impossible  to  be  performed  by 
the  negkct  and  default  of  the  company's  agents,  which  the  jury 
have  found  to  be  the  case,  it  is  equal  to  performance.  If  it  were 
necessary  to  cite  any  case  for  this,  which  is  evident  f|om  com- 
mon sense,  it  was  so  held  in  Rolfs  Abridgment,  445.  and  many 
other  books.  If  so,  there  was  a  rigbt  of  action  once  fairly  vested 
m  the  plaintiffs,  from  the  defendants  not  having  fully  laden  the 
8lup  before  she  left  India,  which  they  were  by  their  covenant 
hound  to  do.  For  all  that  is  neccsszrj  primd  facie  to  found  an 
action  of  covenant  upon  is,  that  the  covenant  shoi^d  be  broken. 
And  this  right  of  action,  once  vested,  was  only  capable  of  being 
devested  by  a  subsequent  non-Jiazance,  namely,  by  not  taking 
w  proper  steps  to  procure  a  survey  after  the  arrival  of  tAe  ship 
w  the  river  Thames.  This  therefore  being  a  circumstance,  the 
omission  of  which  was  to  defeat  the  plaintifi^s  right  of  action, 
once  vested,  whether  called  by  the  name  of  a  proviso  by  way  of 
defeazance,  or  a  condition  subsequent,  it  must  in  its  nature  be  a 

matter 
6 


646  CASES  m  HILARY  TERM,  fte. 


1787.    mMHa  ct  4fin€9f  tndM^  to  be  thetm  bf  tbe  MndMi;  and 
as  dief  bave  mC  inrieted  m  !t|  tbMgk  diejr  bave  imtoiot 


^^^     the  want  of  a  ocTtificatCf  wfr  draati  after  vernctf  take  it  nit  00 
T1i«Eait  fact  did  not  crisi;  and  it  wiB  Iritoar  as  a  ceajeqaeiKe  tbttlca 
cJftMiry.  ^  >^  gnmnd  for  arresci^s  tbe  judgmaati  aad  thai  tbtraleiiivi 
be  casdMUf]gedft.. 


vaa  SM>  o>  nuAs  luiMk 


CASES 

AHGUEOt  AMD  DBrtE»lfINlB 

M  THE 

COl}RT  OF  KING'S  BENCH, 

Ea&ter  Term^ 

ta  the  Twenty-Seventh  Year  of  the  Reign  of  Gsosoe  IU« 


tyt? 


thed9gMeof  Scrywitaklair.  IW  Motto  oa  his  Bingtwai^ 
Stai  Lqp  Catron^  But  hi  eooae^ncvce  of  %  lat»  RcgoktiiMi 
no  Rings  wem  givea  to  the  }tidgcs^  theBar^  ot  i 


Clissold  against  Clissold.  mimj^^, 

mSLSON  moved  to  chai^  tibrvemtt  htm  LomdmtxyB^^  rL^n«o^ 
thin  in  ihU  actb%  vhidi  vw  for  » libd  contauoMl  i»  a  iaan  actioa 
kMctwiitteii  bythcdtfinriMtiaJMbUrv^  aiH»  dMctedl  «(o  ^/i^, 

*^;  which,  ^*So«tT 

22r  Caiui  refused^  because  the  defendant  coold  not  make  the  aBd^t&T 
usual  affidavit  that  the  causc  of  actiQaaxQse  viboUj  (a)  in  Arl*  ^,1^2^* 
shire  and  not  eUewbere.  ^biwiP* 

<<^«nt7  in  which  it  wiwiittoi  (i)rhflcaM»  thpdetetefrCHMlSMtf  that  the  cmaeof  w^  «B« 
**^:r  w  th«  county. 

BjJa  idbsidL 

W&»Mi,ifient  into  the  ume  county,    /r^MM  n  iy&mV,  poM.  ^fol^   Org^iC 
'^  out  of  £/^WiB  a  letter.    MtUaf^r.  AUrMUmt  po^.  3  vol  ^S. 

SS»fB|BtB9XI9S9MMIKn' 

Buckley  against  Buci(lst. 

*rKI9  actioiH  vAid^  vna  hM«gW  i«aiiiit  tho^  M»dta»  a 

«IMt  dieia6«».a.r«a9vju»^  fcr  secfsdi^  aa  cjccIh l^^^^ 
^^^^mtme*Afb^lmLmi»ttihuiimt%eh^  ^g^ 

<P""W*iti  ihe  IK  GM.'f,f.x9.  #• !».  for  Kcrctiiig  cjconaitft 
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1787.     the  plaintiflF  was  nonsuited.    It  appeared  that  in  1785  tbe  pn- 

■  mises  being  in  mortgage»  and  the  mortgage  forfeited,  tbedeCend- 

^^^V  *"^  (^^^  ^^  tenant  to  the  plaintiff)  had  agreed,  in  a  oonvcra- 

BucKLtT.  tion  which  he  had  with  the  attorney  of  the  mortgagee,  tD  atconi 

to  him  from  that  time  ;  but  the  attorney,  not  thinking  die  pn>- 

mise  sufficient,  delivered  to  the  defendant  an  ejectment  in  ^ 

1785,  informing  him  at  the  same  time  thai  it  was  only  for  the 

purpose  of  procuring  a  written  attommenty  and  that  it  would 

not  be  prosecuted  further ;  in  consequence  of  which  the  defenil- 

ant  actually  attorned  to  the  mortgagee.    He  gave  no  notice  to 

the  landlord,  either  of  the  ejectment  or  of  the  attornment  \  far 

omitting  the  formei^  Of  which  this  acdon  was  brou^.   Tbe 

learned  Judge,  being  of  opinion  that  this  case  did  not  cone 

within  the  statute,  nonsuited  the  plaintiff;  which  nonsuit 

Balguy  now  moved  to  set  aside ;  contending  that  the  secret- 
ing of  this  ejectment  was  productive  of  some  of  the  inooofeoi- 
encies  which  the  act  intended  to  remedy,  because  by  these  meafis 
the  mortgagor  had  been  prevented  applying  to  this  Court  to  sdj 
the  proceedings  of  the  ejectment  on  paying  the  principali  in- 
terest, and  costs. 

The  Court  however  were  of  opimon  that  this  case  did  not 
come  within  the  statute  ^  for  that  it  only  extended  to  cases 
where  ejectments  were  brought  which  were  incon^stent  wiA 
the  landlord's  title.  They  observed  likewise  that  the  ejectment 
was  brought  for  the  purpose  of  compelling  the  tenant  to  attorn 
to  the  mortgagee,  which  the  act  expressly  permitted  him  to  do. 
•%  Rule  icfoiei 


Friday, 
April  %J^ 


^  rj*{^^^  BoRTHwicK  against  Carruthers. 

plea  of  in-      ' 

fancy,  that  HHO  an  actiou  for  goods  sold  and  delivered,  die  deftiuant 
after"heat.  pleaded,  amongst  Other  things,  infancy.     ThepliintiiFie- 

^&m*(!d  P*^^^*  **'  ^-^'^  *^  defendant  bad  aftmned  his  age  ^  twtf^ 
the  promise,  years ^  he  ratified  and  confirmed  the  several  promises  and  unkrUHtih 
US^S^'  te"^-  To  this  the  defendant  rejoined,  that  he  did  not,  after  be 
that  he  did    had  attained  his  age  of  twenty-one  years,  ratify  and  oonfinn  tk 

not ;  plain-  .         .-•  1    « ' '  .  ...       ^1^1 

tiff  need  on*,  promises,  C5V.  and  thereupon  issue  was  jomed.  On  die  tmi 
prJSb^!  *  ^^^^  ^^*^*  J-  *^  ^  ^^  Sittmgs  at  Westminster^  the  phintif 
anddefe'nd-  provcd  a  promise  by  the  defendant,  and  rested  his  case  dieit 
Ae Jhf  Tb«  counsel  for  the  defendant  contended  that  tbe  plaintiff  W 
^  under    not  provcd  thc  whpk  of  his  rcpUcation  5.  foT  that  it  was  ihcuo- 

time.  \x  M.kS'7^J  bCBt 
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ent  on  him  to  shew  that  the  defendant  was  of  age  at  the  time 
'hen  the  promise  proved  was  made.     But  Buller^  J.  being  of  - 
pinion  that  the  proof  of  infancy  lay  on  the^  defendant,  within 
rhose  knowledge  the  fact  was,  and  who  wished  to  take  advantage 
f  it,  the  plaintiflF  obtained  a  verdict 

A  motion  was  made  by  Gibis  to  set  aside  the  verdict  and  en- 
:t  a  nonsuit  upon  the  ground  that,  the  plaintiff  having  alleged 
1  his  replication  that  the  defendant  was  of  age  at  the  time  of 
onfirming  the  promise,  it  became  necessary  for  him  to  prove 
im  to  be  so.  That  it  was  a  material  allegation  to  support  the 
l;untiff's  replication ;  and  if  it  were  necessary  to  allege  it,  it  was 
Iso  necessary  to  prove  it, 

AsHHURST,  J.  This  was  a  fact,  which,  if  true,  rested  within 
be  knowledge  of  the  defendant,  and  which  it  might  be  impos- 
ible  for  the  plaintiff  to  be  able  to  prove.  In  general  such  a  fact 
J  proved  by  a  copy  of  the  register  of  the  baptism,  which' the 
tlaintiff  may  not  know  where  to  find ;  and  in  some  instances,  as 
a  case  of  a  private  baptism,  is  not  possibly  within  his  power ; 
herefore  the  proof  of  the  fact  lay  upon  the  defendant. 

BuLLEB,  J.  I  do  not  agree  with  the  general  position,  to  the 
extent  in  which  it  has  been  laid  down,  that  the  plaintiff  is  bound 
0  prove  every  thing  that  he  alleges.  For  in  actions  on  the 
;ame  laws,  although  it  is  necessary  to  allege  that  the  defendant 
vas  not  qualified,  yet  the  plaintiff  need  only  prove  the  oiience, 
ind  then,  if  the  defendant  is  really  qualified,  it  is  incuihbent  on 
)lm  to  shew  it.  In  the  present  case,  the  defence  arises  from  a 
)crsonal  incapacity  to  contract,  which  lies  only  within  the  de- 
"endant's  knowledge,  and  which  therefore  he  ought  to  prove. 

Gross,  J.  It  was  sufficient  in  this  case  for  the  plaintiff  to 
prove  the  promise }  apd  it  was  incumbent  on  the  defendant  to 
prove  infancy,  if  he  had  meant  to  take  advantage  of  it;  for  it  is 
to  be  presumed  that,  when  a  man  contracts,  he  is  of  proper  age 
to  contract,  until  the  contrary  be  shewn. 

Rule  refused. 
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y.    The  Bishop  of  Chichester  agaimt  Haewiu>  and 
'''^•^  Wkmer. 

Pnhibhioii  rpHIS  wu  a  rdc  CO  abcw  cavte  why  a  writ  of  ptobilxtiaa 
2^^^  ^  should  not  imoc  to  prohibit  the  Bishop  of  Chidm$tr  fvoa 
Cbubetur^  pcocccdiog  agaiost  Mr.  Hiurmfordy  who  was  Dean,  and  Mr.  WA^ 
a  rig^t  to  httf  one  of  the  canons  residenUaqr,  of  the  said  dwfch)  upon  bii 
F'*^^  mandate  diiecting  them  to  adout  Gtorgi  MeU^^  ckik,  to  be  t 
BrctcDceof  canon  resideariary  of  that  church. 

^^^      The  suggestion  stated,  that  the  office  of  a  canoa  wiixabuj 

rigr  to  the    yff^  an  office  of  trust  in  matters  eoclesiasdtal  and  teraporai»  mi 

^DOT  wrf.   endowed  with  divers  tenements,  rents,  ttV.    That  picnoas  » 

^f"*»JTff  the  year  1574  all  the  31  canons  of  the  church  were  itsideB- 

it  being  a '   tiaries,  whcn  an  ordinance  was  made  to  reduce  the  nuoiba  tt 

Kdi^cfott't  besides  the  Dean.     That  the  right  of  election  of  a  canoft 

"shtofekc.  residentiary  was  in  the  Dean  and  Chapter,  who  themseivcs  id- 

io^the  Dean  mit,  institute^  and  induct.    That  the  Bishop  is  not  Ttriter  as  to 

wt«h«*ln  *'*c^clcctbns,  nor  hath  any  visitatorial  power  or  jurisdictiouoTcr 

case  the  '     the  Dean  and  Chapter  in  that  respect,  nor  hath  any  r%bt  ^ 

Chapter       appoint  to  the  vacanc  place  and  office  of  a  canon  residentiary  by 

neglect  or    lapse  or  Otherwise.    That  in  Manb  1 784  the  office  of  one  of  ik 

poiBt\  ct-    canons  residentiary  became  vacant  by  the  death  of  Dr.£ivdEr. 

S^'S^  That  in  Jugust  1784  the  Dean  and  Oiapter  met  to  ekct  a  SB^ 

Mr  time,  the  cessor,  whcu  there  were  two  candidates;  but,  they  being  eqaafly 

vim?of^his  divided,  no  election  was  made.    That  ia  Oetder  1784  aaocber 

s«°^  "^^  meeting  was  held,  when  they  were  again  equally  divided.    That 

power  niY   the  Bishop  by  his  monition,  dated  4th  of  Jamtofy  1 78;,  (Rcit- 

jM^!,^  ing  these  proceedings,  and  that,  by  reason  of  audi  friloct  ia  ck 

•uch  eiec-     elcctioD  j^f  a  canott,  resideatiary,  the  Chapter  was  da  iaxm^ 

tioo     had,  ^i^^^  ^^  ^  service  of  the  church  neglected,  and  tbit  two  of 

the  prebendaries  had  appealed  to  him,  compltfiiif  <>f  the 

proceedings,)  cited  the  Dean  and  Chapter  to  appear  before  Um 

on  a  particular  day,  and  to  submit  to  his  visitation,  4o  shev 

cause  why  they  had  not  filled  up  the  vacancy  occariooed  by  dse 

death  of  Dr.  Hurdis,  and  why  be  tie  BUkp  sioufJ  tut  ij  lis 

power  and  cutbority^  ordinary  and  visitatorial^  fill  vp  the  smd  00- 

caney^  by  reason  that  the  right  of  so  doing  had  devohed  t^  ^ 

Jbr  that  turn,  by  defatdt  of  the  Cht^er  in  not  filBng  uf  the  vacsxj 

in  due  time.    That  by  another  mandate  of  the  Bisluip»  dated 

19th  of  Jamtary  1785,  (reciting  that  the  Dean  and  Chapter 

8  '  *  not 
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ot  hanig  shewn  sufficient  Cftuse  why  he  ahould  not  fill  up  Ac     x 7S7. 
ud  Tacancfi  he  had  appointed  Mr.  A&uJfXQ  be  a  canon  resi* 


uitiary  b  the  room  of  Dr.  Hurdui)  he  commanded  the  Dean  ^  ^^ 
ad  Chapter  to  admit  Mr,  A£ctca^]sao  actual  residence:  and  that   c«c«rsa 
leBishopisstiUendearouriogtocon^  the  defendants  toadmtt  HAtYTta 
li.JI£i^aj^  notwithstanding  their  allegations  against  his  right.  *^«*>*^- 
Erskme^  Piggatf  and  Jbbetsoup  now  shewed  cause,  an4  con*  <^i/ury>^  /^>^^  ^ 
odcd  that  the  Bishop  had  not  eacceeded  that  vi»tatorial  power  *)  0%.  ^^^< 
bich  was  vested  in  him  by  die  common  law.  2  R^  utir.  229.  ' 
cterD.pL  i.  10  lUp.  2i.X>yer%^2.  Camns^i6o%.  That  this 
)peared  more  strongly  by  a  reference  to  the  antient  oonstitntion 
:  the  cbuKbi  which  was  originally  served  by  all  the  31  pre^ 
»idaries  till  the  year  1574^  when  on  account  of  the  decrease  of 
le  revenues  of  the  church  the  nnmber  was  reduced  to  four, 
bo,  on  account  of  their  additional  labour,  had  an  increase  of 
1^7.    The  Bishop  therefore  in  this  case  had  not  taken  upon 
jnidf  to  present  to  afreebold|  for  by  the  original  appointment 
)  the  office  of  prebend  the  freehold  was  conveyed,  and  the  in* 
rea$e  of  the  salary,  which  the  residentiaries  receive,  was  paid 
It  of  the  general  fund  of  the  corporation.   It  was  the  peculiar 
ityof  the  Bishop  to  cake  care  that  the  functions  of  the  church 
^^  performed.    So  far  therefore  from  his  exceeding  his  au- 
ority  in  the  present  instance,  he  had  only  disdiarged  his  duly* 
t  any  rate  this  application  came  too  soon,  no  other  person 
iviag  hidicrto  been  elected  by  the  Dean  and  Chapter. 
Bwanft^  AiiMgty^  Rmss^  and  Sdetr,  who  were  to  have  argued 
ittppoTt  of  the  rule,  were  stopped  by  the  Court. 
AsHHuasT,  J.  If  the  Bishop  had  appointed  to  this  office  only 
1  a  proper  electbn  had  been  made  by  the  Dean  and  Chapter, 
(hould  have  thought  that  the  matter  would  have  deserved  muck 
eater  consideration  than  the  present  question.    But  there  is  a 
eat  difference  between  a  taap^yarj  t^poitUnuni  by  the  Bishop 
d  his  claiming  aright  by  lapse  to  appoint  absolutetj.  I  am  per-^ 
nly  clear  that  he  has  not  such  a  right  as  he  dbims  at  present  \ 
r  it  is  interrupting  the  freehold  possession  of  the  Chapter.  This 
not  merely  a  nominal  appointment;  but  the  person  elected  is 
titled  to  benefits  which  he  is  to  receive  out  of  the  f  uuds  of  the 
urch.    And  whatever  right  the  Bishop,  as  visitor,  may  have 
cofoKe  a  proper  performance  of  the  duties  of  the  church,  he 
onot  go  further,  and  insist  on  filling  up  aii  office  for  li£e,like  the 
esent:  This  is  exceeding  the  limits  of  the  power  to  whick  he  is 
tided  by  his  visitatorial  authority. 

BuLua, 
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1787-         BuLLBR,  J.     As  the  church  of  Chichester  has  receiTcd  Ac  ad- 

vice  and  assistance  of  this  Court  on  several  occaaons  tecly,  it 

of  cbi-    '^  rather  unfortunate  that  they  should  not  have  setded  tlus<tiKs- 

*^"  Vil"    ^®°'  Many  points  have  been  decided  by  this  Court  on  gictt  dc- 

Haewakd  liberation,  which  may  perhaps  go  the  lengdi  of  determiniiigthe 

ft  WtsBiB.  pyg^jj^  question.     It  has  been  resolved,  first,  that  amandaaws 

will  lie  to  compel  the  Dean  and  Chapter  to  fill  up  a  raciDcy 

among  die  canons  residentiary ;  and  on  such  a  mandamos  tk 

Court  will  compel  an  election  at  the  peril  of  those  wbo  resk. 

^dly.  That  the  election  is  in  the  Dean  and  Canons.  Jdly,  Hat 

the  Dean  has  no  casting  voice.  4th]y,  That  the  Canons  baiea 

right  to  vote  by  proxy.     5thly,  That  there  is  no  lapse  to  tk 

Bishop  in  the  case  of  a  canonry.  It  is  now  said,  that  the  Bishop 

is  not  bound  to  apply  to  this  Court  for  a  mandamus :  I  agree  tlst 

he  is  not:  but  if  he  make  such  an  application,  I  think  we  ait 

bound  to  attend  to  him,  and  we  will  grant  the  writ :  and  I  am  10^ 

clear  that  a  mandamus  would  not  be  granted  on  the  applkatk 

of  any  other  person. 

But  the  question  here  is,  whether  the  Bishop  can  support  tbe 
right  on  which  the  monition  is  founded.  If  not,  the  prohibitioa 
must  be  granted.  This  is  not  a  mere  spiritual  office,  but  a  free- 
hold attended  with  temporal  advantages ;  the  persons  ekctiif  K) 
it  being  indeed  all  ecclesiastical  persons.  Whether  the  Bishop  can 
compel  them  by  ecclesiastical  censures  to  do  their  datj,  aodto 
proceed  to  an  election,  is  not  now  the  question.  If  it  were,  I 
should  require  time  to  consider  before  I  should  negative  such  a 
power.  We  are  now  to  decide,  whether  the  Bishop  can  take  4e 
right  of  election  out  of  the  hands  of  the  Dean  and  Chapter,  and 
admit  Mr.  Metcalfiox  that  turn  absolutely ;  I  am  of  opinion  dsat 
he  cannot  do  so. 

It  is  no  answer  to  this  rule  to  say  that  this  appfica(»o  was 
made  too  early;  because  the  Bishop  has  exercised  a  rigktw**** 
he  has  no  title,  and  is  now  endeavouring  to  enforced  ^°^" 
thcr  the  Bishop  could  or  could  not  have  appointed  a  poson,  un- 
til a  proper  election  was  made  by  the  Dean  and  Chapter,  is  ano- 
ther question,  upon  which  I  give  no  opinion ;  but  as  at  preso-t 
advised,  I  do  not  think  that  he  could.  At  all  events  dusprob^* 
bition  must  go. 

Grose,  J.  It  is  one  question,  whether  or  not  the  Bishop  b? 
any  and  what  visitatorial  power  \  and  another,  whether  he  ^ 
it  to  the  extent  now  claimed.  But  it  has  not  been  shewn  tbt 
he  has  this  power.    This  may  be  compared  to  a  case  whii 

ftcquentlT 
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frequently  happens  here,  where  this  Court  has  the  power  of     1787, 
compelling  corporations  to  proceed  to  elections,  which  is  in  the 


nature  of  a  visitatorial  power,  but  they  never  assumed  the  power    J  Cn-^ 
of  appointing  any  person  themselves,  in  case  the  corporation  did    chmtee 
not  proceed  to  elect.     If  the  Bishop  had  applied  for  a  mandamus,  Hae  war9 
this  Court  would  immediately  have  granted  it.    But  he  has  no   *,^*' 
power  to  appoint  to  this  office  himself,  inasmuch  as  it  is  a  free- 
hold, the  right  of  election  to.  which  is  in  others.    A^  to  the 
other  point  I  have  great  doubts,  whether  the  Bishop  could  make 
a  temporary  appointment ;  at  present,  I  think  he  could  not. 

Rule  absolute. 


The  King  against  Jackson  and  Another.  A^ni^b. 

pHAMBRE  shewed  cause  aeainst  a  rule  why  an  informa-  Wherever 

don  .should  not  go  against  the  defendants,  who  were  justices  act  upright- 
of  the  borough  of  Kmdal  in  JTestmanliUtd,  for  misbehaviour  in  ^J^[|^^ 
their  office.    The  offisnce  with  which  they  were  charged,  was  the  Uw,  no 
the  having  conunitted  a  pauper  to  prison  <«  until  he  should  \^  ^ 
" answer,"  whom  they  were  /examining  relative  to  hb  settle-  s^««|«- 
ment,  for  not   answering  a  particular  question  propounded  to  <(».  whe- 
him \  under  which  commitment  he  continued  in  prison  for  J^hi^waw 
thirteen  days  j  which  it  was  contended  by  l»^e  "o^  «*>« 

Law  was  80  manifestly  illegal,  that  they  must  have  known  they  committiog 
were  exceeding  their  authority;  and  therefore,  that  it  must  be  J^^^f^' 
intended  that  they  acted  from  corrupt  motives.  •nswerauei- 

But  it  appealing,  on  reading  the  affidaviu  on  both  sides,  that  [Jve'tTh'J 
no  corrupt  motives  were  to  be  imputed  to  the  defendants,  the  ictticinent? 
rule  was  discharged.     And, 

AsHHURST,  J.  said,  even  supposing  that  the  defendants  have 
not,  strictly  speaking,  acted  kgalfyf  we  will  not  grant  an  informa- 
tion agunst  them  unless  they  have  acted  corruptly.  When  magis* 
(rates  act  uprightly  and  honestly,  even  though  they  mistake  the 
I^w,  no  information  ought  to  be  granted  against  them.  I  will  not 
now  decide  whether  magistrates  have  or  have  not  a  power  to 
commit  a  pauper  for  ref Ubing  to  answer  proper  questions  put  to 
"im  in  the  course  of  his  examination.  They  certainly  have  a 
right  to  examine  a  pauper  touching  his  settlement ;  and  yet  that 
would  only  be  a  shadow  of  ai  right,  unless  they  had  likewise  a 
power  of  enforcing  that  examination,  by  conunicting  the  pauper 

Vol.1.  Xx  for 
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1787.    forrefosing  to  be  examined.    But  without  detcimuiiBg  cbt 
question,  and  supposing  they  have  not  that  powet,  if  dicsr  de- 


^^J]*"  fendants  acted  without  any  corrupt  motnre,  this  Court  viH  not 

jACKioir   interfere  by  granting  an  information.    Now  no  cotrapt  iMdic 

thcr.      is  expressly  charged  by  the  affidavits,  and  we  cannot  infer  it 

iBuLLER,  J.  The  only  ground  upon  which  diis  iufocmitiai 
can  be  granted  (if  at  all)  is  on  the  idea  that  the  justices  haie  actel 
corruptly ;  for,  if  they  have  not,  however  mistaken  tbef  mif 
have  been  in  their  judgment,  this  Court  will  not  interfere  io  tkii 
manper.  Now  the  affidavits  on  the  part  of  the  prosecotioooiiif 
charge  the  defendants  with  having  acted  illegally  g  from  whence  ic 
is  left  to  the  Court  to  infer  corruptwn:  which  cannot  be  done. 

As  to  the  power  of  commitment,  I  do  not  know  how  josticet 
are  to  act,  unless  they  have  such  a  power.  This  commttDsoiti 
«  until  he  should  answer,"  I  think  is  right.  And  though  die 
pauper  continued  in  prison  under  the  commitment  for  tfairtees 
days,,  that  will  not  make  the  case  stronger  against  the  defend- 
ants. The  party  committed  for  refusing  to  be  examined  is  to  dev 
himseff,  and  when  he  will  answer,  he  must  give  nocioe  to  die 
magistrates.  This  is  like  the  case  of  a  commitment  by  die  coo* 
missioners  of  a  bankrupt,  where  the  party  committed  most  send 
word  when  he  will  submit  and  answer  the  questions. 

Gkose,  J.  declared  himself  of  the  same  optnion. 

Rule  <Uscharged(«). 

(•)  Vi4ft  GiHi.  151.  S91, 


*jjj^  Smith  against  Chesteit. 

[z  Cam,  R. 

zoi.]  INDORSEE  of  a  bill  of  exchange  against  the  acceptor.   A 

In  an  action    i  -         ,         ...*         •»,.     •  -.        ;«^ 

against  the  ^  appeared  at  the  tnal,  before  Buller  J.  at  the  last  amp  at 
V^S^"  W'*^*'''wf«r,  that  when  the  biH  was  accepted  there  wcrcscreral 
chaoge,  it  it  indorsements  on  it.  But  the  plaintiff,  not  bemg  abk  to  prove 
f^^^^^®  the  handwriting  of  the  first  indorser,  was  nonsuited. 
•  ofA  Sower  now  moved  to  set  aside  this  nonsuit  on  the  gnmndthat 
fim  indorw  as  these  indorsements  were  on  the  bill  at  the  time  of  die  ac- 
IttndSJ^^  ceptance,  they  must  be  taken  to  have  been  admitted  by  Ac 
nich  in-  drawee^  and  he  could  not  afterwards  dispute  them ;  and  he  cited 
was  on  the  hn  support  of  this  a  determination  of  Lord  MansJUW%  in  the  case 
time  Vwls  ^^^^  against  Htnuhm,  at  the  sittings  after  Trin.  Term,  13  Cj. 
accepted,      ar  GuiUMi,  and  another  case  in  Sayer  223.  obserring  that  dieit 

woold 
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v^Id  hfi  great  hmldiip  in  the  case  of  fbragn  bills  of  exchange     1 787. 
n  manf  instanoest  on  account  of  the  difficultf  and  inconreni- 


ace  of  ptovtng  the  handwriting  of  the  first  indoner,  who  may     ^^' 
)€  unknown  to  the  holder.  CsisTift. 

AMHynsT»  J.    The  law  has  heen  otherwise  settled.     Anir/y^  ^/if.  % 
f  it  were  not  so»  there  woald  be  no  diflerence  in  this  respect  ^'^ .  >f     . 
Kiween  bitk  pafsUc  to  order,  and  those  payable  to  bearer, 
ind  it  would  open  a  door  to  great  fraud. 

BuLLBIL»  J*  TUs  point  was  mnch  considered  in  a  late  case 
ythte  tbia  Co^vt,  wlwn  they  were  perfectly  clear  that  an  in* 
iorsce  <rf  a  bill  of  exchange,  in  an  action  againsf  the  acceptor, 
^as  obliged  to  prove  the  handwriting  of  the  first  mdorser.  For 
s'lien  a  bill  is  presented  for  acceptance,  the  acceptor  only  looks 
:o  the  handwriting  of  the  drawer,  which  he  is  afterwards  pie* 
:luded  froos  disputing;  and  it  is  on  that  account  that  an  ac- 
:eptor  is  liable,  even  though  the  bill  be  forged. 

Gbosx,  J.  This  matter  appears  extremely  clear;  for  a  bill  of 
exchange  is  ao  payment  to  the  person  in  whose  favour  it  is 
drawn,  unless  k  is  indorsed  by  him. 

Rule  refused  («), 

(«)  Viit  T0iMk  V.  Bgrrhf  (XMb  3  vol  174;  ^«^  ▼•  Ltwisf  IK  iSi;  ft  Mmtt  ▼. 
CUm,  ik.^t  %iciH.m^Mi^CB.  $69. 


I 


CoTTERiLL  against  Tolly.  Sa/^riw, 

N  an  action  of  assault  and  battery,  ii^iereto  the  declaration.  There  ihaU 
after  suting  the  assault,  stated  in  the  same  count,  that  the  ^!^^ 


dc£endaat  dien  and  there  toie,  rent,  tgt.  the  clothes  of  the  ^^n^'^^ 
plaintiff,  the  jury  found  a  verdict  for  the  plaintiff  with  one'shil-  » ll^t^ 
Kng  damages ;  and  they  also  found,  upon  being  asked  by  Gnse  ^^^*  "^ 
Justice,  Aat  the  clothes  nvere  torn  in  consequence  of  tie  beating,  fiuimtift 
It  was  moved  by  Lane  that  the  master  might  tax  the  plaintiff  JJI^  s'nd 
his  costs  :  and  he  stated  the  distinction  to  be'' this,  that  where-  ^^^^^^ 
ever  the  tearing  was  laid  as  a  consequence  of  the  beating  (e),  the  huastfutrnt 
plaintiff  was  entitled  to  no  more  costs  than  damages  upon  a  ver-  2fg**|ld^ 
^ict  for  less  than  4ar. :  But  where,  as  in  this  case,  it  was  laid  as  a  ie»  tiMo 
substantive  allegation  (^),  the  plaintiff  was  entitled  to  his  fuU  ^^ 
costs  upon  a  general  verdict,  tho^q^  he  did  not  recover  40/.  ^^*^* 
He  admitted  that  in  Clegg  and  Molineux(c)f  which  was  an 
action  of  trespass  for  breaking  a  close,  digging  turf,  (sfc,  and 
iaiing.  and  carrying  nimf,jht  same,  the  Court  had  determined 

(«)  Sansm  v.  Aildead,  Butt.  N.  /•  W.      («)  Btrmt^  SBOul^.    (r)  JD^.  750> 

Zx  a  that 


rOLLT. 
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J  787.     that  the  asportavit  was  merelya  mode  or  qualification  of  die  injan 
■  done  to  the  land,  and  that  it  was  part  rf  the  trespass  j  hot  Aej 

^RuV*  ^^^*  ^^^  ^^  ^"^'  diatinguishable  from  an  asportarit  of  penonal  jto- 
^'iVt  P^'^y  '•  *''  ^^^  instance,  carrying  away  trees  after  they  were  scititi 
from  the  freehold.  In  the  present  case,  the  trespass  must  be  cos- 
sidered  as  a  substantive  charge,  because  it  was  so  laid }  and  the  Bod- 
ing of  the  jury  did  not  vary  the  case,  because  they  had  no  ligbtto 
find  the  fact  in  a  difierent  manner  from  that  in  wUdi  it  was  Ind} 
and  if  they  had  intended  to  acquit  the  defendant  of  that  pat  o( 
the  charge,  they  should  have  found  him  not  guilty  as  to  that  pait 

As  HHURST,  J.  The  rule  is,  that  wherever  the  tcanng  of  the 
plaintifPs  clothes  is  merely  imutfmential  to  the  beating}  dx 
plaintiff  is  not  entitled  to  more  costs  than  damages,  nnksttke 
jury  find  to  the  amount  of  40/.  damages.  Now,  here  it  isa- 
pressly  found  that  the  tearing  was  in  consequence  of  thebeatiDgi 
therefore  the  plaintiff  is  not  entitled  to  his  costs. 

BuLLBR,  J.  The  declaration  in  this  case  b  sufficient  to  arty 
the  costs,  because  the  tearing,  t^c.  is  laid  as  a  substandie  to* 
But  the  plaintiff  must  recover  seeundmm  allegata  tt  pni^  " 
the  jury  had  found  the  truth  of  the  allegation,  the  pi^untiff  would 
have  been  entitled  to  his  full  costs :  but  they  have  n^tiveddot 
part  of  the  count,  bcjcause  they  have  found  the  tearing  tohit 
been  in  consequence  of  the  beating,  and  the  Court  are  bound  by 
that  finding ;  though  it  would  have  been  more  conect  if  die; 
had  found  the  defendant  not  guilty  as  to  that  part. 

Gros  E ,  J.  I  left  it  to  the  jury  to  consider  whether  the  tearii^ 
was  in  consequence  of  the  beating,  who  found  that  it  was.  It  was 
then  left  to  the  defendant's  counsel  to  indorse  the  postea  insock 

a  manner  as  to  exclude  the  plaintiff  from  havbg  his  costs. 

Rttlcrtfiwd. 


j^j^X  Green  against  Rennett. 

In  to  ictioii  TN  this  action  against  the  defendant  for  negligence  as  w  a«- 
3^2u^  tomey,  the  declaration   stated   that  the    plainriFs  iotcs- 

for  Dcgli-  tate  had  retained  the  defendant  to  prosecute  one  JJ^  ^* 
fS^^,  to  for  62sl.  due  on  a  bond,  and  that  the  defendant  had  promise*! 
«tinT"     ^^^*g<="^^y  ^o  prosecute  the  said  suit,  ^c.     It  then  stated  dflt 

debtor  of  ,  i^     I' J  w  i« 

the  plaintHTs  to  judgment,  the  return  of  the  writ  on  ivhich  the  debtor  wai  •rrtftrd  beiig  m*  ^^ 
in  the  a  5th  vear,&c.  and  the  writ  itself  appearing  to  have  been  returnable  in  the  *^*\^flft-c. 
was  held  to  he  a  fatal  variance;  even  th^u^h  the  d»y  of  the  return  wat  alleged  in  thedccaw*- 
*wder  %  ^i/tiieetf    [9 '£«^*  Ii7-     IX  Ibid.  508.    j  Ttfwi/.  Z^;.]  /W-— «nls, 
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afterwaids,  to  wit,  on  a4th  of  January  1 785,  the  defendant  sued     1787, 
and  prosecuted  a  bill  of  Middlesex^  returnable  on  Monday  next 


after  fifteen  days  of  St.  Hilary^  and  delivered  it  to  the  sheriff,  who  ^"" 
made  his  precept,  under  which  Schultze  was  arrested,  and  de-  KimtiTT. 
taincd  by  him,  till  the  said  Scbubze  afterwards  and  before  the  re- 
turn of  the  said  precept,  to  wit,  on  3 1  if  of  January  in  tie  year 
aforesaid^  was  in  due  manner  committed  to  the  custody  of  the  mar- 
shal, CsV.  That  though  the  said  defendant,  whilst  the  said  Scbubze 
was  in  custody,  (5V.  to  wit,  in  Easter  term  in  the  year  t^hresmd^ 
might  and  ought  to  have  obtained  and  signed  a  judgment  against 
the  said  Scbultze  for  the  said  debt,  yet  the  defendant  well  know- 
ing, l^c.  did  not  truly  and  diligently  prosecute  the  said  suit,  C<fr. 
and  did  not  then,  or  at  any  time  whatsoever,  obtain  or  sign  any 
such  judgment  therein ;  by  reason  whereof  the  said  Scbultze  af- 
terwardsj  to  wit,  on  the  4th  of  November  1785,  was  in  due 
manner  superseded  and  discharged,  the  said  debt  being  wholly 
due  and  unpaid. 

The  writ  was  in  fact  sued  out  on  the  24/A  of  January  1785, 
but  by  a  mistake  it  was  indorsed  on  the  ^^b  of  January  1 784. 
At  the  trial  of  this  cause  before  JBuller,  J.  at  the  last  sittings  at 
Veitminster,  on  the  production  of  the  writ,  it  was  objected  that 
there  was  a  material  variance  between  the  writ  and  the  declara** 
tton,  the  writ  itself  appearing  on  the  face  of  it  to  have  been  sued 
out  in  January  1 7S4,  but  that  was  over^ruled  :  but  the  learned 
judge,  being  of  opinion  that  tbe  return  iftbe  narit  was  material, 
and  there  being  a  similar  variance  in  that  respect,  nonsuited  the 
plaintiff. 

(^bhs  now  moved  to  set  aside  this  nonsuit,  contending,  that 
as  this  was  an  action  against  the  defendant  for  negligence  in 
not  prosecuting  a  person  to  judgment,  it  was  equally  immaterial 
when  the  writ  was  returnable,  as  when  it  was  sued  out.  That  the 
damage  to  the  plaintiff,  which  was  the  gist  of  the  action,  was 
precisely  the  same,  at  whatever  time  it  was  returnable.  Suppos* 
ing  the  defendant  had  sued  out  a  void  writ,  the  action  would^ave 
Iain ;  therefore,  if  it  be  immaterial  whether  the  writ  be  good  or 
not,  the  return  of  it  must  be  equally  so.  At  all  events,  it  may 
be  rejected  as  coming  under  a  njidelicet.  He  then  cited  a  case  of 
Niebolsf  qui  tem,  v.  Bamfyldi^  at  Bodmin  Summ,  Ass.  1784,  before 
Hptbam,  Baron,  which  was  an  action  of  debt  on  the  stat,  ^W.l^M. 
^2o./.48.  against  an  excise  officer  for  soliciting  a  vote  at  Mitcbel 

for  the  late  election.   The  declaration  stated  the  writand  delivery 

to  the  sheriff;  and  that  he  afterwards,  and  before  the  return  there- 
of,   ' 
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I787«     of,  to  wst,  on  the  4th  of  JprUf  made  Ua  precept  io  wikbg. 

The  eridence  w»  of  a  precept  dated  lat  of  AfriL    Grm  ok- 

^^    jetted  to  it  as  a  Variance,  with  which  Baron  BaOtm  coaciind 

Rtawrrr.  and  nOosuited  the  platntiC    A  modon  was  made  tbe  cnsoiog 

term  in  the  Gmrt  of  Common  Pleas  to  set  aside  die  nonsmt  and 

grant  a  new  trial,  which  was  accordsngij  granted,  that  Govt 

entertaining  no  donbt  on  the  question. 

But  in  this  case  Tbe  Court  were  all  of  opinion  that,  the  tiiK 
when  the  defendant  ought  to  have  charged  ftftifeir  in  execntioa 
depending  on  the  return  of  the  writ,  tbe  return  became  matexial, 

and  therdFore  the  variance  was  fataL 

Rule  refused  («). 

(«)  Vide  poiL  7S% 


StSlStiL  HoLLiDAY  against  Camsell  and  WHire. 

A  member    1 N  this  action  of  trover,  which  was  brought  to  rccorer  a  boa 

hul^dtt^'        ^  money,  Heatb^  J.  before  whom  it  was  tried  at  die hst 

wi^'^x    ^^^^^  ^^  Nettifigbam,  nonsuited  the  plainriff,  on  the  ground  dnt 

conuining    ouc  tenant  in  common  could,  not  maintain  an  action  of  trover 

MdWd    against  another.    The  circumstances  were  tbeac:  Theplaintf 

by  bond  to    and  defendant  Camsell  were  members  of  >  friendly  society, 

K^iylctn-   which  was  instituted  for  the  purpose  of  relieving  each  oAer  is 

SSi  awer    *^***  ^^  sicfeicss  OT  Other  disability.    The  fund  for  tbb  fotfOK 

•sainstano-  was  levied  by  weekly  contributions  from  cadi  of  tbe  memben; 

tttMdT    a^  ^  aggregate  sum  was  kept  in ^  box  wMdi  was  depooted 

third  j>er.     i^  (he  plaintiff's  house,  who  was  an  innkeeper;  and  a  bond  ^^ 

take  it         given  by  him  for  the  safe  custody  of  it«    Camsell  got  fosBctsem 

1^0^!u,'r.  ^  *"  *^*»  carried  it  away,  and  delivered  it  to  theodia  *- 

47-  4  Sa^f-  fendant  JUnte,  who  was  not  a  member  of  the  society. 

c^^.  5.]         Golly  moved  to  set  aside  this  nonsuit,  and  contended  iht  dc 

plaintiff  had  a  special  property  in  the  box,  exclusive  of  snf  n^^ 

which  the  defendant  had  in  it ;  for  the  box  with  iu  cootettn  was 

lodged  m  the  plaintiff's  hands  by  the  club,  and  he  hi  p^c^ 

security  for  the  safe  custody  of  it.    But  the  defendaolbad  no 

other  interest  than  a  mere  contingency  in  the  event  oPMs  n<^* 

ness,  and  then  only  in  a  certain  proportion.   No  person  thtrcfoie 

had  any  right  as  against  this  phumiffy  but  the  majority  of  tk 

club,  by  whom  alone  he  can  be  released  fioiti  his  oUigstioB. 

Besidiss  the  rule  of  law,  that  one  tenant  in  common  cannot  maiD- 

tain  an  acdon  of  trover  against  another,  does  not  apply  in  csiei 

where  Che  possession  of  that  other  ia  tortious.  And  here  tbe  do- 

fiesdam 


HOLU- 
OAT 
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fcudaiu  has  no  ri^t  whatever  to  keep  possession  of  the  box     1787. 
agafast  the  cmsem  of  the  plaintiC 

AsHHUsar,  J.    The  rule  of  law  is  undoubtedly  trtte«  and 
applies  to  this  case.     All  the  members  of  this  society  have  a      */«'•*' 
joint  property  in  the  box  and  its  contents ;  they  are  therefore       and 
tenants  in  common,  and  one  tenant  in  common  cannot  maintain    White. 
trover  against  another. 

BuLLEV,  J.  -It  is  here  admitted  that  one  of  the  defendants 
w^as  a  member  of  this  society,  and  consequently  had  a  general 
jpxoperty  in  the  box ;  at  any  rate  therefore  a  special  property 
cannot  give  a  right  in  this  action  against  a  general  property. 
The  custody  only  is  committed  to  the  plaintiff,  the  property  re- 
maina  in  the  society* 

G&oss,  J.  of  the  same  opinion*  Rule  refused. 


MooUE  and  Others  against  Wilson.  IffH^ii. 

^SSUMPSIT^fplxM  a  common  carrier  for  not  safely  car-  ^«  •«  ««ioo 
rying  and  delivering  goods  sent  by  the  plaintifis.     The  de-  s^or^"" 
daaratton  statedy  that  the  defendant  undertook  to  carry  the  iroods  ^^ 

.  against  a 

«<  for  a  certain  hire  and  ^reward  to  be  paid  iy  the  pLuntifs**  carrier  for 
It  was  piOTcd  at  the  trial  diat  Clarke^  the  consignee,  had  agreed  "^ilf  ^hei« 
with  the  plaintiffs  to  pay  the  carriage  of  the  goods»  which  the  de-  ^^^  plaintiff 
fendant's  counsel  contended  did  not  prove  the  declaration.  And  the  defend- 
BOLLU,  J.  before  whom  the  cause  was  tried  at  GmldbaH,  J^^To^S^u. 
Wing  of  that  opinion^  nonsuited  the  plaintifi.  ver,&c.  in 

JLaw  had  obtained  a  rule  on  a  former  day  to  shew  cause  why  ^'^of  the 
the  nonsuit  should  not  be  set  aside  on  the  ground  that  the  allega  •  ^'''f'^'f/'' 
doos  that  the  hire  was  to  be  ^:uA  by  the  plaintiffs^  was  immaterial;  tijr,  ^oof' 
and  that  in  all  cases  of  this  kind  the  contract  was  virtually  made  1,^,7 t^l^^'' 
between  the  carrier  and  the  sender  of  the  goods.    That  no  pri-  paH  by  the 
vate  agreement  between  the  consignor  and  the  consignee  could  had^tTbe 
varv  the  question  as  between  the  conaignoT  and  the  carrier.  That  noviriance, 
tboogh  the  consignor  might  have  parted  with  the  property  m  the  or  btrins  by 
goods,  he  might  maintain  an  action  against  the  carrier.     Davis  V^-^^^^^^ri 
and  JvrJan  v.  Jamst  5  Burr.  2680.    Faie  v.  Bayle^  Coup.  294. 
But  at  all  events,  the  consignor  might  be  considered  as  the  agent 
^dw  consignee  for  the  purpose  of  bringing  this  action. 

BotXBK,  J.  on  tUs  day  said,  that  00  ooaaidering  the  question 
he  found  he  had  been  nustakcn  in  point  of  la  w ;  for  that,  what- 
ever vugfat  be  the  oantcact  between  the  vendor  and  the  vendee, 
sbcugreemcnt  ba  the  carnage  was  between  the  canrier  and  the 

vendor. 
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'787-    ▼endor,  tbe  latter  of  whom  was  by  law  liable.    And  the  who 

MooBi    ^^°  ^"***^**  ^°^  °^  ^^  "^  t^inion,  the  rale  was  nade  abco. 
tnd  Othen  ^"^  without  fiirther  argument.  Rok  absolute  (ai 

mgaha  ^ 

W't'ow-  W  Vide  I  Jilt.  «48. 

tea  fyrpm.  This  cause  was  tried  at  the  last  Summer  Assizes  at  Tri, 

K","   ^°^  ^''^»  J-  when  the  jury  found  a  special  verdict,  in  tub- 
can  ihew      Stance  as  follows : 

ber^jrrf'       "^^^  ^  °"nor  of  jB«r*  in  the  county  of  rerl,  in  the  dctfa- 
5riS.°S  "*'°"  mentioned,  U  a  manor  of  the  ancient  demesne  of  the  crown 
rf  td?fc?        ^"gl'^t  as  by  the  book  of  Doomsday,  to  the  jurors  aibiesud 
wApi"     produced  and  shewn  in  evidence,  appears.    That  WHBam^ 
Sh 'mm..  ^"**  ha«ofore  king  of  England,  was  seised  of  the  said  maoor 
morid,  ud  of -Bwr.andof  thegroundaand  soil  thereof,  of  which  the  borough 
Ind'tt*:!  of  ^.«^A*r«/jf,  in  the  within  mentioned  declaration  was  pat 
JbMi^rf  *"**  ^'^'  '"  ^"  <•«»«««»«  >•  of  fee,  in  right  of  the  oowaof 
legal  TOmo-  ^'^"^   That  the  said  manor,  and  the  ground  and  soil  Aeteof, 
'^  t.d.  ''"f  *"•*  continued  to  be  the  inheritance  and  parcel  of  the  pes- 
though  le- '  sessions  of  the  crown  of  Et^lmtd,  and  of  the  duchy  of  Luteal 
iTrtSn'bT'  'f'P'CO'e'y.  from  the  reign  of  king  WUUam  the  Fim,  until  the 
thHTe  Li  **"*  "^  **  alienation  of  the  said  manor  from  the  duchy  in  the 
walorigr    '"gn  of  king  Ciar&x  the  First,  as  herrinaftcr  mentioned.  "ITBt 
ifX"  f  "^  ""8"'"  *«  ''"•P  and  queens  of  this  realm,  in  right  of 
p„bU,  i„       the  said  crown  of  England,  and  duchy  of  Lancatttr  itspectiTelf, 
SX    *°'  *^  '^"^  ^^^fo  fr«»  time  whereof  the  memory  of  nani 
lulh'orTl    "^  *?  ^  ~°*™T.  l»ve  in  respect  of  such  manor  by  theirte. 
migraat  i.   ^^^"^  ^"^^  and  farmers  for  the  time  being  had,  takeo,  »/ 

:r!io"ro  TT**'  T"^  \"'  '^"  "'^»  **^-  *°  "^^^  &«•  at  the  bridprf 
^h.  the  Jkrough,  otherwise  5«w^Wn//^*,  within  the  said  numr,  a 

SSf^.    «"'""«>«>«»bletoll,tlmistosay,atollof4^.  foroorwain 
««.]  or  waggon  Joaden,  coming,  going,  orpassbg  that  way.  «e.  the 

said  manor,  for  and  m  consideration  of  such  liberty  of  passage 
with  such  wain  or  waggon  loaden  over  the  said  mLr.^ 
Ae  office  of  receiving  the  said  tolls  within  the  said  manor  hr 
the  respective  baUiffs  and  farmers  of  the  said  kings  and  queens 

Ae  mll^'^fl*^'  "^^  ^^^'  """^  before,  a^i't  the  Lrf 
tibe  makmg  of  the  gnnt  and  demise  hereafter^nentioncd,  had 
been, aod  was,  called,  known,  and  distinguished  by^e^of 

the 
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/ 


ic  bailiwick  of  the  borough  of  Boroughbridge^  in  the  countj  of     1787. 
'ori.  And  that  the  said  bailiwick  and  the  said  tolls,  long  be- 


ne the  making  of  the  grant  and  demise  hereafter  mentioned^  ^^^|J'*^ 
id  been  annexed  to,  and  then  were  parcel  of,  the  possessions     mgaifut 
■  the  ancient  duchy  of  Lancastir.    The  verdict  then  stated  a  ^*^""* 
rant  by  king  William  the  Third,  in  the  year  1697,  of  the  baili- >  ^ 

ick  and  the  tolls  to  Sir  Rokrt  Howard^  and  deduced  a  title  v/i^J^l^,  ^/^  J* 
le  plaint^.  That  by  virtue  of  the  premises,  the  plaintiff  bc-'^^  *  '  '  ' 
ime,  and  was,  and  still  is,  possessed  of  the  said  bailiwick  of,/^,*^ /.  '*  . ' 
le  borotigh  of  Baroughhridge^  in  the  county  of  Tork^  and  the  <r,''  v 
lid  foils  there,  and  aU  and  singular  the  rights,  members,  and^  /^  ^ ,,  «■ 
ppurtenanccs  thereunto  belonging;  and  being  so  possessed //^  ^/^^  < 
lexeof,  the  defendant  afterwards,  to  wit,  on  the  first  day  of  ' 
January  1780,  and  on  divers  other  days  and  times  between  that 
ay  and  the  first  day  of  May  J  785,  came,  went,  and  passed  with 
liree  wains  or  waggons  loaden  over  the  said  manor,  by  and  at 
be  bridge  of  the  Borough^  otherwise  BoroughMdge  aforesaid, 
rtiat,  from  time  whereof  the  memory  of  man  is  not  to  the  con* 
rary,  there  hath  been  and  is  a  common  public  king's  highway 
hrough  and  over  the  said  manor^  and  over  and  along  the  ssud 
tridge  of  Borougbbridge^  within  the  said  manor,  where  the  de- 
endant  passed  with  his  said  wains  loaden  as  aforesaid,  and 
or  which  passage  the  said  tolls  are  claimed  to  be  due  to  the  said 
ilaintifF,  used  for  all  the  king's  subjects  to  go,  return,  pass» 
nd  repass,  on  foot  and  on  horseback,  and  with  their  cattle, 
arts,  and  carriages,  every  year,  at  all  times  of  the  year.  And 
hat,  from  time  whereof  the  memory  of  man  is  not  to  the  cont- 
rary, the  inhabitants  of  the  West  and  North  Ridings  of  the 
:ounty  of  Tori  have  been  used  and  accustomed  to  repair, 
maintain,  and  amend,  and  still  do  repair,  maintain,  and  amend, 
md  of  right  ought  to  repair,  &c.  the  said  bridge  of  Borough^ 
^dge,  when  and  so  often  as  may  be  necessary,  in  certain  pro* 
portions.  That  Charles  Ac  First,  late  king  of  England,  severed 
^  said  tolls  from  the  said  manor,  and  reserved  such  tolls,  and 
alienated  the  said  manor  of  Bure  to  several  citizens  of  the  city 
^f  London^  whose  representatives  are  now  the  owners  thereof. 
But  whether  the  defendant  became  liable  to  pay  to  the  plaintiff, 
as  and  for  the  tells  due  and  jpayable  to  the  plaintiff  for  the 
passage  of  such  three  wains  or  waggons  loaden,  the  sum  of 
one  shilling,  being  four-pence  a  time  for  each  and  every  time 
of  the  defendant's  coming,  going,  and  passing,  with  his  said 
^ains  or  waggons  loaden  over  the  said  manor,  the  said  jurors 
know  not,  &c. 

This  ^ 


<) 
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■  for  iJw  plaiiitiffy  aod  Cfcwitnr  Cmt  the  defendaot*,  and  ag», 

*^^^»*-  OB  tbit  4ay»  bf  JTmd  fat  the  plaimiff;  and  i»  fcrtbcik^ 

XFW  for  the  plaintiff;  after  obscrraig  that  thot  veit  two 
kiadi  of  (oUaj  namelf ,  toU-traverse,  and  toU-tfaoroogh,  cca- 
lenckd  that  thii  was  a  toil-tiavei«e»  for  it  u  taken  in  coDsoen- 
tion  of  posting  over  the  soil  of  another.  If  a  person  has  dcdkaial 
his  land  to  the  public  senrice,  that  is  a  sufficient  coosidendK 
fat  this  kind  of  toll    But  a  toU-thocoogh  is  taken  for  passing 
Offer  an  highwaft  where  the  owner  of  the  toll  claims  nothing  ia 
the  soil  I  and  that  sort  of  toll  cannot  be  supported,  unless  sooe* 
thing  be  done  by  the  owner  of  the  toU,  such  as  rcpairingtk 
fotd  or  bridge,  &c.    lii  Fi^dnfiirt  (n)  a  definition  is  giro  sf 
the  two  kinds  of  toll;  it  is  there  said^  that  «  toll-trarene lio 
<<  hi  prescription,  but  not  toU^thorougb,  for  it  is  an  oppressioa 
«  of  the  peoplei"  aa  Ass.  5S.  It  is  also  said,  » that  toIUiaicne 
<<  aaj  be  by  prescription  or  grant  \  but  toU*thorough  cannot  be 
^  by  either  grant  or  prescription  j''  ao  E.  3.    It  q;ipean  there* 
iofc  from  this  passage,  that  toll-thorough  cannot  be  supported 
unless  some  consideration  be  shewn ;  and,  when  it  qxab  of 
toU-traverse  by  prescription  or  grant,  it  means  that  a  penoo 
may  prescribe  for  taking  a  toll  for  passing  over  his  lani!  withoat 
any  other  consideration.    All  tolls  may  possibly  hare  origioatai 
from  the  king's  grant ;  and  formerly  the  king  might  hare  glinted 
a  toll  to  be  uken  in  aa  ancient  highway,  prorided  a  consida^ 
tion  was  imposed  upon  the  grantee  for  die  benefit  of  the  public} 
and  that  is  what  is  understood  by  a  toll-thorough.  In  Htiij  '• 
WhttSmse  {li)f  where  the  question  was  relative  to  takiag  a  toll 
in  a  iair,  it  is  said,  that  « the  king  may  grant  a  &ir,  and  dut  a 
^  toll  dialt  be  paid,  though  it  be  a  charge  on  the  suhjecr,  k- 
^  cause  the  subjects  have  ease  and  benefit  by  such  faia"  ^ 
same  doctrine  is  recognized  in  Smkb  v.  Shepherd  {c)s  vkreit 
is  said,  diat  «  the  queen  may  at  this  day  grant  such  a  toll,  U 
'<  something  be  done  for  the  benefit  and  ease  of  the  pcopk." 
If  then  the  king  for  a  reasonable  consideration  may  grant  a  toll 
for  passing  over  an  highway,  it  follows  that  he  may  gnat  a 
toll  to  a  subject,  in  consideration  of  his  dedicating  his  hod  i^ 
the  purpose  of  an  highway. 

It  is  stated  on  this  reoord,  that  the  highway  and  the  KiU  are 
coeval,  so  that  the  granting  of  the  highway  was  the  considen* 

W  F.  N.  JB.  sit.  n.  (i)  Cf*  JUiM.  558.  (r)  Cn.  Sh.  7^ 
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>xi  of  die  tott.  And  this  is  surely  as  good  a  consideratton  as  the     1717. 
pairing  4f  the  highway.    If  this  mrere  aoc  an  highway  for  all  ■■ 

irposea,  it  co«ld  not  be  contended  diat  this  toll  could  not  be  ^'^^^^ 
ken.     Then  if  a  person^  who  dedicates  his  land  to  the  pubHc 
Y  jfortiadar  purposes^  be  allowed  to  make  a  demand  of  this  aa* 
re,  dfiftkri  shall  he  who  dedicates  his  bind  for  all  purptta^ 
asmuch  as  the  consideration  is  more  mcritorioQs.    In  order  to 
ipport  this  toll,  it  is  only  necessary  for  the  plaintiff  to  shew 
>inething  from  whence  some  consideration  may  be  inferred. 
Tow,  here  it  b  stated,  that  the  mumr  mid  the  ml  tiereofom^ 
nued  in  the  possession  of  the  cmwn  of  Efigkmd  till  the  reiga 
f  Charles  the  First,  when  the  tolls  were  first  severed  from  the 
lanor,  and  diat  the  toll  chimed  has  been  immemorially  paid' 
ar  and  in  consideratwn  of  the  hberty  of  passing  that  way  over 
le  said  manor;  firom  whence  it  may  be  strongly  inferred  that 
be  grant  of  the  highway  was  the  consideration  of  the  toll.    If 
his  were  not  so,  toU-traverse  could  never  exist ;  because^  if  the 
oad  be  once  given  «p  to  die  public,  there  is  nothing  farther  to 
)e  done  by  the  persdn  so  giving  it  up.  And  the  instant  the  grant 
3f  die  Ughway  la  lost  m  antiquity,  the  evidence*  of  the  coo- 
dderatioo  of  the  toll  would  be  lost  with  it,  as  diere  cannot  be 
X  continuadon  of  such  a  consideradon.    He  then  cited  several 
luthorities  to  diew  what  had  been  considered  as  toU-traversC} 
md  that  this  was  sudi.  It  is  a  good  prescripdon  to  have  a  half^ 
penny  of  every  one  who  goes  over  his  land.    Bra.  Abr.  Pre* 
nriftiaPh  pi-  57-     Crijpe  t.  BHvxmd(ei)  was,  where  toll  was 
claimed  for  landing  goods  vrithin  the  manor  di  A.ia  coiisider- 
atbn  of  repairing  a  wharf  within  the  manor,  without  saying 
that  they  were  landed  upon  the  wharf ;  which,  after  considering 
the  cases,  was  allowed  to  be  good.    In  the  case  of  Jamet  and 
Johnson  ;3;,  a  toll  was  claimed  by  the  k>rd  of  the  manor  of  B.  as 
appurtenant  to  the  manor,  for  all  beasu  driven  over  it :  there 
Majnard^  Serjeant,  argued- (iii^^  sJia)  that  a  toll-thorough  may 
be  by  prescription,  without  any  reasonable  cause  alleged  of  its 
commencement ;  for  having  been  paid  time  out  of  mind,  the  true 
cause  of  its  beginning  in  the  intendment  of  the  law  cannot  be 
known.  And  the  Court,  agreeing  with  his  argument^  gave  judg« 
mem  in  favour  of  the  toll.     In  &mitb  v.  Shepherd  (c)^  the  ques* 
tion  was,  whether  a  lord  of  the  manor  of  Berkley  could  claim  a 
toU  by  prescripdon  for  the  sheep  of  strangers  passing  through  the 
vill  ?  Fepham,  Lh.  J.  said,  «« one  may  have  toll-traverse  by  pre- 

(a)  J  Ltv,  4Z4.  (I)  Z  Mti.  231.  {*)  Cr0,  ESm.  71a 
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1787.    scripdon,  and  so  he  may  have  toll«thoroagh,  but  it  oi^ht  tobc 
for  some  reaaonabk  cause  which  mast  be  shewn."  Aiul,becaiiie 


IrfOni  Pel 

^^^  '  no  cause  was  alleged  hj  which  ic  might  appear  to  the  Comtto 

«i«<t4  have  a  lawful  commencement^  he  conccired  the  plea  to  be  il 
aiLu  Gaudf  and  CEncb,  Justices,  held  the  plea  to  be  well  cnouglii  &t 
being  by  prescription,  the  cause  thereof  cannot  by  intendmeot  be 
known s  but  in  respect  it  might  jure  a  lawful  beginning  its 
well  enough  without  shewing  it.  But,  for  the  default  in  pbi- 
ing,  judgment  was  given  against  the  toll.  Now  suffideot  mitter 
appears  upon  this  special  verdict,  from  which  the  Coort  oar 
reasonably  infer  that  the  toll  had  a  legal  commencement.  In  the 
case  of  the  Mayor,  &c.  of  Tarmouib  against  Eatw(a),  where  tbe 
question  was,  whether  the  corporation  could  claim  port  dooes 
without  setting  forth  any  consideration  on  which  the  presoipdOD 
was  founded  ?  Lord  Mansfield  said,  «  the  maldng  a  port  bitidf 
««  a  consideration,  it  may  never  require  repair  \  therefbfcldooot 
*^  know  that  it  is  necessary  to  shew  repair/'  Denmson^  J.  saki,  ^'t 
^  is  necessary  to  shew  that  the  corporation  are  owners  of  thesoil, 
^  or  repair  the  port*,  and  that  it  was  not  like  the  case  of  toll- 
«  thorough/'  Wilmtit  J.  remembered  the  case  of  die  }bfad 
NUiin^mv.  Lambert,  and  observed,  that  though  it  was  said 
there,  "  that  the  plaintiflFs  could  not  have  recovered,  for  want  of 
-  "  shewing  that  the  corporation  were  lords  of  the  manor,  yet  it 
«  could  not  alter  the  judgment  in  that  case.  The  Crown  has  1 
«  right  to  create  the  duty,  and  to  grant  the  duty  to  another/ 
Heie  that  which  was  required  in  that  case  b  expresslj  sbevn; 
for  it  appears  to  have  been  the  soil  of  the  Crown  over  whid)  tk 
highway  passes.  The  case  (*),  which  was  lately  dctenrnwd 
relative  to  this  right,  was  different  from  the  present ;  for  it  was 
not  there  stated  that  the  Crown  was  owner  of  the  soil}  so  tbt 
there  appeared  to  be  no  consideration  for  the  toll. 

Law,  for  the  defendant,  made  two  questions :  finr,  VbeAa 
-upon  the  facts  found  by  this  special  verdict,  the  toll  in  qoestion 
is  a  toll-traverse  or  a  toU-tioroughf  And,  adly.  If  it  be  a  totf- 
tierougb,  Whether  the  claim  to  it  can  be  sustained  without  shew- 
ing an  original  consideration  for  the  commencement  of  it,  such 
as  the  making  or  repairing  the  road  in  question?  &c. 

As  to  the  first,  it  is  stated  to  be  a  toll  of  4^.  taken  for  every 
wain  or  waggon  passing  that  way  over  the  manor,  in  convdcr* 
ation  of  such  liberty  of  passing  :  but  it  is  further  stated,  diat  tbert 


<a)  3  jjMrr.  1404.  (^}  Ld.  Pdh^  r.  JT^igm,  C  A 

has 
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las  been  immemorially  a  common  public  king's  highway  through     1 787. 
nd  over  the  said  manor,  and  over  and  along  the  bridge^  f^c.i  and  — — — 
hat   the  bridge  has  been  immemorially  repaired  by  the  inha-      b^m 
Mtants  of  the  West  and  North  Ridings  of  rorksbires  so  that  the   p*^*^,^ 
existence  of  a  toll-traverse  is  expressly  negatived  by  the  jury.      oill. 
\  toll-traverse  is  expressly  defined  to  be  <<  a  payment  of  a  sum 
•*  of  money  for  passing  over  tie  private  soil  cf  another  {a)*^  or 
n  a  mmy  noi  king  an  high  street  {i).     This  is  laid  down  by 
Thorpe^  J.  (r)  who  said,  «  that  toll-traverse  is  properly  where 
'*  a  man  passes  over  another's  soil  in  the  way  not  being  an  high 
'<  street/'    If  this  definition  be  accurate,  in  order  to  support  this 
claim  the  owners  of  the  toll  must  have  once  been  owners  of  the 
soil,  and  at  a  time  too  when  there  was  no  highway  over  it;  but 
the  latter  part  is  expressly  negatived  by  the  finding  «« that  the 
"  highway  is  immemorial."    It  is  laid  down  in  the  case  of 
Smkb  and  Shepheri{i)^  and  recognized  in  Trueman  and  JValg^ 
ham  (^),  that  the  inheritance  of  every  man  in  the  king's  high^ 
way  is  prior  to  all  prescriptions ;  now  the  existence  of  thb  toll 
must  necessarily  be  posterior  (/)  to  the  time  when  the  place  in 
question  had  ceased  to  be  the  private  soil  of  another  ^  it  conse- 
quently then  began  to  exist  at  a  time  when  all  legal  conuderaF* 
tion  for  its  existence  had  become  impossible.    But  even  if 
the  toll  and  highway  began  together,  that  will  not  answer  the 
plaintiflTs  purpose ;  for  it  is  incumbent  on  the  plaintiff  to  shew, 
that  those  from  whom  he  claims  had  the  soil  before  the  toll  began, 
and  that  they  relinquished  it  in  consideration  of  the  toll.    If  the 
argument  that  the  toll  may  be  now  presumed  to  have  had  a  legal 
commencement,  were  to  prevail,  all  other  exactions,  of  which 
the  commencement  is  unknown,  may  be  equally  supported.  But 
ic  has  been  determined  in  a  variety  of  cases  that  immemorial 
payment  is  not  sufficient  to  support  a  demand  by  prescription,  if 
it  could  not  have  had  a  legal  origin;  as  in  Prideaux  and  Ward(g). 
Otherwise  it  would  be  to  establish  that  every  aiurient  payment 
carried  in  itself  the  evidence  of  its  own  legality.    This  cannot  be 
considered  as  a  toll-traverse,  because  that  is,  strictly  speaking,  a 
toll  for  passing  over  the  soil  of  another.    This  is  established  by 
those  cases  (b)  where  it  has  been  determined  that  toll  paid  for 
passing  over  the  manor  of  another  is  toll-traverse  j  for  the  manor    . 

W  &/.  '454.  W  a  Je^//.  Ak*  TuU  TM,  jaa.    JBro.  ABr.  Tit.  TcU,^.  6. 

(0  t%  A*u  58.  W  ^•-  574.  W  »  ^'*  49^  (/)  Vide  Uiciac/s 

«««,  SM»  103.  ig)  a  Lev.  96.  (*)  Prideaux  r.  jyirJ^  2  Lev.  96.  Crisf* 

in 
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1787*    in  audi  caaea  is  equal  lo  thtsm/^  the  wbole  right  of  tfaa  aoS  bf- 
ing  at  one  time  been  vealed  ia  the  lord  of  the  roaaor.    If  mch  i 


■AM*^  ^'  ^^i  commence  at  znj  aubaequent  timCf  it  mi^  kpSj 
pinsEi^  ^^"^"^^'^^  ^^  (  ^^  ^f  ^^  ^ii^  tenaau  cooaeoted,  it  fpodd  itifl 
MLfc.      be  a  toU-traferaet  inasmuch  aa  it  «rould  be  rstkne  soli.    The  cait 
chiefljr  relied  on  by  tlie  plamciff  ia  that  of  Janus  v,  J$lmmi  as 
reported  in  i  Mod.  a3i>  where  Seijeaot  Maymri  is  auide  to Bf, 
that  there  ia  no  diflerence  between  a  toU*travene  and  a  tol- 
thorottgh ;  and  that  a  tcril  thorough  may  eziat  without  any  coo* 
aiderarion.   But  that  waa  not  the  question  then  before  die  Coait; 
and  the  <<ciir.  accord."  does  not  rekts  to  that  part  of  his  aip- 
menti  but  to  die  last  proposition,  which  was  the  real  point  ia  the 
eattscy  namely,  that  a  thing  that  lies  in  grant  cannot  be  claimed  bf 
^  a  qae.  estate  directly  by  itself,  but  it  may  be  claimed  as  appane- 
mnt  to  a  manor  by  a  que  estate  in  the  manor.    Besides,  that  case 
isdiftremly  reported  in  2  Mod.  144.  where  Serjeant  Manmi 
argued  directly  the  reverse,  and  the  Court  were  dearly  of  optnioop 
<*  that  if  the  defendant  had  said  this  was  toll  for  passing  tbe 
•«  highway,he  must  have  shewn  some  cause  to  entitle  himself  to 
« the  taking  of  it,  as  by  doing  somediiog  of  public  advantage" 
The  case  of  Smib  v«  Sbeplnrd  («)  was  pmiady  yimSiar  to  tk 
present  \  it  was  a  daim  of  a  toll  for  paasii^  over  an  highvij 
for  which  no  consideration  was  shewn.    There  P^tam^  Ck.  J. 
waa  of  opinion  that  a  consideration  must  be  shewn ;  Gmm^  J. 
doubtedi  Fiftmr,  J.  delivered  noopmion;  and  Cttn^  J.  wasrf 
opinion  that  it  might  be  presumed  to  have  had  a  legal  b^niif : 
but  in  anodier  report  of  this  case  (^),  the  Court  arc  made  »»<- 
judge  that  die  toll  i^ould  not  be  supported,  and  a  leaaon  girea 
is,  because  «  a  person's  inheritance  in  the  qucen'a  htghwaf  a 
«  precedent  to  all  prescriptbns.''    From  a  conaideratkso  of  all 
these  cases  it  appears  that  toll-traverse  may  be  daimed  hrff^- 
ing  over  the  soil  or  manor  of  another,  but  not  for  passay  0^ 
an  highway. 

Secondly,  a  toll-thorough  cannot  be  claimed  without  die«io( 
a  consideratipn  for  it.  22  Jj/.pL  58.  2  Ro.Abr.  TStJ^ 
and  3  Bro,  Mr.  Titk  Toll.  In  Kdhwf  148.  it  is  said,  thati 
man  shall  not  have  a  toll-thorough  for  passing  over  an  highwaji 
because  it  ia  common  to  all.  And  this  is  not  inconsistent  witl 
another  decision  in  the  same  book ;  for  that  was  the  case  of  a 
toll-traverse,  which  is  not  disputed.  What  is  thrown  out  bj  tk 
Court  in  35  H,  6.  p.  29.  13  H.  4.  p.  14.  and  5  H.  7.  /.  10. 
cannot  be  considered  as  decisive,   because  ndther  of  diosc 

W  Cr^  Mm,  7IO.  (^)  Xci/w.  is%. 

^  quesiion) 
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estions  called  for  any  decision  upon  this  point.  It  is  cme  thac  1 787. 
>vd  Hate  (a)  intimates  a  doubt  whether  folUthoroogh  cannot  btf 
imed  without  a  consideration  $  but  the  fCMilt  of  his  opiidon, 
;er  considering  the  authorities,  seems  to  be  that  it  canrioi«  Hie 
jcs  of  27f  Kingif,  The  Corporatian  of  Boston  (V)^  Hasport^.  Wills 
U  The  Corporation  of  London  and  Hunt  {d}^  JFarrington  t.  Mo^ 
(Of  Ttfe  Mayor rfTammaby.  Eaton  (/),  Wi&es^. XSrly(g)^ 
d  Trutman  v.  Walgjham  andanaiher  (h)^  all  establish  the  point, 
at  there  must  be  a  consideration  for  toH- thorough.  And  in- 
ed  this  question  has  already  received  a  decision  by  the  Court  of 
)mmon  Fleas,  upon  the  same  right  as  the  subject  of  this  actiont 
d  between  one  of  the  present  parties  (f):  though  two  strong 
ditional  facts  are  stated  on  this  verdict,  which  did  not  appear 
that  case,  namely,  that  this  is  an  immemorial  highway,  and 
at  the  bridge  has  been  immemorially  repaired  by  the  North 
id  West  Ridings  of  Torkshire;  still  the  Court  determined  in 
at  instance  against  the  toll. 

AsHHURST,  J.  It  is  properly  admitted  that  toll-thotoughcan- 
>t  be  supported  without  shewing  a  consideration ;  but  toU-tra- 
rrse  may ;  and  the  reason  is,  that  the  very  circumstance  of  passing 
rer  the  soil  of  a  private  person,  where  the  public  had  no  right 
!fore  to  pass,  imports  a  consideradon.  At  the  same  time  if  this 
ere  a  new  case,  we  should  inquire  into  the  reason  of  this  dis- 
nction;  because  in  erery  case  which  requires  a  consideration,  it 
aght,  from  length  of  usage,  to  be  presumed.  For  the  rule  widi 
egard  to  prescriptions  is,  that  every  prescriptbn  is  good,  if  by 
ti7  possibility  it  can  be  supposed  to  have  had  a  legal  commence- 
lent.  That  is  the  general  rule ;  and  I  cannot  see  why  a  good 
onsideration  for  toll-thorough  .cannot  be  presumed  as  well  as 
or  toll-traversc ;  because  the  givmg  of  the  soil  to  the  public  is 
n  itself  a  good  consideration.  But  in  all  probability  the  distinc-^ 
ion  arose  from  the  difficulty  in  most  cases  of  shewing  that  the 
oil  and  the  ownership  of  the  soil  were  coeval.  For  there  are 
^ery  few  cases  where  it  could  possibly  be  shewn  that  the  soil  over 
vhich  an  ancient  road  passes  was  the  soil  of  a  private  person. 
Bat  in  the  present  case  it  is  shewn,  and  that  distinguishes  it  from 
ill  the  former  determinations.  It  is  unnecessary  to  go  through 
^1  the  cases  upon  this  subject;  because  though  toll-thorough  can* 

{•)  P.  k,  B.  518,  m.  {i)  Sif  W.  J,  161.  {t)  I  AM.  47.  SiJ,  454. 

S  ^«if.  7Ij  (O  3  L09.  47.  (#)  4  MU  319.  (/)  3  Smrr.  140a. 

(r)  %  Isfw.  15x9.  (^}  a  fPtis.  998.  (f)  Ld.  PMam  v.  ZTji/r.^  C.  B, 

not 


668  CASES  IN  EASTER  TERM, 

1787.     not  be  claimed  without  a  consideration,  yet  the  anwrcr  to  it  in 
the  present  case  is,  that  it  is  expressly  found  that  before  the  tk; 


U1I.U 


^^^^^'  of  legal  memory  the  property  of  the  soil  was  in  the  Ciown.  Tor 
oiuimd     it  is  stated  as  the  first  fact  here,  that  JFUliam  the  CoHftnw  w^ 

PtcKXRs*  ^.^j  ^j  ^j^^  manor  of  Sure  and  the  ground  and  km!  dwwf,  tai 
that  It  continued  in  the  Crown  till  the  reign  of  ChorLs  L  by 
whom  the  tolls  were  severed  from  the  manor.  "Wky  then  h 
this  not  as  good  a  consideration  as  the  repauriog  of  a  bridge  cr 
the  walls  of  a  town,  or  any  other  meritorious  serrice,  which  an 
at  this  day  acknowledged  in  law  to  be  a  good  consideration  fof 
claiming  a  toll-thorough?  Therefore,  in  the  present  case,  toji 
thorough  and  toll-traverse  are  the  same  thing.  The  only  rtaaco 
why  a  distinction  is  in  general  taken  between  them  Is  becao:< 
in  the  former  it  cannot  be  shewn  that  the  road  was  originally  the 
soil  of  a  private  person.  Where  there  was  an  ancient  high^ji 
the  king  could  not  grant  a  toll-thorough  unless  something  v^ 
to  be  performed  for  the  benefit  of  the  public  by  the  grantee,  scd 
as  repairing  the  road,  or  the  like.  But  that  was  not  necessary 
here,  for  this  toll  was  originally  claimed  by  the  Crown  itself. 
and  therefore  it  could  not  commence  by  a  grant  to  itscL 
The  toll  must  be  now  presumed  to  be  coeval  with  the  right  of 
passage.  The  Crown  had  a  right  to  say  to  the  publici  that  dxy 
should  not  use  this  ground  for  the  purposes  of  an  highway  vitb- 
out  paying  a  toll  for  it.  That  toll  has  been  paid  ever  since,  an! 
therefore  a  good  consideration  may  be  supposed.  The  case  hoc 
stated  is  extremely  difierent  from  that  on  which  the  Comt  of 
Common  Pleas  gave  their  opinipn ;  so  that  this  decision  vili 
not  impeach  the  judgment  given  by  that  Court  on  the  case  b^ 
fore  them ;  for  if  the  same  facts  which  appear  on  diis  record 
had  been  there  stated  to  themi  they  would  perhaps  have  made  a 
different  determination. 

BuLLER,  J.  The  first  question  to  be  considered  is,  wk«tarc 
the  material  facts  on  which  our  opinion  is  to  be  gifto*  "^ 
facts  are  disclosed  at  large  by  the  special  verdict,  hot  in  sub- 
stance are  only  these  ^  that  the  subjects  of  this  cwmtry  have 
immemorially  had  a  right  of  passing  over  the  way  in  qaesdoQ) 
paying  a  toll  of  4J.  for  every  waggon  to  the  owner  of  the  soil 
Considering  the  case  in  that  light,  the  question  is,  whether  oa 
this  finding  the  Court  can  say  that  the  subject^  have  a  general 
and  unqualified  right  of  way;  if  they  do,  it  will  be  dircciN 
contrary  to  the  finding  of  the  jury  ;  for  they  have  found  that 

thcr 
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there  is  no  right  of  waj  but  on  paying  the  toll.    I  agree  that    1787. 
where  the  subjects  have  a  right  of  way,  it  is  not  in  the  power  of  ' 
the  Crown  to  throw  a  charge  upon  them  without  some  considera-      um^^ 
tioa.  The  ground  on  which  that  doctrine  is  founded  is  that  there     <«««<< 
jnuat  be  a  quid  pro  quo.    If  the  subjects  ever  had  a  right  of  way      oilu** 
without  paying  a  toll,  there  is  no  quid  pro  quo.    fiut  in  order  to 
apply  that  argument,  a  case  must  be  shewn  that  the  subjecu  had 
a  right  of  passage  before  the  granting  of  the  soil,  which  is  cod^ 
trary  to  lihia  case.    It  has  been  argued  by  the  defendant's  counsel 
that  it  is  incumbent  on  the  pbuntiff  to  shew  that  he  was  in  posses- 
sion of  the  soil  over  which  the  road  passes  before  the  toll  existed ; 
but  I  think  that  the  defendant  must  shew  that  the  subjects  had 
a  right  of  way  prior  to  the  claim  of  the  toll.    But  on  thb  ver- 
dict they  are  stated  to  be  coeval ;  therefore  the  subjects  never  had  i 
a  right  of  passage  without  paying  this  toll.    Then  does  this  toll 
appear  on  the  verdict  to  be  illegal  and  void  ?— The  consideration 
stated  18,  that  the  toll  was  always  payable  to  the  owner  of  the 
soil.    The  next  point  to  be  considered  is  whether  this  is  toll- 
traverse  or  toll-d[iorough.    The  cases  most  applicable  to  this 
subject  are,  5  Hen.  f,fo.  10.  a.  Ktilw.  152.  Smth  v.  Shepherd {a\ 
and  Truman  v.  Walgham  (b).     In  the  first  of  these,  Fairfax^  J. 
said,  <<  it  is  a  good  prescription  for  any  one  to  take  a  penny  of 
**  every  person  for  passing  over  his  land ;  and  this  is  toUtiaverse  i 
*'  it  is  good,  because  each  has  a  quid  pro  quo^  and  so  of  toll- 
'<  thorough,  where  a  man  pays  toll  m  a  vill/'    The  comment 
made    by  the  defendant's  counsel  upon  this  passage  is,  <<  so  of 
'* toU^thorough,  nuhere  there  is  a  consideration**    fiut  what  is  the 
consideration  ?— «  &"  must  refer  to  what  goes  before,  and  no 
other  consideration  is  shewn  but  that  of  passing  over  the  land  of 
another.    This  may  have  been  one  of  the  cases  whjch  occasioned 
Serjeant  Majnard  to  say  that  the  cases  were  confounded  (c). 
But  that  authority,  as  far  as  it  goes,  speaks  of  the  consideration 
being  good,  if  it  be  for  passing  over  the  lands  of  another  \  that 
is  the  case  here.    Next  as  to  the  case  in  Keilway  (d) ;  there  the 
claim,  which  was  of  a  toll  for  passing  over  the  demesnes  of  the 
manor,  was  established ;  there  was  no  other  consideration.  And 
whether  it  were  claimed  as  appendant  to  the  manor,  or  as  an  ease- 
ment, is  immaterial  to  this  case,  for  this  prescription  was  allowed. 
That  case,  in  my  opinion,  applies  strongly  to  the  present.   Then, 
U  to  the  case  of  Smitb  v.^  Shepherd,  Mo.  574,  which  is  likewise  re- 

(4)  Mmr,  574.        W  a  ^''-  a9*-        (0  Vide  8  Co,  46. 1,        (d)  Xi*. 

Vol.  I.  Y  y  ported 
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1787.    ported  in  Cro.  Eliz.  7x0.}  there  toll  was  clainKd  fer  flheep  pasang 
—  through  a  vill :  but  it  was  not  stated  that  the  party  daxmii^  tc  was 


Pickers- 

OILU 


Lord  PiL.  g^j^j  Qf  ^^  jqJi^    ipijg  Qjyy^  jn  ^^2t  case  said,  « that  Ac  ink 
0gmnd     ««  ritancc  of  every  man  in  the  ling's  highway  is  prior  to  all  pw- 
"  «  scriptions.'*  That  goes  decidedly  on  the  groand  that  the  party 

was  not  entitled  to  the  soil ;  and  that  the  subjects  had  a  riglitof 
passing  over  the  road  before  the  toH  was  claimed ;  odiervise  Ac 
word  "  inheritance"  is  not  capable  of  being  explained.    Toac- 
ate  a  toUj  therefore,  in  such  a  case,  wonld  be  to  deprtre  the  toih 
jects  of  their  right:  but  if  the  right  did  not  exist,  the  sabjcds 
could  not  be  deprived  of  it.    And  when  the  case  proceeds  to  sdts 
that  if  the  party  shew  a  consideration,  <v  as  repairing  a  toad  or  a 
^  bridge  f  those  instances  are  only  pat  by  way  of  examples,  tfj 
do  not  exclude  any  other  consideration.  If  what  was  sudbf  de 
Court  there,  « that  toll-traverse  may  be  prescribed  for,beaaseil 
«  IS  for  passing  over  a  man's  freehold,''  was  said  with  a  referenoe 
to  the  case  then  before  the  Court,  it  is  a  strong  confirmatioQ  of 
the  other  authorities.    For  it  shews  that  though  a  toll  camiotbe 
claimed  for  passing  through  a  vill,  yet  if  it  be  for  pasangofcra 
man's  own  soil,  it  is  a  good  consideration.    It  seems  tomtbm 
the  passage  in  i  Mod.  105.  that  the  Comrt  merely  referred  to  cases 
where  the  party  was  not  in  possession  ^f  the  soil  over  which  the 
highway  passed  before  it  became  a  highway ;  for  one  of  tbe 
cases  there  put  by  Lord  Hak  was  that  of  a  toll  upon  the  sea; 
$0  that  it  is  plain,  that  he  meant  to  put  cases  where  the  toll  wai 
clamed  in  places  where  the  subjects  had  before  a  right  of  pas- 
sage.   The  last  c?se  was  that  of  Truman  v.  Wdglam:  tbat 
Lord  Camden  made  a  distinction  between  a  toll  claimed  ibc 
passing  over  the  soil  of  the  party  or  not.  He  said,  « the  defend' 
«  ant  would  have  us  believe  it  is  for  passing  through  his  ofii 
"  manor  or  land;"  whdch  shev^d,  that  iif  it  had  been  for  passes; 
over  his  own  manor  or  hnd,  the  Court  would  have  IM  it  & 
good  consideration.    Tliese  cases  appty  very  strongly  to  Ac^" 
that  this  is  a  toll-traverse,  in  which  it  is  admitted  that  no  con- 
sideration need  be  shewn.    The  22  Ass  pi.  58.  has  been  ouch 
relied  on :  but  in  that  case,  nothing  was  said  with  respect  to 
the  soU.     And  it  is  clear,  that  the  Court  went  on  the  idea  thit 
the  party  claiming  the  toll  had  no  intetegt  in  the  S6ff|  afid  d^- 
there    was  a  general  right  of  passage  before  the  tofi  '^^ 
claimed.     For  the  complaint  was  fhat  the  mfl  was  ou^flgtoBS' 
and  it  was  only  claimed  as  a  tolUthorough.   Sborpe^  J.  tbc« 
«aid  that  toll-thorough  wa»  an  oppnfsdon  on  the  ^eaj^^  ^ 
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that  it  was  against  common  right :  but  toli-traverse  was  where     1787. 
a  man  passes  over  the  soil  of  another  in  a  way,  not  being  an  — — 
hi^  street.     From  that  case  it  is  manifest  that  Thorfe  was  ^'j^j^^' 
speaking  of  an  highway  of  which  the  public  had  possession  be-     'g^** 
fore  the  toll  was  granted;  if  so,  the  Crown  could  not  charge  the      oill. 
public  with  the  burthen.    The  note  in  F.  N.  £.  5 18. «/  shews 
that  this  must  be  the  meaning  of  the  old  cases.    But  that  is  not 
the  present  case;  for  originally  the  public  had  not  this  right  of 
way.    And  if  there  were  a  contract  between  the  Crown  and  the 
public,  that  the  latte^  should  have  the  use  of  the  road  on  paying 
the  toU,  the  resenration  is  a  sufficient  consideration.    Here  the 
jury  have  expressly  found  that  the  toll  was  paid  in  respect  of  the 
soil;  which  I  think  a  sufficient  con«deration. 

Grose,  J.  The  only  case  which  induced  me  to  entertain  a 
doubt  from  the  beginning  was  that  in  22  ^//.  //.  58.  But 
that  has  been  fully  explained  by  my  brother  BuUer.  Then  is 
this' a  tt>U-craTerse  i  I  think  it  is.  It  appears  that  the  use  of 
the  road  has  been  immemorial,  and  that  the  payment  of  the 
toll  has  likewise  been  immemorial}  from  whence  it  was  con- 
tended by  the  defendant  that  the  road  has  been  used  ai  long  as 
the  toll  has  been  claimed.  But  I  intend,  what  may  fairly  be  in- 
tended, that  the  commencement  of  the  toll  was  legaH  s^nd  that 
the  payment  was  made  in  consideration  of  the  use  of  the  soSL. 
They  both  began  at  the  same  time.  If  the  toll  were  given  for 
the  use  of  the  soil,  it  was  a  sufficient  consi^eracion.  As  this 
question,  and  all  the  cases  cited,  have  been  so  fully  gone  into 
by  the  rest  of  the  Court,  it  is  unnecessary  to  repeat  the  same 
observations :  but  I  agree  entirely  with  every  part  of  the  judg- 
ment delivered  by  the  Court. 

Judgment  for  the  plaintiiF. 


Lloyd  against  Tommies.  M^^TtL 

A  CTION  of  covenant.     The  decbration  stated  tlfet  the  ^^^^ 
"^  defendant,    by   an   indenture   dated   24th   Mayij^it^/^^^ 
granted  to  the  pUintiff  in  fee  a  certain  messuage,  &c.  with  the-  ^"i^J^thl 
^ptpurtenances  in  Osvf^Jtry,  Salop:  and  also  all  other  .the  ines-  Uufui\tx, 
*Sttagcs,  &c.  of  the  defendant  in  Osviestry^  together  with  all  and  &^''ofS 

telf,his 
heirs  and  assigns;  the  declaration  for  a  breach  of  the  corenant  need  sot  expressly  allege  that  be 
ttweivd  ditming  title,  if  the  disturbance  complained  of  be  tiich  as  dearly  appears  to  be  an  assertion 
«f"jbt.     \xH.ML%^\ 

T  y  a  ^^ 
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1787.    singular  oat-houses,  commons,  profits,  priWleges,  < 

emolaments,  advantages,    hereditamenu,  and  a^wtenaaoesi 


^X/     whatsoever,  to  the  said  premises  belonging,  fcc.;  and  all  Ac 

ToMKiBs.  estate,  &c.    That  the  defendant,  by  that  indcn{iitt  covaaairf 

{inter  alia)  with  the  plaintiff,  "  that  the  pluntiff,  hb  hmvk 

«  assigns,  should  or  might,  from  time  to  lime,  and  at  all  w« 

^*  thereafter,  for  ever  peaceably  and  qtdetfy  have,  hdd»  08e,<fr 

««  cupy,  possess  and  enjoy,  all  and  nnguhr  the  said  paasa 

•«  thereby  granted,  with  their  appurtenances,  rmtbtd  A 1^ 

^  Uty  suiti  entry^  eviction^  or  interruftien  tftbe  d^iendai*,  Ks  1«» 

«  executors,  administrators,  or  assigns,  or  any  other  penoner 

«« persons,  claiming  by,  from,  or  under  him,  them,  crinyrf 

«  them,  or  his,  or  their,  or  any  of  their  ancestors."    Thcbiadi 

stated  was,  that  the  pKiimiff  had  not  from  time  to  dmc,  and  it 

all  rimes  after  the  making  of  the  said  indenture,  Uthertopeatt- 

ably  and   i|uictly  had,  held,  used,  occupied,  possessed,  lai 

enjoyed,  all  and  singular  the  said  premises,  with  their  appnn^ 

pances^  without  any  let,  suit,  entry,  cvictfen,  intermptHm,  a 

disturbance  of  the  defendant;  but  that,  on  the  ist  of  JuJF  "7*3» 

and  from  time  to  time  from  thence  until  the  ezlubitiiig  of  ^ 

plaifitifPs  bill  on  divers  days  and  times  during  that  tine,  wkn 

divine  service  was  celebrated  in  the  parish  church  of  Omeilri^ 

the  defendant  disturbed  and  hindered  the  plaintiff  in  the  ut 

and  enjoyment  of  two  pews  in  the  said  parish  church,  bebogng 

and  appertaining  to  the  first>mentioned  messuage,  in  the  ni' 

prenises ;  that  is  to  say,  the  defendant  at  some  of  those  tiaei 

sat  in  the  said  pews,  and  at  other  of  those  times  put  and  casd 

to  be  put  into  the  same  divers  other  persons  to  Mt  in  the  siid 

pews,  without  the  leave  and  against  the  will  of  die  phmfif; 

and  at  other  of  those  times  locked  up  the  said  pews,  aod  ^ 

the  same  so  locked  up,  without  the  licence  or  conienti  ud 

against  the  will,  of  the  plaintiff,  and  hindered  the  phifltf  >sd 

his  tenants  of  jthe  said  messuage,  and  his  and  their  hssSiaibffSi 

sitting  in  the  said  pews,  whereby  the  plaintiff  could  itf*  cnpT 

the  use  and  benefit  of  the  said  pews  for  himself,  his  tenants,  (^^ 

To  this  declaration  there  was  a  general  demurrer. 

BofveTf  in  support  of  the  demurrer,  submitted,  that  thott^ 
the  injury  complained  of  might  be  the  subject  of  an  actico 
of  frespaiSf  it  could  not  be  the  foundation  of  tbis  actios. 
The  covenant,  on  the  part  of  the  grantor^  is  to  indemniij 
the  grantee  against  all  lawful  disturbahce:  but  the  bead 

7  assigned 
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assigned  is  an  ttii£iti/«/ trespass  of  the  grantor  himself ;  now     1787. 
this  covenant  does  not  extend  to  the  tortious  acts  of  the  grantot 


Vrngh.  123.  5  Fin.  Air.  is^.pi.  7.  If  such  an  act  as  this  ^^^^^ 
should  be  held  sufficient  to  subject  the  grantor  to  an  action  of  ^  Tomk»«. 
oyvenantp  everjr  time  he  happened  to  come  upon  the  premises 
by  accident,  as  in  htmtingi  it  might  be  construed  a  breach  of 
his  covedant.  Here  the  defendant  claimed  no  right  m  the  pew, 
therefore  die  act  done  does  not  fall  within  the  sense  of  the 
covenant, 

JTeod,  cotUri.  It  is  only  necessary  to  shew  that  the  disturb- 
ance was  a  lawful  one>  if  the  action  be  brought  against  the 
grantor  for  a  breach  of  the  covenant  by  the  act  of  a  stranger^  be- 
ause  the  stranger's  title  is  known  to  the  grantee  as  well  as  the 
grantor :  but  where  the  breach  complained  of>  is  the  act  of  the 
(ovenantor  himself,  it  is  not  necessary  to  set  forth  his  title,  which 
may  rest  meidy  within  his  own  knowledge ;  and  against  him 
any  interruption  is  sufficient  to  support  this  stction.  2  SAow.  425. 
And  it  would  be  very  strange  if  the  covenantor  could  excuse 
himself  by  alleging  that  he  bad  been  guilty  of  a  wrongful  act  of 
trespass* 

Bower  in  reply.  It  appears  from  the  case  in  Siotver  d&at  there 
was  at  least  a  ctnm  tft^  on  the  part  of  the  covenantor,  which 
distinguishes  it  from  this. 

AsBauRST,  J.  The  case  cited  seems  to  me  to  be  a  strong 
authority,  and  applicable  to  the  present.  I  should  not  indeed 
be  ineline^  to  admit  that,  in  the  case  put  by  the  defendant's 
ooaosel  of  the  covenantor's  coming  accidentally  upon  tho 
premises  in  hunting,  he  would  be  liable  to  an  action  upon 
bis  covenant:  but  ilat  is  not  the  present  case;  and  the  answer 
there  would  be,  that  it  would  not  be  done  under  an  ascutnption 
of  right.  But  here  the  act  itself  asserts  a  title  i  for  the  defen- 
<lant  locked  up  the  pew,  which  is  as  strong  an  assertion  of 
right  as  can  well  be  imagined.  It  is  not  necessary  in  this  kind 
of  action  that  the  party,  against  whom  it  b  brought,  should 
ine  a  title:  it  is  sufficient  if  he  does  the  act  under  a  claim  of 
one. 

Per  Curiam,  Judgment  for  the  plaintifiv 


UywiM 
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1787. 
^  Unwin  against  Wolsklet. 

May  Itt. 

In  coveDant  A  CT I O  N  of  ctmmxkt  on  a  charter-party.  The  dedmtioB 
ter-'an"*  ^^  ^^*^^  *^  chartcr-party,  made  a3d  of 'JV«i«Ar  17*1,  u 
whereby *it  St.,  Helena,  between  the  defendant,  bjrthe  name  and  additxmof 
to  empl^a  Captain  Woheley,  commander  of  his  Msqest/s  ship  Mapunm, 
ship  of        and  senior  officer  of  his  Majesty's  ships  and  vessek  at  St.  /Ww, 

which  the...  .-.  •.  .  ^L» 

plaintiff  was  (therQ  Dcmg  no  commissary  for  pnsoners  thcrc,)onaccmmfas 
«!o^2^^i.  ^^^*  ®^  *«  ®"«  P*rt,  and  the  plaintiff,  by  the  name  ind  de- 
itmu  •/m«-  scription  of  G.  Unmn,  one  of  the  agents  of  his  Majetty'silBp 
jJjJJJJJJJ^  Hanmbal,  of  the  other  part,  sealed,  &c. ;  wherein  it  was  aptri 
fassni,  the  between  the  plaintiff  and  the  defendant  respecting  the  taldngAt 
mustbetak-  prize  shfp  Le  Seviere  to  be  employed  as  a  cartel  to  carry  Frai 
•"  *°  ™^  prisoners  to  Europe^  that  as  sow  as  sentence  <f  condemnor  sbotfd 
um<€,  and  havc  passcd  upon  her,  she  should  proceed  with  the  FrenA  fsi- 
who  wS^for  «<>»^s  ^«"  •'y  *c  Hahnital  to  the  first  port  in  France.  Tbat 
the  freight  the  defendant,  on  aceeunt  of  the  hng^  shonld  put  on  board  a  coo- 
that  the  ship  mission  officcr,  to  ha? e  charge  and  command  of  her,  and  a  aud- 
dTrnwdby  ^^'P"™***  ^^  *ssist  him,  &fr.  That  the  defendant,  on  acemAifi^ 
a  Court  hav-  Kng,  further  consented  and  agreed,  that,  if  any  accident  ahosU 
Jem*^  jum-  happen  to  the  said  cartel,  either  by  fire,  being  Stnmded,  or  test  fcf 
diction.    A  any  other  unavoidable  accident,  whilst  employed  on  that  scrvkt, 

servant  of  *  •      '  .     • 

the  Crown    fgovernment  should  be  aviswerable  for  the  sum  of  1500/.  for  the 

byTed  l"f    ^'^  ^^  ^'^^  yamtit  df  the  captors.    That  the  plabtiff,  as  part 

tf^^Mir/  •/     agent,  and  on  behalf  and  account  of  the  captors,  did  also  court 

wToTper-    «nd  agree  that  he  wbuld  leave  Ae  passage  of  those  prisoiKOj  «f 

wcMbfc  ""    *^  ^'^^^  arrived  safe,  to  be  settled  by  the  ptincipal  officen  and 

[I  Efit/579.  commissioners  of  his  Majesty's  navy,  as  they  in  jastioe  to  (be 

i  T^^i.^^'  captors  should  tJiink  meet ;  and  at  such  rate  as  had  bcM  ujw''" 

374]  similar  cases.    That  the  plaintiff  further  consented  andi|p«* 

that  if  any  provisions  should  remain  at  the  c^nd  of  tfce  *rrice, 

restitution  shoiild  be  made  to  government  for  the  samei^"***** 

the  value  should  be  deducted  out  of  snei  Mis  as  m^  k  P*** 

fir  that  vessels  service.   The  declaration  then  stated  ite,  Witt 

the  making  of  the  said  charter-ps^rty ,  the  said  ship  Le  Se^nt  and 

cargo  had  been  seized  and  taken  as  prize  of  war  by  Ma  Majesty  * 

ship  Hannibal,  and  had  been  brought  into  St.  Hdeaa.   That 

before  the  making  of  the  said  charter-party  a  certain  swt  or 

proceeding  had  been  instituted  in  St.  Helena,  on  behalf  of  the 

captors  of  the  said  ship,  before  certain  commissioners  appwntd 

according  to  the  royal  charters  under  the  great  seal,  confirmed 


IN  THE  Twi&KTr-s£veimi  Yjulk  of  GEORGE  III.  675 

hj  ^ovenl  iKtB  «f  parlkmcat,  for  the  purpose  of  distributing  jus*     1 787. 
ttce  in  all  maritime^cMes  whatsoever  concerning  any  ships  which  — ' 
might  bie  biougbt^  or  persons  who  might  come,  within  the  juris-    ^'TJJ' 
dictiOB  of  the  powers  jdel^ted  for  the  government  of  the  island    Wolss* 
of  £t.  JieUmt  hr  the  puipose  of  obtaining  the  sentence  of  poo-      ^^^* 
demnatkm  rf  the  said  commissioners  upon  the  said  ship ;  wiui  /'<^^^^^•'»-^^>^ 
«/  smt'vms  d^M£ng  at  the  time  rftnaking  the  said  charter^part}.  '  ^/y  ^^^^ 
That  after  the  making  of  the  said  charter-party,  to  wit;,  ,Qn  Jhp  c       ^    j^  ,^ 
4th  day  of  UaeenAer  1761,  toV«  sentepce  of  condemnation  was      ^^  -^  ,  ^/\ 
passed  in  the  said  suit  upon  the  said  ahip,  by  the  said  CQmmis^  "^ 
siosKn,  whenof  the  deficndant  afterwards  had  notice ;  with  an 
avermeiit  that  the  said  sentence  of  condemnation  was  the  sameaa 
that  medtaonod  and  referred  to  by  the  charter-party.    The  de-» 
claratign  then  stated  thft  the  said  ship  had  performed  the  said 
Mvrice  by  casrying  the  priaoaers  to  port  L  Orients  and  that  the 
ship  was  eoaployed  ia  that  scnrice  three  months  and  fourteen 
dap;  but  that  the  defendant  had  not  paid  the  freight,  Vr. 

To  this  deobcadoo  tbe  defei^dant  demurred  specially,  and 
diewed  die.  foUowix^  causes  \  that  it  did  not  appear  that  the  said 
ship  called  L^Seviere^  in  At  said  declaration  mentioned,  before 
or  at  the  time  ef  the  making  cf  the  said  charter-party,  or  at  any 
time  afterwards  during  the  said  employ,  ever  had  been  or  was  le« 
gaily  and  in  due  form  of  law  condemned,  or  finally  adjudged 
lawful  priae  to  his  Majesty,  id  any  of  his  Majesty's  Courts  of 
admiralty  in  Gr^  Britrnfif  or  in  his  Majesty's  plantations  in 
America^  or  elsewhere,  or  in  any  other  Court  having  competent 
jarisdiction  to  condemn  or  finally  adjudge  the  said  ship  lawful 
prize  to  his  Mi^ty  \  and  also  for  that  it  did  not  appear  how  or 
bf  what  lawful  means  the  said  ship  had  become  or  was  the 
proper cy  of  tbe^plaintiff  or  the  captors  thereof,  or  that  the  plain. 
lyg  ^  2he  fiole  or  any  proportionable  interest  or  property  in 
the  said  ahip  \  but  on  the  contrary,  the  said  ship,  for  any  thing 
appearing  or  alleged  in  the  said  declaration,  still  remained  the 
property  of  the  king  ;  and  also,  for  that  it  did  not  appear  that 
the  said  plaintiff  had  any  right  or  cause  of  action  whatsoever 
i^inst  the  defendant  •,  and  also,  for  that  it  did  not  appear  that 
tbe  said  commissioners,  before  whom  the  said  suit  for  the  pur- 
pose of  obtaining  the  sentence  of  condemnation  upon  the  said 
ship  is  supposed  to  have  been  depending,  at  the  time  of  the 
n^kmg  of  the  charter-party  had  any  lawful  or  competent  juria- 
<liction|  power,  or  authority,  to  condemn  or  finally  adjudge 

the         { 
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1^87.     tlie  said  ship  lawful  prize  to  his  Majesty,  according  to  dieferm 
of  the  statute  in  such  case  made  and  provided,  (9V. 


Unwin        Baldwin^  in  support  of  the  demurrer^  contended  diat  Ac 

woLM*    action  was  not  maintainable ;  first,  because  it  did  not  appear 

^*^'      by  the  declaration  that  the  captors  had  any  I^  ri^t  to  die 

ship,  but  that  at  the  time  of  the  voyage  it  reonaiiied  the 

property  of  the  king.    Secondly,   That  die  action  coold  not  be 

supported  against  this  defendant. 

As  to  the  first,  All  prizes  taken  by  the  king's  ships  are  at  d» 
time  of  the  capture  the  property  of  the  king.  By  the  19  G».  3. 
ch^  67.  the  king  is  impowered  by  his  proclamation  to  distrihdt 
the  prizes  after  condemnation  in  what  proportion  he  pleaKs; 
and  the  ships  are  to  be  considered  as  the  property  of  die  captns 
after  condemnation  by  the  Court  of  admiralty ;  till  condemnadoo 
therefore  it  remains  the  property  of  the  king.  When  the  lUp 
in  question  was  taken,  it  was  incumbent  on  the  captois  to  seni 
her  to  England^  or  to  some  Court  having  a  competent  juiisdk- 
tion,  in  order  to  give  them  the  property  by  condemnatira.  It  is 
true  that  the  declaration  avers  that  at  the  time  of  making  die 
charter  party  a  suit  was  instituted  at  St.  HAna  for  the  pvpoK 
of  condemning  this  bhip.  But  the  commissioners,  before  wboa 
the  suit  was  depending,  had  no  right  to  condemn  her ;  for  dtfie 
was  no  Court  of  admiralty  at  St.  Helena.  Those  persons  bad  so 
authority  to  determine  questions  of  prize,  but  have  onlj  special 
and  limited  powers  delegated  to  them  for  particular  puiposesbf 
,  the  East  India  Company's  charters. 

Secondly,  The  defendant  was  not  personaUj  liable  to  py  thii 
sum  i  for  the  contract  was  entered  into  by  him  «r  euxmA  4 
gov^nment.  The  charter-party  eipressly  says  that  the  defcodaflt 
only  treated  on  account  of  his  Majesty  ;  and  therefore ^'^* 
stronger  case  than  that  of  Maciteaib  v.  HaUimand{a),  vd^^ 
contract  was  made  by  the  defendant  as  the  agent  of  govenio»fi 
and  he  was  not  held  personally  liable. ,  And  whether  tbe  00a- 
tract  be  by  deed  or  not  is  perfectly  immaterial,  the  nataicofdie 
contract  and  of  the  agent's  liability  being  still  the  same. 

fTood  for  the  plaintiff.  First,  It  must  be  taken  upon  diii  ^* 
cord,  that  the  commissioners  condemning  had  a  competent  juns- 
diction,  unless  the  contrary  be  shewn  by  those  who  dispute  it. 
If  the  defendant  had  intended  to  controvert  their  authoiity)  ^ 
should  have  pleaded  it.  But,  by  demurring,  he  has  admitted  d»e 

(a)  Ante  17s. 
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egality  of  the  sentence.    At  any  rate,  however,  the  right  of  pos-     1787. 

ession  became  vested  in  the  c?ptor8  from  the  moment  of  the  — — — 

lapture;  and  a  possesbion  \b  prima  facie  sufficient  to  entitle  the         . 

ilaintiff  to  recover  on  this  declaration.   Thi  defendant,  who  has    Woi 

lad  the  ase  of  the  ship  under  the  plaintiff,  cannot  now  be  per- 

nitted  to  dispute  the  plaintiff's  right,  any  more  than  a  tenant 

vbo  holds  under  his  landlord .   Even  if  there  were  any  ground  for 

he  objection,  the  plaintiff  is  estopped  by  his  deed  from  making 

t,  because  by  that  he  has  referred  to  the  sentence.   The  contract 

Kras  expressly  made  with  a  reference  to  that  proceeding;  the 

luit  was  the  basis  of  their  contract.    As  to  these  parties  therefore, 

md  to  this  purpose,  it  is  immaterial  whether  the  commissioners 

had  any  right  to  condemn  or  not.    It  makes  no  difierence  here^ 

iirhether  the  sentence  was  strictly  legal  or  not;  for  it  was  only  to 

Bx  the  time  when  the  contract  was  to  take  effect ;  it  being  agreed, 

that  the  contract  should  commence  as  soon  as  the  sentence  had 

passed. 

Secondly,  As  the  defendant  has  entered  into  this  contract,  and 
>ottnd  himself  under  seal,  he  is  personaUy  responsible.  Although 
lie  entered  into  the  contract  for  government,  yet  he  must  be  taken 
to  be  personally  answerable,  unless  there  be  some  exception  as  to 
his  liability.  For  it  would  have  been  useless  to  have  bound  him- 
self by  this  deed,  if  he  himself  were  not  to  be  answerable,  since 
It  could  not  afiect  any  other  person.  Thb  therefore  distiviguishes 
it  from  the  case  of  MMbeath  v.  Haldinumd:  for  there  the  contract 
was  not  under  seal,  and  the  intention  of  the  contracting  parties  ' 
was  explained  by  other  evidence.  But  this  is  a  precise  and  specific 
contract  under  seal,  by  which  the  defendant  is  personally  bound. 

Baldwin  in  reply.  The  defendant  is  not  estopped  by  the 
charter-party  from  excepting  to  the  legality  of  the  sentence.  It 
refers  only  to  the  time  when  a  sentence  of  condemnation  shall 
be  had ;  for  it  says,  «  «/  /«w»  as  condemnation  shall  Be  passed." 
So  that  it  does  not  admit  the  condemnation.  It  is  said  that  the 
defendant  might  have  pleaded  that  the  commissioners  who  con- 
demned had  not  a  competent  jurisdiction  •,  but  the  objection  is 
that,  as  the  plaintiff's  demand  arises  on  the  condemnation,  it 
was  incumbent  on  him  to  shew  that  the  ship  had  been  con- 
demned by  a  Court  having  a  competent  jurisdiction,  in  order  to 
entitle  himself  to  recover.  As  to  the  second  point ;  it  appeavs 
to  be  a  contract  made  on  the  part  of  government  throughout, 
and  that  the  defendant  was  not  to  be  personally  liable. 

ASHHUKST» 
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1 787.        AsH^UBST,  J.  As  to  the  first  objection,  it  spears  to  be 

doubtful  thaa  the  second,  though  I  should  he  inclined  feo  4mk 


yaimi    in  fayour  of  the  defiendant,  even  on  the  first  objccdoa.    Tie 

nvoMt.    words  are,  <<  as  soon  as  a  sentence  of  condemnation  sbonld  h^ 

*^^'      « |>assed/'   That  must  be  taken  to  mean  a  lig^  ooa<ioBmatiiB. 

And  though  it  is  afterwards  suted  10  the  dcdaradoQ  dmtlie 

sentence  of  condenmauon  which  Was  pasftod  was  that  leCisticd  to 

by  the  charter-party  ^  yet  that,  being  a  mailer  of  law,  cioaoc  be 

supplied  by  any  averment  that  it  refened  to  the  tenicnoe^tf  ccn- 

demnatioo  at  St.  Helena.  If  theic  cooU  be  ao  1^  cMdeoias- 

tion  except  by  the  Court  of  admiralty,  it  must  be  taken  thatdx 

parties  meant  that.    And  as  this  sentence  of  ooademaaciott  «» 

passed  by  aCourtout  of  the  ordinary  course  of  law,  and  not  astko- 

rised  by  any  public  act  of  pariiamcnt,  the  plaintiff  shouU  toe 

shewn  that  it  was  made  by  a  Court  having  competent  jurist- 

tion.    We  do  not  know  that  the  commissioiiers  at  St.  Hdas 

have  a  proper  legal  authority  to  proceed  in  ram,  and  condesa 

any  ship  carried  into  that  port.    A  l^al  condemnadon  vas  a 

condition  precedent,  which  ought  to  have  been  msde  out  by  die 

party  claiming  the  benefit  of  it.  However,  it  is  notneoestiryto 

decide  upon  this  part  of  the  case,  because  I  am  deariy  of  opivoo; 

on  the  second  objection,  that  die  action  is  not  mmntainsUe.  It 

would  be  extremely  dangerous  to  hold  that  governors  and  cosi- 

manders  in  chief  should  make  themselves  perjonaOf  lisbk  tf 

contracts  which  they  enter  into  on  the  part  of  govemmcBt.  l^ 

would  be  detrimental  to  the  king's  service,  for  no  private  poson 

would  accept  of  any  command  upon  such  terms.    The  case  of 

Macbenth  v.  HuUiinumd  seems  to  me  to  govern  .the  preacnt   I^ 

was  there  determined,  that  a  commander  was  not  answerriikfof 

contracts  entered  into  by  him  on  behalf  of  govemmeiit.   And 

whether^  the  contract  be  by  parol  or  by  deed,  it  makes  ]io<fi^' 

enee  as  to  the  construction  to  be  putupon  it.     That  inM  vas 

a  stronger  case  than  the  present ;  because  there  it  vaskftopen 

to  evidence,  from  vrhence  it  was  to  be  inferred  thatdiccoiitRC^ 

was  made  by  the  defendant  as  the  i^ent  of  goveniineDt:  ^ 

here  It  appears  in  express  terms  that  ^e  defendant  aiteied  into 

this*  contract  0if/&  Jeikr^^f^otMnrmnv/.  For  there  is  an  expic^ 

allegation  in  the  beginning,  diat  he  made  the  contract  <<oDtf' 

«  count  of  his  Majesty ;"  and  the  subsequent  part,  «<  that  govefB* 

«  ment  should  be  answerable  for  1500/.  in  a  certain  event) 

makes  it  perfectly  clear.  Therefore  the  defendant  only  meaotto 
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Dntract  as  the  servant  of  government,  and  not  to  bind  himself     1787. 

ersonally.  

BuJLLSR,  J.  and  GrosBi  L  declared  tliemselves  to  be  of  the    ^"T'" 
une  opinion.  Wol». 

Judgment  for  the  defendant      ^*^* 


The  King  against  Thomas  Clarke. 

T^HE  defendant,  who  was  describe^  a«  a  merchant,  was  in-  j^  younger 
^  dieted  at  the  MiddkHx  sessions  1787,  for  refusing  to  take  ^^°^ 
ipon  him  the  office  of  bead-borough  for  Sk  Mary  MatfrUan,  ntk^^tbe 
)therwi8C  WhiUchapely  when  the  jury  found  a  special  verdict,  So^Tsam 
which  stated  in  substance  as  follows.  exempt 

That  the  defendant  was  an  inhabitant  of  JfThkechapel,  in  the  [iToffi^'^^ 
county  of  MiddUsm^  and  was  a  fit  and  prc^r  person  to  serve  die  *^"t***^ 
office  of  head-borongh  for  the  same  parish  \  and  that  on  the  aSth  office  of 
of  March^  in  the  25th  year,  (5*c.  within  the  said  parish  and  county,  ^^^^^ 
at  an  assembly  of  the  inhabitants  of  the  said  parish,  held  for  the  ^nred  by 
purpose  of  ehoosingan-head-horottgh  and  constables  for  the  said  ^^nmay 
parish  according  to  the  ancient  custom,  to'r.  he  was  elected  and  ««"<«- 
chosen  by  the  inhabitants  of  the  same  parish  into  the  office  of  fromserv- 
head-boroiigh  for  the  space  of  one  year ;  that  the  defendant  had  o7thU  sort 
due  notice  of  his  being  so  elected,  but  that  he  afterwards  refused  provided  a 
to  take  upon  him  the  said  office.  The  verdict  then  stated  a  charter  number  of 
of  Hm.  8.  made  in  the  6th  year  of  his  idjrn,  whereby  he  granted,  }^f^"|J^.g 
and  gave  licence,  for  himself  and  his  heirs,  to  bis  beloved  liege  them. 
people  and  subjects,  the  shipmen  or  mariners  of  his  realm  of  l^'^-^378j 
Engkud,  that  they  or  their  heirs  might  of  new  begin,  erect,  create, 
oitkttn,  fisund,  unite,  and  establish,  a  certain  guild  or  perpetual 
fraternity  of  themselves  and  other  persons  whomsoever,  as  well 
°^^  as  women,  in  the  parish  of  Deptfard  Strwi^  in  his  county  of 
'"^>  and  that  the  said  guild  or  fraternity  might  be  one  body  and 
P^etual  community  by  the  name  of  the  Most  Glorious  and 
UndividaUe  Trinity  of  St.  Ckmm^i  and  that  the  brethren  of  that 
guild  and  their  successors  might  annually  elect,  ordain,  and  sue* 
Mstvely  constitute,  one  master,  four  wardens,  and  eight  assist* 
^ts,  for  the  government  of  the  guild  or  fraternity.  He  also  grant* 
^  diat  the  aforesaid  master,  wardens,  and  assisunts,  and  their  suc- 
^ssors,  might  admit  and  accept  whatsoever  persons,  his  natural 
^^>^ts  only  to  be  bom  within  his  realm  of  England  and  other 
f  lacet  under  his  allegiaace,  and  not  (^hcrs,  which  would  be  of 

the 
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1787.     the  guild  or  fraternity  aforesaid,  as  brethren  and  ttstttsof  die 
■  «aid  guild  or  iratemity,  bfc.   Which  said  charter  was  ditn  and 

^^^^*  there -duly  accepted  by  divers  beloved  Kege  subjects  of  Ac  *p- 
Thomas  men  and  mariners  of  the  said  realm  of  England.  It  tbcn  wttd 
^' ""  a  charter  of  Queen  EBzaieii,  in  the  36th  year  of  her  re^  by 
which  she  granted  and  confirmed  to  the  master,  waidcos,  and 
assisunts  of  the  Trini^  House,  and  to  their  successors  far  cnr, 
the  lastage  and  ballastage,  and  ofiBce  of  lastage  and  baOastage^ 
of  all  ships  and  other  vessels  whatsoever,  in  the  river  of  Tiama 
or  elsewhere,  betwixt  the  bridge  of  the  city  of  Lombn  and  ik 
main  sea,  and  also  the  beconage  and  buoy^,  fsfc.  m  Englafd; 
which  charter,  was  also  accepted. 

It  then  stated  a  charter  granted  by  Car.  1.  in  the  sefcatce«h 
year  of  his  reign,  which  after  reciting  the  danger  atising  to  ves- 
sels from  shoals  in  the  river,  and  that  the  master,  wardens,  and 
assistants  of  the  Trinity  House  had  covenanted  to  keep  a  ceraia 
number  of  lighters  for  removing  the  gravel  and  sand  far  the  bi- 
lasting  of  ships,  fsTc.  proceeded  thus;  and,  to  the  end  dot  die 
said  service  might  be  better  performed,  and  thai  nMer  At  $ad 
,  master^  'wardens,  and  assistants  of  the  TrimSj  House  aforesaid,  aol 
their  successors,  deputies^  servants,  or  ass^nr^  or  any  of  dteiSf 
ndgit  be  hindered  or  letud  in  the  managu^  of  the  ^md  vmk  tf  id- 
lasting  of  ships,  and  cleansing  of  the  river  aforesaid,  his  said 
Majesty  did  (amongst  other  things)  for  himself,  his  heirs,  &V. 
strictly  cbargCt  wUt,  require^  and  command,  all  and  every  bis  ^an 
and  ministers  whomsoever,  and  all  others,  to  whom  it  sbooU  or 
might  appertain,  that  they  and  every  of  them,  shmJd  firktt  ^ 
arrest,  press,  or  take  for  the  service  of  bis  Mejesty,  his  heirs,  V^  ^ 
personally  to  serve  in  any  office  or  place,  mliiary  or  avU,  aaj  fft^ 
or  persons  being  members  (ftbe  said  corporation,  ex  any  of  At  ffc^ 
factors,  vnrhmen,  or  servants,  or  any  the  boats,  lighters,  tf  sdier 
vessels  of  the  said  master,  warden,  or  assistants,  or  tkiriB^ 
cessors,  deputies,  or  assigns,  or  any  of  them,  en^fi,  irtvk 
employed,  in  and  about  the  sad  ballasting  ofsbi^,  and  tbesudvptik 
of  cleansing  the  said  rivers  as  aforesaid,  except  his  saidMsjci?* 
his  heirs,  fstc.  or  tlie  lords  or  others  of  the  privy  coondl  for  tk 
time  being,  should  be  first  acquainted  therewith,  and  htf  ^^^ 
dieir  licence  obtained  $  that  that  charter  was  likewise  acceptt^ 
It  then  stated  a  charter  of  king  James  a.  in  the  fiist  jax  <i 
his  reign,  by  which  he  granted  and  directed  that  diere  fiti^ 
be  for  ever  afterwards  one  master,  four  wardenst  e^t  assistant 
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ightcen  dder  brethren,  (besides  the  master,  wardens,  and  assist-     1 787, 

nts,)  and  a  clerk  of  the  guild,  to  be  severally  elected  as  is  therein 

lentioned,  and  tbat  aU  the  rest  rf  the  stamen  and  marimrt  rf^  ^^^^f* 
nd  iiknging  to,  tie  stidgmld^  and  their  successors,  (9V«  sbouU  Thomas 
f  called  yevnger  hretbren  i  and  that  the  said  master,  wardensi 
nd  assistants,  or  the  greater  part  of  them,  together  with  the 
najor  part  of,  the  said  elder  brethren,  might  at  all  times  there* 
fter,  at  their  will  and  pleasure,  admits  recehe^  and  take  in  what"  ' 
oenftr  person  or  persons,  his  Majesty's  natural  subjects,  nobo  should 
e  desirous  to  he  of  the  said  guHd,  as  brothers  of  the  said  corpora-^ 
ton,  noho  should  ie  called  younger  brothers.  And  the  charter, 
iter  reciting  that  forasmuch  as  the  master,  wardens,  and  assist- 
mts,  being  oftentimes  to  be  employed  at  one  hour's  warning  in 
lis  said  Majesty's  service  at  the  sea,  in  and  for  the  good  and  ne- 
ressary  defence  of  his  realms  and  kingdoms,  could  not  give  their 
lue  attendance  therein  with  such  diligence  a^  their  duty  was  to 
io,  by  reason  that  they  were  many  times  compelled  to  bear  ar- 
mour, or  to  contribute  to  the  charge  thereof  for  land  service,  as 
ilso  to  serve  upon  inquests  and  juries  at  assizes,  sessions,  courts^leet, 
mrtS'iaron,  before  the  coroner,  and  in  all  other  courts^  com^ 
mssiaeu  and  places  of  jurisdictions,  to  the  great  vexation  and 
burthen  of  the  said  corporation,  and  to  the  peril  of  the  send 
itrvice  ef  the  sea,  lie  therefore  his  said  Majesty  did  will  an^ 
grant  by  the  said  charter  that  they  and  every  of  them,  and  all 
ud  erery  other  brother  and  ministers  of  the  same,  being  mariners 
ind  seafaring  men,  and  their  and  every  of  their  servants  and  ap- 
prentices, from  thenceforth  should  be  discharged  and  exempted 
of  and  from  the  bearing  or  finding  of  any  armour,  to  or  for  any 
land  service,  at  or  upon  any  general  muster,  or  other  view,  to  be 
taken  of  armour,  £5*^.  and  from  contributing  to  the  setting  forth 
of  any  soldiers  to  be  employed  or  set  forth  to  or  for  land  service 
other  than  as  mariners  and  seamen  in  sea  service;  as  also  that  they 
should  be  in  like  manner  discharged  and  exempted  from  being 
summoned  and  put  in  assize,  juries,  inquests,  inquisitions,  attaints, 
and  other  recognizances,  taken  or  summoned  within  the  said 
counties  or  places,  or  any  of  them,  unless  they  the  said  master, 
wardens,  and  asristants,  and  other  seamen  and  mariners  afore- 
said, should  be  thereunto  compelled  or  compellable  by  reason 
of  their  tenures,  or  unless  it  should  be  for  his  Majesty's  service 
at  every  admiralty  sessions  which  they  should  be  always  bound 
to  attend  upon  at  their  perils ;  and  moreover  that  they  should 
be  likewise  exempted  and  discharged  from  being  otherwise  taxed 

10, 
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1 787.    to,  for,  or  with,  any  manner  of  land  scrricc  whatsocfcr,  oAer  dux 
is  aforesaid,  or  to  be  contributory  to  the  same.    It  further  stated 


Tfce  Ktwo  ^^  J  ijgj  ^^  register  of  the  younger  brothers  of  the  grild,  fra- 
Thomai  temity,  or  brotherhood,  alwa);p,  since  the  making  of  Ac  sadlMt- 
Clahei.  mentioned  charter,  has  been  stod  still  is  kept  by  the  said  gold. 
That  the  defendant,  at  the  time  that  he  was  so  elected  and  dwscn 
into  the  said  office  of  head-borough  for  the  said  pariah  of  S'-. 
Mary  JThkecbapel^  was,  and  now  is,  a  younger  brodier  and 
member  of  the  said  guild,  fraternity,  or  brotherhood,  itgolailf 
and  duly  chosen  and  admitted  as  such:  but  whether,  tte* 

Sjlvister  for  the  prosecudon.  In  order  to  determine  hov  far 
die  defendant,  as  a  younger  brother  of  the  Trimty  House,  is  ex- 
empt from  serving  (he  office  of  head*borough  or  constable,  it  is 
necessary  to  consider  three  points.  First,  The  nature  of  Ac 
office.  Secondly,  The  exemptions  known  to  the  law  of  EngU^ 
Thirdly,  Whether  by  virtue  of  the  charter  suted  in  the  spccbf 
vetdict  die  defendant  is  entitled  to  any  exemption.  First,  The 
office  of  constable  or  head-borough  is  an  ancient  law  office, 
ministerial  in  its  nature,  and  not  judicial.  Every  person  (unless 
specially  exempted)  is  liable  to  serve  it  in  the  parish  in  which  L: 
resides,  either  by  himself  or  hid  deputy,  who,  when  aq^pcmted, 
has  all  the  privileges  of  the  constable  himself,  a  Hani.  P-  C' 
c.  10./.  36.  Dak.  €•  I.  RoU.  Abr.  tit.  Deputy  591.  *^ 
duty  of  servbg  this  office  is  of  so  high  a  nature,  that  it  supersctb 
that  of  every  other  office  of  a  later  date  ;  the  posaesaon^ 
;my  such,  dierefore,  is  no  excuse  for  not  executing  the  ofice 
of  constable,  i.  Lev.  aj3.  Std.  355.  2  Hawk.  P.  C,c.  10. 
/.  31. 

Secondly,  As  to  those  persons  who  are  by  general  bv  ex- 
empted from  serving  the  office  of  constable ;  they  aredtberbf 
custom,  or  by  act  of  parliament.  Those  by  custom  are,  meakr* 
of  parliament,  barristers,  justices  of  the  peace,  clergysKfli  ^^' 
tornies,  and  the  king^s  servants.  By  5  Hen.  8.  r.  <J.  surgcocs  arc 
exempted.  By  3a  Men.  8.  c.  40.  the  president  and  fcUovs  cf 
the  college  of  physicians.  By  tf  &  7  ^.  3.  c.  4.  apothcciri^ 
By  io  &  1 1  JiT.  3.  ^.  23.  the  prosecutor  of  a  felon  to  conricticr.' 
or  the  person  to  whom  he  shall  assign  his  certificate.  By  30  G.  s 
c,  35,  and  2  Geo.  3.  c.  20.  militia  men  doing  actuJ  i^,- 
^  And  lasriy,  the  statute  31  G.  2.  c.  17.  exempts  those  persc-'> 
who  are  of  the  age  of  63  or  upwards.  Every  other  person  vk^- 
ever,  who  cannot  shew  a  special  exemption,  falls  of  counc  yi^ 

the 
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*  general  law  of'tbt  land,  and  H  botmd  to  icrve  the  office  ia     1787. 
»  tufn. 


Thirdly,  It  19  to  he  coflsidcred  xohcthcr  the  defendant,  under  '^^^^^^ 
e  description  of  st  ydttnger  brother  of  the  Trimiy  House,  is  spe-  Tboma« 
lily  exempted  by  charter  from  serring  this  office.  The  cbim  '•^■'^*^- 
founded  tipofi  die  dause  in  the  charter  of  Car.  2.  whereby  the 
ng  charges  all  his  officers,  ministers,  i*fc.  not  to  arrest,  puss,  or 
\e^  &c.  Now  these  words,  from  the  nature  of  them,  can  only 
late  to  fmtiiary  service,  and  are  an  exempnon  only  from  that ; 
id  no  exemption  from  serving  tins  ^fia  can  be  intended  from 
hat  follows,  »*  or  personally  to  serve  in  any  office,  VcJ*  beeause 
is  r^e  may  b^  executed  by  deputy.  But  even  that  exemption  19 
^strained  to  such  persons  therein  named  as  are  employed  about 
le  ballasting  of  the  ships,  whose  presence  could  not  be  dispensed 
ith.  And  it  is  to  be  observed,  that  the  office  of  younger  brethren 
id  not  exist  under  this  charter,  but  was  first  created  under  tht 
mbscquent  charter  of  Jac»  2.  If  the  Crownlias  the  right  of  grant- 
ig  so  unlimited  an  exemption  as  this,  it  may  be  extended  to  every 
trson  in  any  particular  parish ;  for  the  number  of  these  younger 
rethren  b  indefinite,  and  no  quoKfication  is  necessary  before  they 
lecome  such.  Every  one  of  the  king's  natural  born  subjects  may 
»ecome  a  member  of  the  corporation  if  he  be  desirous  of  it;  so 
hat  in  some  parishes  thei«  might  be  no  person  left  to  fill  the 
office  of  constable.  The  Crown,  therefor]^  even  supposing  the 
)re8ent  defendant  to  come  under  the  words  of  exemption,  could 
lot  grant  so  extensive  an  authority  to  any  body  of  men. 

Wood,  contra,  did  not  deny  the  definition  of  the  office  of  con- 
itable  to  be  as  it  was  stated;  but  said  as  it  was  clearly  a  civil  office,  it 
:ame  under  the  exemption  in  the  charter  of  Car.  %.  which  excused 
ill  the  members  of  the  corporation  from  serving  offices,  civil 
\%  well  as  military.  And  there  is  no  objection  from  the  number 
3f  members  being  unlimited,  because  diat  might  equally  be  urged 
against  every  other  corporation;  most  of  whom  have  a  (fiscretion- 
&rf  power  vested  in  them  of  enfranchising  whomever  they  please. 
If>  indeed,  diey  abuse  that  power,  then,  as  in  ail  other  cases  of 
abuse,  it  may  furnish  a  ground  for  repealing  the  patent.  But 
laying  that  out  of  the  question  ;  the  defendant  certamly  comes 
within  the  description  of  pers<^s  intended  to  be  exempted  con- 
tained in  the  first  part  of  the  clause,  « that  no  member  of  the  cor- 
*'  poration  shall  be  chosen  into  any  office  civil  ox  tniliury;"  and 
that  general  escmptioa  it  not  confined,  but  ralher  enlarged,  by 

what 
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1787.     what  folbws,  by  which  it  is  extended  crcn  to  the  smeisi 
the  corporation  who  shall  be  employed  in  cleaning  the  river.  Tk 


Th«  Kin®  question  therefore  is  reduced  to  this,  whether  the  long  has  «cb 
Tromai  a  power  of  granting  exemptions  ?  In  2  Roll.  Ahr.  198.  K.  2.  it  is 
said  that  the  king  may  grant  an  exemption  from  senring  on  juries; 
and  this  is  confirmed  by  a  subsequent  case  in  Saville  43. 8c  W. 
S.  C.  where  an  exemption  from  the  office  of  sheriff  was  chind 
by  all  the  inhabitants,  i^c,  of  the  Cinque  Ports.  Bat  thoagi 
this  was  negatived  by  the  Court  in  the  extent  claimed;  yctiq 
allowed  that  the  exemption  extended  to  inferior  offices,  such  » 
that  of  constable,  tsV.  So  in  Sid.  287.  where  an  officer  of  ds 
mint  claimed  to  be  exempt  from  serving  the  office  of  akknoc 
of  Lmdofh  it  was  allowed  that  the  king  might  grant  suchc 
exemption;  and  that  certainly  was  an  office  higher m its ratwc 
than  the  present.  As  to  what  has  been  urged,  that  Ac  dtcmp 
tion  does  not  extend  to  such  offices  as  may  be  served  by  dcpotj: 
if  that  were  an  answer,  the  same  might  be  said  in  crcry  o^ 
even  in  the  very  cases  of  exemptions  cited  and  aflowed  ontta 
other  side.  But  that  has  never  been  held  to  makp  any  diffiatncr, 
the  same  privilege  which  protects  a  man  from  serving  an  office 
in  person,  necessarily  supersedes  the  obligation  of  scr?ing  it  ky 
deputy,  otherwise  the  privilege  would  be  nugatory.  InCr 
Car,  585.  it  appeared  that  John  Abdj^  alderman  of  I«wfa»i  W 
been  fined  for  not  taking  upon  him  the  office  of  constable,  to 
which  he  had  been  appointed  in  a  court-leet  of  a  manor  in  ^^ 
as  an  inhabitant  thereof.  But  the  Court  held  him  discharged  k; 
reason  of  his  privilege.  And  although  it  was  there  uigcd  to  fee 
might  execute  the  office  by  deputy,  yet  that  was  held  to  be  cc 
reason  for  compelling  him  to  take  it  Now  that  exemption  must 
have  been  claimed  by  virtue  of  the  king's  charter  granted  to  the 
city  of  London.  So  in  the  ISng  and  Rnakdge  (a),  a  scrraflf  oi 
one  of  the  colleges  was  held  exempt  by  the  privilqFsoi  "^^ 
university  from  serving  the  office  of  constable  in  the  dtj"  ^' 
ford:  wldch  privileges  must  have  arisen  by  charter.  Andi^  "^^ 
case  of  the  vicar  of  Dartf6rd(Ji)^  the  Court  granted  a  wA  of  P"* 
vilege  from  serving  the  office  of  expenditor  to  the  conuww*^' 
of  sewers,  although  Jt  was  there  said,  that  the  office  m^h^be 
served  by  deputy.  Besides,  the  king  having  by  rirtuc  of  b* 
prerogative  the  preservation  of  the  peace  entrusted  to  biOj 
may  of  course  exempt  all  persons  whom  he  pkaies  &offl  serr- 

(«)  Zhm^L  SIS'  (4)  %  9ro.  IIP;. 
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ing  any  offices  reladre  to  the  preservation  of  the  peace ;  and     1787. 
if  any  distinction  is  to  be  taken  concerning  the  nature  of  the  ■ 

office,  there  seems  to  be  much  stronger  reason  why  he  should  *^*  ^" 
be  able  to  grant  exemptions  from  serving  mnisterial  than  Thomas 
judicial  offices. 

He  then  mentioned  several  insUnces  in  1714,  1741,  17509 
i757j  where  younger  brethren  of  the  Trtmij  House  having  been 
indicted  for  not  serving  this  office,  Ndifrosiqui  had  been  grant- 
ed by  the  several  Attomies  General  \  and  also  several  instances 
where  they  had  been  discharged  from  serving  on  juries. 

SjhesUr  in  reply.  As  to  the  instances  of  Noli  prosequi  having 
been  granted  by  the  Attornies  General,  that  can  have  no  weight 
in  this  Court ;  and  besides,  the  bte  and  &e  present  Attorney  Ge- 
neral have  repeatedly  refused  to  allow  them.  No  case  has  been 
cited  to  prove  the  general  power  of  the  king  to  exempt  from 
serving  common  law  offices,  where  the  right  of  election  is  ia 
the  parish,  and  they  are  not  appointed  by  himself,  and  where 
the  mischief  may  be  so  extensive  as  in  the  present  case.  The 
Court  ought  always  to  guard  against  such  a  claim  in  any  new 
instance.  As  to  the  case  of  the  alderman  of  London^  the  exemp- 
tbn  was  allowed  to  him  in  respect  of  his  duty  as  a  magistrate^ 
which  obliged  him  to  reside  in  London*  And  both  in  the  case 
of  London  and  Onfird  the  charters  have  been  confirmed  by  act 
of  parliament. 

AsHHU&ST,  J.  This  is  a  question  of  great  importance  to  the 
public.  I  should  be  far  from  laying  it  down  as  my  opinioa 
that  die  Crown  cannot  grant  exemptions  of  this  sort  j  but  these 
grants  of  exemption  from  serving  common  law  offices  ought  to 
be  construed  strictly  \  and  unless  the  exemption  be  granted  in 
the  most  explicit  terms,  it  ought  not  to  be  allowed.  Now  ap- 
ply that  rule  to  the  present  ^case:  it  does  not  appear  that  the 
exemption  is  explicitly  granted  to  that  description  of  persons 
under  which  the  defendant  claims.  Had  this  part  of  the  cor* 
poradon  existed  at  the  time  of  granting  the  charter  of  Cbarkt 
the  Second,  I  should  have  thought  that  the  exemption  did  ex- 
tend to  them,  because  the  words  are  very  comprehensive^ 
though  the  meaning  is/ather  awkwardly  expressed ;  for  it  says 
«« they  shall  not  be  arrested,  pressed,  or  taken,**  lie*  But  at 
all  events  that  charter  can  only  extend  to  the  persons  named 
therein.  The  appointment  of  the  present  defendant  is  under  a 
new  power  granted  by  the  charter  of  Jac.  a.  which  enables  the 
master,  wardenS)  and  elder  brethren,  <<  to  admit,  vcccive,  and 

Vol.  I.  Za*  "take 
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1787.    ^<  tA6  in  wftatsoeTer  person  or  persons  shodd  be  Mtnn  is  be 

■  «*  admkted,  as  younger  bpothcrs.**    Therefore  Ae  dmler  of 

'"^^'***  CBariff  the  Second  not  taking  notice  of  younger  hreAiea,  Acj 

TR0MA9   ctnnot  chim  any  exemption  under  that  charter;    Now  the 

charter  of  James  the  Second  granted  particular  exempdons;  mi 

it  is  obserraUe  that,  ai  it  enlarged  At  number  of  tbe  eorpon- 

tion,  die  inconrcniencies  of  extending  aH  the  former  pihBegcs 

to  the  newmembers  were  foreseen  |  aU  tk offices  tfiere  e&mn^ 

rated,  from  which  the  members  are  exempted,  are  such  as  le- 

qnirc  ferjona/ service :  but  that  chatter  did  not  mtend  to  aaaft 

them  from  senring  such  offices  as  might  be  ettmOidBf  iffy 

But  die  exemptions  granted  by  the  charter  of  CbaHes  the  Second 

do  not  extend  to  the  new  members  created  by  the  miaotpBA 

charter  of  yamer  the  Second. 

Bm^LBRy  J.  As  to  the  power  of  the  Crown  to  exempt  from 
serving  offices  of  tUs  nature,  1  thought  Aat  bad  been  dtarij 
settled  by  some  hte  cases ;  and  particuhify  by  that  of  Ae  £^ 
T.  Pugh  (a).  The  Crown  undoubtedly  has  the  power  of  gnirt- 
ittg  the  exemption^  but  then  the  common  law  engrdb  soot 
qualifications  on  h.  For  the  Crown  may  exempt  from  serring 
•particular  offices,  provided  there  be  a  sufficient  number  of  per- 
sons left  to  serve  the  office  (f).  And  therefore,  in  older  toeoiB- 
pet  a  person  to  serve  the  office,  who  chima  as  exemptm  mkr 
a  grant  from  the  Crowhy  it  is  incumbent  on  the  pmty  Ap** 
ting  the  chim  to  shew  that  if  is  abaohitely  necessary  for  Ac  sii^ 
of  the  pubNc  that  he  should  serve.  However,  it  ts  not  necesmy 
to  decide  that  now.  For  taking  it  for  granted  that  the  Govs 
has  such  a  power,  the  question  here  b,  whether  persons  of  tk 
defendant^  description  ate  exempted.  The  question  aiiso  ff 
two  charters,  one  of  Charles  the  Second,  the  other  of  ^^mmt  dK 
S<ccond ;  both  of  which  are  material  in  order  to  dbcide  thispote 
By  Ae  charter  of  yames  Ac  Second,  elder  and  younger  bf«faen 
were  first  appointed.  The  defendant  chims  as  a  younger  bv^ 
of  dkis  corporation  ;  aQd  it  does  not  appear  rfiat  he  had  anf  jttrV 
ous  qualification  before  his  election.  But,  on  the  constmcMaoC 
Ae  charter  of  Charfes  the  Second,  I  think  a  previous  quafificam 
was  necessary.  It  seems  from  the  general  power  in  all  thesechir- 
ters  diat  the  Crown  intended  only  to  incorporate  sea-finringiiKCt 
who  were  likely  to  render  some  service  to  tbe  pubfic  :  but  it  if 
true  that  oAers  may  be  admitted ;  for  the  cfairCers  extONt » 
^  all  persons.**  The  charter  of  yofnes  the  Second,  which  ipe* 

W  C^Ll79*  («)  Vide  Tr,dj^^i  r.  P^rr^^,  Cr^C^r.  a6o. '%  /nrt.  ttt.  X  5*^2;* 
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of  elder  and  yoangcr  bftthftn,  exprcHiy  aajs  tbat  «<  all  the     1787. 

rest  of  the  Mamen  and  marioers  of  and  bekuiging  to  the  said ~ 

gttiJd  shall  be  younger  bretfafen.'*  It  is  not  ttaced  that  tbe  ^^""^ 
present  defendant  ia  a  aeaitum  or  mariner ;  and  fve  cannot  pre-  Thomas 
sume  that  he  is.  Then  can  he  datm  atiy  exemption  under  the 
charter  of  Ciarki  die  Second  ?  The  dauae  doea  not  extend  to 
hiffl.  In  the  first  phioe  he  doea  not  cook  within  tbe  reaaon  oa 
which  the  exemption  in  that  charter  ia  foHSMkd,  nameljr,  that 
persons  belonging  to  the  Triniiy  Ihusi  naght  »it  be  hindered 
in  their  works*  In  the  next  place,  the  exemptiao  ia  not  grant, 
ed  to  the  corporation;  but  tt  is  a  charge  to  the  king's  oflkeranot 
to  arrest,  press,  or  take  diem,  withoot  applyii^  to  die  Crown. 
Bat  if  the  king  do  not  dioose  it,  diejr  are  not  exempted^  and 
this  is  a  piosecudon  set  on  foot  by  the  Crown ;  the  Crown  now 
taUs  on  tbe  defendant  for  his.serrices*  It  ia  not  tieoeasarir  to 
(kcide  whedier  any  oflicer  of  the  Ciowd,  who  should  take  die 
defendant  withoot  the  consent  of  the  Ccown,'  wonM  be  liaUe 
to  panishment.  Bat  the  qoeatioa  here  iSf  whether  the  defen- 
dant is  personally  entitled  to  ht.  dischaiged  or  exempted  ?  I 
think  not.  It  appears  from  the  wonb  of  thia  charter  that  die 
Crown  has  the' power  of  exemptioa  in  caaea  ^riiere  the  personal 
semce  of  the  man  is  reqatred ;  die  reason  of  which  b  that 
^hef  should  not  be  prevented  fttm  doing  this  work ;  But  that 
ioes  not  extend  to  the  office  of  constable,  becauae  pcraonil 
service  is  not  necessary  {a).  Next  as  to  die  persons  en^loyed 
n  baOasting:  The  words  ''employed  or  to  be  empkyed'* 
^it  of  two  tf  fttenc  constructions.  They  nnght  be  confined 
0  imtst  ligiurs,  Vc.  diey  being  the  last  auMcedent :  Bnt  it  is 
tnpossibk  00  to  constme  them ;  becauae  the  words  me^  •*  that 
'they  shall  noe  arrest^  pteas^  or  take  any  person,  being  a 
'member  of  the  corporation,  or  any  of  their  aenranfa^  or 
'  boats,  &r.  or  unj  rf  fkem  employed^  tic!^  Then  if  they 
e  not  restrained  <o  the  tast  antecedent,  diey  must  refer  to  ill 
ersoBS  mentioned  before.  And  then  it  must  be  taken  to  mean 
^  no  person  shafi  be  exempted  but  tboee  wfaoareempkifrd  m 
aUasting  of  Ac  shipt.  And  the  dificnltf  suggested,  thai  the 
remptiOR  would  not,  aocording  fo  that  construetioD,  estend  to 
ke  master,  wvrden,  and  assistants,  would  not  arise  j^for,  in  order 
>  chdm  die  benefit  of  this  exemption,  it  is  not  necessary  that 
^  persons  should  be  manually  ediployed;  it  is  quite  sufficient 
they  be  enqikyed  in  girhig  direcdone.  llie.only  case,  which 

(fl)  Vhte  3  Bmt,  ia6i. 

Z  z  2  induced 
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1787.    mduoed  me  to  entertain  any  doubt,  was  tkit  of  die  akknua 

—  of  L^mbns  But  that  did  not  proceed  upon  any  ezempdoncfaia- 

^^JLT  ^  ^7  charter.    For  there  the  deSendant  urged  th«t,^aUo 

Thomas   man  of  JL^idl^ii,  he  was  by  the  comnum  iaw  bouud  to  fcsidc  b 

Claeki.   ^^  ^.^  ^j  London,  and  there&Mre  not  compeUaUc  to  lefKaj 

office  elsewhere.  Besides,  the  last  objection  seems  to  hm  been 

thrown  out  at  the  latter  end  of  the  case  $  and  '<  nw  Joana^ 

is  added  without  any  reason  bebg  assigned ;  and  the  first  qocs* 

tion  had  been  previously  disposed  of.    Howerer,  that  case  does 

not  by  any  means  go?em  the  present. 

G&osB,  J.  This  is  an  indictment  against  the  defendant  for 
refusing  to  take  upon  him  an  office,  to  which  he  appears  on  die 
face  of  the  indictment  to  have  been  legally  elected.  Nov  die 
office  of  a  constable  is^an  office  under  the  Grown :  Andy  vkdiff 
he  be  chosen  by  the  parish,  or  at  a  court  Jeer,  (which  is  a  Om: 
of  the  Crown,)  it  makes  no  diffisrence.  It  being  such,  the  Cron 
may  exempt  any  person,  or  whole  bodies  corporate,  bom  sm- 
ing  that  office,  provided  the  exemption  be  not  extended  so  far 
as  to  prevent  the  existence  of  the  office  in  any  pardcnlar  pla«. 
A  power,  exercised  to  such  an  extent,  would  be  iU^foei- 
dsed :  But  it  is  undoubtedly  competent  to  the  Crown,  sobjectto 
this  restriction,  to  exempt  certain  persons  from  serving  the  oia 
of  constable.  Then  the  question  is,  whether  thcCfOwnlai 
•o  exempted  this  defendant  ?  If  it  were  the  apparent  inteotioB 
of  the  Crown  that  he  should  be  exempted,  I  should  hoUnbt 
he  was  so.  llien  we  must  consider,  whether  on  the  lace  of  tte 
record  the  defendant  was  intended  to  be  exempted  by  dieclurter 
of  Cbarks  the  Second.  It  is  clear  that  the  command  cxoaaad 
in  the  clause,  under  which  the  exemption  is  claimed,  isnerdy  to 
forbear  to  arrest,  press,  or  take  for  his  service,  &r.  or/rrf*"*^ 
to  serve,  &c.  This  contsuns  no  exemption  from  the  (jSccgcoc- 
raUy ;  it  is  only  an  inhibition  to  the  officers  of  the  Cromi  flot  to 
take  the  members  of  the  corporation  to  serve  persooilif .  It 
contains  no  exemption  from  any  offices  which  maj  beamed  by 
deputy )  the  exemption  (if  it  be  one)  is  only  from  dttse  offices 
which  require  personal  service.  And  this  is  corroborated  by  tbe 
charter  of  James  the  Second ;  for  that  gives  only  a  protectioa  b^ 
personal  service.  It  recites  the  inconvenience  to  his  Majesty'^ser- 
vice,  arising  from  the  members  being  liable  to  senre  on  voff^ 
and  juries,  by  reason  of  which  they  could  not  attend  tothtf 
4uty.  Now  all  the  duties  there  mentioned  require  pcrsooal  at- 
tendance.   This  therefore  is  a  strong  explanation  of  the  ftwo^ 

S  charter, 
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chaitery  and  shews  that  that  only  extended  to  personal  services.  1787. 

Then  the  question  is,  has  this  defendant  been  chosen  to  an  oflSce  ' 

where  he  is  personally  to  senrc  ?  We  all  know  the  office  of  con-  '^^"*' 

stable  may  be  served  by  deputy  (a) ;  and  therefore  he  is  not  ex-  THOMAt 

empted  under  these  charters.  Clarke. 

Judgment  for  the  prosecutor. 

(•)  Vide  3  AwT.  1361k.  CM.  159, 60,  a.  post.  %  voL  395. 


The  Mayor  of  Ltnn  against  Dentqk.  Wiimiii,, 

'^pHE  Corporation  of  Ljm  brought  an  action  of  assumpsit  where. 
^   against  the  defendant  for  tolls  upon  coming  into  their  ^^^ 
port.     The  defendant  claimed  'an  exemption  as  a  freeman  of  in  icivdac- 
Londm^  and  moved  the  Court  on  a  preceding  day  in  this  term  to^'i^ 
for  leave  to  inspect  the  corporation  books  of  Ljnn.  "^^^^ 

Partridge  was  to  have  shewn  cause  against  the  rule;  but         tothe  de- 
2U  Court  would  not  permit  him.    For  they  said  diat,  upon  ^^^^  "^ 
inquiry,  it  appeared  to  have  been  the  general  practice  for  many  [^  T.  k. 
years  past  to  grant  applications  of  this  nature,  notwithstanding  a  ^ 
contrary  practice  might  formerly  have  prevailed  («).  They  said 
that  it  had  been  decided  in  a  great  many  cases  (3);  and  the 
foundation  of  the  rule  was  that,  as  the  Court  of  Chancery  would 
order  inspection  merely  for  asking,  this  Court  had  also  adopted 
the  like  regulation,  in  order  to  save  expense  to  the  parties.  And 
it  having  been  pursued  so  long,  they  would  not  now  enter  into 
a  discussion  of  it  (c). 

The  Court  at  the  same  time  gave  the  plaintiff  leave  to  inspect 
the  corporation  books  of  London. 

(«)  Vide  3  ^/r.  398.  and  5  Mtd.  395.  (i)  Vide  %  Stra,  xaft3. 

(0  In  caies  of  trimimal  prpmuthnii  such  u  the  JOag  mnd  fartwll^  z  H^h,  339. 
X  BImL  R,  37.  &  C,  Tbt  Xhg  v.  Heydo»t  1  Biae,  35Z.  and  in  an  action  for  a  penalty 
against  a  post-master,  on  9  Amm,  e»  la  leave  to  inspect  books  has  been  denied,  2  Stra, 
1005.  See  also  posL  3  yoL  Z4X.  303.    H.  BUui,  Rep,  C.  B.  %ii. 


Brandon  against  Patne.  ^jSd!^tt 

THE  writ  in  this  case  was  returnable 'on  the  6th  of  />-  ^^"^ 
raay  sign 
oruarj  1787*    The  declaration  was  filed  in  the  office  on  judgment  if 

Ac  7th,  and  a  rule  to  plead  was  served  on  the  same  day.    But  ^^31^. 

notice  of  the  declaration  havmg  been  filedwas  not  delivered  till  ^"^^^^ 

the  8thj  plea  in  abatement  on  the  15th ;  and  judgment  signed  on  fbL^'day^s, 

Ae  16th.   A  rule  having  been  obtained  to  shew  cause  why  the  ^^^ 

interlocutory  judgment  should  not  be  set  aside  for  inegularity ;  ^as  been  re- 

Shepherd  ^^ 


BSAHPOlt 
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1787.  fiiqfk&frtfabewedcaim.  Ilie  mcgidarity  ia  aetfiag  a  rok  to 
plod  befoie  Qodeeof  the  decImtion(if  kweie  any)  waswiiiei 
by  the  defendant's  pleading.  And  the  plea  in  abataemcic  not 
plrm.  having  been  pleaded  wkhin  the  fbiur  days,  the  jttdgment  ior 
want  of  a  plea  was  regular. 

Lonmdu  in  support  of  the  rule.  The  declaration  isooly  vd 
delivered  from  the  time  of  the  notice  of  the  declaradcm»  and  die 
rule  to  plead  was  served  before  that  time,  which  was  inegohr 
and  void.  Grtf  ▼•  Saundtrs  (a).  Then  the  question  is,  wfaethcr 
by  putting  in  a  plea  in  abatement,  which  was  a  nullity  in  itadfi 
^defendant  has  waived  that  irregularity?  Nowifitbeaovilitf 
to  one  purposes  it  must  be  ao  to  all.  The  rule  to  plead  «»  not 
immduoed  for  the  benefit  of  the  party,  but  of  die  CoBrt;  if » 
the  defetidatit  could  not  dispenae  with  it. 

Pit  Curianu  The  party  may  undoubtedly  dispense  with  the 
rule  to  plead.  And  here  the  defendant  has  supenmlcd  die  De- 
cesstty  of  a  rule  to  plead  by  pleading  in  abaMnent. 

Rule  discbaiged, 

(«)  Mawmt^  S4t. 


ir«^«Mby,       Sawyer  against  Mercer,  Administrators  &c. 

A  plea  of     T^  EBT  on  bond  against  the  defendant  as  admixustrator.  Ik 

iccw/iS  defendant  pleaded  a  judgment  confessed  on  a  preceding  iy 

on  a  aimple  in  the  Same  term  in  whidi  this  action  was  commencedi  in  aa 

pte5J?by   action  on  a  simple  contract ;  nvithna  averring  thai  be  had m^^ 

anadmini.    of  the  pLufftiPs  demand. 

strator  to       •^  _,    \.      -^  .    . 

debt  on  To  tbis  there  was  a  general  demurrer* 

i?« 'that"**       ^^  ^"  support  of  the  demurrer. 
such  teco..       Shepherd  contrd^  cited  5  Co.  83.  Vaughn  89.  and  3  iW  "J- 
ha7h^        ^^  Cwr/  were  clearly  of  opinion  that  this  plea  *»•»*>  ^) 
S^^r^lt!"  ^"^®  directly  contrary  to  all  the  precedents  on  the  subject}  and  if 
permitted  would  overturn  the  whole  order  of  adminisw***^' 
For  that  it  would  enable  an  administrator  in  many  cases  to  de- 
feat a  specialty  creditor  by  confessing  as  many^  judgments  as  he 
pleased  on  simple  contract  debts. 

Judgment  for  the  pl»n^- 


BAmiiT 
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1787. 


D 


Barry  ^amst  Rush.  ^^^^ 

EBTm  bond.    TbB  pfea  fint  craved  oyer  of  die  bond  ^^^ 
(bj  wbtch  cbe  defendaiiti  m  sdninittrator,  bottnd  himsdf)  bound  him- 
his  Iteki,  «rt;  to  die  plahmflFM  excwtrix)  5  and  then  of  t^ 
dition»  wbkh  (after  lectdng  that  tfae  plaintiff  and  tbe  Aefendant  to  abide  by 
hid  agmd  to  aubmit  to  arimration  ceitain  ditpocet  which  hid  ^1^''' 
before  ttiaen  between  the  phinriff  and  the  defendaat*a  intestate^  touching 
touching  ocrtahi  attidea  of  agteeuient  between  the  intoatate  and  dispute  be- 
the  pbdndra  testator)  was  for  die  peifonmnce  of  an  awakd  to  ^^*  , 
be  aoade  by  aifakntotB  concerning  tfae  matters  afotcaaid,  and  also  and  another, 
coQCerRing  all  odier  aatten»  aocoontas  (9*^  between  the  said  par-  bittauTn"' 


tiesor<adttrof  cheau    b  dien  set  fotdi  diat  die  arbitrators  had  J^^*^^ 
awarded  that  the  defendant)  as  administrator}  should  pay  to  the  miotMiw 
plaintiff,  as  executrix,  apW.  on  aTdi  Jm  fbUowmg,  and  dial  ^""/"i'- 
tbe  parties  ahodd  eaecnto  general  releases.    The  defendant  dien  not  plead 
pleaded  that  he  had  fully  administered ;  and  that  at  the  dme  of  ^Mijim// 
entering  into  the  bond,  or  afterwards,  he  had  no  assets,  {f'c.       to  ^^^ 

To  this  plea  there  was  a  general  demurrer,  and  joinder.  [7  t.  R. 

Morgan  was  to  have  argued  in  support  of  the  demurrer  :  but  ^^  j,^, 
the  Court  desired  the  defendant's  counsel  to  begin.  c^tf*.  on 

Giht  contended  that  the  defendant  was  not  bound  by  the  ^'j"^>^* 
terms  of  the  award  to  pay  the  money  awarded  absoluuly^  but  only 
as  adnoinistrator,  out  of  the  assets  of  the  intestate.  This  appears 
dearl  J  from  the  words  of  the  bond  ;  for  he  is  there  only  bound 
as  administrator,  and  of  course  is  only  liable  to  pay  this  debt,  if 
the  law  would  subject  him  to  the  payment  of  any  other  debt,  in 
the  capacity  of  administrator.  But  if  there  be  any  ambiguity  in 
the  words  themselves,  tbe  Court  will  look  to  the  subject-matter 
of  the  arbitration.  Now  the  only  matter  referred  was  the  dif- 
fereaoe  between  tfae  plaintiff  and  the  defendant's  intestate ;  and 
the  general  words  which  follow,  namely,  <<  all  other  matters,  isfe. 
between  the  parties!^  must  relate  to  the  same  pardes  in  the  same 
capacides  before  described.  This  is  the  only  construction  that 
can  support  the  award;  for  if  any  other  construcdon  were  to 
prevail,  the  award  would  be  bad  by  comprising  a  subject  not 
refentdt  and  then  the  plaindff  could  not  haTC  judgment.  Vtalt 
V.  W^rmr^  i  Sound.  i%6.  The  award  of  mutual  releases  to  be 
given  by  die  pardes  is  clearly  bad,  inasmuch  as  it  exceeds  the 
power  pven  to  the  arbitrator.  This  then  must  vitiate  die 
whole,  because  nothiag  is  then  to  be  done  by  one  p^rty. 

AsHKinuT, 


6^2 

1787. 


fiAURT 
KOSH. 
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AsRBURST,  J.  The  Court  cannot  intend  tint  any  diiog  wii 
'  ordered  to  be  released,  except  the  matters  in  dispute  betvtcn  die 
parties.  We  cannot  intend  that  the  arbitrator  has  done  wnog. 
But  laying  that  out  of  the  question,  there  is  no  doubt  bttt  dot 
this  plea  is  bad:  for  the  entering  into  die  bond  amounts  to  a 
admissbn  of  assets }  and  the  defendant  shall  not  aftenmdt  be 
permitted  to  dispute  it.  The  bond  given  by  the  deCcndamto 
abide  by  the  award  was  an  undertaking  to  pay  whatefcrsQffl 
the  arbitrator  should  award,  without  ^ny  r^ard  to  assets. 

BuLLER,  J.  This  is  a  bond  given  by  the  admiustntor,  bj 
which  he  bound  himself,  his  heirs,  executors,  and  adnunistfip 
tors.  The  queston  then  is,  whether  he  has  bound  himsdf /ff*- 
sMotty  or  not  ?  And  I  think  there  can  be  no  doubt  that  he  Ins. 
With  regard  to  the  releases,  it  must  be  expounded  by  the  rest 
of  the  award.  It  will  be  sufficient  for  the  defendant  to  give  a 
release  in  the  character  of  administrator. 
Per  Cariami  Judgment  for  the  plaindiF(tf)* 

(«)  Vide  Ptmrnm  ind  odien,  asusnecs  of  Staii  ▼.  Mmry,  adnrinntrator  flf  &^i 
poit.5voL6. 


May  $4* 

An  inform 
mation  will 
be  granted 
■giinsta 
justice  of 
the  peace 
as  well  for 
gramitHg  at 
fol'  rtfinmg 
an  ale  li- 
cence im- 
properly. 


The  Kino  agcunst  Holland  and  Forsteb. 

A  N  information  had  been  moved  for  against  die  defendants, 
-^^  who  were  justices  of  the  peace  for  the  county  of  AtiJif^ 
sex,  for  improperly  granting  an  ale  licence  to  one  Harrisoih  vbo 
had  been  refused  one  by  the  justices  at  their  last  general  mecdn; 
on  account  of  misbehaviour.    It  appeared  that  the  defendant 
Forster  had  been  present  at  that  general  meeting  at  tbe  dsK 
when  the  licence  was  refused ;  but  he  had  afterwards  toU  the 
other  defendant^  Holland,  who  was  not  present  at  the  geocnl 
meeting,  that  the  only  reason  why  a  license  had  not  becngrM** 
ed  then  was  that  they  might  have  an  opportunity  of  wtpioiog 
into  the  character  of  Harrison,  and  had  accordingly  ftcnSkA 
upon  Holland,  at  a  private  meeting  held  by  those  tira  only,  to 
join  in  granting  a  licence. 

Bearer^  and  Ershine  against  the  rule:  Law  and  Gtfrrfvin 
support  of  it. 

The  Court  were  clearly  of  opinion  that  an  information  should 
be  granted  against  a  justice  as  well  for  granting  a  licence  impto- 
perly  as  for  refusing  one  in  the  same  manner.  That  it  hadaliody 
been  done  in  the  case  of  3^  JCfffj:agattnst  /c&wM«f  and  Aiiodicr(si 

And 
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And  indeed  the  mischief  of  granting  a  licence  improperly  wu     1787^ 
infinitely  greater  than  that  of  refuung  one ;  for  in  the  former 


case  it  might  be  productive  of  injary  to  the  whole  community,  '^J^^ 
while  in  the  latter  the  grievance  was  felt  only  by  the  individuaL*  Holland 
That  the  only  ground  of  these  applications  was  the  improper  t^H** 
conduct  of  the  magistrates.  But  as  it  appeared  in  this  case  that 
Holland^  though  not  altogether  blameless,  had  been  deceived  by 
Forster^  they  discharged  the  rule  as  to  the  former,  upon  his 
paying  the  costs  of  the  application,  as  against  himself;  and  a$ 
to  Forster^  they  granted  the  information  (a). 

(«)  Vid.  IL  ▼.  7*.  &iimdtiry  Etq.  and  inocber,  poiL  4  voL  451. 


Hare  against  Llotd.  SJ'S* 

npHE  defendant,  having  pleaded  a  judgment  recovered,  was  After  s  mk 
^  rule  to  abide  by  his  plea,  or  to  plead  such  a  plea  as  he  *\jj^^ 
would  abide  by ;  and,  on  his  afterwards  pleading  a  special  plea,  pl«  or 
the  plaintiff  signed  judgment,  which  the  defendant  moved  to  Slhcrplai 
set  aside  for  irregularity.  u^^^ 

Shepherd^  against  the  rule,  contended  that  the  judgment  was  tUde  bj>  ho 
regularly  signed  for  want  of  a  plea ;  for  that  the  defendant,  after  ^^  ^ 
being  ruled  to  plead  such  a  plea  as  he  would  abide  by,  could  not  genetil 
plead  a  special  plea. 

Mingay^  in  support  of  the  rule,  insisted  that  the  defendant 
was  at  liberty  to  plead  specially :  it  might  have  been  otherwise 
if  the  defendant  had  been  ruled  to  plead  issuaUj.    But 

The  Courts  on  the  authority  of  the  case  ofProut  and  Dewar(a)f 
(which  the  Master  read  from  his  note  book). 

Discharged  the  rule  (i). 

(0)  PROUT  9,  DcwAR,  £,  14  Gio.  3.  S.  Jt 

ShtfhenI  shewed  cause  aguntt  a  rule,  obuiaed  by  Baldmiit  for  aettiiig  aside  dM 
lodgment  under  these  circttmttances.  The  defendant  pleaded  a  recoveiy  hj  a  ibnner 
judgment,  upon  which  the  plaintiff  obuined  the  common  rule,  that  the  defendant 
ihould  abide  by  his  plea  already  pleaded,  or  plead  such  other  as  he  would  abide  by. 
The  defendant  thereupon  waived  his  former  plea,  and  pleaded  another  special  pkflt 
Dpon  which  the  plaintiff  signed  judgment. 

SbtpitrJ  conunded  that  the  defendant  could  not  waive  one  special  plea,  and  plead 
laocher,  bat  waa  confined  to  plead  the  general  issue. 

BMunm,  fairk^  busted  that  the  defendant  might  plead  any  other  plea,  tpedil  or 
itherwiae,  ao  u  he  abided  by  it. 

Ptr  CvrJMi,  Under  such  a  rule,  if  the  defcadaot  pmt  hia  tpcdal  plea,  be  cia 

Ndy  plead  the  general  itsoei 

Rule  dischaifed. 

Tbe  Master  also fatoured  at  with  the  following  note: 

CoexsAir  w.  Robiktson,  Mi€h,  so  Gm>  3.  B^JU 

Cvwftr  Bored  to  set  aside  a  rule  to  plead  several  mattert,  and  the  plet  of  let-off 

(^)  ^mm  V.  ma»n^  M.96Gm.^B.A8,P'> 
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'     The  King  against  The  Inhabitants  of  Mueslct. 


Ko  Kttte-  nr^IS  was  a  speciii  cue,  (upoa  aa  wier  <if  refii0val,)^ilaeh 
mentis  ^  Mt  fonh^  Thftt  JTilliam  Colmmt^  the  pftuper,  <mbiiottli 
g;^]^/  dedatcdthathewBsbominthepftriihofiSdbim^ 
iTiSiI'^  Aat  lim  db)ix  «/%ir  Midmetmmi  178a  he  was  hised  by  7«w 
year,  tho*  Pdtordm  the  parish  of  MurtUyy  Bucks,  to  senre  him  in  hn* 
^^i^  ^^^  ^f»^  ^  MicUdmms  filtmmngi  that  he  serredhkodie 
^t  It  rfie  whole  of  that  dme,  and  recebed  die  whole  of  his  wigd. 
•far^^'aU  n^  That  the  paoper  declared  that  James  PcUard  at  the  time  of 
A^'SrSi,  hiring  him  told  him  he  should  not  belong  to  the  parish  of  ^i^ 
and  the  Sea-  Itf.  The  Court  of  Sessioos  stated  that  thejr  were  of  opinion  thac 
^?^  all  such  transactions  on  the  part  of  masters  are  frsudnkat  to 
nacte  to  be  prevent  servants  gaining  settlements  by  virtue  of  didr  scmco. 

fraudulent.      *     ,    •  1.    *      .    »        .  .      .  .  .    .l. 

And  they  adjudged  that  the  pauper  gamed  a  settlement  m  the 

parish  of  MursUy  by  virtue  of  such  hiring  and  service,  and  coo- 
firmed  the  order  of  jusdcesy  by  which  the  ^pauper  and  his  wife 
were  removed  from  Redbourn  to  MursUj. , 

Biarcn^i  ill  support  of  the  order  of  Sessions,  contended,  dat 
as  the  Sessions  had  found  this  hiring  to  be  fraudulent,  d^ 
Court  could  not  adjudge  it  not  to  be  fraudulent.  And  dut  even 
if  they  could^  this  case  would  not  warrant  a  difierent  coocId* 
sion  \  because  the  master  hired  the  pauper  in  such  a  manner  as 
to  endeavour  to  defeat  his  settlement. 

ManUy^  contrd,  was  stopped  by  the  Court. 

AsHHuasT,  J.  This  is  a  very  clear  case.  It  is  stated  as  1 
naked  fact  tl^t  the  pauper  was  hir^d  three  days  after  Jfiif^ 
max.  It  does  not  appear  to  have  been  a  concerted  scbcme  be- 
tween the  parties  to  prevent  the  pauper's  gaining  a  sexAaaaA* 
for  nort  eonstai  that  they  ever  saw  each  other  till  the  actmlcnnc^ 
luring,  which  was  three  days  after  Michaelmas.  TUstboefote 
cannot  be  taken  to  be  a  hiring  for  a  year. 

pleaded  la  oonaequencedieKof,  upon  tHf  objection;  that»  the drftmiant fc*^^ 
a  judgment  recovered  in  a  forroei^  actioii,  tbe  plaintiff  obtained  a  T«k  fcrtltdefci*|* 
to  abide  by  hit  plea,  or  plead  such  other  aa  he  would  abide  bj.  TtedcMtftM 
pleaded  a  tet-off,  which  Coriftr  insisted  he  could  not  do,  but  eoald  mifff^^ 
flafteral  iasuc  after  waiving  hia  ipcdal  pica. 

fioLLKK,  J.  said  the  practice  was  so ;  but  that  the  dcftadaat  a^^  baft  pk^ 
the  general  issne,  and  given  notice  of  aet-off ;  and  that  this  was  a  fair  pk& 
-    C0w^  admitted  the  faimeas  of  the  pki,  and  nid  that  If  diftadMir  9V^  ^ 
short  notice  of  uial  he  had  no  objection  to  it. 

A  nde  to  shew  cause  WM  granted. 
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BuLLBftiJ.  There  must  be  by  aoine  means  or  other  an  hiring     i^S?. 

)r  a  year  and  a  senrice  for  a  year,  in  order  to  give  the  serrant  • • 

settlement.    The  question  of  famd  only  arises  where  in  truth     ^j.^^^ 
Iiere  is  such  an  hiring,  but  the  parties  endeaTonr  to  colour  it  in  ^'^ 
rder  to  prevent  the  pauper's  gaining  a  settlement.    In  sudi  a  MottLir. 
ase,  the  Court  may  say  it  is  ficaudulent.    For  suppose  the  mas- 
er  had  hired  the  servant  three  days  after  Miebaekmuto  serve 
ill  the  Micbadmas  following,  and  had  agreed  with  the  servant   ^ 
hat  he  should  give  in  three  days  after  the  expiration  of  that 
ime  (  that  would  be  construed  to  be  an  hiring  and  service  for  a    ' 
rear.    But  the  master  may,  if  he  please,  hire  a  servant  for  a  less 
ime  than  a  year,  for  the  express  purpose  of  preventing  his 
pining  a  settlement. 

Gross,  J.  If  the  opinion  of  the  Court  of  Sessions  amount  to 
any  thing,  it  goes  the  length  of  saying  that  all  hirings  for  less 
than  a  year  are  fraudulent.  It  must  be  admitted  that  a  master 
may.  hire  a  servant  for  six  months  only  ;  and  the  same  reason 
win  equally  permit  him  to  hire  a  servant  for  s^year  short  of  three 
days. 

Rule  absolute  {a). 

(«}  R.  V.  Sw^rmve^  pofL  %  Toi  376. 


1 


King  against  Ptppett.  SMtwrday, 

May  5th. 

T  having  been  determined  in  last  Michaelmas  Term  (a)  that  where  tiie 


defendant 


the  defendant  was  not  entitled  to  ugn  judgment  as  in  case  of  ^,^, 


2  nonsuit  in  this  cause,  because  he  might  have  carried  the  re-  ^"^^  t^^ 
cord  down  to  trial,  at  the  last  Summer  assizes,  by  proviso;  the  p^^,  it 
defendant,  on  the  8th  of  last  Marchf  (the  commission  day  being  j^^^^^^ 
the  19th,)  gave  notice  of  trial;  and  on  the  loth  of  March  ob-  the  usual 
tained  and  served  the  usual  rule  for  a  trial  by  proviso;  and  the  ^y  ^^^ 
plaintiff,  not  appearing  at  the  trial  according  to  this  notice,  was  ^"7^°^^* 
nonsuited.  e^thoJgb 

Law  now  moved  to  set  aride  this  nonsuit,  contending  that  ',^^^1^^^^ 
^  notice  given  by  the  defendant  was  irregular  for  want  of  the  he  has  given 
antecedent  rule  to  support  it.    2  Sira.  1055.  nc^iceof 

GiUs  was  to  have  opposed  it  in  the  first  instance.    But         ^^• 
He  Cmrt  said,  that,  according  to  the  old  established  practice, 
wherever  the  defendant  carries  down  the  record  to  trial  by  pro* 
viso,  he  must  obtain  a  rule,  that,  in  case  the  plaintiff  ^uld 

WAnte,49«- 

make 
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1 787.     make  default,  he  might  be  at  19)eity  to  go  to  tmL  fiat  die  orif 
use  of  that  rule  h,  that  if  two  reccnrds  arc  canied  dowa  to  trial, 


'^^^j'^  (the  one  by  the  plaintiff,  and  the  other  by  the  defendant,)  ik 
PirriTT.  former  only  should  be  tried.  Then  it  b  quite  suffioent  if  tlic 
plaintiflF  has  thb  rule  at  the  trial.  Besides,  no  inconfCoicBce 
can  result  to  the  plaintiff  from  this  practice  i  became,  if  the 
defendant  do  not  carry  down  thb  record  to  trial  after  notice,  be 
is  liable  to  pay  the  plaintiff  his  costs. 

And  the  master  of  the  crown  office  informed  the  QNUttbt 
in  criminal  trials,  where  the  defendant  carries  the  leconl  by 
proviso^  no  ^uch  rule  is  obuined  at  all. 

Rule  refold. 


Mmi^.        The  Kino  against  Andrew  Robinson  Bovis. 

Mtfjr  7th.  ^ 

STrf^e"  A  '^'^'^^  ^^  *^  P^*^^  having  been  exhibited  agaiiK  tic 
Mace  czhi.  '^^  defendant  near  two  years  ago  by  the  Countess  of  Strd' 
Coutbm  *'*^^»  ^  ^^*  ^^  **"  entered  into  security  for  his  goodbc- 
the  poirer  haviour,  by  the  order  of  the  Court,  for  a  twelvemonth.  Sooa 
biil?^?^^  ^^^^  ^*  eipiration  of  that  time,  the  defendant,  and  scrcnl 

I  Ici^th  of  others,  under  pretence  of  taking  Lady  Sirathtmre  to  Lord  Mvi- 
time  at  they  ^  ,  _  ^      '^^^     »    .        .  *.  •       v      -^ 

shaU  tbiak  >m*s,  at  Caen  Wm^  by  virtue  of  a  warrant  against  her,  got 

forSepre-  ^^^^^  to  her,  and,  accompanied  by  several  men  armed,  took  her 

ienratiooof  by  forcc  out  of  a  house  at  noon-day,  and  carried  her  to  S^ 

Md^Mt  londCastU^  in  the  county  of  Di/rJ&aiif,  and  there  detained  her 

eoQfined  to    against  her  will  for  several  days,  till  a  habeai  corpus  was  obiaiscd, 

month.        directed  to  the  defendant,  in  consequence  of  which  she  was 

Sirt  hid  at  ^^^^^  «P  to  this  Court  in  KJary  Term  last  \  and  dicn  ibc  ex- 

iim  re-      'hibited  fresh  ardcles  of  the  peace  against  the  defendant,  statis; 

£7oarteen  ^^  above  facts,  and  setting  forth  many  circumsuncesof  a8d7 

2? •'•»  ^y  and  ill  treatment  which  she  had  undergone  during  her  costo- 

lesicoedthe  ment,  and  while  she  was  in  the  power  of  her  hnsitf^   ^ 

^!^  which  time  the  Court,  taking  into  their  conaderation  ^^'^ 

Its  appear-    circumstanocs,  and  above  all,  the  outrageous  breach  of  dtepob- 

that^n  in^  ^^  peace  which  had  been  committed  by  the  defendant,  ocdcred 

SlTde?"     ^"*  ^^  ^^^  security  for  the  peace  for  fourteen  years,  hinsclf  ia 

pcadbg       10,000/.  and  two  sureties,  each  in  5000/. 

dS!!dajit         -^  information  was  also  granted  against  the  defendant,  and 

e«t^ «»«  those  other  persons  who  were  concerned  with  him  ttp«  ^ 


vUch  mast  >OCCasion. 

Bcceiaarilv 

he  detenmaed  within  that  time,    [a  r.  &  B.  x8».1 
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Ersiine,  in  this  tcnii,  moved  for  and  obtained  a  rule  to     1787. 
sliew  cause  why  the  defendant  should  not  be  held  to  bail  for  one 


year  instead  of  fourteen  years,  and  why  the  sum  which  had  been  ^^J^,^* 
required  should  not  also  be  lessened,  upon  an  affidavit  of  the  de-  B«wei. 
fendant,  stating  that  he  had  found  it  impossible  to  procure  bail 
to  that  amount  and  for  that  length  of  time.  An4f  independent 
of  the  difficulty  of  procuring  bail,  he  observed  that  there  had 
been  no  instance  since  the  Revolution  in  which  sureties  for  the 
peace  had  ever  been  required  for  more  than  a  year  in  cases  of  a 
like  nature.  In  support  of  which,  he  cited  the  following  ez^ 
ampies :  in  Micbaetmas  vacation  4  Geo.  u  Archibald^  Ear>  of  Baj^  , 

was  bailed  before  a  judge  at  chambers,  to  appear  in  Court  the  first 
day  of  the  next  term,  to  answer  articles  exhibited  by  his  wife; 
himself  in  8000/.  and  four  bail  in  4000/.  each.  And  on  the  ex- 
hibiting of  the  articles  he  was  bound  to  keep  the  peace  for  tnvdvi 
months.  Micbadmas  8  Geo.  2.  T.  BrMerton  gave  security  for  ont 
year  upon  articles  exhibited  by  his  wife;  himself  in  loooA  and 
two  bail,  each  in  500/.:  these  articles  contain  a  series  of  ill  treat- 
nient  for'  about  eight  months,  the  greater  part  of  which  time  she 
was  with  child,  and  state  that  she  was  brought  to  bed  before  her 
time  in  consequence  of  her  husband's  ill  usage,  and  that  the 
child  died  soon  after  in  convulsions.  But  the  Court  required  bail 
for  the  space  of  omjear  only,  on  the  authority  of  three  cases;  one 
of  the  Earl  of  Stamford  in  the  7  Geo.  i .  who  was  held  to  bail  Jor 
the  same  time  on  the  complaint  of  his  lady,  himself  in  5000/.  and 
two  bail  in  2500/.  each.  Another  instance  was  the  case  of 
Colonel  Bladen^  who  was  bailed  at  the  suit  of  Sir  Join  Sbardon, 
himself  in  1000/.  and  two  bail  in  500/.  The  third  was  Colonel 
Onslow  at  (he  suit  of  Sir  John  Sbadwell;  the  principal  in  tooo/. 
and  his  bail  in  500/.  each,  both  of  these  latter  for  the  space  of 
one  year.  In  Hileuj  Term  17  Geo.  2.  Lord  Fane  was  held  to  bail 
for  one  years  himself  in  1000/.  and  two  bail,  each  in.  500/.  upon 
articles  exhibited  by  his  wife,  whom  he  had  seized  and  kept  by 
force,  in  breach  of  a  private  agreement;  and  after  she  had  been 
obliged  to  go  abroad  for  some  time  in  order  to  avoid  him.  Ar- 
ticles of  the  peace  were  exhibited  in  Trinity  21  6.  2.  by  Lady 
Lymington  against  her  husband,  wherein  she  set  forth  that,  soon 
after  she  lay  in,  he  beat  her  in  so  violent  a  manner  that  she  was 
deprived  of  the  use  of  her  limbs,  and  that  he  had  threatened  to 
kill  her;  in  consequence  of  which,  the  Court  held  his  lordship 
to  bail  for  one  year,  in  5000/.  himself,  and  two  bail  in  2500/. 

each. 
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1787.    each.    And  bstly,  in  Easter  30  Oio.  2.  (a)  Earl  Fimri  V2s 

obliged  to  find  security  for  a  tnotlvemoHti  only$  Uimdf  in  5000^ 

^5^**°  and  two  bail^  each  in  ^500/.    The  drcomstaoces  of  that  case 

Bowks,  were  modi  stronger  against  the  defendant  than  die  pRScat 
There  is  besides  another  reason  far  indudng  the  Coort  to  kstes 
the  time  to  one  year ;  for  a  bill  of  indictment  for  perjarj  bis 
been  feond  against  Lady  Strad^fmrr,  faooded  npon  the  ray 
articles  now  before  the  Court. 

Mmgay  and  Law  shewed  cause  against  bodi  the  inddgeBcics 
required  by  the  rule.  Krsty  wirh  rcgaKi  to  the  quaattm  of  dr 
snm  denanded :  it  appears  to  be  by  no  means  nnpreccdemei 
from  the  case  of  Lord  JZoy;  far  be  was  held  to  biil^  UflMdf  in 
8ooo/.  and  fotur  sureties  in  4000^  each  ^  whsch»  faeudes  ha^ 
in  ksdf  a  hrger  sum  than  that  now  demanded^  mast  appes 
stiH  more  considerable,  when  the  dxfiinnoe  in  the  Talnc  of 
money  at  that  time  and  the  present  is  taken  into  die  scale. 

As  to  the  tenn  far  whidi  security  is  required,  it  cannot,  froo 
the  nature  of  the  thing,  be  gmded  by  precedent;  for  cadi  case 
mnst  rest  npon  its  own  particular  drcomstanoes^  of  which  ds 
Court  must  judge  at  die  dme.  This,  being  a  mudk  more  aggn- 
Tated  case  than  uy  which  has  been  menrioned,  requites  dx 
Court  to  demand  a  much  more  lasdng  security  than  was  neces- 
sary perhaps  upon  former  occasions.  A  principat  featve  in  die 
present  defendant's  satnadon  is,  that  this  is  die  seoond  dme  be 
has  been  called  upon  to  gire  security  for  his  good  bchsfiosr 
towards  the  prosecutrix  for  repeated  instances  of  cnielty ;  dm 
dieiefore  is  an  additional  circumstance  which  onght  tob^ 
considerable  weight.  The  onty  instance,  in  which  articles  bsft 
been  exhibited  a  second  ume,  was  diat  of  Lord  Fimru  Ihs 
thoogh  the  term  for  which  bail  was  required  in  that  case  wm 
oalf  for  one  year,  yet  ncuch  seems  So  hanre  been  done  thenr  ly 
consent  ^  and  that  point  was  not  pressed  by  die  coeod  te 
Lady  Femrs^  Excessive  bail  is  a  rehiive  term ;  it  depeadiapon 
the  nature  of  the  clMige  for  ^hich  bail  is  tcqiutedy  spoB  die 
situation  in  life  of  the  parties,  and  on  variono  other  dfcom- 
stances.  Considering  the  station  of  Ufe  in  which  the  defaEkU 
ant  is,  this  cannot  be  caUed  cxcessife  in  reelect  of  die  saant 
neither  is  it  in  respect  of  the  term,  becasee  it  it  absohrtely  o^ 
cessary  for  the  preserrition  of  the  public  peace.  In  all  these 
cases,  the  power  of  reqmring  bail  for  any  IcDglh  of  time  is  di^ 

(«)  Vide  K  Burr.  635. 

credonar? 
6 
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tkmarf  in  the  Court*    It  is  said  in  Hawk.  P.  C.  c.  60. 1. 15.     1787. 
t  the  Cottrt  may  require  smeiies  ercn  for  »  man's  life. 


It  hath  alto  been  olqected  thst  no  credit  ought  to  be  pven  to  "^^^^ 
trudft  of  the  artides,  because  an  indictment  far  perjury  is  B^wsi. 
w  depending  against  her  on  that  account.  But  Aat  is  radMi 
aggraTation  of  the  injury;  for  if  it  should  torn  out  to  be  a 
licious  prosecution,  no  action  can  be  bcmq^t  against  the  de* 
dant  hy  her.  And,  besides,  diat  argument  hss  never  had 
r  weight  even  on  motions  for  new  trials. 
ErsUfte  and  Ctamht^i  in  support  of  die  rule  contended  that  by 
)  hj^  of  rights  excessiTe  bail  ought  not  to  he  taken  in  any  CMCi 
1  that  boii  which  119s  required  to  a  hoger  amoum  and  far  a 
iger  tiuae  than  was  essentially  necessary  foe  the  preserfatkm  of 
^  peaee  was  cxcessire.  The  consequence  of  die  Court's  r^ 
iing  the  present  application  will  be^  dnt  die  defendant  must 
nam  in  prison  during  the  whole  term  of  fourteen  years;  as  it 
expressly  sworn  that  he  cannot  by  any  means  procui e  bail  far 
great  a  length  of  time.  As  to  die  passage  dtcd  fmn  iSiwIaii^ 
loes  not  deserre  much  consideration;  far  he  himself  only  states 
as  heartoy,  and  no  authority  whatever  is  adduced  in  suppott 
it.  Here  it  cannot  be  necessary  to  require  bail  far  fouirteen 
ars;  because  an  information  is  now  depending  ag^ak  the  ds^ 
tdant  on  this  very  account,  whidi  must  be  determined  within 
welvemonth.  And  if  the  defandant  should  be  acquitted  upon 
It  ipfermatien,  it  would  be  extremely  m^utt  to  require  bail 
on  eridence  which  proves  to'be  fake :  but  if  he  be  ooni&ctedy 
?  Cburt  wS  then  have  an  opportunity  of  imposing  whatever 
tnishment  they  think  proper.  It  has  been  said  &aS  die  eiscum» 
mces  m  this  case  are  unprecedented;  but  the  case  of  Lord 
rr«r^  was  a  much  stsoi^gerone  than  the  present  IttaweDknown 
Ith  what  barbarity  he  treated  Lady  Arrsrr,  having  made  several 
lempis  to  take  away  her  life,  and  having  insulted  her  \m,  the 
ossest  manner.  There  too  he  broke  his  first  reo>gnixance>  by 
esentipg  a  pistol  to  Lady  Ftmnrs  s  but  it  is  acknowledged  that 
is  defendant  kept  his;  and  therefore  the  trsOisgjEessioa  in  that 
se  ¥n»  much  greater  than  this.  Ami  when  his  Lordship  was 
Ued  upon  togive  fredi  security  the  second  tirne^  he  behaved  with 
e  utmost  indecency  in  Court;  yet,  even  in  a  case  so  cireump 
meed  as  that  was,  the  Couirt  on  the  exhibition  of  the  second  ar- 
:les  did  not  require  bail  for  longer  time  than  atwdvemontk  And 
At  was  not  done  by  consent,  as  has  been  contended  ^  far  the  con- 
ftt  there  expressed  only  went  toa  penmssbn  to  justify  one  bail 
B  another  could  be  piocuicd*    hi  att  events,  as  the  dsficuky 

arises 
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I?*?*    arises  from  the  defendant's  not  being  able  to  procwc  bafl  fa » 
great  a  length  of  time,  the  Court  may  require  boil  only  hi 


mgmiJUi^  twelremonth  at  present,  and  may  afterwards  renew  it  torn  jar 

fiowEs.    to  feat,  as  they  shall  see  proper,  without  any  fresh  facts  bo; 

exhiUted  against  the  defendant,  npon  the  prosecotiiai^idcclan!^ 

to  the  Court  that  she  does  not  think  herself  secnefnmtk 

violence  of  the  defendant. 

AsHHUKST,  J.  The  circumstance  laud  befioie  Ae  Govt  i  s 
information  being  now  pending againstthe  defendant  forthesefr 
charge  must  make  great  impression  upon  us  in  regard  to  thei* 
creiim  which  we  may  exercise  in  thb  instance.-  Bat  aitttl^ 
power  pf  this  Court  to  compel  persons  against  whomartkksoftL'. 
peace  are  exhibited  to  find  sureties  for  a  term  excee£ng  ^ 
year,  I  do  not  entertain  any  doubt  about  it.  For  dusCoetf 
which  has  a  general  authority  to  presenre  the  peace,  ha  a  li^ 
to  require  such  bail  and  for  such  a  length  of  time  as  will  beit& 
iwer  the  ends  of  public  justice.  It  has  been  then  said,  diat  k 
Court  may  require  fresh  bail  at  the  end  of  a  twdvcmoodi,  asdso 
from  year  to  year  as  long  as  they  should  think  necessary i  vidioi 
any  fresh  facts  being  exhibited  agamst  the  defendant.  Butherf 
much  doubt  whether  we  have  such  a  power :  It  has  been  si* 
mitted  that  there  never  was  any  instance  of  the  kind;  and  I  coo- 
fess  I  should  be  very  loth  to  establish  such  a  precedent  "^ 
next  thing  urged  is,  that  it  is  not  necessary  in  this  case  to  le* 
quire  security  for  more  than  one  year,  because  the  infcnnaii* 
which  is  depending  against  the  defendant  must  necessanif  i< 
tried  before  the  expiration  of  that  time,  and  in  case  he  is  ^ 
guilty  of  that  charge,  the  Court  may  require  such  \gS^^^ 
flict  such  punishment  on  him,  as  they  may  thiok  proper;  i» 
that,  if  he  be  acquitted,  it  would  be  very  hard  that  he  shool^  be 
still  confined  on  a  charge,  for  which  it  will  then  appor  out 
there  was  no  foundation.  That  argument,  I  hwdj  b*  P**^ 
weight  with  me.  For  though  I  have  no  doubt  di^P^^^ 
the  Court,  where  arridcs  of  the  peace  are  exhibited  agMO*'*"! 
person,  to  require  bail  for  what  length  of  time  thcjtolt  acces- 
sary, not  indeed  by  way  of  punishment,  but  as  a  security  w 
the  public  peace,  yet,  in  this  case,  as  the  ends  of  ]asdce>fi2' 
equally  be  answered  by  shortening  the  time  for  wKch  w^ 
been  required,  I  shall  have  no  objection  to  it  Thcrtforfi'^ 
it  were  not  for  the  circumstance  of  the  infonnation  w^ 
now  depending,  I  think  the  Court  should  require  aecurity^' 
the  whole  time.  But  that  circumstance  weighs  fery  »»^ 
with  me ;  and  as  the  information  must  necessarily  be  tried  fi** 
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in  a  year  or  two,  I  think  the  security  may  be  confined  to  two     1787. 
years.  '   ' 


I  -^ 

As  to  lessening  the  sum  required,  no  ground  has  been  laid  be-  '^^  ^'"« 
fore  the  Court  to  induce  us  to  do  it.    The  defendant  stands    bIw'.! 
charged  with  as  daring  an  outrage  as  ever  was  committed  in  a 
civilized  country.    But  as  there  may  be  some  difficulty  in  pro* 
curing  two  bail  for  so  large  a  sum  as  5000/.  each,  I  think  he 
may  be  at  liberty  to  substitute  four  bail  in  2,500/.  each. 

BUI.LER,  J.  The  only  point  on  which  I  have  hesitated  was, 
whether  the  term  should  be  lessened  to  one  or  two  years.  For 
unless  there  be  some  delay  on  the  part  of  the  prosecution,  the  in. 
formation  will  be  tried  within  a  year.  The  Court  are  to  look, 
not  to  the  time  when  the  information  may  be  tried,  but  to  the 
latest  timp  when  the  defendant  may  be  brought  up  to  receive 
judgment.  That  will  probably  happen  in  the  course  of  one  year, 
but  it  may  possibly  exceed  that  time.  And  if  the  defendant 
should  be  acquitted  within  the  time  for  which  the  recognizance 
is  taken,  the  Court  will  certainly  receive  an  application  to  dis- 
charge  it  immediately. 

As  to  the  power  of  the  Court  to  require  bail  for  a  greater 
length  of  time  than  one  year,  I  cannot  entertain  a  particle  of 
doubt  about  it.  And  in  a  case  so  outrageous  as  the  present, 
aad  where  the  defendant  watched  the  opportunity  of  discharging 
his  former  bail,  the  Court  would  be  highly  justified  in  requiring 
security  for  a  much  longer  time. 

Grosb,  J.    I  am  entirely  of  the  same  opinion. 

The  defendant  on  a  subsequent  day  gave  security  for  the  peace 
for  two  years,  himself  in  10,000/,  and  /ti«  bail  m  5000/.  each. 


Doe  on  the  Demise  oi  Freeland  against  Burt.       ^•^^ 

JpJECTMENT  for  a  cellar  and  wine-vaults  in  Westmnster^  Ademiierf 
^  tried  before  Buller,  J,  at  the  sittings  after  last  term.    The  ^^^'Z 
defendant  claimed  under  a  lease  from  the  lessor  of  the  plaintiff  ^*«  >»  ^^ 
of  certain  parts  of  a  messuage  situated  on  the  West  side  ofSwallonu-  rf^rpiS- 
street^  described  to  be  one  room  on  the  ground  floor,  and  a  cellar  ^^l  **^' 
thereunder,  and  a  vault  contiguous  and  adjoining  thereto,  and  three  «he»nf  pat 
rooms,  together  with  the  ground  whereon  the  same  now  stand,  wiT.  ySrf, 
and  together  with  a  piece  of  ground  on  the  North  side,  particu-  ^^'^^yl 

J      1  situate  \ip« 

net  that  yard  whidi  was  then  in  the  occupttioo  of  S.  another  teniiit  of  the  lesior.  And  the  lessor, 
in  an  ejcctmem  brought  to  recover  the  cellar,  is  not  estopped  by  hk  deed  from  goinc  into  evidence, 
to  shew  that  the  ccUar  was  not  iiitcuded  CO  be  demised.   ^^     '  ^     •  ^ 

VotJ.  3  A  larlt 
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iTty.    telf  de«eriMiigit,wiAaiie«eeptio«ofarf^rf«^l«**» 

■  ■■  whole  were  dcjctibcd  to  have  been  late  iin  the  occnpadon  «f  ^ 

ix*^    hwMadmkMd  tint  til*  muk  HI  ^usIlM  IMS  ante  llM»FiKe 

mur.     of  gftmn^  whkil  wa*  a  yiidk 
/.^^^:       TtedefendMitwrtedlliistitfreiiAe  mOm fiM Hfffis m 0^ 
:/  hm^  ifut  tfi  msfue  ad  a^m  i^ Mi  uffim.    TkelOMrtfte 

I^Bttf  offsred  eroleiioe  to  dicw  tliat  at  die  tiiM  dF  te  In^ 
cellar  in  qiiestkm  was  ia  the  oeenfMMJ^n  of  Jl.  taoAer  ttuoi} 
aa<  tbeiefoft  that  it  co«M  Ml  have  Wen  the  inttoiMior  the 
parties  dMt  it  shoold  pass  ^cbe  lease  to  ^  dtefeadaflti 
diat  die  defemlBfit  had  not  ehuoMd  it  tiB  after  the 
that  lease.  The  defaiidaiii*^  eoimsel  ohjceted  to  diii 
because  dte  lessor  of  dM  phmriff  was  estoppodi  by  Abs  ileei 
sayiiig  it  was  not  ineaai  to  pass.  Btet  AsUrr,  J.  was  of  opinsft 
diat  die  eiSdeaee  was  adMrissiUe ;  and  Ae  pfanxiti£F  ohtaioel 
a  i«ffdiet,  with  Kbert^  to  the  defcadaaC  to  eater  a  ttooaoit  V  At 
okjecnoA  were  weB^feanded. 

Afkigtff  now  shewed  cause  against  a  rvte  for  eaieritig  a  ttn* 
suit.    The  evidence  offered  was  not  contra£cft>rf  to»  bet  ia  ea- 
pfaandpnof thedeed.    ll  isevidenedMit was notthe inteiaioa 
of  die  parties  diac  die  cribt  should  pass  bjr  Ae  diefaidanlfk  fcoK^ 
bceaase  cftiy  diiog  adiich  was  ifitended  to  be  leaaed  was  paiti» 
cuhrlj  deseribedi  and  no  notice  b  taken  of  the  edkr.    hoAfM 
lessee  enjoys  piaasisea  which  answer  to  erery  parr  of  Aede» 
•cription  in  the  lease.    Besides^  Ae  preauses  intended  ta  be  de^ 
mised  are  desdfted  as  hrte  hi  Ae  possession  of  A^^  and  Ais 
osBarwasb  the  occupation  of  A  According  to  Ae  diesoigption 
of  the  preoMses  Aerefore  die  defendant  has  no  daim^to  dhe  odbr; 
unless  he  be  £ndded  by  Ac  strict  operation  of  law,  for  want  of  an 
eaceptum  of  that  whidi  was  not  intended  to  be  leased.  And  it  is 
to  be  considered  diat  in  Zfiffiwi  and  JFfitmauf^  it  is  not  oaaisal 
for  landlords  to  let  Ae  buildings  above  ground  to  one  teasot 
and  Aose  undemeaA  to  anoAer  i  so  that  the  strict  laksfhrw 
cannot  be  applied  to  cases  like  the  present    But  a  faAcr  tt^ 
aaent  also  arises  fSrom  the  circumstance  of  the  celkf  bong  A 
lease  to  moAer  person^  at  the  time  when  the  defendan^lcMe 
was  granted ;  so  that  the  lessor  of  Ae  plaintiff  could  not  base 
granted  it,  even  if  he  had  wished  so  to  do. 

Bearer^  and  &  Heyw»i^  contrd.  The  lessor  of  Ae  {Uotif 
IS  stopped  by  his  own  deed  from  recovering  Aese  piemisea. 
For  he  is  Ae  lessor  of  Ae  defendant  as  well  as  of  die  pbintiff ; 
and  whatever  right  any  thiid  penon  mi^t  hav^  he  caanetfi*- 
pute  Ae  defendants  tide.  Iha  rale  of  hw  is  dear^  end  Ae 
7  qmtha 
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qimtiM  b  a»  t9  the  appEcadon  of  it*    The  principle  is,  that     1787. 
ntfy  gfaotor  it  estopped  aot  only  from  saying  that  he  did  not  ■ 

jran^,  but  that  he  had  no'estate  in  the  piemises.  Now  this  eject-  P?,*^ 
8MDI  ia  fisv  a  cdfatf  which  is  locally  situated  under  the  ground,  mjr. 
Which  k  is  admitted  was  demised  to  the  defendant.  And  the  lease 
passed  cyery  thaif  yhich  was  under  it.  But  supposing  the  strict 
luk  of  law  oottid  not  hs  applied  to  the  present  case,  and  that  the 
iateacioA  of  the  parties  could  be  inquired  into,  it  is  clear  that 
the  Itssot  of  the  plaint  did  not  intend  to  except  the  cellar 
i^  th^defndantfs  lease  For  whatever  was  sntended  to  be  eac- 
*pied  k  IhentktaMd  isi  the  leasee  there  being  an  exception  of  a 
right  of  waf.  Atf  to  the  defendant's  not  claiming  till  after  the 
ti^iuiion  of  the  odier  lease  to  £.  that  doea  not  assist  the  right 
if  the  kasot  of  the  plaintiff)  for  the  same  question  of  law  still 
afisca.  Atid  ii  #as  no  objection  to  the  lessor^s  granting  the 
Mllar  t»  iho  dcfeadant  because  it  was  then  in  lease  to  B.g  for 
fishaps  she  di^fendant  was  not  to  take  possession  till  aftct  the 
sapieatioiiof  die  othar  lease 

AswMntsT^  J#  li  appears  plainly  from  the  eridence  that  this 
skysctioa  ia  against  the  justice  of  the  case.  For  it  was  not  in  the 
sonteBiplatiOd  of  the  parties  at  the  time  of  the  lease  to  pass  the 
esllar,  asid  it  appeaia  Au  foe  three  or  four  years  after  the  de- 
Emdaat^s  ioaae  the  lessor  of  the  plaintiff  roceived  rent  from  the 
Esmev  tenant  of  the  oetbf «  The  only  question  is,  whether  the 
Court  are  absolutely  bound  by  the  terms  of  this  jease  to  put  the 
iOBStnictioa  on  it  fer  which  the  defendant  oootends.  Now,  it 
liiBtt  to  »o^  thattheoontructionof  all  deeds  must  be  made  wi& 
^stfewnce  to  theis  subjecs-matter.  And  it  nay  be  necessary  to 
^  a  diftsMt  ooastfuction  on  leases  made  in  popubus  dties,  ' 
Mm  that  on  those  made  in  the  eountry.  We  know  that  in  Xm&n 
Ufoent  pcvsons  ha^  several  freeholds  over  the  same  spot}  ^ffev- 
At panaof  theMOAohonac arelet  out  to dificreot  people^  That 
^the  cau  in  the  Inns  of  Court.  Now,  it  would  be  very  extra* 
odiaary  to  contend  that  if  a  person  plurchased  a  set  of  chaaabera, 
ben  kaaed  them,  and  afterwards  purchased  another  set  under 
bem,  the  after-purchased  chambers  would  pass  under  the  lease* 
la  tho  pceseat  case,  considering  tha  nature  of  this  property,  k 
^  proper  to  let  in  evideaee  to  shew  the  state  and  conditaenof 
^  at  the  time  when  the  lease  was  granted.  FtirndfiiM  indeed 
le  pvoferty  ia  the  cellar  would  pass  by  the  demise*  but  that 
u^t  be  reguhted  and  exphined  by  cimMMtaaoes^  Thexefofe 
a»  «<  tyiaio^  that,  considering  all  the  circumstances  of  this 

3  A  2  case. 
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1787.    case,  it  was  proper  to  receive  the  eridence  offered  atAetmli 
'  which,  when  received,  proved  that  the  cellar  was  not  intaiW 

^^ma     ^^  ^  passed  by  the  demise  to  the  defendant. 

Botr.  BoLLER,  J.  Where  there  is  a  conveyance  in  general  ta»  1 
of  all  that  acre  called  Black-acre^  every  thing  which  bekogsft 
Blaci-acrt  passes  with  it.  And  there  the  rule  wbiA  bas  te 
mentioned  prtmi  fade  obtains.  But  whether  pared  or  wt  of 
the  thing  demised  is  always  matter  of  evidence*  Suppose  tk 
premises  in  question  had  been  the  inheritance  of  aoodier  penoi 
at  the  time  of  this  demise,  instead  of  their  being  in  leaac,  tbq 
clearly  would  not  have  been  parcel  of  this  demise.  Then  tbes 
being  in  lease  to  another  person  under  thb  plaintiff  cannot  f«7 
the  question,  whether  parcel  or  not.  In  the  next  place,  i£f 
very  clear,  on  inspecting  the  lease  itself,  these  words  cannot  «• 
ceive  the  general  construction  of  the  law.  This  is  a  lease  of  1 
part  of  a  messuage,  consisting  of  one  room  on  the  ground  fasi 
nvith  a  cellar  thereunder  i  now  if  the  argument  for  die  phintis 
would  hold,  the  cellar  would  have  passe  dwith  the  room  00* 
ground  floor,  without  particularly  specifying  it  Then  a  ^' 
^  scription  of  another  part  of  the  premises  is,  «*  rf  ground,  ti^ 
ther  with  three  rooms  which  stand  on  it.**  Whidi  shews  tb* 
the  parties  have  particularly  described  every  thing  which  vi> 
intended  to  pass.  Then  follows  a  demise  of  the  yard  describeti 
with  the  same  particularities,  specifying  the  abuttals  and  ^ 
dimensions.  n 

Grosb,  J.  This  b  a  demise  of  premises  in  Weshmster;  ^ 
the  question  is,  whether  it  appears  to  have  been  the  inteat** 
of  the  parties  to  demise  this  cellar.  But  every  thii^  wWcfc  ^ 
meant  to  be  demued  is  particularly  described  in  die  leasee  ^ 
no  notice  is  taken  of  this.  It  might  as  well  be  contended** 
a  lease  of  an  house  in  the  Addphi  would  pass  die  vatA^ 
underneath.  But  it  would  be  the  greatest  injustice  »/**  *^ 
general  construction  of  law  on  grants  of  the  bonss  m  ^ 
building ;  for  we  all  know  that  those  houses  arc  Wd  ^^"^ 
titles  entirely  distinct  from  the  cellars  and  wareh^osts  ««*'' 
neath.  And  here  the  premises  demised  are  described  to  bi^ 
been  lately  in  the  occupation  of  A.;  and  if  the  parties h*d iD' 
tended  that  this  cellar  in  question  should  have  passed,  it  ^^ 
have  been  described  as  being  in  the  possession  oi  B.  B^^*^ 
cellar,  not  being  a  part  of  the  premises,  nor  appurtcruflt  ^ 
them,  did  not  pass  under  this  lease* 

Rule  (fecbiF^ 
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1787. 


.  Davis  against  Mazzinghi. 


T^^-r^y-rt  A  -r  Monday ^ 

^EVER AL  persons  having  been  held  to  bail  on  affidavits  Stat-    May  yih. 
-5  ing  that  they  hadfotfeitcd  certain  penalties  within  the  lottery  ^'^holdto''" 
ict  {a)  gemrdly^  without  specifying  any  particular  offi:nce,  and-  ^'»i  00  the 
ipplicetionc  having  been  mdde  to  discharge  them   on  filing  2^7  G?3^.x. 
:ommon  bail,  should  ipe- 

'  cify  the 

AsHHURST,  J,  declared,  that  on  consulting  all  the  judges,  nature  of 
they  were  of  opinion  that  a  person  coold  not  be  held  to  bail  on  (^)*  and"" 
a  general  affidavit  that  the  party  had  incurred  a  penalty  within  V*'  **?* . 

»  .»•  iy»     the  defend- 

that  Statute  \  but  that  it  was  necessary  to  state  the  nature  of  the  ant  has  in- 

€ffeme^  as  for  insuring,  &V.  without  specifying  the  particular' acts  f^^^. 

which  constituted  the  offimce.  but  the  of- 

The  present  defendant  had  been  arrested  for  insuring  tickets;  aot^be^dc- 

and  had  api^ied  to  be  discharged  on  filing  common  bail  on  the  "cribed  cir- 

insufficiency  of  the  affidavit,  which  only  stated  that  he  had  for-  dally,  nor  it 

{eked  such  a  sum  by  insuring,  &c.  toithout  stating  that  the  defend'  ^^i^^^ 

ant  was  indeked  ta  the  plaintiffs  or  that  the  debt  was  still  due.  swear  that 

Baldwin  in  support  of  the  rule*     Atingay^  contra.  ant  is  in-  ' 

The  Court  were  of  op'mion  that  the  affidavit  was  sufficient.  ^^^  «<> 

*  ,  -     Dim  to  the 

The  pluntiff  could  not  take  upon  him  to  swear  that  it  w^s  a  debt  amount  of 
due  to  him,  because  any  other  informer  might  have  previously  f^  tTr!^*^' 
commenced  an  action  against  the  defendant.    And  as  no  person  64X.I 
is  entitled  to  die  penalty  till  the  process  is  actually  sued  out,  it 
was  not  a  debt  due  to  the  plaintiff  at  the  time  of  making  the  affi«* 
davit.  Besides,  the  clause  in  the  act  of  parliament  is  very  general: 
it  only  directs  that  the  plaihdiF  shall  swear  to  the  amount  of  the 
penalty  sued  for,  without  making  mendon  of  the  debt  \  and  here 
the  plaindflF  swore  to  the  forfeiture,  which  is  the  cause  of  acdon. 

Rule  discharged  (i> 

(^)  47  C.  3.  €.  I.  (*)  3  Birr,  1569. 

<0  Vide  H^attm  ▼.  Sk^m^  fKMC  1  vol  654;  fc  B9lUmd  v.  Btthmar,  post.  4  voL  %%%, 


Doe  on  the  several  Demises  of  Ellis  and  Medwin    '^""^^ 
against  Sandham.  "^ 

"UJECTMENT  for  a  house  and  garden  at  Horsham  in  Sussen  Under  ■ 

■  ^  ^    ^  .         I-       ft  power  to  a 

'^  tried  before  Thomson,  Baron,  at  the  last  assizes  for  Sussex;  tenant  for 
verdict  for  the  lessors  of  the  plaintiff,  subject  to  the  opinion  of  ^Jy^^^"' 

retenring 
the  usual  covenants,  &c.  a  lease  nade  by  him,  containing  a  proviio,  diat  in  caae  the  premises  were 
kbwn  dova  or  burned,  the  lesior  should  retiuild,  otherwise  the  rent  should  ceaK»  is  void ;  the  jury 
finding  that  such  covenant  is  unnsuaL    f  6  T.  R.  48S.  650.    t%  Rad.  305.] 

^    the 
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1787.    tiant^  if  an^  part  of  the  buildings,  as  for  instance,  a  chinmej,  U 
blown  down,  the  rent  would  cease.    The  corenant  isHawisc 


J^Mf  contradictory  to  the  power  in  another  respect:  die  power  cx- 
Samdhaic.  pressly  requires  that  the  rent  shall  be  resenred  during  the  whole 
term;  but  the  lessee,  on  a  certain  event,  is  not  to  pay  any  toil 
In  the  next  place,  the  covenant  makes  the  tenant  dispuntdiabk 
of  waste }  whereas  he  would  otherwise  be  liable.  So  that  dit 
reversioner  is  in  a  worse  situation  than  he  would  otherwise  bait 
been.  And  though  by  the  6th  Ann.  r.  31.  the  tenant  wouU 
not  be  punishable  for  waste  in  the  case  of  accidental  fire,  still  he 
must  at  all  events  pay  rent  during  the  whole  term.  And  as  be 
is  exempted  from  that  by  the  lease,  it  is  void. 

Mingayt  for  the  defendant.  The  question  is.  What  cffiect  thtf 
covenant  will  have  in  the  situation  in  which  these  parties  now 
are  ?  In  the  first  place,  the  event  has  hot  happened  which  wwU 
occasion  the  inconvenience.  Usual  and  reasonable  covcnaDU 
mentioned  in  the  power  must  mean  usual  and  reasonable  core- 
Hants  on  the  part  of  the  lessee :  but  this  is  a  covenant  made  by  the 
tenant  for  life.  And  though  it  would  be  void  as  against  tbe  re- 
versioner, at  least  the  tenant  for  life  might  make  such  a  corenant 
to  bind  himself  it  being  only  to  his  detriment.  Suppose  dus  co- 
venant had  not  been  insened  in  the  lease,  the  parties  wouMbaTe 
been  precisely  in  the  same  situation  in  which  they  are  under  the 
covenant  i  for  in  case  the  premises  had  been  blown  down  or  burn- 
ed by  fire,  the  tenant  would  not  have  been  obliged  tp  rebuild  or  to 
pay  rent.  In  such  a  case,  a  Court  would  grant  relief.  In  Bnvt 
[iS  y*i.  v.  ^ilter^  (a\  the  premises  being  burned  down,  a  bill  in  eqnitf 
^^^'^  was  filed  by  the  tenant  to  restrain  the  landlord  from  briogingan 

*  action  at  law  for  the  rent  due  subsequent  to  the  time  of  the  acci- 
dent, and  Lord  NarthingtonsTadj  *<  Here  no  action  at  law  b  broog&t, 
and  therefore  no  relief  is  necessary.  But  if  an  action  be  broa;^ 
this  Court  will  restrain  the  landlord  from  proceeding  to  reco»er 
rent  until  the  house  is  rebuilt."  In  the  case  of  Steele  v.  Wrifii^)} 
it  was  decided,  that  though  the  landlord  is  not  bound  to reboildi 
yet  the  tenant  is  neither  obliged  to  rebuild,  or  to  pay  rent  ^  the 
premises  are  rebuilt.  As  far  therefore  as  respected  die  tenant  for 
life,  he  h;)d  a  right  to  bind  himself  by  this  kind  of  lease;  and  as  a 
Court  of  Equity  would  have  compelled  him  to  do  what  be  has  co- 
venanted to  perform,  the  covenant  is  not  unreasonable.   At  lU 

(s)  xst  JuM  1764,  Mr.  Lprd  NvrthingUm,  .  Since  itpprtei  in  AM  6i^ 
it)  C%r.  Lord  jtfsUy,  1773. 

events, 
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ivents,  however,  if  the  Court  should  be  of  opinion  that  the     1787. 
vords.  of  the  power  extend  to  unusual  and  unreasonable  cove- 


lants  on  the  part  of  the  lessor^  and  that  this  comes  within  that     ^^"^ 
Icscription,  yet  the  covenant  may  be  rejected,  and  the  lease  SAWDHAit. 
tself  supported  in  other  respects. 

AsHHURST,  J.  A  lease  must  be  either  good  or  bad  in  its  crea* 
ion.  Here  the  particular  terms,  under  which  the  power  is  given 
0  the  tenant  for  life,  are  prescribed  in  the  power  itself.  He  has 
he  power  of  granting  leases,  provided  the  usual  covenants  are 
nserted:  but  here  it  is  expressly  found  that  the  covenant  in 
question  is  unusual.  Then  the  question  is,  Whether  this  avoids 
he  lease  itself,  or  only  that  particular  covenant  ?  It  being  ex- 
pressly required  that  the  tenant  should  execute  his  power  in  a 
particular  manner,  that  becomes  a  condition  precedent,  and  if  it 
be  not  complied  with,  the  power  never  arises.  In  truth,  he  has 
no  power  to  lease  at  all,  unless  it  be  executed  in  the  form  pre- 
scribed. Here  it  is  manifest  that  the  lease  was  not  made  pur- 
suant to  the  power,  for  it  is  not  in  the  usual  form.  This  lease 
was  void  in  its  creation,  and  the  reversioner  has  a  right  to  take 
advantage  of  it.  Many  cases  have  decided  the  present  questioDj 
and  particularly  one  from  the  O;s/or^  ciircuit-,  there,  an  improper 
covenant  was  inserted  in  the  lease,  executed  under  a  special 
power,  whicli  it  was  determined  avoided  the  lease  itself. 

BuLLEB,  J.  In  the  case  of  leases  made  by  a  tenant  for  life, 
who  has  a  special  power  of  granting  leases  for  a  longer  term  than 
his  own  life^  upon  his  death  the  lease  is  void,  unless  he  has 
strictly  pursued  the  power.  In  the  present  case,  the  Court  are  re- 
lieved from  determining  whether  this  covenant  is  or  is  not  usual ;  , 
because  the  jury  have  expressly  found  that  it  is  unusual.  It  has 
been  argued,  that  the  covenant  only  is  void ;  but  the  same  rea- 
son which  avoids  the  covenant  vacates  the  lease  itself,  because  it 
s  not  warranted  by  the  power  under  which  it  was  granted.  The 
iefendant's  argument,  if  it  prove  any  thing,  proves  this,  that 
10  lease  executed  under  a  powei"  could  be  bad  except  from  the 
)^//i0iiof  some  covenant  required  i  because  each  covenant  which 
IS  contrary  to  that  power  might  be  rejected.  But  that  would 
be  contrary  to  all  the  adjudged  cases  on  the  subject.  The  lease 
nust  be  taken  to  be  good  or  bad  on  the  face  of  it.  Now  this 
case,  on  the  face  of  it,  imports  to  bind  the  reversioner  as  well  as 
^he  tenant  for  life.  But,  inasmuch  as  the  tenant  for  life  has  ex- 
ceeded the  power,  the  lease  cannot  bind  the  reversioner,  and  is 
therefore  void.    Another  argument,  which  has  been  used  for 

the 
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7(7.     the  deCendaott  U  )Skcvmc  without  feundatioiu    For  a  kaiee  ii 
obliged  to  pay  rent,  cren  though  the  preimses  ^a14  be  buxned 


^      down*    Thojc  cases  in  equity  therefore  muat  haft  tvned  upoa 
iSttBAu-  particular  circumstances.    Mr.  J.  BuUer  then  read  the  case  of 
Pindar  t.  AinsUj  and  RxitUr  (a). 
GaoiEf  J.    Of  the  same  opinion. 

Poatea  tp  the  pUnisC 


j£^$*  GaiFFiTHs,  ^oin^/  Wjuluams. 

Paymf  mo-  nriQis  was  ta  actiOtt  ?pf«ff>  the  ^t^'gpditnt  as  aa  atloncjf 
Couff,         -^  for  oegligenGe  in  not  entering  up  judgment  on  a  w»inat<if 
»I'^/^'st(Dniey  against  a  debtor  of  the  piain^^  by  which  he  hsdta 
^^bid.i  1  l^^^uri^-  The  defendant  pleaded  the  gensraliasnefaQdafier* 
vfaere'the   .waida  obtained  a  judge's  order  for  paying  money  into  Cptu 
foT^q!^  Notice  was  given  to  the  defendant  by  tfaeplaindTf  attonqrdot 
tfatedda-     the  payment  was  ifregular,  and  that  he  should  not  tabs  it  oottf 
j^^^er  Courti  but  about  ten  d;qrs  before  the  trial  the  pfauorssctit 
"f^^^  u  ^^^  ^  nmiey  out  of  Courts  and  afierwardi  tlie  pUotiff  sb- 
urcgubr:     taiocd  a  vcrdict  for  the  cxaa  sum  paid  ialD  Conrt; 
pUiAtiffuke     On  a  former  day  .BsuMr  obtained  a  rule  to  shew  canst  vkf  Ac 
the  money    yerdict  which  had  been  given  for  the  plaintiff  should  not  k  let 
Siereby       aside^  and  a  rerdict  entered  fat  the  defdadant 
7^>^^^^«       Douglas  and  Milla  now  shewed  cause,  and  contended  dBtfH 
andcuinoc'  thjs  wag  an  action  in  which  nnKquidated  damages  wwe  dsanJ^ 
£^*^.  thedefendantoouldnotpaymoneyintoConrtnsof  owns*  to 
diet,  uakss  even  if  hSe  €Ould»  this  was  too  late,  k  being  after  pla  pbM 
m^^^vi    I  Wils.  '57*  Barneti  a79-  And  that  irregularity  is  set  einltf 
MUiTnT      ^  plaintiff's  agent  taking  the  money  outof  Court;  for ile|iiii»' 
The  pUin-   tiff  cannpt  be  in  a  better  situation  by  those  meaoa  thanbiauii' 
bfthe^r'  have  been  if  the  defendant's  attorney  had  paid  tlisasffr'^ 
of  hu ittor-  iiig  hands.  And  even  in  that  case,  unless  tbaie  had  bscsspl^ 
in  town,      puu  Jarrem  t^nUnuancty  the  plamtiff  must  hafie  obtaiani^^ 
diet    For  nothing  can  be  taken  advantage  of  under  Aegeaoal 
issue  but  that  which  happens  before  plea  pleaded.  Sabm^* 
Mmtapm^  Zhagl.  loi*    RiynOdt  w.  BurOgg,  Dtt^  io(.  a 
47  («).    Besides,  the  agent's  taking  the  money  out  of  CM 
ought  not  io  conclude  the  plaintiff^  after  hia  attomcf  M  o- 
pressly  given  notice  to  the  defendant  a  attorney  that  k  m^ 
not  take  the  mcmey. 

(«)  SedTtd.  JE«M#T.  IV«ii«r,  poK.  J  viLz8& 

Tie 


IN  THE  Tynvn-KrtMtu  Viae  ot  GEORGE  Ul.  711 

The  cxmniel  ia  sapport  of  thentk  wene  stopped  bf^GcNUt^    1^7, 

AsHHURSTj  J.  This  payment  of  mooof  ^pis  ongiaaUf  ine*  >- 

;itIar;fortfai#isooto8KofdwMa(:lioatiovUctkaon^  ^^^^^ 

^tricdf  speaking,  Ise  pvd  ano  Comt  %  but  chat  incgiilaritj  m$$  WiuiMt. 
canned  by  cbe  phindff 's  lakiiig  it  out  <tf  Cowt.  He  dJiouU 
lave  applied  to  dmhugt  the  ride  as  irregularly  obtained ;  but 
nstead  of  that,  he  receired  the  money  which  was  paid  mio 
Court,  and  went  down  to  trial.  It  is  no  objection  that  the 
igent  in  town  toek  At  foooey  out  of  Court,  becauae  he  acted 
u  the  plmiiitilF's  attorney  ia  towai  aod  diettfoie  the  plaintiff  it 
coadaded  by  lua  aete. 

BuLuta^  J.  Where  the  defimdant  ia  entltW  Co  pay  amiey 
mto  Giuft,  it  t«  a  aatter of  courae  bcfofe  plea  pleaded ;  and  aov« 
•^^en  after  plea,  it  is  petpetoaily  done  by  obtainnig  a  jttdge'f  efdcr 
for  that  parpoee.  No  iaooayenicnec  easues  to  cither  party  fnm 
diis  practice ;  becaose  if  any  eapeoae  haa  been  iacuRad,  that 
i«  ordeved  Do  be  paid  at  the  tine  of  obtasmag  the  nde,  Aad 
this  leads  So  the  fartheraaoe  of  justice;  for  if  the  dcfeadaatpay 
into  Court  what  as  really  dnCt  the  plaiatiff  oagM  >n  juatice  to 
take  it.  Tbat  is  the  eaae  b  geoeraL  It  is  true  iadeed  Aat  the 
defendant  in  tkts  aetioa  ooald  aet  in  atrictaess  pay  aaeaey  insa 
Court,  beeaaae  it  is  fienmdsd  ia  danagas }  but  if  ibe  plaiadff 
had  inteaded  to  object  to  it^  he  should  have  ^plied  te  diicbaf|r 
the  rule.  But  he  has  aeqaiesoed  uader  this  Older  by  taking 
the  money,  aad  thesefiBie  is  estopped  from  sayiag  that  the  de- 
Cndaat  ooald  not  pay  moaey  into  CourL  It  has  beea  aaid  Chat 
this  is  to  be  oonsideied  ia  the  same  light  as  if  the  defiwidattr 
had,  after  plea  pleaded^  actaally  paid  so  mueb  aioney  to  the 
piiintiff  as  a  satisfaction ;  in  whieh  case,  unkis  there  bad  been 
*  plea  ^iH/  Jarmm  emiiMumc0f  the  plaiatiff  uroald  have  beea  ea- 
t'tfed  to  a  verdict.  Bat  this  is  estsemely  diAicnt  firom  diat 
^*^j  for  these  the  payaient  would  be  the  aet  of  the  party,  bat 
^  payment  under  a  rule  obtained  is  the  act  of  die  Court, 
*^  thercfoie  couM  not  be  pleaded  ^air  dmrreiu  cmiimimm 
Thcaifi  a>  tJie  ageat's  talcing  the  money  out  of  Court,  it  is  die 
^me  as  if  ic  had  been  done  by  the  platotaffhsaiseif*  For  wfaeie  £3  £^^ 
tbeve  is  aa  agent  ia  town,  aU  aotiees  axe  gtfeu  to  htai,  aad  are  s^} 
^ot  sent  faifeo  the  ooaatry. 

9^^  J-  Here  dv  objectiee,  if  good,  is  waived.  For  the 
fittntiff  iscatopped,  by  taidag  the  aMsey  out  of  CoHSt,fniai  tab- 
'^  ^dwaatage  of  aay  irregularity.  Thete  waa  daie  eoougb  for 
*^  H^  to  baaa  wdaisa  inio  the  eoa&try,  after  he  had  taken  the 

money 


7it  CASES  in  EASTER  TERM, 

1787.     monej  out  of  Court ;  and,  after  that,  the  phmtiff  oogbt  not  tt 
have  proceeded  to  trial. 


®"JTJ]J"*      The  Court  made  the  rule  absolute ;  directing  that  Ac  plamtiff 
WiLtiAMs.  should  have  costs  to  the  time  of  the  money  being  paid  into  Coait, 
and  that  he  should  pay  the  defendant  the  subsequent  costs  («). 

(a)  Ante  619.  &ed  vid.  SitveMtm  r.  TVrir,  p.  4-  ^oL  lo>;  ^  ^^'^  v*  ^^ 
ib.  emirs  at  to  coics. 


Msy  9th.'  GooDALL  and  Others  against  Dollet. 

IL^rfMl^  npHIS  was  an  action  by  the  indorsee  of  a  bifl  of  adaip 
land  bin,  •*-  against  the  indorser,  tried  before  Heathy  Justice,  at  Ac  ba 
ilitl't  f^"  assiacs  at  Wammck.  The  biU,  which  was  dated  on  the  jfkdi> 
^chU%  ««"*«'  1786,  was  drawn  by  one  Lutwjcb  on  JJmRi^i^ 
filled,  and  favour  of  the  defendant,  and  payable  sixty-five  dap  aftadait 
^L  to  hS  ^^  defendant  indorsed  it  to  the  plaintifii.  The  bitt  was  ttt- 
indorser,  the  dcrcd  for  acceptance  by  the  plaintifi^  to  Rutteroa  8diof  X** 
be  discbll^.  w#i*^,  who  refused  to  accept  it.  The  first  advice  givtn  of  to 
*^^nt*  '^^*^  ^J  ^  plaintiffs  to  the  defendant,  was  by  a  letter  datd 
piopoiaib^  the  6th  of  January  following,  which  only  mentioned  geocrail; 
t^piJ^A^''  the  return  of  thebill,withoutspecifying  the  timeordrcnmstanct 
biU  by  in-  of  the  tender  of  the  bill  to  Rutter^  and  his  refusal.  The  IhU  «• 
made  wkh-  V^^^  on  the  II  th  of  Jmsuary  /  and,  on  the  next  day,  the  defeod- 
uJteerfThe  ^^  ^^^^  *  proposal  to  one  of  the  plaintiffs  to  pay  die  hill  kj 
indonee't  instalments.  Heathj  Justice,  was  of  opinion,  that  as  diis  pn^ 
no??'wluver  ^^  "™*^^  ^"^^'  ^^  ignorancc  of  all  the  circumstances  of  tbc 
rfthe  want  case,  which  it  was  material  for  the  defendant  to  know,  hcw« 
InT^K!^!^.  discharged  by  the  laches  of  the  plaintiffs}  and,  in  consequojcc 
7  Sd!'»«".  ®^  **^  direction,  the  jury  found  a  verdict  for  the  dcfciMUnt 
%  Camf.  A  motion  was  made  by  Lee  for  a  new  trial  on  two  grounds} 

^^^'^  First,  That  as  notice  in  this  case  could  not  hare  been  of  anyscf. 

▼ice  to  the  defendant,  inasmuch  as  Rutter  was  insolrest  vko 
the  bill  was  refused  acceptance,  it  was  not  necessary  »  P^ 
notice  before  the  bill  became  due,  and  the  indorser  sffl  con- 
tinued liable.  Secondly,  supposing  he  might  onceb»«^" 
advantage  of  the  plaintiflF's  laches,  yet  he  had  waived  to  ad- 
vantage by  his  subsequent  promise. 

Batguy  shewed  cause.  As  to  the  first  point;  itispcrf<BC^ 
clear  that  the  plaintiffs,  if  they  meant  to  resort  to  the  defeodaot, 
should  have  given  immediate  notice  to  him  of  the  hiffs  bang 
dishonoured  j  instead  of  which,  they  suffered  a  long  space  of  tii* 
to  elapse,  by  which  neglect  they  have  discharged  die  defendant. 
As  to  the  other  point  %  the  defendant  cannot  be  said  to  bive  made 
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bimself  liable  by  his  subsequent  conduct ;  for,  if  that  were  8<^     1^87* 

the  same  reasoning  vould  have  governed  the  C2se  of  Blesard  znd  

Hirst  (a),  where  there  was  an  absolute  promsi  to  pay.    That  ^^^^^^ 


therefore  was  much  stronger  than  the  present ;  for  here  the  party   Doi.let. 
did  not  absolutely  say  that  he  would  pay  the  bill;  but,  under  an 
ignorance  of  all  the  circumstances,  he  proposed  to  pay  it  by  in^ 
stalmencs.    This  then  at  most  was  only  a  comBthnal  afevy  and 
not  being  accepted,  was  the  same  as  if  it  never  had  been  made. 
Lte  and  Dajrell  in  support  of  the  rule.    The  case  of  Bkiord 
and  Hhrst  was  materially  dificrent  from  the  present  \  for  the 
ground  of  that  decision  was,  that  if  notice  had  been  given,  it 
would  have  been  extremely  material,  as  the  drawer  continued  in 
credit  for  three  weeks  after  the  bill  had  been  dishonoured.    But 
here  it  inras  utterly  impossible  that  notice  could  have  been  of  any 
service  whatever,  for  the  defendant  being  the  only  indorser, 
could  not  have  resorted  to  the  drawer ;  for  in  truth  he  became 
insolvent  immediately  after  the  bill  was  tendered  for  acceptance. 
But  supposing  the  neglect  of  the  plaintiff  had  at  one  time  dis- 
charged the  defendant  from  payment,  yet  he  made  himself  ^ub* 
sequently  liable  by  his  ofler  to  pay.    And  no  argument  can  be 
drawn  from  the  ulence  of  the  Court  in  BUsardzxA  KtrHy  for  that 
point  was  never  mentioned  even  in  argument ;  but  if  it  had  been 
urged,  it  would  have  been  decisive  in  favour  of  the  plauntiff. 

The  plaintiff's  counsel  also  ofiered  to  procure  an  affidavit,  that 
the  drawee  had  no  efiects  of  the  drawer  in  his  hands  at  the  time. 
But  as.to  this,  the  Court  were  of  opinion  that,  as  between  these 
parties,  that  would  make  no  difference. 

AsHHURST,  J.  The  case  of  Blesard  v.  Hirh  goes  the  whole 
length  of  deciding  the  present.  It  was  there  determined  that 
though  it  was  not  necessary  that  the  holder  should  present  the 
bill  for  acceptance  before  it  became  due,  yet  if  he  do,  he  must 
give  immediate  notice  to  the  person  from  whom  he  received  the 
bill  in  case  it  is  dishonoured.  Here  such  notice  was  not  given, 
and  therefore  the  defendant  was  discharged.  But  then  it  is  said 
that  he  made  himself  subsequently  liable  by  his  proposal  to  pay 
the  bill  by  instalments»  wluch  amounted  to  an  acknowledgment 
of  the  debt.  That  argument  might  as  well  have  been  urged 
in  the  case  of  Blesard  v.  Hirst  as  the  present,  if  it  had  been 
thought  material.  For  there  the  indoTscr  absolutely  promised  to 
pay  the  biU  on  his  return  from  Leeds;  but,  on  his  being  appri2ed 

(a)  5  Burr.  1670; 

that 
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Qowmdu, 


I7t7.     Aathewiipot  tomnJ  by  hwr»  he  wfaiiJ,    AniycttlHi 
MCbeidtsawwcriiftliewnit(rfnock&  Ttei 
ttfonger  ose  dtts  tlie  piviroci  hrt  hoe  the  < 

t»MitY.  iBRle  t  imdkkml  ^  !»  pif  bf  fatfihfMii,  wfaidi^  Wiig  » 
jccted,  put  aatten  ia  the  saoe  ftcntisft  » if  no  ofc  lad  ben 
waAt.  The  defeadwe  tfan  haA  a  fi|ht  t»  ttaoi  OD  ds  nt 
tide  of  bvri  «ad  by  Imt  he  ie  nor  boisad  to  pejr. 

Boixn,J.  It  kndwr  csmoedhBrydbcm  dircncrf 
JMmm/ f .  iflr^^  it  ahottid  hslie  been  OHMfe  a  doidii  whe^ 
tiee  of  noo^ioesjitaMoef  in  thecaae  o(  ati  iidaad  bittaf  caA^gi^ 
wae  necetiity  to  be  giiM  fa  dM:  deavcr.  forithBdhrt^bn 
iitltedfKaf  noiiee  was  neoesoryiobejioeanK  thecaaei 
bHb.  BtttnonemioftitdiercnHrfeef  thelpaataf  ] 
tprf^^byaaiibBC^ueatfMfliiw^  anddntvaisi 
ewe  dton  the  pfeaem;  for  dw»r  tpas  an  mfnt$  pwiit  la  p^ 
by  dM  iodorttf :  bot  in  cfab  caae  dicae  «aa  enly  o  mdtmi 
ftmtkt,  trideh  nw  made  by  the  defiaadaat  ander  o  lata!  ^ 
taace<rf'ait  the  cmumicaiieeaitSMioetothe  biH  hsnaffatfi 
didiuiiaoieA  AH  dtis^is  ao  anevptr  to  an  s 
daraar.  iMifdieaaionhodbeaft  bfooght^^ianiaidiei 
1  thoaRl  haoe  beau  ^rilBng  lo  ktin  dioaflMaMiao] 
dtawerhadooaficctahidiahaodrofdiotewdfi.  Tboioaril 
bettodM  caieof  JMbriirir,  JMMaa(«>  IfJLdnnraaA 
k  0iaatbefeteia^rBHl>drdMkofaaac«ata  ha  lie  beads; 
.  adwiiaiai'behaaiiorigttaodwwaatihiaa?bntifdtadiaotybo 
noeflbaaaiotbobaHidlaalthedaafMa^  boaanMtbein^mi^ 
want  of  nodce  that  the  dnaaae  tril  net  fmy. 

Gftoai^l.    If  Aeia  ha  ai^diieiadeabettaeeadiBaBeof 
Jfeonii^iiSrieandtbepramt,  leoiinfapaQroffddadefaMfatt 
lorMdteMei^duaoiMeoaJy  ai4iiirfaiarfg^to|payybaidtf 
«aaa;|taftfiw'/mMHfbf  die  daSeadantao  take  «p  tbeUlsh 
atQuancd  nom  JLawfc    That  cucr  dMjafoaei  besiig  piepoff  * 


^Am^^^ 


BlICB 
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1787. , 
BiftCH  against  Sharland.  ^^ 

pHE  defendant  being  in  execution  at  the  suit  of  the  phin-  AbonaiinA 
^   tiff  in  SefUmber  1785,  a  commission  of  bankrupt  issued  "^^^  <^ 
rainst  him,  and  he  was  djcdarcd  a  banhmpt.    Soon  after,  in  conte 
rder  to  rqpin  his  Kberty,  he  gave  the  plaintiff  a  bond  and  war-  1^]^^^ 
mc  of  acicmey  to  confess  judgment  for  the  old  debt.    That  ^^ 
ond  and  warrant  of  aetotney  hatbg  been  put  in  force,  the  de-  bmkn^uy* 
mdmt  obtained  a  rule  to  shew  cause  why  he  should  not  be  dis-  ^bt^^ 
hargsd  out  of  execution,  hating  obtained  his  certificate,  upon  Uhtrty.u 
he  gtovoda  that  the  bond  and  warrant  of  attorney  were  bad,  no  ^^^'^[1^ 
Sfcmscy  on  his  behalf  having  been  present  when  they  were  exe-  fins«,aUh«r 
uted }  or  supposing  they  were  valid,  die  debt  might  have  been  dcbtT* 


iioved  under  the  commission.  ^^^^^ 

Afiaf<9  shewed  cause.    As  to  the  first  objection,  the  case  of  if  «Im(*» 
Fdl  7xAIbkf(a)  ia  deeistve.    It  is  there  said,  that  the  rule  of  ^^^^^^ 
SaMir  Temi,  t$  Car.  2.  which  requires  that  an  attorney  on  the  ^^^^^^ 
part  of  the  prisoner  should  be  present  when  a  bond  and  warrant  hLaocM* 
rf  aetomcy  are  executed  by  him,  only  relates  to  persons  in  «»»-  ^^^2^ 
(ody  npdA  amnt  pioeess.   With  respect  to  the  present  ground,  ihooUte 
te  oU  dkbt  Was  extinguished,  and  a  new  consideration  arose  S^^ts 
Ufoti  whsdi  die  bond  and  warrant  of  attorney  were  given,  which  ^^^J^ 


openieA  an  a  new  debt.    That,  dierefore,  being  subsequent  to  tfat  boad 
As  banknqpcey,  could  not  be  proved  under  the  commission.      ^tT^ 

Addwbh  hi  support  of  die  rule,  abandoned  the  first  ground  i  [rTJtitJ 
hot  contendnd,  that  the  giving  the  bond  and  warrant  of  attorney  /-/^^^^  -   28/. 
f»  (soahm  judgment  for  diesamcdebt,  and  to  die  same  phdntifl^ 
did  not  raise  a  new  debt^  and  dierefbre  might  have  been  proved 
•Ddev  the  ooaunisrion. 

f^Qtriofm  This  certatnlyis  to  be  conridered  hi  die  lightof 
a  flew  debs  arimg  upon  a  new  consrderation,  because  the  bond 
Ml  watvant  of  attorney  were  given  in  order  to  procure  the  de- 
fcadaatfs  liberty.  The  <M  debt  was  thereby  extinguished.  That 
point  waa  decenmned  m  the  caae  of  Figers  and  jttirich  (i),  and 
tt  >9ari  and  fnOf  hi  die  Term  Reports  (c).  This  is  die 
*«ae  as  if  a  new  promise  had  been  ghren  for  the  same  debt 
^pw  the  ««ne  consideration,  even  after  a  certificate  obtained^ 

(«)Gw/.sgx.vii^a«r»sa4f.  AP.      (J)4J^.S48^       (OAaft.Ji^ 

which 
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1787.     which  would  operate  as  a  new  debt,  because  the  old  debt  ri 
—  remained  in  equity. 


BiwH  Kttic  discharged  (4 

againtt 
SBAaVAiU).      (^j  Vide  post  Parkiatm  v.  Qma^  3  yd.  616.  u  to  ciecutkm  of  bond  «d wmr 
by  a  priioarr. 


JPriJay,  MACKENZIE   It^na/W   MACKENZIE. 

An  affidavit  npHE  defendant  having  been  arrested  on  the  follomig  ai- 
bail,  ttathg  davit^  Bower  obtained  a  rule  to  shew  cause  why  he  shooed 

•JTTI"      not  be  discharged  on  filing'  common  bail.    The  affidavit  was  ia 
defmdant,     the  foUowiug  tcrms  :  That  the  plaintiflF's  sister,  A.  Axkn»y 


upX^^'  by  her  will,  gave  and  bequeathed  unto  the  plaintiff  loci  anJ 
yggeT'oo'*  directed  that  the  same,  with  the  other  legacies,  should  be  paii 
jSTuiiatnx^  immediately  after  her  death,  and  made  tlie  plaintiFs  daugto 
^n'lla? ^^^^^^^Y  legatee.  That  the  plaintiff's  daughter,  after piwc^ 
mmmmti/  the  will,  married  the  defendant,  and  in  &^/infcr  1785  the 
O^phLiJ,  plaintiff  received  a  letter  from  the  defendant,  containing  (as  tk 
mireceMMg  defendant  mentioned  in  the  letter)  a  copy  of  the  testatrix's  vS; 
caJ^LJ!Z'i  in  which  copy,  which  was  written  by  the  defendant,  it  v» 
^^'IrfJ'  stated  that  the  legacies  were  to  be  paid  at  the  expintion  of 
u  ibede/ei»d'  twclvc  mouths  after  the  death  of  the  testatrix,  and  not  immc- 
^^thlJl.  diately  after  that  event,  as  tlie  truth  really  is.  That,  in  the  saia 
fore  thai  the  letter,  after  stating  securities  belonging  to  the  said  testatrix » 
JLhuUked,  the  amount  of  280/.  in  his  custody,  the  defendant  ptomisedto 
roffic^dy  pay  the  plaintiff  his  legacy  of  100/.  in  ilf4ij^  foUowiog.  1^ 
potitivc.  the  plaintiff,  not  receiving  the  said  sum»  caused  sevcial  appEca- 
^1  *  '  tions  to  be  made  to  the  defendant  for  payment  thereof  wiito 
effect  i  therefore  tie  defendant  is  justly  indeked  to  the  fUa^'» 
the  sum  of  lool.  for  the  reasons  herein  befare^fmntioned. 

Chambre  shewed  cause,  and  contended  that  the  afidant  wi 
sufficiently  positive  to  hold  the  defendant  to  bail.  In  ^^ 
and  Richardson  (a),  an  affidavit  that  the  defendant  vii  Wcitcd 
to  the  plaintiff  in  such  a  sum  as  be  confutes  it^  was  heU«fidcnt. 
This  affidavit  is  more  certain,  for  the  defendant  notodf  «^»^' 
positively  to  the  debt,  but  also  shews  the  foundatioo  oi  it. 

AsHHURST,  J.    An  affidavit  to  hold  to  bail  must  bcposi»«» 

and  nothing  ought  to  be  left  to  be  collected  by  bfcicwe.  Bu 

affidavit  is  not  sufficiently  positive  as  to  the  dd)t,  but  it  ^ 

have  stated  in  addition  that  the  sum  was  still  due  and  impair 

-  If  it  had  so  done,  I  should  have  held  it  sufficient. 

(«)  a  Burr,  zoja. 
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Bui^LBft,  J.    There  b  a  dificrencc  between  the  pracdce  of    1787. 
his  Court  and  that  of  the  Common  Pleas.    In  this  Court  the  af« 


idavit  must  be  positive  as  to  the  debt : '  Bur  there  the  defendant    kkns» 
s  sufieted'to  file  a  cross  affidavit,  and  the  plaintiff  may  afterwards     ^^P^ 
file  an  additional  one,  in  order  to  supply  the  defects  of  the  first.    ftsNsia. 
rherefore  as  no  cross  affidavit  is  permitted  to  be  filed  in  this 
Court  in  answdr  to  the  plaintiffii,  it  is  absolutely  necessary  that 
the  affidavit  on  which  the  defendant  is  held  to  bail  should  be 
positive.    Now,  in  this  instance,  the  plaintiff  does  not  swear  that  (^  ^^ 
the  debt  is  still  due}  it  may  be  true  that  he  made  several  appli* 
cations  without  efiect,  and  yet  it  may  have  been  paid  afterwards. 
This  Court  are  so  strict  in  construing  affidavits  to  hold  to  bail, 
diat  in  one  instance  they  held  an  affidavit,  thai  Ae  defendant  nvae 
IndAted  to  the  plmntiff  in  5000L  fri^  money  had  and  jr^ceived^  and 
fir  which  be  bad  not  accoimted,  to  be  insufficient;  whicb  was  a 
much  stronger  case  than  the  present:  and  if  I  am  not  mistaken, 
the  case  which  was  cited  at  die  bar  has  been  since  over-ruled. 
An  affidavit  to  bold  to  bail  must  be  as  strong  and  positive  as 
an  affidavit  to  change  the  venue.    The  cases  of  assignees,  execu- 
tors, fgfc.  (a)  are  exceptipns  to  the  general  rule.     They  are  per- 
mitted to  swear  as  to  their  belief  only,  which,  from  the  nature 
of  their  respective  situadons,  is  as  much  as  they  can  do. 
PerCuriam^  Rule  absolute  (»). 

{a)  Vide  SBeMom  r.  Baktr^  aate,  83. 

(^).Vjde  Jf.BLX.CB.US'l  kWlaUrr,  Ct^eUne^  poit. 5  voL 364. 


Turner  and  Others  against  Peartb.  ^m^^ 

May  zith. 

^HIS  acdon  was  brought  for  withdrawing  suit  from  the  AooUce- 
"^    miU  of  the  plaindfis,  situated  within  the  manor  of  Leeds,  tioa  to  the 
which  suit  they  claimed  as  lords  of  the  said  manor.    The  de-  ^ha»eHiM^ 
fendant  at  die  trial  before  Mr.  Baron  Perryn,  at  the  last  asttxes  ^T^*^. 
at  Jerk,  set  up  an  exemption  as  bemg  situated  witmn  the  manor  b  nota  suf^ 
of  Wbiikerk  cum  membris,  which  was  part  of  the  possessions  of  m^ofi»- 
the  knights  of  St.  John  of  Jerusalem,  the  tenants  of  which  manor  *^  ^ 
had  always  been  exempt  from  doing  suit  to  the  mill  of  the  .lord  S^trid! 
of  die  manor  of  Leeds.    It  appeared  that  the  manor  of  JThitieHk  ^^^ 
extended  into  the  manor  of  I^eds,  and  the  defiendant  brought  ««V^  ^^ 
evidence  to  prove  that  the  bouses  in  respect  of  which  this  ex-  ^^^Mtilw 

Vol.  I.  3  B  en^doo 
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1987.    emptlon  was  claimed  were  situated  within  tbat  paitof  WViff^ 

and  were  disdx^;uiahed  b7  the  markef  across.    The  jury  fcm^ 

^^a/W*  *  ^^^»<^'  for  ^^c  defendant;  and  a  new  trial  was  roored  for,  tte 
ViAKTz.  term,  upon  two  grounds :  First,  That  it  was  a  mdi^  iijuna 
evidence.  Secondly,  Upon  an  affidavit,  that  it  had  ^ecn  dis- 
covered since  the  trial  that  five  out  of  nine  of  the  witnesses  as 
the  part  of  the  defendant  were  interested  in  the  event  of  tk 
cause,  and  therefore  were  incompetent^  and  ought  not  tp  ba« 
been  received.  The  ground  of  their  incompetenqf  was  stated 
to  be,  that  they  contributed  towards  tbp  relief  of  the  foord 
Lieds^  and  that  the  overseers  of  the  poor  had  contributed  twentj 
guineas  towards  carrying  on  this  suit  in  respect  of  the  v^Af 
house,  which  was  one  of  the  St.  John*%  houses,  and  daisied  4 
similar  exemption.  In  an$wer  to  thi^  an  affidavit  was  nadt  bj 
those  witnesses,  that  they  did  not  know  of  this  subscnpdoQ  at 
the  time  they  gave  their  testimony. 

Cockelly  Serjeant,  JFood  and  T^ing^  shewed  cause  against  the 
rule;  and  as  to  the  second  objcptipn,  they  contended  tbati 
came  too  late,  even  if  it  were  entitled  to  any  considcr^tjpn  at 
all :  For  in  strictness  no  person  could  be  objected  to  as  an  ic- 
competent  witness  after  he  had  been  ^^om  in  chief.  In  At^- 
bams  and  Bunn  (a),  where  ^  witness  was  not  objected  to  till 
^ifter  his  examination.  Lord  Mansfield  said,  <<  in  strictness,  the 
*<  objection  comes  too  late  after  he  has  been  sworn  in  chte^  eza* 
<(  mined  and  cross-examined.  The^trictnessof  law,  in  this  reject} 
<<  is  very  wise  and  ought  to  be  adhered  to,  for  the  relaxation  naf 
<<  be  abused,  and  must  always  occasion  waste  of  time."  Bat  at  all 
events,  supposing  the  objection,  could  be  gone  into,  some  of  dv 
most  material  witnesses  did  not  know  that  the  houses  to  wiiicb 
they  belonged  did  contribute  towards  the  general  fund  at  dtf 
time  that  they  gave  their  evidence  :  So  that  all  objectioo,  k 
point  of  interest,  is  entirely  dpne  awa^y  from  theip,  «d(j«c 
were  others  >yho  had  no  interest  whatever. 

Chambre  and  Law^  in  support  of  the  rule.  If  a  witK»  ]»» W 
interest  in  the  cause,  however  small  or  remote,  th^t  fiUm^ 
him  incompetent.  Here  the  witnesses  not  only  iclaimed  ivspi» 
exemptbn  in  respect  of  the  poor-house,  but  likewise  cootriN^ 
.to  the  defence  of  this  acrion.  In  thecaseof  ^rAr#&dinx^&% 
Lord  Mansfield  was  Qnly  staring  what  ba4  beep  the  SOP^At 


(«)  4  Burr,  %%$%, 

doctiisc 
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doctrmein  fcapecfc  to  wilwsaet ;  and  lieceftsttnly  did  ftot  intend*    1787. 
torccDgnMeitiBit»fallcstex)tent,&rhe8a78t69litbadbeenK«  ■ 
haed  in  modern  timess  and,  in  diat  instance  too,  he  held  Ac  ^t-  '^^^^ 
ncss  to  be  competent;  tfaesefore  it  was  decided  on  another  ground,    P«A»Tfc. 

The  Onmel on  eachaife aho  argued  €m  caseupon  tfi*  iheri«; 
as  to  wfaidH  the  Court  being  of  opinioa  that  the  weighr  of  ev)u 
dence  Mias  iafavonv  o£  the  verdict,  Aey  abo  discharged  t9ie  rule 
on  tliat  ground  ;  but  iikej  first  gave  their  -opinions  upon  the 
other  point* 

AsHHOBAT^  J.  The  regnlasr  time  for  objecting  to  the  com- 
petency o£  witnesses  i$>  at  the  tiiai.  Tht  ancient  doctrine  on  thi» 
head  was  so  stnct,  that  if  a  witness  were  once  examined  in  chief, 
he  couU  not  afterwavds  be  objected  to  on  the  ground  of  imerest. 
Perhaps  that  strictness  may  in  some  degree  be  rehsedby  the  cus^^ 
torn  of  suffering  witnesses  to  be  examined  conditionally,  which  i» 
only  waiving  the  objection  for  the  time.  But  still  the  obfectfbn 
must  be  made  at  the  trial.  Besides,  the  affidavit  on  the  part  of 
die  plaintifis  is  answered  as  to  the  bias  which  might  be  supposed 
to  be  on  their  minds  ^  for  they  swear  that  they  did  not  know  of 
any  subscription  at  the  time  of  giving  their  evidence. 

BuLLER,  J.  There  has  been  no  instance  of  this  Court's  grant- 
iag  a  new^  trial  on  an  allegation  that  some  of  the  witncsses^ex* 
aniinedzwere  interested;  and  I  should  be  very  sorry-  to  make.lho 
first  piocedent.  Anciently,  no  doubt  the  rule  was,  that  if  there 
were  any  objection  to  the  competency  of  the  witness,  he  riiouU' 
be  examined  on  the  voir  direg  and  it  was-  too  late  after  he  was^ 
sworn  m  chief.  In  later  times,  that  rule  ha»  been  a  little  re^ 
bxed;  but  the  reason  of  doing  so  must  be  rememberedi  It  is 
not  that  the  rule  is  done  away,  or  that  it  lets- in  objections  which 
would  otherwise  have  been  shnt  out.  It  has  been  done  princi- 
pally for  the  convenience  of  the  Court,  and  it  is  for  the  further- 
ance of  justice.  The  examination  of  a  witness,  to  discover  whe- 
ther he  be  interested  or  not,  isfrequently^to  the  same  cfieet  as  his 
examination  in  chief:  So  that  it  saves  time,  and  i^more  cot^ 
^^ent  to  let  him  bo  sworn  in  diief  in  the  fifot  instance ;  and  ia 
<^>M  it  should  turn  out  that  he  is  interested;  it  is  then  time 
enough  to  take  the  objection.  But  there  never  has  yet  been  a 
ease  in.^rinch  the  party  has  been  permitted  after  trial  to  avail  . 
himself  of  any  objection,  which  was  not  made  at  the  time  of 
ti^e  examination.  But  in  the  present  case  there  is  not  the  least 
foundation  for  this  Court  to  interpose  *,  for  it  cannot  be  said 

3  B  2  that 
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1787.     that  the  witnesses  were  swayed  by  this  mterestin  the  least  dejict 

■  I  do  not  say  that  it  might  not  have  been  a  gioand  to  tkfctxtB 

'^*'*r^*    their  testimony  on  the  trial,  supposing  the  wfcolc  of  wtoc « 

Pbartx.    suggested  by  the  plaintiff  was  true :  bnt  it  would  have  beesia^ 

oessary  to  have  determined  another  question  fiist,  Whedienk 

houses  in  respect  of  which  the  witnesses  are  supposed  lohri^ 

teicsted  were  really  houses  formerly  belonging  to  the  knii^^ 

St.  yibn  of  JemtaUm^  befate  any  dedsion  could  have  beenoBir 

on  their  conqpetency  ?  but  at  any  rate  we  will  not  pemnttks 

to  make  the  objection  now.    "Wliefe  it  appears  that  one  or  mi? 

material  witnesses  who  were  examined  on  a  trial  were  imots* 

€d|  it  may  afterwards  weigh  with  the  Court  as  a  drcuoisaoB 

for  granting  a  new  tria^  provided  the  merits  of  die  caieat 

doubcfuli  but  as  a  substantive  objection^  I  am  ckariyitfopaiofi 

diat  it  ought  not  to  be  allowed. 

Gross,  J.    As  to  the  competency  of  the  witnesses,  it  is  b^ 
contended  that  in  point^of  law  we  are  bound  to  reject  tbdr  tes- 
timony now.    This  thea  is  an  application  to  our  ifisaetioo;  vi 
the  question  is»  Whether  that  should  induce  us  to  reject  tba 
evidence  after  verdict  2  If  this  objection  had  been  made  befioR 
me  at  the  trialy  perhaps  I  might  have  admitted  it;  but  then,  bf 
the  rule  of  law,  objections  of  this  nature  must  be  ma^attk 
triaL    And  if  the  plaintiff  will  insist  upon  the  strict  mleidBmc 
to  the  iaoompetency  of  witnesses,  the  defendant  has  aseqaal 
right  to  avail  hhnself  of  tfae  rule  that  the  objection  oov  cxM 
too  late.    Formerly  the  rule  was  to  examine  on  the  vifiti 
that  indeed  has  been  relaxed.    But  this  applicadmi  itqostsv 
to  go  fimher ;  and  the  affidavit  states  no  suffident  grosnb  a 
support  c^  it.    In  the  first  place»  it  does  not  clearly  appeartta 
the  pIsuntiA  did  not  know  of  the  objection  at  die  dmeof  di^ 
trial.  It  is  sworn  very  loosely;  and  if  they  knew  of  itat  tbton^ 
that  would  be  a  decisive  reason  for  refusing  toallovir^* 
However^  although  no  new  trial  has  ever  been  granted  oiiocl^ 
an  objectbn»  I  do  not  know  but  that  if  a  proper  aHubnt  vat 
made,  it  m^^  have  some  influence  on  my  miodi  vbeie  Ute 
jiarty  applpng  has  merits  \  but  here  the  wdght  of  theefUeacc 
U  in  favour  dl  tfae  verdict. 

RuiediscbV^ 


1 


4A*       u  "  1^ 
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'  The  Kino  against  John  Hogg. 

^I^HE  defendani  haraig  been  rated  to  the  poor  for  <<  the  en«  a  house  and 
^  gine-hottse^'*  appealed  to  the  Court  of  Sesstoas  at  Laneasiir^  ^^Zi- 


who  confirmed  the  rate,  and  stated  the  following  case  for  the  t».wh 
opinion  of  the  Court.  S»  wtire** 

"  7«*«  ^HJgjf  was  rated  to  the  relief  of  the  poor  for  a  bttilding  J^iJ;^'^ 
«  called  The  EnpneJmu^  which  consists  of  a  bay  of  building  d»  senend 
«<  about  eighteen  feet  long  and  nineteen  wide,  in  which  there  "H^^jij^^^ 
<<  is  a  carding  machine  for  manufacturing  cotton.    The  engine  «'<  nteabk 
<<  is  not  fixed  to  the  premises,  but  capable  of  b^ng  moved  at  TiieiiJ«edr 
««  pleasure.    The  building,  independent  of  the  machine,  is  worth'  JjJJfJ^ 
*<  only  two  guineas /rr  atmum^  for  which  the  appellant  is  willing  ooc  comrol 
*'  to  be  rated.    The  building  and  machine  together  are  rated  at  ^^^ 
"  36/.  The  usa^e  of  the  town  of  JUkbesUr  has  been  not  to  rate  sencni  sea* 
«  personal  property."  CaU.  266. 

This  case  was  argued  in  this  Court  last  HUary  Term :  but  the  ^  ^' 
Court  wishing  to  be  satisfied  in  some  further  particulars  respect- 
ing the  premises  rated,  directed  the  following  rule  to  be  served 
on  the  justices : 

**  Upon  hearing  counsel  on  both  sides,  it  is  ordered  that  the 

**  order  of  Sessions  in  this  case  be  sent  back  for  the  justices  to 

*<  hear  evidence,  and  state  to  this  Court,  Whether  the  engine 

^<  mentioned  in  the  said  order  be  wdrked  with  water  or  with . 

^  hands  ?  and  whether  the  house  wherein  the  s^d  engine  sunds 

'*  be  a  dwelling-house,  or  built  for  the  puipOse  of  receiving  the 

**  engine  ?  and  whether  it  be  used  for  any  other  purpose  than  - 

**  working  the  engine  ?  and  in  what  manner  the  engine  is  put  up 

**  in  the.engine-house  ?  and  what  is  its  size  and  bulk?  and  also 

"  whether  the  owner  of  the  building  has  contracted  to  discharge 

'*  the  occupier  from  all.taxes  ?*' 

To  which  the  Sessions  returned  the  following  answen:   ^ 

"That  the  engine  therein  mentioned,  is  gtmraUj  nvoHsed 

"  vntb  nvater,  but  frequently  by  the  hand.    That  the  building 

"  wherein  the  said  engine  stands  is  not  a  dweUu^Jtouse^  nor  was 

"  It  erepted  for  the  purpose  of  receiving  the  engine,  but  formerly 

"  was  used  for  the  purposes  of  turning  bobbins,  and  as  a 

^^we^ver*s  shop,  and  is  now  used  for  the  purpose  of  canrying  qn 

*^  the  cotton  manufactory,  there  being  in  the  same  building  two 

**  other  engines  besides  the  engine  before  mentioned,  worked  as 

^aforesaid; 
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1787:^   "  aforesaid ;  one  of  which  is  also  used  for  the  purpose  of  canf- 
«  ing,  and  the  other  for  tommingi  cotton,  which  tominiog  is 


'^^^^  **  another  process  of  Ae  same  manufactory.  All  the  engines 
Sbo^  «  arc  placed  on  the  floor,  and  noways  annexed  or  fastemd  to  tbt 
*^  samij  but  may  he  moved  ai  pkasure^  and  earned  out  and  woiked 
<^  in  any  other  pbcc,  eicber  by  means  of  water  fx  manual 
<«  labour,  uid  are  not  adapted  to  any  paxticuhc  building.  Hk 
«<  frame,  in  which  the  engine  stands,  is  twelve  feet  in  kngdi, 
<<  three  feet  eleren  inches  in  breadth,  and  two  feet  mne  mcfacs 
« in  height,  the  semidiatneter  of  the  largest  cylinder,  widi  a 
<<  small  voUcT  at  the  top,  rising  twenty  inches  above  the  frime: 
« the  engine  sinking  in  the  frame  seventeen  inches.  Liemi 
«  Walwuley  is  the  lessee  of  the  premises  under  the  owners,  and 
« is  subject  by  his  lease  to  discharge  the  premises  firoiB  sD 
« taxes.  And  Hogg  the  appellant  is  the  undertenant:  but 
«  Wtimsley  pays  the  taxes." 

Cddecatt^  in  support  of  the  order  of  sessions,  contended  that 
though  the  amended  case  was  still  defective,  and  the  quesdons 
stated  by  the  Court  evasively  answered,  yet  that  sufficient  ap* 
peascd  on  the  case  to  enable  the  Court  to  adjudge  that  this  wai 
a  qMcies  of  property  rateable  to  Ae  poor.  First,  The  esgiix^ 
house,  consisting  of  the  engine  and  the  building  (which  fonn 
together  one  undivided  subject)  is  rateable  to  the  poor  under  the 
43  jEfo.  e.  2.  /.  I.  Secondly,  The  engine  itself,  indepeodeiit 
of  the  house,  as  producing  a  certain  annual  profit  widiout  any 
risk,  is  liable  10  be  rated  to  the  poor. 

As  to  the  first  \  the  case  states  that  this  property  is  rated  as  a 
house  called  the  engi;ie-house,  that  this  is  not  a  dweHing-boose, 
and  that  the  tlse  to  which  it  was  fornoerly  applied  was  nnuhrto 
the  present.  The  house  is  merely  a  case  for  the  engine,  a»i 
would  be  of  no  use  without  the  engine.  The  engine  gi?e5Btf)^ 
to  the  house,  and  the  house  and  the  engine  together  fonaaie 
entire  subject.  It  is  only  stated  negatively  in  the  case  tbt  tk 
engine  is  not  fixed  to  the^^wr,  but  for  any  thing  that  appanto 
the  contrary,  it  may  be  fixed  to  some  other  part  of  the  buitfog: 
and,  as  it  is  worked  by  water,  it  must  in  some  sort  be  fastened  to 
the  building.  In  some  respects  this  is  similar  to  a  mill,  wbeie  die 
mill  and  the  house  are  considered  as  an  entirety.  It  appears  bf 
the  case  that  Wdmsky  is  the  lessee  of  the  premses  j  wUch  most 
comprehend  the  engine  as  well  as  the  house:  And  as  he  is  to 
pay  all  the  taxes,  this  cannot  be  said  to  be  a  tax  on  hboiir,  since 
the  buUdii^  is  in  the  hands  of  an  undertenant.  ThccaseofSt. 
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NlcXmiktT  GbueesUt  (aj  h  Immediately  in  point.  There  the  Court     f 7«7» 
iaid,  <Rat  the  hotfscf  was  btrHt  for  the  machine)  and  not  the  ma- 


Ainc  for  the  honse.    It  did  not  appear  m  chat  case  that  the  ^^1^* 
macfahie  was  farf  of  the  house,  but  only  that  it  was  in  the  house.     ™«* 

And 

»  *Tb€    I6»c»  dj^MldH  th»  Chuichwirdffif  and   Overseen  of   Su  NxcbolaIi  CaU.  26%. 
GtoucitTEK,    £.  13  Cgo.  3.    £,  jR,  S.  CX 

The  case  seated  tkW  tie  nayor  and  burgNies  of  the  eiiy  of  GhmeiUr,  about  fi«l 

yeaxa  ago,  were  pM»ct»ed  of  and  entitled  to  a  house  in  the  parish  of  St.  Nitb9h»%  Glow 

tester  ;  and,  being  so  possessed,  erected  a  machiiie  in  a  street  Ifeodhig  by  the  sJdd  house, 

far  the  purpoae  of  Weighing  fnooas*  caitt^  f^c,  with  coaia  and  othev  thi»gi,  and 

have  received  at  the  rate  of  %d,  per  ton  for  all  goods  weighed.    That  the  stecl-yardj 

part  of  the  said  machroe,  by  wnidi  the  waggons^  tste»  wefe  weighed,  was  and  aU 

ways  hath  been  in  the  said  ho^Me;  and  the  said  house  is  called 'the  Machine-House. 

That  the  mayor  and  burgesses  have  no  right  to  compel  the  owners  of  waggons  to  bring 

them  to  be  weighed.    7%at  the  houKy  indepeadeat  of  the  machine,  is  worth  ^/.  per 

annum  ;  and  the  profits  of  the  machine  about  40/.  per  annum.   That  the  house  stands 

nted  thus :  "  The  mayor  and  burgesses  of  Gioiu*tttr  for  the  mag^me^Btvre  44/.>« 

i/.  z6«.** — ^The  sessions  held  that  die  pxofits  of  the  machine  were  not  nteaUe,  and 

amended  the  rau  to  5^  only. 

Jlrajwr^  shewed  cause  agauist  the  rule  for  onashing  the  order  of  sesiions.  The 
question  is.  Whether  tlie  weighing-engine  in  the  machine-house  is  an  object  of  the 
poorHra«Bt»  or  Whetfitr  the  boote  akmc  ought  to  be  rated  ?  h  appears  from  tho  casa 
that  the  thing  rated  is  the  machine-house,  the  value  of  which  is  stated  to  be  only  5/. 
Now  Bflless  die  Court  can  say,  on  these  facts  as  stated  in  the  case,  that  the  weighing- 
en^ne  is  pan  of  the  bovse,  the  enter  of  seniani  must  be  confined.  But  that  is  a 
question  of  fact,  and  as  the  justices  at  sessions  have  not  found  it,  this  Court  cannot 
presume  it.  ft  does  not  follow  that  it  forms  a  fiart  of  the  honse,  because  it  is  stated 
to  be  m  the  house.  And  though  jpossibly  the  machine  may  be  presumed  to  be  a  part 
of  the /ireeiM  by  being  let  into  the  ground,  yet  it  does  not  follow  that  it  is  a  part  of 
the  house.  Now  if  the  ea^ne  bs  aora  part  of  the  house,  the  Court  cannot  determina 
on  tlua  case  that  it  is  rateable  as  ferswaUy ;  for  the  rate  is  on  the  lyuie*  If  ever)* 
thing  within  the  house  ii  to  be  rated  under  the  name  of  the  house,  all  machines  be- 
longing x»  roamdaciuiet  wonid  be  e^aaUy  the  subject  of  taxation;  but  that  would  b0 
to  impose  a  tax  on  manufactures. 

X«r  (Solieitei^entfal)  contr^  It  is  staled  in  the  case  that  the  steel-yard  has  al- 
ways been  in  the  house,  upon  which  the  whole  machine  depends ;  the  machine  there- 
fore must  be  taken  to  be  a  part  of  the  freehold.  The  circumsunce  of  the  payments 
having  been  volunury  cannot  vary  the  question  in  this  case ;  for  there  is  no  uncer- 
tainty in  the  paymenu;  the  machine  produces  certain  annual  profits,  which  the  case 
states  to  be  40/.  If  the  house  without  the  machine  be  worth  only  5/.  and  from  its 
situation,  use,  or  any  other  circumstance,  it  becomes  worth  40/.  it  is  liable- fof*  so 
ttuch :  the  very  thing,  which  renders  the  house  more  valaliUe,.is  the  machine.  And 
in  this  case,  it  is  petfecdr  immaterial  whether  this  is  veal  ex  personal  property ;  for» 
by  the  private  acts  made  for  the  provision  of  the  poor  in  this  city,  personal  as  well  as 
teal  property  is  liable  to  the  poor-rates. 

Lord  Mansvield.^— Though  the  case  does  not  sufficiently  explain  whedierthii 
machine  or  steel-ysrd  is  anaaacd  to  the  freehold,  yet  the  nature  of  the  thing  supplies 
the  jhce  of  an  explanation.  It  most,  from  the  very  nature  of  ,it,  be  annexed  to 
the  freehold.  It  is  stated  to  be  the  machine-house,  and  the  steel-yaid  is  the  most 
valuable  part  of  the  house.  The  house  was  built  for  the  machine,  and  not  the  ma** 
chine  for  the  house.  No  objection  arises  from  the  amount  of  the  rate ;  for,  though 
no  deduction  is  stated  to  be  made  for  the  labour  of  working  the  nuchine,  or  for  the 
^*«»  and  tear  of  ic>  yet  it  is  only  rated  at  a  little  more  than  half  the  value,  i    v     .) 

^'ViLLis,}.  ccBcamd;  adding  diat  the  whole  WM  cv'idcndy  Conndcrcd  as  one  entire, 

it^l,  foe  uwss  called  the  il^dcAnir-JSUtfb  «  *    ) 

BULLtKi 
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1787.     And  though  that  circumstance  was  insisted  00  at  die  Kg,  ytf 

the  whole  was  held  rateable.    If  the  argomcnt  A  ifiiiwminiit 

'^"**^"'*  were  to  be  resorted  to  on  such  an  occasion,  it  i«  to  be  ohmtd 
H^'^     that  these  mar ufactures  tend  to  increase  the  number  of  Af^ 
in  those  places  where  they  arc  carried  on }  and  those  pawns 
who  are  the  means  of  increasing  the  poor  rate  ought  »  aa»- 
bute  to  the  support  of  the  poor.    The  fact  introduced  into  the 
case,  with  respect  to  the  usage  of  not  rating  personal  propatjt^ 
this  parish,  cannot  vary  the  present  question ;  for  till  the  «rf 
the  weighing-engine,  no  such  property  as  that  bad  beat  ntt/} 
and  yet  that  was  no  objection  in  that  case.    In  The  JS^api^ 
Salirem  (a)  the  Court  said,  that  the  usage  of  a  particular  pmj 
could  not  control  the  construction  of  an  act  of  parBamcat.  Aod 
in  3 be  King  v.  Harmon  (A),  Prcbjn,  J.  said,  usages  that  canrarj 
the  construction  of  an  act  of  parliament  must  be  universal,  and 
not  only  the  usage  of  a  particular  parish. 

Secondly,  The  engine,  as  producing  a  cetbin  annual  penni- 
nent  profit  without  any  risk,  is  rateable.  It  cannot  now  be  con- 
tended that,  as  a  general  question,  personal  property  is  BOtnt^ 
able.  In  the  case  of  the  London  waterworks  (c)  it  was  vpfi 
that  the  projects  of  a  hazardous  adventure  were  not  ftobjectsa 
taxation :  now  the  circumstance  of  having  recourse  to  8Qci^>'' 
guments  admits  generally  that  personal  property  is  rateable.  ^ 
JbJls  ▼•  Gtll  i),  the  lessee  of  lead  nunes  under  the  Cfowavtf 
held  rateable  for  the  certain  annual  profits  which  he  itcffif^ 
So  in  the  case  of  the  weighing-engine  there  was  a  oertiiocitt'' 
ordinary  profit  arising  firom  it  which  was  detcmuntd  to  beiaft- 
able.  If  it  be  objected  that  this  is  a  tax  on  bbour  and  vaiahty 


(t)  BotLER,  J.  I  i tnnot  think  thit  the  justicet  at  Scsbom  hjd  my 4i«*^ 
that  the  engine  w«i  p«rt  of  the  house,  and  the  most  mttcrUl  part,  Uam  ^1^ 
arasc  from  thence.  The  dooht  left  to  the  Court  was,  whether  prafo  «  J**^ 
But  the  rate  must  be  in  pioportion  to  the  profits.  If  a  priwte  hoMsebend'*^ 
particubr  sum,  and  it  be  converted  into  a  shop,  the  rate  most  mcmseinFI** 
the  increased  value  of  the  house:  but  if  the  shop  be  again  eonveitwlJWMn^ 
house,  the  rate  must  ptoportionaMy  decrt ase.  Tlus  can  »  simibr  to  tk  C«h*" 
SOai  while  the  waters  ate  told,  the  rate  must  be  in  propoftioo  to  the  r^^ 
from  the  sale.  la  the  present  case, the  description  is  sufficient.  ThslaBtB*" 
by  the  name  of,  and  rated  as,  the  MaOiMfH^uH  .•  It  b  one  entire  thiai. 
Rok  absolute  for  «iuashinf  the  onter  of  Sessions. 

(t)  il«M»f>f,  Justice,  was  sitiiwj  in  the  Court  of  Ghanceiy,  umfi^^ 
Commissioners  of  the  Great  Seal 

ttttif 
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turesi  the  answer  to  it  is,  that  the  tenant  is  not  to  pay  the  tax;     1787. 
and  whatever  doubt  ihnrc  might  be,  whether  the  person  who  ' 

carries  on  the  manufacture  would  be  subject  to  the  rate  in  re-  ^^,**** 
spcct  of  the  risk  he  runs,  yet  as  soon  as  the  engine  is  let,  that     ™o^* 
risk  ceases ;  it  then  produces  a  certain  annual  profit,  and  the 
manufacturer  is  not  liable. 

Biorcroft,  Coekill  Serjeant,  and  Toppings  amtri.    The  case  of 
St.  Nicholas  Glouct/ter  does  not  apply  here.    There  the  Court 
expressly  said  they  were  satisfied  on  the  circumstances  of  that 
case  that  the  engine  was  part  of  the  freehold,  and'  that  the  build- 
ing  was  only  made' to  corer  it.    It  was  fixed  in  the  street,  which 
was  the  soil  of  the  corporation,  and  therefore  it  came  witlun 
the  words  of  the  statute.    It  has  been  frequently  remarked  by 
the  Court  that  the  y  ought,  in  deciding  questions  upon  the  43 
Eliz,i.  a.  to  be  governed  by  the  words,  and  not  to  extend 
them  by  construction.    Now  there  arc  no  words  in  that  act, 
which  can  justify  the  present  rate,  unless  the  engine  be  consi* 
dcred  as  part  of  the  tenement.    In  the  first  place  it  is  a  rate  on 
a  house  called  the  engine-house ;  but  if  it  be  not  a  house,  it  is 
immaterial  what  the  name  is  i  and  this  is  expressly  suted  not  to 
be  a  dwelling-house.    In  the  next  place  the  house  was  not  built 
for  the  purpose  of  the  engine :  it  was  formeriy  used  as  a  weaver's 
shop,  and  at  present  it  contains  two  other  engines  besides  the  one 
in  question,  all  of  which,  the  case  expressly  states,  are  not  fixed. 
It  is  said  that,  because  it  is  sometimes  worked  by  water,  it  must 
be  fixed ;  but  that  is  negatived  by  the  case,  for  it  is  stated  that 
it  may  be  moved  at  pleasure.    This  cannot  be  said  to  be  one 
entire  subject ;  for  if  the  house  were  freehold,^  the  building 
would  go  to  the  heir,  and  the  engine  to  the  executor.    Notwith- 
standing the  original  lessee  is  to  pay  the  taxes,  to  rate  this  engine 
would  be  to  impose  a  tax  on  the  manufactures  of  the  country  % 
because  the  under-tenant  must  pay  a  higher  rent  in  proportion  to 
the  quantum  of  the  taxes,  so  that  the  rate  must  ultimately  fall 
on  the  manufacturer.    They  admitted  that  the  usage  of  a  parti- 
cular place  could  not  control  an  act  of  parliament,  but  con- 
tended that  general  usage  might  explain  it.    Now  if  this  en- 
gine be  rateable,  the  same  reason  will  extend  the  rate  to  stock- 
ing or  woollen  machines,  which  were  in  use  at  the  time  of  the 
act,  but  which  have  never  been  held  to  be  the  subjeet  of  a  rate. 
It  appears  in  all  the  cases  where  personal  property  has  been  held 
liable  to  be  rated  that  there  has  been  a  constant  usage  in  that 

par- 
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1787.    pirdcuhr  pkce  in  8u|)port  of  it :  but  hef«  $tich  an  tis^ge  li  ex- 
pressly negatived.  As  the  at gumem  of  inconvenience  hs  bc« 


J^,'j^    fcnortcd  to,  that  ihcsc  manufactures  increase  the  number  <rf  the 

n6C6.     poor,  it  must  be  obserrcd  that  the  fact  is  the  reverse ;  for  they 

arc  the  means  of  aUbrding  emptoyment  td  many  of  the  pocff, 

who  would  otherwise  have  been  under  the  necessity  of  reccifing 

relief  from  the  parish. 

AsHHiTRsr,  J.  It  seems  to  me  that  this  ca^  is  still  left  im- 
perfect, for  it  is  not  stated  negatively  that  this  engine  is  not  b 
some  way  Of  other  fixed  to  the  house  while  it  is  in  a  state  of 
troAmg.  It  is  otily  stated  chat  it  is  not  fixed  to  the  jfeiw;  but 
it  may  be  fixed  to  the  walls  of  Ae  building  without  bcbg  fixed 
to  the  floor.  And  considering  the  nature  of  the  thing,  it  must 
be  so ;  for  it  is  stated  that  the  engine  is  worked  by  water,  aoH 
the  force  of  the  water  would  displace  it  if  it  were  not  h»end 
fO  the  building.  We  cannot  take  any  facts  that  do  not  appear 
on  the  case,  as  it  is  now  returned  •,  and  it  is  not  stated  negadretf 
that  the  engine  is  not  fixed  to  the  house.  At  all  events  part  d 
the  subject  is  rateable  ;  and  the  rate  is  on  the  house  ks^;  and  if 
the  thing  itself  be  rateable,  the  quantum  of  it  is  not  for  our  con- 
sideration, but  for  that  of  the  justices  below.  There  are  many 
other  circumstances  stated  here  which  would  induce  us  to  dis- 
charge this  rule.  This  case  comes  directly  within  the  case  of 
St  Nicholas  Gloucester.  The  house  and  engine  are  leased  as  an 
entire  subject ;  for  it  is  stated  that  Ae  premises  (^Huch  compre- 
hends the  engine  and  the  house  together}  were  let  to  Wdmdej, 
who  underlet  to  Hogg:  and  that  takes  away  all  leaning  wemigltf 
otherwise  have  to  discourage  a  tax  which  might  possiUj  be  a 
tax  on  labour ;  for  this  is  not  such  a  tax,  but  on  the  contrary  it 
is  expressly  stated  to  be  a  rate  ott  the  lessor  of  the  premises. 
.  On  the  whole  therefore  I  am  of  opinion,  that  Acre  is  flo  |o«' 
reason  to  induce  the  Court  to  make  this  rule  absolute. 

BtXLLfiR,  J.  I  have  always  been  of  opinion  that  it  would 
have  been  better  to  have  given  a  direct  opinion  at  once  upon  the 
construction  of  the  43  ^fe.  r.  2.  than  to  State  particiibr  tascs, 
in  order  to  see  whether  they  formed  exceptions  to  the  act 
without  giving  an  opinion  on  the  general  construction  of  it  h 
the  case  of  Atkins  v.  Davis  (a\  I  stated  the  principle  to  be 
that  every  man  should  pay  according  to  his  ability  s  it  seems  to 
be  a  principle  of  natural  justice  j  and  if  that  be  right,  the  Court 
has  nothing  to  do  in  doubtful  cases,  but  to  sec  hov  they  can 
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adapted  to  Ac  principle.    In  that  case  I  agreed  with  Aft     1787. 
>urt  that  we  cannot  impose  a  new  tax  on  the  subject  by  con-  — *— • 
uctioti }  w«  are  not  to  make,  but  to  explain  the  law.    But  I  "^^^^^ 
m  thought  and  atill  do  think  that,  as  a  general  question,  per-     Ho«d. 
nal  property  is  rateable,  and  the  question  ought  always  to  be, 
liethcf  the  particular  case  be  an  exception  to  the  general  rule  t 
im  very  well  aware  of  the  great  difficulty  of  rating  personal 
opcrty  in  all  cases:  but  if  it  can  ht  done,  we  must  pronounce 
e  laipe  ;  and  I  think  by  law  it  is  rateable. 
Now  in  this  case  it  is  objected  that  the  property  is  distinct  in  its 
iture;  that  the  building  and  the  engine  are  not  the  same,  because 
le  former  would  go  to  the  hehr  and  the  latter  to  the  executor. 
Tiis  may  be  so  in  &omc  cases,  but  I  dunk  the  objection  is  per* 
:ctly  immaterial  here.    If  the  house  be  freehold  it  will  go  to 
le  heir,  if  kasehoM  to  the  executor ;  and  if  the  engine  be 
istinct  from  the  house,  diat  at  any  rate  would  go  to  the  execu- 
ar.     But  if  the  property  be  in  its  tuture  rateable,  it  is  indifie- 
ent  to  whom  it  wiH  belong.    Howerer,  in  this  case  it  is  clear  [4  t.  R, 
hat  both  the  engine  and  the  house  go  together,  for  they  arc  in  J^.r.  6a] 
he  hands  of  a  leaseholder ;  they  are  rented  together,  and  there- 
ore  would  go  to  the  executor.    But  in  my  opinion  that  docs 
lot  make  any  difiercncc  in  Ac  question.    The  counsel  for  the 
ippellants  Aen  objected  that  this  is  a  rate  on  manufactures  ;  I 
igrce  that  it  is  so.    Yet  it  is  not  a  rate  on  labour,  which  can- 
lot  be  maintained ;  but  on  the  produce  of  labour,  and  the  pro- 
luce  of  labour  is  rateable.    What  a  person  may  acquire  in  a 
profession  is  not  eo  nomine  rateable :  but  if,  with  his  profits,  he 
purchase  land,  ^c.  that  may  be  rated.  Therefore,  in  questions 
of  this  kind,  we  are  not  to  go  into  the  manner  in  which  Ae 
property  may  have  been  acquired;  but  the  question  ought  al- 
ways to  be.  Whether  the  thing  which  eMsts  is  to  be  rated  ?    And 
the  rule  is  that  personal  property,  if  visible  and  yielding  a  certain 
annual  permanent  profit,  may  be  rated.    In  the  present  case  the 
house  and  Ac  engine  arc  let  together  as  an  entirety  ;  and  upon 
this  ground  also  I  am  of  opinion  Aat  Ac  rate  is  good* 

GitosB,  J.  The  question  for  the  opinion  of  this  Court  is  not. 
Whether  Ac  rate  itself  be  equal  or  not  ?  that  is  a  matter  for  the 
consideration  of  Ac  justices  below  :  but  Ac  question  here  is, 
Whether  by  law  this  particular  species  of  property  aa  described  in 
the  case  is  or  is  not  rateable?  Now  the  property  in  question  is 
an  engine-house  fitted  up  wiA  this  engine  in  it  (whether  fixed 
to  it  or  not  is  not  sUted),  and  all  let  togcAer  under  one  lease. 

For 
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1 787.     For  it  appears  that  WalmsUy  was  the  lessee  of  the  fmiitSt  wUcb 
comprehends  the  engine  as  well  as  the  house.  Then  Ae  copne 


^^T  M  let  as  part  of  the  house ;  and  the  rate  is  upoo  the  engbr- 
Hooc.     house.    Now  by  the  express  words  of  the  statute  4}  ffis.  c. :. 
/•  1.  every  occupier  of  lands,  bousis^  &c«  is  liaUe  tobe  tatoL 
Leasehold  property  has  always  been  rated,  and  tUs  coons 
witlun  that  description.    Suppose  the  owner  of  a  tencncoc» 
which  unfurnished  would  let  only  for  a  trifling  rent,  fitted  itsp 
as  a  malt-house,  and  put  a  malt*  mill  into  it,  and  dicaJet  die 
whole  together ;  the  whole  must  be  estimated  togedier  u  uj 
other  leasehold  property  according  to  its  value.    Ithssbea 
argued  that  this  rate  cannot  be  supported,  because  it  has  not 
been  the  usage  in  Rikiester  to  rate  personal  property.    But « 
are  interpreting  an  universal  law,  vhich  cannot  teoeifcdifatst 
constructions  in  difierent  towns.    It  is, the  general  hw of tk 
Ifind  that  this  kind  of  property  should  be  rated  ;  and  we  caooar 
explain  the  hw  differently  by  the  usage  of  this  or  that  partkute 
place.    If  there  had  been  any  agreement  entered  into  b;  all  tk 
inhabitants  of  the  town  not  to  rate  ai}y  particufau:  specks  of 
property  for  their  own  accommodation,  that  might  hm  beea 
binding  upon  themselves  as  an  agreement:  but  if  a  case  be 
stated  for  the  opinion  of  this  Court  upon  the  law  on  the  ssbjcct, 
we  cannot  construe  the  act  of  parliament  acoordiag  to  Adr 
agreement.    As  to  usage,  I  am  clearly  of  opinion  dnt  it  ought 
not  to  be  attended  ^  in  construing  an  act  of  parliament,  whid 
cannot  admit  of  different  interpxcutions:  where  the  wonkof 
the  act  are  doubtful,  usage  may  be  called  in  to  expUn  tfaan. 
Here  it  is  not  pretended  but  that  the  house  is  woctfa  the  iso  Jt 
which  it  is  rated  ^  and  if  so,  we  cannot  say  that  pmpertjin  sscli 
circumstances  shall  not  be  taxed.    As  to  the  argument  of  this 
being  property  of  diflbnent  kinds,  and  that  part  of  it  wooUj^ 
to  the  heir,  and  part  to  the  executor,  it  does  not  pioie  ib'^ 
house  ought  not  to  be  taxed  at  the  sum  at  which  it  trib^  hot  it 

attempts  to  shew  that  it  should  be  taxed  only  at  die  som  fo 
which  it  fPMild  beJet^  if  there  were  no  fixtures^  bat  bece  tbe 
house  and  the  engine  are  let  together  as  an  entire  sut/ed,  and  as 
such  they  are  liable  to  be  rated.  This  case  is  not  to  be  (Be* 
tinguished  from  that  of  St.  Nicholas  in  Gloucester. 

llule  to  quash  the  order  of  sesdons  discharged  (&\ 

(«)  vide  Jir.J9AA^.  tig.*.  «. 
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Hutchinson  against  Johnston,  ' 

Satufday^ 
May  X2th. 

PHIS  was  a  nik  to  shew  cause  why  the  sum  of  70/.  13X.  rod.  where  two, 
^  paid  by  the  plaintiff  to  the  sheriff  of  MiddUsex  under  a  writ  ^J^'t^ 
\  fieri  facias  issued  at  the  suit  of  J.  Gover  against  the  goods,  f^e.  gunx  the 
f  the  defendant  should  not  be  repaid  by  the  sheriff  to  the  fel^anHre 
laintiff.  **«*i^'r2' «« 

a  thcriu  on 

The  circumstances  which  gave'rise  to  this  application  were  these:  diiVerent 
)n  the  ajth  of  tJovmber  1 786  the  plaintiff  entered  up  judgment  ^^l^"^^ 
gainst  the  defendant  for  600/.  and  on  the  same  day  sued  out  a  aify  madt  of 
'm facias  directed  to  the  sheriff  of  Afiddksex;  on  whicha  warrant  .ot's  soodC 
tras  granted  on  the  same  day  to  Simpson  a  sheriff's  officer,  who  ^^^  ^^^ 
Altered  aiid  took  the  defendant's  goods  on  the  ereningof  that  day.  must  hare 
3n  the  27th  of  November  another  sheriff's  officer  entered  the  ^^^f^'j^^j 
lefendant's  house  by  virtue  of  a  warrant  on  a  fieri  facias  dated  «*»«  ^*j^*^ 
ijd  of  November  for  63/.  10/.  and  interest,  besides  fees,  (*fc,  at  theieisure 
he  suit  of  Gover.     On  the  return  of  the  writ,  the  plaintiff  ap-  JJ|J^^„ 
plied  to  die  sheriff  for  a  bill  of  sale,  who  informed  him  that  the  subse. 
Governs  execution,  being  brought  into  the  office  prior  to  the  ^^"^^ 
plabtiff's,  must  be  first  satisfied  i  upon  which  the  plaintiff  paid  And  if  the 
into  the  sheriff's  hands  70/.  ty.  lod*  the  amount  of  Gevei^s  dumin^ 
exectttiony  which  was  the  sum  now  churned.  ^S^*^. 

Bearerefif  Mif^ajy  Palmer ^  and  G<irfvfi;,shewed  cau8e,and  con-  cutioo,  yy 
tended  dnt  the  sheriff  was  not  only  justified,  but  bound  to  give  a  ^  J^ant 
preference  to  Govet^^  execution,  because  the  writ  which  was  first  <^^^ 

wndcr  toe 

delivered  to  the  sheriff  must  be  first  executed.  Atcommon  hw  the  sm  cxccu- 

goods  were  bound  from  the  teste  of  xhxi  fieri  facias  s  but  by  the  ^^"ri'^X 

t^Car.  %.c.  3*  /•  i6,  they  are  bound  from  the  delivery  of  the  writ  Court  wiU 

to  the  sheriff.    The  moment  dierefinre  Gotwr^s-execution  was  de-  ^  ^^^ 

Hvered  to  the  sheriff,  the  defendant's  goods  were  liaUe  to  satisfy  ^^*^^ 

Kisdebt,  In  Smakombr.BticUmgbam(a)f  Ld.  H0//said,if  two  writs  on  motion. 

bedelivered  to  the  sheriff  on  diflbrent  days,  and  thesheriff  execute;^   /TcZ^:*:^ 

die  last  first  by  meiing  sakefAegpods^  the  sale  will  stand  good,  and  -r  ^^  y/^ . 

the  person  w1k>  delivered  the  first  writ  to  the  sheriff  shall  have  his 

remedy  by  an  action  against  him.   But  the  reason  given  why  the 

vendeein  sodi  a  case  shouMkeep  possession,  is,  because  it  is  for  the 

quiet  of  purchasers.    Sothat,if  the  sheriff  had  actually  made  sale 

of  the  defbuhmt's  goods  under  the  second  execution,  the  vendee 

ought  have  retained  them  against  the  credit^MT  under  the  first  exe-* 

(«)  ar#i.4aa 

cution : 

7 
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l'fi^•    cndon:  but  as  no  sale  was  made  under  the  plaintiff's  writofa^ 
cudon,  the  goods  were  bound  in  the  hands  of  the  sheriff  by  At 


"'m""'  delivery  of  Gwrr's  writ  The  seizure  by  the  sheriff's  officer  to  a 
^MMti     seizure  by  the  sheriff;  and  no  act  has  been  doae  in  tUs  cssets^ 

jQaNiT9N.  ^  absolute  priority  tothe  plaintiff's  executienibutif  aprefiaoKC 
has  actually  been  given  to  either,  it  is  to  Gfwr,  because  this^ 
cation  appears  to  be  made  to  recover  baek  money  pu4  aDdcr  G»- 
vet's  writ.    As  no  sale  was  made  under  the  plaintiff's  cdbiiiUms, 
the  writ  first  delivered  to  the  sheriff*  is  entitled  to  a  priority.  &* 
though  an  extent  at  the  suit  of  the  Crown  takes  place  of  an  execs- 
lion  sued  out  befose;  yet  if  the  goods  have  been  actually  soU  oadec 
a  prior  execution,  an  extent  will  not  over«rcach  the  sate.  And  tas 
is  the  reasonof  making  provisional  assignments  under  conwiiwi^ 
of  bankrupt.  Lest  an  extent  dbould  issue  before  a  final  as8igpflKC9:> 
Aimughf  amirdf  admitted  that  the  sberifiF  has  in  bw  so 
elecrion^  but  is  bound  to  execute  that  writ  first  wUck  is  fe 
brought  to  lus  office.   But  though  he  is  so  bound,  yet  if  in  paist 
of  fact  he  does  electt  suck  election  binds  the  goods,  and  die 
other  party  has  only  a  remedy  against  die  sheriff!    An  eno^e^ 
is  an  entire  thing,  and  cannot  be  superseded  after  it  is  once 
begun.    CUrk  v.  WMirs^  Salk.  322.     Ctmrur  v.  Pami,  Cn- 
£i.  597.  Moor  542.    Htre  the  sheriff  had  begun  to  cxecate  die 
phuntiff's  writ  firsts  which  when  once  begun  couki  net  he  ii* 
feated  by  G«vf/s  execution^    The  statum  of  finuds  ndBS  no 
diffidence  in  the  present  case :  at  conunon  hw  the  gocri)  woe 
bound  from  the  teste  of  the  writ  $  and  this  statnse  directs  tint 
they  shall  only  be  bound  fiom  the  delivery  of  dtt  writto^ 
sheriff.   But  it  was  determined  soon  aftev  the  paaoog  of  that  id^ 
<«  that  il.  was  only  made  to  assist  apmrcbaser  in  market  ofert^  aal 
<<  that  it  left  the  party  to  the  suit  sb  he  was  at  oammeBlav(4' 
In  a  £q.  Cm.  Mr.  381.  I«d.  HgrJh»€h  recogaisod  die  tft 
Qpnstruction.  i  Ld«  Rajm*  %i%*    hi  Salt.  3^3.  it  Usui  Atf 
by  a  seizure  of  goods  under  an  «xeciiti«n  the  propeiqri^dM* 
fauely  divested  out  of  the  defendanl^  and  is  iiv  abe^^nec  S*^ 
the  monent  of  the  seizure  under  the  pbiniiff's  exMH&M»  ^ 
plaintiff  had  a  right  to  the  produce  of  tfap  gpoda»  ^s^ke  had 
no  property  in  the  goods  tfaemiehses»   £ukitbi^ghAM9tSd^ 
officer  be  the  act  of  the  sheriff  saas  la  oeke  the  theiiff  amwcnkb^ 
jct  the  entry  of  one  offiiser  foiaps<iimte  puapoie  uadee  aspteial 
wanrant  cawnQt be  the  ipury  rftiie  sheriff &i  nnmliat  jf^V^  ^ 
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±  the  entry  id  Sip^sm  uodor^  phintiff'e  execution  tsmnot     I787» 
considered  48  the  actual  execution  of  Gwer^g  writ.    And  in- 


pendent  of  the  rights  it  would  be  highly  ioconycnient  to  allow  ^^^^"^ 
lonn^nt  execution  to  take  place  of  a  tvUequent  one  actually     ^•i'ut 
scuted  :  it  would  open  a  dpor  to  infinite  fraud  and  injustice*  J^**^*^^** 
id  the  saiest  rule  Accma  to  he^  that  be  who  i&r^t  aei:;ea  diouM 

fir^t  eptiiiled* 

Douglas^  amicus  twi^y  fnentioned  tbo  case  of  Rjkot  v.  Peck* 
m  (0)9  whore  it  was  determined  that  the  e^Kecution  laat  exe* 
ted,  though  first  deliveredj  was  good  against  the  sheriff. 
AsHHUi^^T,  }•  The  general  principle  of  law,  and  which  hu 
»t  been  contradicted  by  any  of  the  cases  cited,  is#  that  die  per- 
n  whose  writ  is  first  delivered  lo  the  sheriff  is  entitled  to  a 
iority  ;  and  that  the  goods  <4  the  party  are  hound  by  the  de- 
scry of  the  writ.  But  the  Legislature  saw  the  inconvenience  and 
vrdship  which  woi|ld  fall  upon  innocent  purchasers,  ii  the 
:ndee  undo:  the  second  writ  were  liable  to  be  disposaeftsed  of 
^  goods  which  he  h^  hnd  fiJk  boHghi;  and  therefore  they 
uarded  against  it  by  the  statute  of  frauds.  This  I  under- 
land  vvas  the  sole  object  of  that  part  of  the  act.  Ii  wan 
lUy  inieaded  to  secure  the  possession  of  purchasers  under 
n  execuMon-  Here  Gwefi^%  execution  was  delivered  on  the 
3d  of  Ni^mier,  ^d  Ac.  plaintiff's  ipot  till  the  ajth.    It 

true  indeed  that  the  entry  under  the  first  execution  wat 
ot  mgde  till  the  a7th,  which  was  after  the  second  j  but 
lough  the  sheriff  altered  the  seji^ure  to  be  made  under  the 
3cond  writ  first,  yet  he  knew  at  that  time  of  G^vrr's  exeeu- 
oui  and  therefore  n^e  the  bill  of  sale  to  the  plaintiff  expsessly 
nder  the  condition  of  securing  him  ^gainat  Gover.  This  then 
I  not  a  bill  of  sale  under  an  execution  to  an  innocent  purchaser, 
ut  to  a  person  who  purchased  with  notice  of  a  prior  claim. 


[a)  M.  19  G.  3.  B,  X.  the  Court  seemed  to  think  at  the  time,  what  afterwards 
>pcared  to  be  the  fact,  that  id  the  €ase  of  JiySet  and  Pt^kbam,  which  haa  been  cited, 
icre  had  been  an  actual  sale.    That  case  was  as  follows : 

Ryi9t  r.  Peekham,  Mitb^ilmat  19  Gm.  3.  This  waa  an  action  against  the  shcriiF 
V  a  falae  Mtun  to  %JUtti  fiuiA4»  The  plaintiff  delivered  a  writ  of  esecpiion  to  the 
^criff,  under  which  nis  officer  levied  the  debt,  and  made  a  bill  of  sale.  Then  the 
icritf  discovcnd  «  fivnei  oAecution  in  she  office*  and  xctwncd  muf^  ^im.  On  this 
ue  the  ddfeudant  obtained  a  verdiot. 

But  a  motion  waa  made  for  a  new  trtal  on  the  ground,  that  though  the  other  writ 
f  execution  Imc  <U^iMv4  ^^H  was  iipj|teria)  betwacn  the  plain^ff  in  thit  mit  nA. 
lie  sheriff,  and  would  be  luflicient  to  charge  the  sheriff  with  that  debt ;  yet  it  was 
ot  material  between  the  present  plaintiff  and  the  ahedff,  for  hci  having  once  tM 
ndcr  the  plalntifl^t  execution,  was  answerable  to  him  for  the  debt.  Carih.  410*. 
^(i.  320.  &  5  Jif»J,  376.  were  cited.  On  the  day  of  shewing  cause,  the  defendant  a 
ouosel  gave  up  the  cue ;  and  a  verdia  was  ordered  to  be  entered  for  the  phintiff. 

8  This 
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1787.    This  agreement  takes  it  out  of  all  die  cases  dted  with  respect  to 
innocent  rcndees.    The  cases  cited  shew  clearly  thst  dxmg^  tb 


^••N '"*  powession  of  an  innocent  vendee  shall  not  be  distuibed,  yetssio 
^m4     all  the  rest  of  the  world  the  goods  are  boand  from  the  deEmy 
J«MiNtTON.  ^  ^  ^.^     j^  ^^  ^j  PecUam  the  aecond  execntioo  ns 

completed  j  and  it  was  for  that  reason  that  the  chdmsnt  unkr 
the  first  execution  could  not  recover  the  money  out  of  tbe  bods 
of  the  creditor  under  the  second  execution ;  and  his  ooly  ic- 
medy  was  by  an  action  against  the  sheriff.  But  that  is  not  fib 
the  present  case ;  for  here  the  execution  was  not  so  completdf 
executed  as  that  tlie  money  was  paid  into  the  handsof  thepbls- 
tiff  claiming  under  the  second  execution.  He  is  not  a  veodft 
tvkboia  ntiice,  and  so  is  not  protected  by  the  statute.  It  isdear, 
therefore,  that  he  is  not  entitled  to  recover  diis  moneyootof 
the  hands  of  the  sheriff. 

BuLLBR,  J.  At  all  events  this  rule  must  be  dischaiged;  fa 
supposing  the  law  to  be  as  the  phintiff's  counsel  has  contendedi 
this  is  not  a  case  in  which  the  Court  ought  to  inteifcie  od  no^ 
tion :  for  if  the  plaintiff  be  right  he  may  bring  his  acdoo  agaiost 
the  sheriff.  But  I  thbk  the  law  is  clearly  otherwise.  lo  tk 
case  of  Ryhi  and  Pecttanh  the  sheriff,  having  two  writs  of  ext- 
cution,  levied  and  sold  under  the  second.  There  theComthdd 
him  answerable  to  both  parties.  But  here  Gstwr^s  writ  wasfirtf 
delivered  to  the  sheriff,  and  he  has  actually  sM  under  isb<^ 
eutkn^  as  appears  by  the  plaintiflf*^  own  rule.  Thcicfoic  tk 
sheriff  having  levied  at  the  suit  of  Gover  is  liable  to  Um. 

Grose,  J.  declared  himself  of  the  same  opinion {obscnnas 
that  the  money  which  was  the  object  of  tbe  present  vf^os^ 
was  levied  under  Gavet^s  execution. 

Rukifocbap* 


M$nd0y,  Shovi:  against  Webb. 

May  I4tlu  ^ 

^65^*^'  A  SSUMPSIT  for  goods  sold  and  delivered;  tMKjV^^ 
(f£aj.ui'l  -^  laid  out,  and  etpended;  money  had  and  recdfcd^awlfo* 

Xhe  const-  '  *  *  /  j,jL--J 

dcraiioo  of  goods  sold  and  delivered  to  one  A.  iMfixiofi  upon  the  cam- 
Wins  pm^y  ant's  credit  and  at  his  request.    Plea  the  general  issue. 

a  debt  «•-  .  .  .     •   j- 

iiudfmily  due  for  goods  fold,  and  the  readue  thereof  money  paid  at  the  time  «f  gmtnc  '*»  ^ 
grantee  may  recover  b^ck  the  whole  considcFitiott,  if  the  iimuity  be  act  aside  tot  Mtw/OKfoJ- 
gistcring  the  oiemoriaL  ^«tf r#,  V^  hcther  he  can,  if  part  of  the  comidentiofl  bt  fcr  gN*  <» " 
•he  time  t>f  granting  the  anauicy  ?    [1  JS^.  Cas.  3C9,] 

ft 
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On  tlie  trial  at  the  sittings  after  last  HUary  Term  at  Guildhall     1787. 
«forc  Buller^  J.  a  verdict  was  taken  for  the  plaintiff,  damages  ■ 
60/.  1 7/.  3rf.  subject  to  the  opinion  of  the  Court  as  to  the     f  "^ 
um  of  118/.  17/.  3 J.  part  thereof.  Wiw. 

The  defendant  on  the'26th  of  Jsdj  1783  executed  a  bond  and 
irarrant  of  attorney  to  confess  judgment  thereon  in  the  Court  of 
Common  Pleas,  for  securing  an  annuity  of  25/.  during  the  life 
►f  the  defendant.  The  defendant  ako  executed  an  assignment 
f  his  half-pay  as  an  ensign  in  the  army  as  a  collateral  security. 
The  deeds  for  securing  the  annuity  have  been  since  set  aside  in 
lie  Common  Pleas,  because  part  of  the  consideration,  for  which 
he  annuity  was  granted,  was  46/.  19/  gd.  dve  from  the  de- 
endant  to  the  plaintiff  for  goods  previously  soM  by  the  plaintiff 
o  him,  which  was  not  specified  in  the  memorial  as  registered, 
riie  residue  of  the  consideration,  for  which  the  annuity  was 
rranted,  was  71/.  17/.  6d.  paid  by  the  plaintiff  to  the  defendant 
n  cash  at  the  time  of  granting  the  annuity.  The  defendant  is 
ndebted  to  the  phuntiff  in  4a/.  for  goods  sold. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the 
)laintiff  is  entitled  to  recover  any,  and  what,  sum  beyond  the 
Mim  of  4a/.  I 

This  case  was  argued  on  a  former  day  in  this  term  by  Wotd 
or  the  plaintiff,  and  Bower  for  the  defendant,  when  the  Court 
00k  time  to  consider  of  it. 

On  tins  day  Ashhwrst^  J.  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  will  depend  on  the  construction  of 
the  statute  17  Geo.  3.  c.  26.  called  the  Annuity  Act.  It  appears 
from  the  above  state  of  the  case,  that  the  contract  between  the 
parties  was  for  the  sale  of  an  annuity  of  25/.  per  ann.  by  the 
plaintiff  to  the  defendant,  the  consideration  of  which  was  a  debt 
of  46/.  \^.  91/.  antecedently  contracted  by  the  defendant,  and  a 
sum  of  7 1/.  1 7/.  6d.  paid  to  him  by  the  plaintiff  in  money,  l/pon 
the  registering  of  this  contract  under  the  Annuity  Act,  the  con- 
sideration was  stated  to  be  the  sum  of  118/.  17/.  3  J.  paid  in 
money,  whereas  part  of  it  was  for  goods  sold.  The  Court  of  Com- 
mon Pleas  very  properly  set  aside  and  vacated  the  security,  which 
they  found  themselves  bound  to  do  under  the  express  words  of 
the  statute.  And  the  question  is»  Whether,  as  the  security  is  sec 
uade»  the  party  can  resort  back  to  the  original  debt,  the  fairness  of 
which  is  not  impeached,  and  maintain  his  action  for  the  vecovery 
of  it  ?  On  the  part  of  the  defendant  it  was  argued  that  the  Legtsla- 
tttre  meant  to  make  it  iUegd  to  contract  for  the  sale  of  an  annuity 

Vol.  I.  3C  for       , 
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1787.     for  any  other  consideration  than  that  of  money,  andifanypaxt  of 

■  the  consideration  is  for  goods  delivered,  it  so  far  taintsthctwnac- 

Saove     ^Qjj^  jIjjj  jf  ^^  security  IS  set  aside,  no  right  of  actkm  can  ewr 

Wbbs.     arise  as  for  goods  sold.  In  order  to  decide  this  question  it  wiD  be 

necessary  to  consider  the  provisions  and  meaning  of  die  act  of 

parliament*   It  first  provides  that  a  memorandum  of  all  deedsfor 

granting  life  annuities  shall  within  20  days  after  the  acaffln 

thereof  be  enrolled  in  the  Court  of  Chancery,  which  shall  oxm 

the  date,  names  of  the  parties,  ts^c.  otherwise  the  security  shdiic 

void.    It  then  provides  that  in  every  deed,  instrument,  atoAa 

assurance,  by  which  any  annuity  shall  be  secured,  **  the  con8Mi^ 

<^  ration  really  and  band  fide  paid,  'Ufbicb  shall  be  in  momyM^  sbll 

«  be  fully  and  truly  set  forth  and  described  in  words  at  kngif 

«  otherwise  to  be  null  and  void  to  all  intents  and  poiposes.' 

Then  it  provides,  that  « if  any  part  of  the  considcrarion  sbH  be 

returned  to  the  person  advancing  it,  or  if  the  con^entknbe 

paid  in  notes  which  shall  not  be  paid  when  due,  or  if  the  coos' 

deration  or  any  part  of  it  be  paid  in  goods,  bfc.  in  all  aixicmy 

of  the  aforesaid  cases  it  shall  and  may  be  lawful  for  the  party  to 

apply  by  motion,  Is^c,  and  if  it  shall  appear  to  the  Court  that 

such  practices  as  aforesaid  or  any  of  them  have  been  used,  iiiaB 

and  may  be  lawful  for  the  Court  to  order  the  deed,  bond,  (5*^  0 

be  cancelled,  and  the  judgment,  if  any  has  been  entered,  tobev^ 

cated.**  These  are  the  principal  provisions  in  the  actofparliaoa^ 

oil  which  the  question  arises.     Now  had  any  part  of  die  cosa- 

deration  been  for  goods  delivered  at  the  time^  which  by  agiec- 

ment  were  to  stand  for  so  much  money  as  the  value  put  ^ 

them,  then  the  question  would  have  fairly  arisen,  Whcdifl.aJ 

this  was  in  the  teeth  of  the  act  of  parliament,  and  one  of  tiic 

mischiefs  the  act  meant  to  remedy,  as  great  frauds  were  pnctiso^ 

in  palming  goods  upon  the  purchaser  of  the  annuity,  *»* 

were  not  of  half  the  estimated  value;  then  I  say  d*c9iw|** 

would  fairly  have  arisen,  whether,  if  the  securities  wcrcstf  a$w^» 

the  law  would  have  raised  any  implied  promise  to  pay  il«  ^^"^ 

of  the  goods?  and  the  maxim  might  have  been  urged  fio''^''^ 

leficio  mn  oritur  contractus.     But  as  that  is  not  the  case  hoc, «« 

give  no  opinion  upon  it.     The  goods  here  were  not  origifl*'! 

delivered  with  a  view  to  any  such  contract^  but  were  really  at» 

bond  fide  sold.    The  contract  was  strictly  legal,  and  not  vifl^ 

the  mischiefs  intended  to  be  remedied  by  the  act. 

The  security  then  is  set  aside,  not  on  account  of  anyfrau^'^ 
defect  in  the  contract  itself,  but  upon  a  formal  defect  in  ^' 


Sbovb 
agaimsi 
W»B 
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ing  the  mefnoriali  or  at  least  it  was  an  innocent  mistake  of  the  law,     1 787. 

And  taking  that  to  be  the  case,  when  the  security  was  vacated, 

the  original  contract  revived.    If  indeed  the  sale  had  been  made 

a  few  days  before  colourably,  and  with  a  view  of  afterwards     '*«»»• 

stating  the  antecedent  debt  as  a  part  of  the  consideration  of  an 

annuity  intended  to  be  granted,  that  would  have  toully  altered 

the  case  ;  but  as  it  is  to  be  taken  that  they  Mrere  bond  fide  sold 

we  think  the  plaintiff  is  entitled  to  recover  for  them. 

In  regard  to  the  fnonejpmd  as  part  of  the  consideration;  as 
the  security  is  not  set  aside  for  any  fraud  in  the  transaction,  but 
merely  for  a  mistake  or  omission  in  form,  it  becomes  unconsci- 
entious in  the  party  to  retain  it,  and  is  therefore  recoverable  on 
the  count  for  money  had  and  received  to  the  plaintiff's  use. 
Therefore  we  are  of  opimon  that  the  plaintiff  is  entitled  to  re- 
cover for  his  whole  demand. 

Judgment  for  the  plaintiff  160/.  l^s^  ^. 


GooDT-iTLE  on  the  Demise  of  Estwick  agahist  Way,    MMd^y, 

^  May  X3lh. 

TTPON  a  motion  for  a  new  trial,  where  Btarcrofty   Bower ^  a  piper 
^    and  A^ls  argued  for  the  defendant,  and  Flumer  for  the  woVdl  rf* 
lessor  of  the  plamtiff,  the  Court  took  time  to  consider,  and  now  P'^»«°t 

•  contract, 

AsHHURST,  J.  delivered  the  opinion  of  the  Court  as  follows:  f6  East. 

This  was  an  ejectment  brought  by  the  lessor  of  the  plaintiff,  \^^^  ^^^ 
claiming  under  a  demise  made  by  Lord  Abingdon  tp  him,  by  37'?-*^-^5-l 
deed  dated  m  1784,  where  the  trust  of  the  term  was  tor  the  be-  agwxment 
ncfit  of  creditors.     The  defendant  claimed  under  a  lease,  an  it  '^\^^^^ 
was  opened  by  the  defendant's  counsel  (at  the  last  Oxford  assizes  tai,  fiosat- 
before  Grose,  J.),  dated  in  1779,  which  was  prior  in  point  of  X^'^^^f' 
time  to  the  demise  to  the  lessor  of  the  plaintiff.   The  agreement,  rhai  a  /.u.# 
when  produced  in  evidence,  appeared  to  be  on  paper  unstamped,  ,^^,v./,. 
and  not  under  seal ;  it  imported  to  be  articles  of  agreement  be-  '^^  Zy» 
tween  Lord  Abingdon  and  the  defendant's  father,  by  which  Lord  »n^agrw.^ 
Abingdon^  in  considerafion  of  a  sum  of  money  to  be  paid  by  IVay,  ™*^^  J^ 
sold  him  the  goods  in  his  house  at  Rjcot.    The  subsequent  part  ^^^^^^^^ 
of  the  agreement  was  as  follows:  "  And  further  the  said  Earl  of  ,  „/thtrc.' 

°  fore  it  need 

not  be  sumped.  if  executed  before  %$  G.  3,  ^.58.  The  trustee  of  a  term  to  satitfy  creditor!, 
not  haTing  aotlce  of  an  agreement  for  a  lease  before  the  grant  of  the  term,  may  lumtain  an  eject- 
ment  against  the  tenant  in  pooenion  under  the  agreement.  A  lease  in  wntmg»  thougU  not  tinMf 
Kil,  cannot  be  gjvcn  in  ei^ence,  onk»  it  be  tumped. 

3  Q  2  **  Abingdon 
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1787.    **  AHngdoH  doth  hereby  agree  to  let,  and  the  said  Sidiari  W^ 

■  «  agrees  to  rent  and  take,  for  the  term  of  sefcn,  faoncciit  a 

Good-     a  twenty-one  years,  in  case  the  said  Earl  shall  so  bag  BiCiat 

^MiMMt     «  and  for  the  rent  of  i^mol.  a-year,  to  be  paid  half-yeaily,  (Ac 

^^*     •<  said  Earl  to  pay  or  allow  all  manner  of  tiAcs  and  taxes 

w  both  ordinary  and  extraordinary,)  all  his  estate,  isfc.  at  Ky^ 

«  It  is  agreed,  the  said  Bacbari  Way  shall  enter  upon  aU  die 

•<  said  premises  immidiate/j^  but  not  commence  payment  of  1^. 

<«  until  Ladj-day  next.     It  is  further  agreed,  that  leases  wkk 

«  the  usual  covenants  shall  be  made  and  executed  by  thcpanio 

<<  on  or  before  Micbaelmas  next/' 

On  the  production  of  this,  it  was  contended  that  AUbcif 
produced  as  a  lease,  and  not  being  stamped,  it  could  n«  bemd 
in  evidence ;  and  the  judge  being  of  that  opinion,  thecaase  w 
not  further  gone  into,  and  the  plaintiff  had  a  veitfct.    A  mm 
has  been  made  for  a  niew  trial,  on  the  ground  that  diis  wan« 
in  fact  a  lease,  though  it  was  so  opened  by  the  defendant's  c» 
set,  but  only  an  agreement.    On  the  parti>f  the  pbuntiff,  it « 
contended  that  this  is  a  lease,  being  by  words  depntsoAi  fa 
which  was  cited  Prcsser  v.  Philips  at  Nin  Prhu^  befcrc  Ifc' 
Baron  Perrot  {a) ;  or  taking  it  not  to  be  a  lease,  but  only  tsl  agta- 
ment  for  a  lease,  then  it  gave  the  defendant  only  an  equitabktide, 
which  caimot  be  set  up  in  a  Court  of  law  against  the  phisti^ 
who  has  a  legal  title.    So  that  either  way  the  leerdict  was  right. 
On  the  part  of  the  defendant  it  was  contended,  that  dioogiiiQ 
comnu>n  parlance,  this  may  be  termed  a  lease,  it  is  in  lav  esll 
evidence  of  a  parol  demise,  it  not  bemg  under  seal,  and  ^ 
being  only  matter  of  evidence,  it  need  not  be  stamped.  Add 
as  to  the  other  objection,  they  answer  that  the  defendaot'i  agve^ 
ment  is  prior  to  the  demise  to  the  plaintiff,  and  thatdieyonU 
have  proved  that  the  plaintiff,  at  the  time  of  the  defenb"^' 
title,  knew  of  the  demise  to  him ;  and  that  the  catacpi^^ 
him  being  a  voluntary  conveyance,  he  stands  in  Ac  P^^ 
liord  Abingdon^  and  must  be  considered  as  a  trustee  ^  °^ 
defendant}  and  the  Court  will  not  permit  him  tohuiS^ 
ejectment  against  hb  cestui  que  trust.    As  to  the  qucstioa  whw>^ 
this  is  or  is  not  a  lease,  we  are  all  of  opinion  that  this  is  not  a 
lease  (*).    The  case  in   Ny  ia8.  of  Sturgeon  and  P^^ 
in  point.     In  the  present  case,  there  is  also  an  express  stipttl»w» 
that  leases  should  be  drawn  before  Michaelmas i  Acitfo^  ^ 

(-)  BmU,  N.  a  a69.  (i)  Vide  C*#.  ML  a|.  #*      . 
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plainly  was  not  the  inlention  of  the  parties  that  sucb  agreement     1787. 
should  operate  as  a  lease ;  but  onljr  that  it  should  give  the  defend-    ' 
ant  aright  to  the  immediate  possession  till  a  lease  could  be  drawn.     ^^^^^ 
Had  it  been  a  lease,  and  as  such  it  was  oflered  in  evidence,  we     ^r^^t 
iiink  that  the  determination  was  right,  that  it  ought  to  be 
stamped.     For  as  to  the  argument  that  the  word  Uase  is  insert- 
ed in  the  stamp  act  amongst  other  instruments  which  are  special- 
ies,  and  therefore  that  it  shall  not  be  intended  that  the  Legisla- 
ture meant  lo  include  leases  not  by  deed,  we  do  not  think  any 
Euch  intention  can  be  inferred,    llie  only  object  of  the  Legis* 
lature  was  to  raise  a  revenue  from  certain  things  enumerated, 
rhcre  is  no  reason  why  one  of  the  things  should  be  charged  rather 
than  another.    It  is  a  matter  of  mere  positive  institution ;  and 
as  it  falls  within  the  words,  there  is  nothing  in  the  nature  of  the 
thing  to  take  it  out  of  tbem.     But  if  we  thought  that  this  had 
been  a  surprise  upon  the  defendant,  and  that  by  granting  a  new 
trial  we  eoiild  enable  the  defendapt  to  make  use  of  this  paper  as 
an  equitaW  agreement,  and  to  set  it  up  as  a  valid  objection  to 
preclude  the  plaintiff  from  bringing  his  ejectment,  we  perhaps 
should  not  refuse  it. 

The  ground  on  which  the  defendant  rests  hb  title  is  this : 
It  is  said  that  the  lessor  of  the  plaintiff  only  represents  Lord 
Abingdon^  it  being  a  vohintary  conveyance,  and  is  to  be  considered 
IS  a  trustee  for  the  defendant,  and  as  such  he  shall  not  bring  an 
ejectment  against  his  own  cestm  que  trust,  U  we  were  to  decide 
that,  it  would  be  going  a  great  deal  further  than  has  ever  yet  been 
done.  The  only  cases,  where  thb  principle  has  been  adopted^ 
ire  where  the  lessor  of  the  plaintiff  has  beoi  clearly  and  unequi- 
vocally a  trustee  for  the  defendant ;  and  it  would  have  been  of 
:our8e  for  the  Court  of  Chancery  to  have  decreed  a  conveyance  to 
Urn.  It  is  not  necessary  for  us  to  say  what  a  Court  of  Cbancery 
might  do  in  the  present  case.  But  thus  much  we  may  say,  that 
it  is  not  a  mere  voluntary  conveyance  to  the  lessor  of  the  plain- 
tiff. It  is  made  to  him  as  a  trustee  for  the  benefit  of  creditors, 
^d  it  is  the  same  as  if  a  mortgage  had  been  made  to  any  indivi* 
dual  creditor,  and  he  had  brought  the  ejectment.  In  that  case, 
it  might  perhaps  be  contended,  that  as  each  party  had  an  equim 
^oUe  claim  upon  Lord  AUngdoriy  whotitx  Jirrt  got  the  legal  title 
to  the  estate,  ou^t  not  to  be  divested  of  it  by  a  Court  of  equity, 
But  we  do  not  mean  to  give  any  opinion  as  to  this.  It^s  enough 
for  us  to  say,  that  this  being  at  least  a  doubtful  inquiry,  which 
the  defendjmt  sets^  up  against  a  legal  title,  this  Court,  or  a  judge, 

6  at 
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X  787.     at  Nisi  Prius,  would  not,  and  ought  not  to  interpose  i  and  ttec- 

fore  it  would  be  nugatory  to  send  it  down  to  a  sew  triaL  I 

4 


^^:^^  Rulcclischaigcd(i 

fgaiMit  (*»)  Vide  post.  1  vol.  739.  JD»e  i.  Ctnr  ▼.  CUdn  1  &  poft;  5  wL  163.  Mm  i.  Jakm 

Wat.        ▼.  Asbhurner, 


B. 


Mirt'iL  Smith  on  the  Demise  of  Richards  agamt  Clyffoib. 
^•tewnt  pjECTMENT  for  lands  lying  in  NormanUmy  -Nittri^ 
nt^2^  -^^  tried  before  Hfoih,  J.  at  the  last  Nottingham  assizes;  wkcni 
mf'rlT  vw^cdlct  was  found  for  the  plaintiff,  subject  to  the  opinian  of  tbc 
mainder  to    Court  On  the  following  case  : 

«hr5^"f  y«A«/?*fAariif  by  hrswill,  dated  30th  >iiri7S3,dcTiscdaBbb 
^'  *"•  nd  *'  lands,  isfe.  in  Normanton^  or  elsewhere,  either  in  possession,  rem- 
to  the  hcin  sion,  or  remainder,  to  Thomas  Richards^  Thomas  Lei  die  ddcr,  vi 
^.ind  a"'  "^^^  ^  *c  younger,  to  the  use  of  the  tesutor's  nephew,  Jik 
join  in  a  Richards^  for  life;  remainder  to.the  first  and  other  sons  of  Ji^ 
kT'  to  "'  Richardi  in  tail  j  remainder  to  the  heirs  of  the  body  of  his  s»^ 
make  a  te-   nephcw  JiAn  Richards  ;  remainder  to  trustees  in  trust  to  «0  the 

nam  to  the  ^  •    ,.   .  •      *  .  .         1        ^  l    «^.«._ 

praecipe,  Same  and  divide  the  money  ansmg  therefrom  among  me  testi- 
and  suffer     ^q^'j  fo^y  sistcrs,  and  his  niece  therein  named.    On  3odi  Mai 

a  recovery ;  '  »       'j     I 

the  estate-  1 75^,  the  testator  by  a  codicil  to  his  said  will  declared  w  sad    ( 

to  the"soni  dcvisc  as  far  as  related  to  his  nephew  to  be  null  and  tmd,  vA 

of  B,  i&  not  directed  that  he  should  only  have  so  much  of  the  said  prefflises 

the  recove-  as  should  amouut  to  the  yearly  value  of  20/.  with  certain  fimi-    | 

zy,  nor  is  tations  ovcr.    By  indentures  of  lease  and  release,  dated  4th  2od 

tnere  any  *  '  \ 

forfeiture  of  jih  April  1 764,  between  Thomas  La^  the  surviving  trustee  m  the 
tivVirtVs   will,  of  the  first  part,  John  Richards^  the  testator's  nephew,  d 
rf^.  and     the  second   part,   John  Cl^ord^  the  defendant,  of  die  AJ*^    | 
part,  and  Thomas  Dalby  and  William  Dixtveli  of  the  4th  pan> 
reciting  the  will  and  codicil,  and  also  an  indenture  dated  i3tb 
November  1 760',  between  the  said  J.  Richards^  the  testator's  ^' 
phew,  of  the  one  part,  and  the  defendant  of  the  other  psit)  by     | 
which  Richards  in  consideration  of  300/.  granted  to  the  defend- 
ant all  the  estate,  bfc.  devised  to  him  by  the  testator  wluA 
should  be  allotted  to  him  by  his  trustees,  for  ninety-mtie  years, 
if  Richards  should  so  long  live ;  and  also  reciting  a  decree  is    { 
Chancery,  whereby  it  was  decreed  that  the  will  and  codicil  or 
Richards  should  be  established,  and  the  trusts  thereof  performed, 
and  that  Richards  (party  to  the  indenture)  was  entitled  to  bf< 
so  much  of  the  devised  premises  as  should  amount  to  the  jctflj    < 
value  of  20/.  and  that  Lee^  the  surviving  trustee,  should  setooti 
part  of  the  premises  of  such  yearly  valuci  Lee  in  obediesce  to 
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hat  decree,  by  and  with  the  approbation  and  appointment  of  the     1787. 
nesent  defendant,  and  Richards  (party  thereto)  bargained,  sold, 


eleased,  allotted,  confirmed  and  appointed,  unto  Dolby  and  Dix-     ^^l^" 
velly  and  their  heirs,  all  the  premises  in  the  release  and  appoint-  CtTfTORo- 
nent  mentioned,  to  the  use  of  the  present  defendant,  his  execu- 
OTs,    Is^c,   for   ninety-nine   years,  if  Richards   (party  thereto) 
•hould  so  long  live,  remainder  to  Richards  for  life,  remainder  to 
:he  first  and  other  sons  of  Richards  successively  in  tail,  remainder 
to  the  heirs  of  Richards  (party  thereto)  in  tail,  remainder  to  the 
use  of  Lee  and  his  heirs,  upon  the  trusts  in  the  said  will  and  co- 
dicil appointed.  By  indentures  of  lease  and  release  of  three  parts, 
of  the  2 1  St  and  22d  of  June  1765,  between  the  present  defendant 
and  Richards  of  the  first  part,  F.  Gregg  of  the  second  part,  and 
John  Ktri/and  of  the  third  part,  for  docking  and  barring  all 
estates  tail,  s^nd  all  reversions,  pfc,  of  the  premises  in  question, 
the  defendant  and  Richards  granted,  iffc.  to  Greggy  to  make  him 
tenant  to  the  praecipe,  that  a  recovery  might  be  suffered  of  Trinity 
Term  then  next,  that  Kiritand  should  be  seised  to  the  use  of  the 
defendant  for  the  term  of  ninety-nine  years,  created  by  the  deed 
of  November  1760,  determinable  on  the  decease  of  Richards^  re- 
msdnder  to  Richards  and  the  defendant,  and  the  heirs  of  Richards 
for  ever.     In  Michaelmas  Term  1 765,  a  recovery  of  the* premises 
was  suffered,  in  which  Kirhland  was  demandant,  Gregg  was  the 
defendant,  and  the  present  defendant  and  Richards  were  vouchees. 
The  defendant  confessed  lease,  entry,  and  ouster,  but  no  evidence 
was  given  of  an  actual  entry  upon  the  land  made  by  the  lessor  of 
the  plaintiff  before  the  ejectment  brought.     John  Richards  the 
nephew  of  the  testator,  and  father  of  the  lessor  of  the  plaintiff,  is 
now  living,  John  Richards^  the  lessor  of  the  plaintiff,  is  the  eldest 
son  and  first  tenant  in  tail  under  the  will  of  the  testator.     At  the 
tune  of  sufiering  the  recovery,  the  lessor  of  the  plaintiff  was  an 
infant  under  twenty-one,  and  is  now  of  the  age  of  thirty  years. 
Thomas  Lee  the  younger  was  the  surviving  trustee  named  in  the 
testator's  will  at  the  time  of  the  execution  of  the  deed  of  1764. 
The  question  for  the  opinion  of  the  Court  is.  Whether  the 
lessor  of  the  plaintiff  is  entitled  to  recover? 

Willisy  for  the  lessor  of  the  plaintiff^  contended  first,  that  the 
recovery  suffcredTby  Clyffordy  the  tenant  for  years,  and  Richards^ 
the  tenant  for  life,  was  a  forfeiture  of  their  respective  estates  in 
the  premises.     And  secondly,  that  the  lessor  of  the  plaintiff 

was 
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1787.    was  entitled  to  recover,  notwithstanding  no  actual  entry  was 
proved. 


^"^'J"         In  considering  the  first  question,  it  may  be  necessary  to  ad»«t 

Ctif  ro»o,  to  the  situation  of  ihc  different  parties  after  the  will  in  1753, 

and  at  the  time  of  the  recovery  in  1765.    Rkbatds  senorboDg 

tenant  for  life  under  the  will,  together  with  Lee  the  soniriag 

trustee,  conveyed  by  the  deed  of  1765  to  Dolby  and  Dnrswi^tD 

the  use  of  the  defendant  for  ninety-nine  years,  remainder  to 

Richards  senior  for  life,  remainder  to  the  lessor  of  ihc  pfaindf 

in  tail.    By  that  deed  the  defendant  became  tenant  £or  yens, 

the  use  being  executed  by  the  statute.    And  under  the  will  and 

the  deed  of  1765,  Richards  senior  was  only  tenant  for  lifie^  ad 

the  lessor  of  the  plaintiff  tenant  in  taiL    llie  defendant,  fcnaDt 

for  years,  and  Richards,  tenant  for  life,  then  sufiered  a  reoovcy 

to  the  use  of  the  defendant  for  the  term  first  created,  (which  «2S 

then  extinguished,)  remainder  to  the  defendant,  and  Rubardsbs 

life,  remainder  to  Richards  in  fee.   Now  it  is  perfectly  desar,  dat. 

alienations  by  particular  tenants,  when  they  are  greater  tfa»  the 

law  entitles  them  to  make,  and  divest  the  remainder  or  revenioo, 

are  forfeitures  to  him  whose  right  is  attacked  therdiy  («V   ^ 

tenant  for  life  sufier  a  common  recovery,  or  any  other  leeovoy, 

by  covin  and  consent  between  the  tenant  fbr  life  and  the  xec»- 

veror,  this  is  a  forfeiture  of  his  estate,  and  he  in  the  retentfo 

may  presently  enter  (£).  The  same  law,  whidi  is  laid  dowo  wxdi 

regard  to  tenants  for  life,  holds  abo  with  respect  to  feeaants  of 

the  mere  freehold,  or  of  chattel  interests  (c)*    There  can  be  ao 

doubt  therefore,  but  that  Richards  the  tenant  for  life  foritM 

his  estate  by  being  vouched  in  the  recovery.  Thedefendaat»wko 

/      was  tenant  for  years,  also  forfeited  his  estate  in  threeseveral  wajsj 

first,  by  surrendering  his  term  as  an  independent  estate  to  tlie 

use  of  a  texm  which  was  extinguished  i  whereby  he  took  badtao 

estate  at  all  for  years,  but  a  larger  estate  for  life  as  joiat-KsssL 

Secondly,  by  joinbg  with  the  tenant  for  life  in  the  recovcrf  to 

give  him  an  estate  in  fee,  whereby  the  remainders  were  defeated. 

Thirdly,  by  joining  with  the  tenant  for  life  to  make  a  tentft  to 

the  praecipe,  there  was  an  union  of  the  two  estates,  by  which  dK 

tenancy  for  years  was  completely  merged.    As  to  the  first,  the 

term  was  extinguished  by  the  deed  of  2765.    Under  die  deed  to 

^  lead  the  uses  of  the  recovery,  the  estate  is  declared  to  be  to  die  use 

(«)  <U.  Lit.  151.  a.     2  SI.  Qm.  174.  (i)  Cfo  lit.  3j6.  #.   X  a  Ij.  * 

of 
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^  '  •  ^ 

}f  a  term,  which  was  at  that  time  extinguished.    And  aMiough     1 7^7- 

he  recovery  may  not  be  good  in  point  of  law,  yet  the  defendant  — — 
s  estopped  fcom  saying  90,  and  from  saying  that  the  term  was  not     agatrnt 
iurpcndcred.  A  recovery  may  be  attempted  to  besuflercd,  and  be  CttrroED. 
m  estoppel  gainst  the  person  snilering  it,  though  it  shall  not  have 
effect  as  a  recovery.    As  if  tenant,  in  fee-simple  be  disseised,  and 
after  disseisin  suffer  a  recovery,  this  is  good  by  way  of  estoppel 
against  the  disseisee  and  his  heirs*,  for  they  shall  not  be  admitted 
against  their  own  act  to  impeach  the  recovery,  nor  can  the  re- 
covcror  jfiave  any  thing,  because  the  tenant  to  the  praecipe  was 
out  of  possession,  and  consequently  had  nothing  to  lose.    Cro, 
Car.  388.     Besides,  here  the  tenant  for  years  took  back  a  joint 
estate  for  Kfe,  which  was  larger  than  his  former  estate,  which  is 
in  itself  an  absolute  forfeiture.  With  respect  to  the  second  cause 
of  forfeiture :  it  is  immaterial  whether  Clyffbrd,  the  tenant  for 
years,  was  or  was  not  a  necessary  party  to  the  recovery,  because  he 
has  averred  himself  to  be  so  on  the  record  by  being  vouched  j  by 
that  he  made  himsdf  partiaps  criminis.     And  a  tenant  for  years 
may  forfeit  his  estate  by  doing  any  act  to  enlarge  any  estate  to 
the  prejudice  of  those  in  remainder,  even  though  he  does  not  en- 
large his  own  estate.    Dyer  339.  Co.  Lit.  251.  *.  i  Ro.  Jbr.  855. 
pi.  8,    I  Leon.  262.     I  And.  45,  6.     As  to  the  third,  the  estate 
for  years  merged  in  the  estate  for  life,  when  they  united  in  the 
tenant  to  the  prxcipe,  because  there  was  an  union  of  two  estates 
in  the  same  person  for  the  same  purpose.    If  the  case  of  Foun* 
tain  V.  Ceie  {a)  be  cited  on  the  other  side,  it  is  sufficient  in  an- 
swer to  it  to  say,  that  the  lessee  for  years  by  being  made  tenant  to 
the  praecipe  for  sufiering  a  common  recovery,  did  not  extinguish 
his  term,  because  it  was  in  him  for  another  purpose.    So  that  i^ 
does  not  apply  to  the  present  case.    That  case  turned  on  the 
saving  clause  in  the  statute  of  uses  {h\    But  in  this  case,  die  two 
terms  were  in  the  tenant  to  the  praecipe  for  the  special  purpose 
of  suflering  a  recovery.     Chemi^  case,  cited  in  7  Co.  20.  a.  and 
Ferrers  "9,  Fermor^  Cro.  Jac.  643.  both  went  on  the  distinction 
made  in  the  statute  27  if.  8.  c.  10.  /.  3; 

Secondly,  actual  entry  was  not  necessary  in  this  case.  Dougt 
4^8.    Btdl.  N.  P.  103. 

The  Court  then  stopped  the  counsel  on  this  point,  it  being 
clearly  established  that  actual  entry  was  not  necessary. 

(a)  X  MmT.  Z07.  (5)  27  H.  8.  c.  lO.  #.  3. 
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1787.         Sutton  for  the  defendant,  after  observing  that  if  Ae  iDoit§agee 

— — —  had  forfeited  his  estate,  it  was  solely  owing  to  a  blunda,  made 

^"J^J     two  points  J  first,  that  the  recovery  was  no  forfeiture  of  any 

CLTffom.  estate;  and,  secondly,  that  if  the  freehold  estaite  of  RidMrdsmst 

forfeited,  the  mortgage  term,  which  was  created  prior  to  tbe1^ 

covery,  was  not  extinguished. 

As  to  the  first,  the  parties  to  this  recovery  had  such  an  intertst 
in  the  premises  as  enabled  them  for  some  purposes  to  sofier  a  re- 
covery. Under  the  will  and  codicil  in  1 753  and  1754,  J*  Bi- 
chords  the  elder  took  an  estate  for  life  in  possession,  with  a  re- 
mainder in  tail,  vested  not  indeed  in  possession,  but  in  interest 
,It  is  true,  that  according  to  Lewis  Bowlefs  case  (a),  and  the  case 
of  Colson  V.  Colson  (3),  those  two  estates  could  not  unite  on  ac- 
count  of  the  intermediate  remainder  to  the  devisee's  first  and 
other  sons  in  tail.  But  in  that  situation,  Richards  the  elder  va> 
enabled  by  his  estate  for  life  to  make  a  tenant  to  the  przdpe, 
and  by  reason  of  his  estate  tail,  to  come  in  under  the  voucher  in 
order  to  bar  that  remainder.  Now  this  recovery  does  not  afett 
the  intermediate  remainder  to  his  first  and  other  sons;  and  thel^ 
fore  is  not  within  the  statute  14  EL  c,  8.  In  Wiseman  v.  Crw(f)i 
it  was  held  that  the  statutes  32  /f.  8.  and  14  Eliz.  c.  8.  only  a- 
tended  to  restrain  recoveries  against  tenant  for  life  only,  and 
which  at  common  law  would  bar  hiiti  in  remainder.  And  c 
Com.  Dig.  title  Forfeiture  J.  3.  it  is  said,  that  an  a&natiofl 
by  a  particular  tenant  is  no  forfeiture,  if  the  reversion  or  re- 
mainder is  not  thereby  divested.  This  recovery,  bcingvitha 
single  voucher,  may  have  a  legal  operation  so  as  to  bar  the  csiatt- 
tail  to  Richards  in  remainder,  without  devesting  the  remainder 
to  his  first  and  other  sons,  which  was  precedent  to  this  estate- 
tail.  Meredyth  and  Others  v.  Leslie  and  Others,  6  Bn.  f^- 
Ca.  209,  Co.  Lit.  204.  b.  n.  I.  P^.  Recov.  109.  AndinG- 
Lit.  214. 0.  it  is  said,  that  if  two  persons  grant,  it  shaD  beffc- 
sumed  that  each  grants  that  which  he  lawfully  may  gmtf*  " 
then  iiir£^7rd!r  was  vouched  in  the  recovery,  in  respect  of  to 
estate-tail,  the  lessor  of  the  plaintiff  cannot  recover  during  the 
life  of  the  tenant  for  life  5  and  it  is  expressly  stated  in  the  case, 
that  the  tenant  for  life  is  still  living. 

But,  secondly,  if  the  freehold  estate  was  forfeited  by  Ac  re- 
covery,  the  mortgage  term  was  not  affected  by  it.  It  is  cxtrcflKij 
clear,  that  if  the  mortgagee  had  not  joined  in  the  recovery,  ^ 
(«)  XI  C9.  79.  (S)  %  Ati9250.  (0  Crc,  Mm.  56a.  xo  ^4^* 

intcrftt 
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interest  could  not  have  been  aficcted  by  it.     Then  the  question      ^7^7* 
is.   Whether  he  has  done  any  act  to  forfeit  it  ?  Now  he  only     ^^^^^ 
conveyed  his  term  to  the  same  person  to  whom  the  mortgagor     agai*st 
conveyed  his  interest ;  and  the  tenant  to  the  praecipe  was  merely 
a  trustee  for  the  mortgagor.     If  the  tenant  in  tail,  Richards  the 
clder^  did  not  do  any  act  to  incur  a  forfeiture,  neither  did  the 
tenant  for  years,  because  he  did  not  displace  the  remainders. 
And  the  only  reason  why  the  mortgagee  took  a  joint  estate  for 
life  was  for  the  purpose  of  barring  dower.     He  had  no  intention 
of  taking  a  greater  estate  than  he  had  before.    Neither  can  it  be 
said  that  the  term  merged  when  united  with  the  freehold  in  the 
tenant  to  the  praecipe,  because  he  had  the  term  in  one  right,  and 
the  freehold  in  another.    Co.  Lit,  338.  *.    And  besides,  by  the 
uses  of  the  recovery  it  was  expressly  declared,  that  the  old.  use 
should  continue.  Hpwever,  if  the  term  merged,  it  revived  again 
after  the  recovery  was  suffered.     For  this  the  case  of  Ferrers  v. 
Fermor  (a)  is  directly  in  point. 

Willisy  in  reply.  By  the  recovery  the  tenant  for  years  not  only 
took  back  his  former  term,  but  he  also  took  a  joint  estate  for  life. 
That  must  have  its  legal  operation  ;  for  the  intention  of  the 
parties,  that  it  was  only  for  the  purpose  of  barring  dower,  does 
not  appear  here.  This  is  not  like  the  case  of  Ferrers  v.  Fermor^ 
where  the  leasee  took  only  for  the  purpose  of  the  recovery,  and 
retained  only  his  original  term.  In  this  case  the  intermediate 
estate  tail  was  destroyed  by  the  recovery ;  and  this  is  like  the 
case  in  Djer^  339, 

Cur.  adv.  vult. 

And  afterwards  Ashhurst^  J.  delivered  the  opinion  of  the 
Court. 

The  only  question  that  has  been  made  is,  Whether  the  reco- 
very that  has  been  suffered  by  Cljfford^  the  tenant  for  years,  and 
Richards^  the  tenant  for  life,  or  the  acts  which  were  done  pre- 
paratory to  it,  will  amount  to  a  forfeiture  of  their  respective 
estates  ?  Now,  as  to  Clyford^  the  tenant  for  years,  it  will  be 
totally  nugatory  to  consider  whether  he  has  done  any  act  to  forfeit 
his  estate,  unless  the  tenant  for  life  has  likewise  forfeited  his;  for 
if  he  has  not,  he  is  the  only  person  who  can  take  advantage  of 
the  forfeiture  of  the  estate  for  years;  so  that  I  shall  lay  the  ques- 
tion relative  to  the  tenant  for  years  entirely  out  of  the  case. 

(a)  Crf .  Jm^  643* 

In 
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l^Z^^         In  regard  to  Richards^  the  tenant  for  life,  it  b  inrnted  that, 
by  suffering  a  recovery,  he  has  forfeited  his  estate  for  life;  far 


^*^J"  which  was  cited  Co.  Lit.  356.  a.  The  passage  is,  «  Here  note, 
CLYrroiD.  ''  that  albeit  the  action  be  false  and  feigned,  yet  is  the  recoroy 
<^  so  much  respeaed  in  law,  as  h  worketh  a  discontinuanoe. 
«  But  if  tenant  for  life  sufler  a  common  recovery,  or  any  other 
«« recovery,  by  covin  and  consent  between  the  tenant  for  Bft 
«  and  the  rccoveror,  this  is  a  forfeiture  of  hisestate,  and  he  b 
«« the  reversion  may  presently  enter  for  die  forfeiture."  Lord 
Coke  then  observes,  diat  ««  si^ice  Littleton  wrote,  the  statute  of 
<'  14  Eliz.  r.  8.  was  made,  concerning  this  matter,  which  hath 
«  been  well  construed  and  expounded,  and  need»  not  to  be  it- 
*<  peated."  But  we  all  of  us  think  that  this  passage  can  only  be 
understood  of  a  bau  tenant  for  life^  who  takes  upon  himsdf  to 
do  an  act  inconsistent  with  the  nature  of  his  estate ;  and  whidi, 
before  the  statute  of  EHzabetb^  would  have  displaced  the  remain* 
ders  subsequent,  and  turned  them  to  a  right.  The  forfeiture  of 
his  estate  was  therefore  a  proper  punishment  upon  him  for  at- 
tempting to  do  an  act  inconsistent  with  his  tenure,  and  calculated 
to  injure  him  in  the  reversion.  But  the  law  will  never  punish 
a  man  for  doing  that  which  is  not  inconsistent  with  the  nature  of 
his  estate,  and  which  may  have  a  legal  operation.  Such  is  the 
case  here ;  for  Richards  stood  in  two  several  characters;  that  of 
tenant  for  life,  with  a  remainder  in  tail  subsequent  to  that  limited 
to  his  first'atld  other  sons.  This  remainder  in  tail  is  all  that  he 
sought  to  bar ;  and  the  law  says,  that  having  the  immediate  free- 
hold, and  an  estate  tail  in  remadnder  in  him,  he  has  a  right  to  bar 
it.  Upon  what  principle  then  is  it  that  a  forfeiture  should  be 
incurred  ?  Has  he  taken  upon  him  to  do  any  act  incoosisteflt 
with  the  nature  of  his  estate  ?  The  tenant  to  the  praecipe  is  made 
by  lease  and  release  (  this  is  a  lawful  convejance^  as  it  is  aSkd, 
and  passes  no  more  than  a  man  lawfully  may.  Had  it  been  dose 
by  feoffinent,  that  perhaps,  in  respect  of  the  manner  of  doing 
it,  might  have  admitted  of  some  argument;  but  hereitvas 
perfectly  legal. 

The  next  thing  then  is,  Whether  the  recovery  itself  will  ope- 
rate so  as  to  subject  him  to  a  forfeiture  ?  And,  as  to  this,  we  are 
all  clearly  of  opinion,  that  it  does  not;  because  there  was  a  legal 
subject  for  it  to  work  upon,  namely,  his  remainder  in  tail 
Eubards  is  vouched,  and  enters  into  the  warranty,  not  inre^ct 
of  his  tenancy  for  life,  but  of  his  remainder  in  tail ;  and  the  r^ 

compeoce 
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compence  in  value  is  8iq>pD9ed  to  go  to  those  who  would  have     I7^7- 
bcen  entitled  to  his  estate-tail,  and  those  who  stood  subsequent  — — • 
to  them ;  and  passes  oVer  his  first  and  other  sons,  who  have  the     a^i^a 
first  estate-tail  in  them.    And  as  they  receive  no  recompence,  CLTrroR®. 
their  estate  19  not  displaced,  nor  in  any  manner  affected  by  the 
recovery. 

It  seems  plain,  from  the  words  of  the  statute  of  EUzabeth, 
what  kind  of  recoveries  the  Legislature  considered  as  fraudulent, 
and  meant  to  prohibit ;  for  it  says,  «  th^t  all  such  recoveries 
«  hereafter  to  be  had  or  prosecuted  by  agreement  of  the  parties  or 
<c  ty  cavin^  as  is  aforesaid,  against  such  particular  tenant  of  any 
<<  lands,  l^c.  whereof  the  same  particular  tenant  is,  or  hereafter  ^ 
<<  shall  be,  seised  of  any  such  particular  estate  as  is  aforesaid^  or 
"  against  any  other,  with  voucher  over  of  any  such  particular 
<<  tenant,  isfc.  shall,  as  against  those  in  remainder  or  reversion,  be 
<<  voidj  and  of  none  effect.''  Then  comes  a  proviso,  <<  that  no- 
«  thing  therein  contained  shall  extend,  or  be  prejudicial,  to  any 
"  person  that  shall  hereafter  by  good  title  recover  any  lands,  is^c. 
<«  without  any  fraud  or  covin^  by  reason  of  any  firmer  right  or  title, 
<<  but  that  all  such  shall  be  in  like  force  as  before  the  making  of 
"  the  act.**  Therefore  a  recovery  suffered  under  the  circum- 
stances which  exist  in  the  present  case  is  expressly  saved.  And  we 
are  all  of  opinion  that  there  must  be  judgment  for  the  defendant. 

Postea  to  the  defendant. 


HiBBERT  and  Others  against  Carteu. 
^PHIS  was  an  action  upon  a  policy  of  assurance  on  goods  The  in- 
•*•    on  board  the  ship  Devonshire,  at  and  from  Jamaica  to  J^J^JJJJ^ 
London  i  which  insurance  was  stated  upon  the. head  of  the  po-  of  a  bill  of 
licy  to  be  made  "  on  account  of  Robert  Kerr,  Esq"    The  plain-  credifor° * 
tiffs  were  merchants  in  London,  and  the  general  consignees  of  f"ma/aiU 

.  >  •  mi.  conveys  the 

Kerr,  who  was  a  planter  in  the  island  of  Jamaica,    They  were  whole  pro- 
in  the  constant  habit  of  procuring  insurance  upon  his  goods  as  ^Vfrom* 
soon  as  they  received  advice  of  their  being  shipped.     Op  the  the  time  of 
23d  of  December  178a,  the  plaintiffs  received  advice  from  Kerr  But  if  th7 
of  his  having  shipped  ten  hogsheads  of  sugar  on  board  the  J2"°*'^|*„*^^ 
Devonshire,  in  which  letter,  dated  18th  of  October  178a,  was  appear  to 
contained  a  general  direction  to  insure  whatever  goods  were  ©Sy  to  bind 
shipped  by  him.    The  insurance  was  immediately  effected ;  but  «*>««»«  pro- 
in  the  month  of  November,  between  the  time  when  the  order  of  the  ar. 

rival  of  the 
foodiy  thtn  an  iatunmct  made  on  accovat  of  tht  indoncrt  alter  such  indonemeat,  is  good. 

was 
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1787.     was  sent,  and  the  time  when  the  defendant  subscribed  the 
policy,  Kmr  had  indorsed  the  bill  of  lading  to  one  IM^rdf  in 


^'"""^   Jamaica^  to  whom  there  was  an  arrear  of  interest  due  opoa 

Cartkr.    mortgage  on  JCrrr's  estate  in  that  island.     The  plaintifi  had 

/'./r*  ^V^i^//no'*cc  of  this  indorsement,  after  the  insurance  was  made,  by 

;         .      a  letter  from  Kerr  to  them,  wherein  he  informed  thcm,diithe 

:  ^  /.^,        had  been  obliged  to  assign  the  bills  of  bding  for  die  net  p- 

^  ,  ^'y  '  '•       ceeds  to  DeUpraU     The  bill  of  lading  as  it  originally  stood  a- 

'  pressed  the  sugars  to  be  shipped  on  account  and  risk  cS  it 

shipper,  and  directed    the  delivery  to  his  order,  or  dut  of 

his  assigns;  the   indorsement  was  in  the  followii^  terms: 

"  Deliver  the  above  sugars  to  Mr.  Jchn  Hodgson,  for  account  of 

«  S.  Dellprati*  signed  «  Robert  Kerr!*    The  ship  was  lottin 

the  course  of  the  voyage. 

At  the  trial  of  this  cause  at  the  last  ntdngs  at  GmU^  b^ 
fore  BuUer,  J.  the  plaintiffs  rested  their  case  here,  and  contend* 
ed  that  upon  these  facts  they  were  entitled  to  a  verdict  for  die 
amount  of  the  insurance.  On  the  other  hand  it  was  objected, 
that  Kerr  having  assigned  the  bill  of  lading  before  the  insurance 
was^  actually  effected,  the  averment  in  the  declaration,  iai 
these  sugars  had  been  insured  on  bis  account,  was  not  troe,  far 
he  had  not  then  any  insurable  interest  remaining  in  hiffl>  ^ 
entire  property  in  the  goods  having  passed  out  of  lum  by  tk 
assignment  of  the  bill  of  lading,  which  operated  in  dus  in- 
stance as  a  payment.  And  BuUer,  J.  being  of  this  opinioDt 
upon  the  general  ground,  that  the  indorsement  of  a  bill » 
lading  passed  the  whole  property,  would  have  nonsuited  tb 
plaintiffs  \  but  it  appearing  that  the  defendant  had  negk^^ 
to  pay  the  premium  of  twenty  guineas  into  Couxt,  the  pbisti^ 
took  a  verdict  for  that  sum.  , 

Upon  a  motion  on  the  part  of  the  plaintiffi  ia  this  term  fcr< 
new  trial,  j 

ErsUne  and  East  contended,  that  the  verdict  ougbt  »  bare 
been  taken  for  the  whole  sum  insured.  The  indoiscmcnt  of 
the  bill  of  lading  only  bound  the  consignment  of  the  goods  m 
England^  and  cannot  be  taken  to  have  transferred  the  whole  pio- 
perty  out  of  the  consignor  in  the  mean  time.  He  was  answcf- 
able  again  to  Dellprat  for  the  amount  of  the  sugan,  in  ose  thef 
did  not  arrive  safe  \  the  bill  of  lading  was  put  mto  his  ^ 
merely  as  a  collateral  security  for  the  debt;  he  was  oolf  tort- 
ccive  the  net  proceeds  j  and  therefore  it  cannot  be  said  to  k» 
payment  upon  the  spot,for  it  is  not  certain  what  the  netpwctt^ 

vil 
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ill  be.  If  so,  there  did  remadn  an  insurable  interest  in  the 
>nsignor,  for  he  was  to  run  the  risk  of  the  voyage.  The  case 
F  Caldwell  and  Ball  (a)  went  no  further  than  to  determine  that 
le  indorsement  of  a  bill  of  lading  bound  the  consignment.  The 
rincipal  dispute  between  the  parties  was,  who  should  get  the 
onsignments  of  an  estate  in  the  West  India,  It  is  evident  from 
be  very  terms  of  this  bill  of  lading,  that  the  risk  of  the  voyage 
vas  to  be  run  by  the  shipper ;  for,  upon  the  face  of  it,  the  goods 
re  expressed  to  be  shipped  <<  on  account  and  at  the  risk  of  the 
<  shipper  /*  and  the  indorsement,  only  directing  the  delivery  to.be 
^  011  account'  of  another  person,  leaves  the  rt/i  as  it  was  before. 
But,  admitting  that  by  the  general  law  the  indorsement  of  a 
}ill  of  lading  does  transfer  the  whole  property  out  of  the  con- 
signor, yet  the  consignor  may  recover  from  the  underwriter  as 
a  trustee  for  the  person  really  entitled.  This  doctrine  seemed  to 
be  admitted  in  the  case  of  Delaney  zndStoddart(b)y  which  was 
stronger  than  the  present;  for  there,  there  had  been  an  actual 
sale  of  the  ship  insured  between  the  time  of  sending  the  order  for 
insurance,  and  the  time  when  the  insurance  was  actually  effected ; 
and  there,  the  action  was  held  to  be  sustainable  against  the  un- 
derwriter in  the  name  of  the  vendor,  though  in  reality  for  the  [1  M^a  R 
benefit  of  the  vendee ;  so  here  perhaps  the  inducement  for  taking  ^^^'^ 
the  bill  of  lading,  if  it  is  to  be  considered  as  an  absolute  transfer  of 
the  property,  wsis  the  idea  of  security  from  the  goods  being 
insured. 

The  Court  however,  upon  this  occasion,  were  all  clearly  of 
opinion  that  where  a  bill  of  lading  is  taken  by  a  creditor  as  a 
security  for  his  debt  on  his  own  account,  the  Whole  property 
passes  by  the  delivery,  and  is  to  be  considered  as  a  satisfaction  of 
the  debt  pro  tanto.  That  the  parties  were  always  at  hberty  to 
vary  from  the  general  rule,  by  entering  into  any  particular  agree- 
ment  between  themselves ;  but  that  it  must  be  shewn  in  order  to 
take  advantage  of  it.  They  considered  the  case  of  Caldwell  tnd 
Ball  as  deciding  the  general  question.  And  as  to  the  case  of 
Delaney  and  Stodda%^,  there  was  an  agreement  that  the  policy 
should  be  transferred.    They  therefore  refused  the  rule. 

But  afterwards  on  a  subsequent  day  the  motion  was  renewed 
by  leave  of  the  Court,  on  an  affidavit  stating  the  particular  trans- 
action between  the  parties;  That  Kerr  bad  no  intention  whatever 
of  passing  the  whole  property  by  the  indorsement  of  the  biU  of 
lading;  hb  intention  being  no  more  than  to  bind  the  consign- 
nient  of  the  goods  in  England i  to  which  purpose  he  had  ordered 

(a)  Ante,  205.  (fi)  Ante,  %i.  2^ 

n  his 
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1 787 .    I^ifl  correspondents  to  pay  the  net  proceeds  to  Dellpral^  n  appeal 
by  the  letter  before-mentioned ;  and  that  since  that  time  Kir^i 


HiBMET ,  executor  had  actually  accounted  to  27^/i^a^ again  £cxr  the  aoouK 

Cartkk.   of  the  sugars  which  had  been  lost,  a  demand  having  been  mk 

on  them  to  that  purpose.  A  rule  was  now  granted  to  she vcatise 

why  there  should  n«t  be  a  new  trial ;  which  was  aftovard! 

made  absolute  without  hearing  either  side  {a). 

(«)  The  cause  came  on  to  be  tried  1  Kcond  time  at  the  sitdagi  after  MMiti  To: 
at  GmUhUt  when  the  tame  dear  evidence  of  the  4ntentiQn  of  the  paran  beiag  f^ 
u  had  been  set  forth  in  the  affidavit  laid  before  the  Court,  Mr.  Jndia BJUrva^ 
opinion,  that  the  plaintiff  was  entitled  to  recover  the  anoont  of  the  inftinace.  He 
said  the  general  doctrine  was  dear,  that  the  indorsement  of  a  biU  of  lafinsfrm/i" 
transferred  the  whok  property  in  the  goods;  but  this  was  subject  to  be  cooDdU  ^ 
the  evident  intention  of  the  parties.  Here  advice  waa  sent  by  the  cooNpior  to  his  cc- 
respondenu  at  home  that  he  had  been  oUiged  to  gp  ve  the  bill  of  lading  ta  D^frai  ^^ 
the  Hit  prtttJit  and  the  amount  of  the  goods  was  actually  accounted  fo  41^  ^ 
Ktrr*%  executors  to  SUUfrut  after  the  lost  waa  known.  And  besides,  vkit  wsj* 
terial  to  be  obaerved,  no  value  had  been  put  npon  the  goods  at  the  ttme,  vbickikw^ 
that  DeUprai  was  only  to  have  the  mH  proeetii. 

Verdict  for  the  |ibiati&(^ 

No  motion  was  made  for  a  new  triaL 

(i)  Vide  GidErn  v.  Tkt  Landw  Atnramtt  Ctmfamjt  x  fvrr.  489. 


^'"'^^  J' Anson  againsi  Stuart. 

To  print  of  'T^HIS  action  was  brought  in  the  Common  Pleas  for  1  lil^^ 

t'hat  h^u"  printed  in  the  Morning  Post,  which  was  stated  in  the  dc- 

swindler  is  a  claration  with  innuendos  as  follows: 

acdonabk.        **  ^bc  public  cannot  be  too  firequently  cautioned  ajpinstno- 

Ajusiifica-   cctorious  swiudlers  and  common  informers.     A  nest  of  to 

tion  of  such  *    ,  -  ^ 

•  charge  <<  homets  (meamng  the  notorious  swindlers  and  oomnm  ^ 
thrp!«icu-  fo'^n^c^)  "  ^ho  li^c  by  sucking  the  honey  produced  1^  indnstn- 
lar  instances  «  ous  bees,  have  lately  been  discovered  dividing  the  spoil  at  cbeir 
which  the  ^  **  "^st  in  the  comer  of  the  King's  Road/' meaning  the  ^' 
defendant  ing.housc  of  thc  plaintiff,  <<  from  whence"  (mcaniflgicsaid 
support  it.  dwelling-house  of  the  plaintiff  )  «  Aey"  (meaning  thctfio*^ 
a  A& /^''  ^^^  swindlers  and  common  informers)  «*  have  bcictofo'^' 
a86.  (meaning  before  the  said  time  of  printing  and  pubUshiif  Ae  ^ 

^26^  '  iibel)  **  issued  to  sting  thc  unsuspecting"  (meaning  to  insiwo^ 
7A^*^^'  and  be  understood  thereby  that  the  said  plaintiff  was  ilkgallf 
fraudulently,  and  dishonestly  concerned  and  connected  vitl 
divers  swindlers  and  conunon  informers,  and  shared  widi  tbcn 
the  spoil  and  plunder  hy  them  from  other  persons  udawfuUfi 
fraudulently,  dishonestly,  and  by  swindlii^  gotten  and  ob- 
tained). «  Thc  head  of  the  gang"  (meaning  the  plaintiff,  ^^ 


a 
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also  meaning  thmby  that  the  plaintiff  was  the  principal  and     1787. 
head  of  the  gang  of  the  said  swindlers  and  common  informers) 


«  possesses  in  a  strong  degree  the  attribute  of  a  gentleman,   ^^^T 
"  called  the  Ocril,  who  first  seduces,  then  stimulates,  and  at    Stva»t. 
"  last  deceives,  and  leaves  his  dupes  to  punishment''  (meaning  ^^,^^  ^  Z^^:,; 
thereby  and  intending  to  be  thereby  understood  that  the  plaintiff  •  /a  /.  ^ . 
was  guUty  of  deceiving  and  defrauding  dhrcre  persons,  wiih 
whom  he  had  dealings  find  transactbns,  and  that  he  the  plain- 
tiff  was  not  to  be  trusted).  «  This  diaboUcal  character,**  (mean- 
ing the  plaintiff,)  a  like  Poljpbemus  the  man-^ter,  has  but  one 
"  eye,  and  is  well  known  to  all  persons  acquainted  with  the 
««  name  of  a  certain  noble  cirGumnavigator*'  (^meaning  by  the 
said  last-mentioned  words  to  allude  to  the  name  of  the  plaintiff 
yAmm^  and  meaning  thereby  and  intending  that  it  should  be 
thereby  understood  that  the  said  false,  scandalous,  malicious, 
and  libellous  words  were  applicable  to,  and  published  of  and 
concerning,  the  said  W.  f  Anson). 

The  defendant  pleaded  that,  the  plaintiff  had  been  illegally, 
fraudulently,  and  dishonestly  concerned  and  connected  with, 
and  was  one  of,  a  gang  of  swindlers  and  common  informers, 
and  had  also  been  guilty  of  deceiving  and  defrauding  divers 
persons,  with  whom  he  had  had  dealings  and  transactions, 
wherefore  he  printed  and  published,  (5V. 

To  this  plea  there  was  a  special  demurrer,  and  the  following 
causes  were  shewn ;  that  the  defendant  hath  not  set  forth  or 
shewn  in  or  by  his  plea  in  what  manner  the  plaintiff  was  it 
legally,  fraudulently,  and  dishonestly  concerned  and  connected 
with, and  was  one  of,a  gangof  swindlers  and  common  informers  % 
and  also  that  the  defendant  hath  not  thereby  shewn  or  disclosed 
any  particuUr  person  or  persons  with  whom  the  plaintiff  was 
so  illegally,  fraudulently,  and  dishonestly  oonceraed  and  con* 
oected;  and  also  that  the  defendant  has  not  shewn  or  disclosed 
any  particuhr  person  or  persons  with  whom  the  plaintiff  hath 
been  guilty  of  deceiving  or  defrauding,  or  in  what  manner,  or  in 
what  particular  dealings  and  transactions,  he  hath  so  deceived 
and  defrauded  any  such  person  or  persons }  and  also  that  the 
defendant  hath  not  in  or  by  his  ploi  set  forth  any  day  or  time 
^hen  the  said  several  facts  alkged  by  him  in  that  plea  against 
the  plaintiff  or  any  of  them  happened^  and  also  that  the 
defendant  has  set  forth  the  charges  in  that  plea  contained  in  so 
general  and  uncertain  a  manner,  that  the  plaintiff  cannot  know 
what  particular  facts  the  detendant  will  attempt  to  esubilsh 
I>y  evidence  on  the  trial  of  this  cause  in  order  to  support  those 

Vol.  I.  3D  charges. 
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ilZf.    diaatgcSf  and  therefore  amaoc be  prepared  to  dispcote  or ; 

m  the  same, 
f  Anson       ^fy^x  argument  on  this  dennirrer,  die  Court  of 
SmlftT.    Pleas  (a  *  gave  judgment  for  thSe  defendant.  The  record  wm  Aea 
removed  into  this  Court  by  a  writ  of  error  i  and  the 
assigned  were  similar  to  the  causes  of  demurrer. 

Wood,  for  the  pbintiflF,  inmtcd  that  the  plea  of  justificatioai 
too  general  and  uncertain,  because  it  did  not  suffidendy  s 
the  plaintiff  of  the  defence  ^Aich  was  intended  to  be  set  up. 
The  defendant  ought  to  have  alleged  some  particular  ciim^  wi* 
the  rime,  the  place,  and  the  persons  with  whom  the  piMtiffwas 
supposed  to  be  connected.  A  wnilar  justification  was  attoipted 
to  be  pleaded  in  the  case  erf  Nimfum  ▼.  Bmlij{h).  That  wsu 
action  by  a  justice  of  the  peace  against  the  defendant,  who^ar^ 
ed  him  with  «« pocketing  all  the  fines  and  penalties  forfeilBd  by 
«<  delinquents  whom  he  convicted,  without  distributiBg  dicm  w 
«« the  poor,  or  in  any  other  manner  accounting  for  a  s«m  fil^ 
•  w  then  in  hand."  The  defendant  pleaded  that  « thcjitoidff  was 
««  a  justice  of  the  peace,  and  that,duringthe  time  he  actedasauci] 
«  hcconvictcddiversandanndrypersonsrespectivdyindivefsiri 
«<  sundry  fines  and  sums  of  money,forand  onpretenceof  thdrhs^ 
w  ing  respectively  committed  divers  respective  ofibnces,  aguoil 
«  the  form  and  efiect  of  divers  statutes  of  this  realm ;  which  anf 
*<  respecdve  fines  and  sums  of  money,  amounting  in  the  wfade  to 
«  50/.  he  received  of  the  respective  delinquents  so  byhim  eoavid* 
<<  ed,  and  had  not  psdd  die  same  to  the  several  persons  to  vten 
«  die  same  ought  to  have  been  paid  by  virtue  of  the  respecdit 
^  statutes,  but  had  kept  and  detamed  the  same,  contrary,  Vc!" 
To  this  there  was  a  special  demurrer ;  and  the  Court  wettdcjiiy 
of  opinion  that  the  justification  was  bad,  because  it  dSd  flt 
specify  any  one  fine  or  penalty  which  had  been  nnjusdy  kvic^ 
Cmste  for  the  defendant.  The  plea  may  be  as  geiimd  as  drds- 
claration ;  and,  in  the  present  case,  the  plea  denies  the  «Ms 
charge^  This  is  distinguishable  from  the  case  cited;  fer  there 
was  a  specific  charge  that  (he  plaintiff  had  taken  certain  fioca 
which  belonged  to  the  king,  and  the  justificadon  was  generri. 
But  here  the  pdnt  in  issue  was  the  whole  life  and  character  cf 
the  plaintiff;  therefore  it  would  have  been  to  no  purpose  for  die 
defendant  to  have  specified  any  one  particular  instance,  because 
that  Vould  not  have  been  sufficient  to  prove  the  charge  is  the 
declaration.  And  if  the  defendant  had  set  forth  many  mstune^ 
he  probably  might  have  failed  in  the  proof  of  one,  and  dien  hia 
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jasdficatiaa  couU  nmt  be  wffort^d.    And  besides,  if  it  were    1787. 

neceasery  to  spedfjr  aU  the  charge,  iK  would  be  making  tke 

rocoid  itself  a  KbeL  Pleae  of  jaatification  need  not  be  drawn  ^^j*^*^ 
with  more  preciaioB  and  certamty  than  indictaio&ts :  And  Stuart. 
thefc  are  several  instances  where  a  geoeial  dbarge  of  this  kind  . 
is  auffident  even  in  an  indictment^  such  as  chaif  es  of  barratry  ; 
or  heepiAg  a  eonunon  bawdy-houas.  i  ibwk  P.  C.  z  Hawk^ 
F.'fX  c.  25.  /.  59.  In  2  AA.  33j^  it  is  said,  that  in  the 
caec  pf  an  indictment  foi  keeping  a  common  bawdy-)iou$9» 
widiout  chargmg  anj  paiticulaur  fiKt,  though  the  charge  be 
gcncia^  yet  at  the  trial  the  pcosecolor  ouy  give  b  evidence 
particular  facts  and  the  particular  time  of  doing  them ;  the  same 
mfe  9e  So  keeping  a  common  gaming-house.  So  a  general  charge 
far  kcqpiog  a  disoiderlj  house  was  held  sufficient.  2  Burr: 
1232.  In  the  present  case,  the  being  a  swindler  consisu  ia 
divers  acU ;  and  therefore  it  was  suiSqieat  for  the  defendant  to 
plead  the  charge  generally,  and  give  the  particular  hct%  in  evi« 
denctf.  But  if  it  be  not  now  too  hie  to  take  any  exception  to 
the  dodaiation,  diat  appears  to  be  informal  and  insufficient.  It 
diaiges  the  defendant  with  having  called  the  plaintiff  a  common 
informer  and  swindler :  Now  the  former  is  not  actionable,  and 
the  latter  is  not  a  legal  term  of  wluch  the  law  can  take  notice. 
It  is  true,  indeed,  that  they  are  explained  by  ianuendas  to  mean 
de£randing  and  plundering  )  but  the  terms  Aemselves  are  not 
cnpable  of  that  explanation ;  therefore  the  defendant  has  a  right 
to  throw  out  the  innuembsf  and  consider  the  charge  itself.  And 
if  the  matter  be  not  actionable,  the  manner  is  not  material* 
jtstky  ▼.  Tcimg,  2  Burr.  8 1 1.  Besides,  the  libel  is  not  suffici* 
endy  descriptive  of  die  person  of  the  plaintiff. 

Wood  in  reply.  The  true  nature  of  a  plea  is  to  disclose  to  the 
plaintiff  the  particular  facts,  which  are  meant  to  be  given  in 
evidence  against  him:  but  this  plea  is  so  general  that  the  plain- 
dff  cannot  be  prepared  to  answer  it.  As  to  the  charge  in  the 
dedaradon  being  too  general,  it  is  to  be  observed  that  it  is  the 
charge  of  the  defiendant.  And  if  it  were  not  actionable  on  ac« 
count  of  its  generality,  any  person  might  calumniate  another 
with  impunity  by  generally  scandalising  his  character.  This 
has  been  compared,  to  an  indictment  for  keeping  a  common 
faavrdy-house,  where  it  is  said  that  a  general  allegation  is  suS« 
dent:  but  even  there  the  house  itself  must  be  specified  )  the  time 
and  the  acts  done  are  only  the  evidence  of  keeping  an  improper 
house*  Si^poie  the  plauntiff  had  been  indicted  for  swindling,  it 
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1787 .    would  not  hafc  been  sid&cknt  to  state,  as  this  plea  doeS|  dot  hr 

had  been  gniky  of  dcfnittdingdiYcn  persons:  Imt  the  infictincm 

fAmoii  gj^3t  iia^  stated  whom  be  had  defiranded,  and  die  time  iriim- 
STiiuijiT.  So  an  indictment  generaUf  for  felony  is  not  sufficient  |  it  wmt 
allege  the  particular  species  of  felony.  Therefore  cm  tbe  de- 
fendant's argument  this  plea  cannot  be  supported.  Then  as  to 
the  declaration  not  being  suflkient:  It  is  actionable  to  chsigc 
anyperson  widi  diat  which  may  be  the  subject  of  an  indictmcoL 
And  dieie  is  no  doubt,  but  that  if  the  charge  against  Ac  pUa- 
tiff  were  true,  he  might  hare  been  indicted  for  it.  Andefcn 
though  certainiwwds,  which  scandalise  die  character  of  awAcr, 
be  not  acdonaUe  in  diemsclm,  yet  if  diey  be  reduced  to 
writing,  they  become  die  subject  of  a  libeL  Justmr.Cm^f^ 
ifiiiow.3i3.   And  die  mnuendos  arc  explanations  in  fact,  whidi 

are  admittcxl  on  this  record. 

AsHHimsT,  J.    This  plea  b  bad  on  account  of  its  gcneiaHty. 
•Die  substance  of  the  Ubel  is  diat  die  plaindfF  was  a  commoB 
swindler,  and  diat  he,  in  concert  widi  odicra.  dcfirauded  dbers 
persons.    One  part  of  the  defendant's  argument  has  been  Aat 
this  plea  is  only  as  general  as  die  charge  in  the  dedaratbn. 
But  it  is  to  be  observed,  diat  it  was  die  chkrge  of  die  defendant, 
andtbeplaundffwasbound  tostateit  asit  wasmade.    Andit 
does  not  follow,  that  die  defendant  ought  to  justify  in  so  general 
m  way.  The  defendant  is  primAfaeii  to  be  considered  as  a  wroBg- 
doer.    When  he  took  upon  himself  to  justify  generally  the 
charge  of  swindling,  he  must  be  prepared  with  the  facts  irfach 
constitute  the  charge  in  order  to  maintain  his  plea:  Thai  1» 
ought  to  sute  those  facts  specifically,  to  give  the  plaintiff  an  op- 
portuiuty  of  denying  them ;  for  the  pkiptiff  cannot  come  to  the 
trial  prepared  to  justity  his  whole  life.    U  die  phiiuiff  bad  been 
a  common  swindler,  the  defendant  ought  to  have  indicted  hini; 
but  he  has  no  right  to  libel  him  in  diis  way.     And  if  the  de- 
fendant has  acted  wrong  in  libelling  the  pl^tiff,  he  has  ho^ht 
this  difficulty  upon  himself:  But  where  a  man  stands  fob  as 
a  public  prosecutor,  he  is  entided  to  the  protection  of  die  paUBc. 
In  some  few  cases^  a  general  charge  in  an  indictment  may  be 
sufficient }  but  those  of  barratry  and  keeping  a  disorderiy  bouss 
are  ahnost  die  only  instances.   The  htter  case  may  be  si^partcd 
without  mendoning  the  name  of  any  individual  who  frequents 
die  house,  because  it  may  be  notorious  to  the  ne^hboun  diat 
disorderly  persons  do  go  tbere^  without  their  being  enabled  ta 
specify  any  pardcular  person.    But  where  a  diaige  of  diis 

kind 
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kind  is  preferred,  it  must  be  more  particular  in  order  to  apprise     1 787. 
the  other  party  of  it.    Now  here  if  the  defendant  can  support 


his  chaige  that  the  plaintiff  has  defrauded  divers  persons,  it  must   ^^'^'^ 
be  known  to  him  whom  he  has  defrauded,  and  he  must  call    Stwart. 
them  as  witnesses  to  prove  the  particular  acts  of  fraud :  If  he 
cannot  substantiate  his  charge,  he  ought  not  to  have  made  it. 

BuLLEE,  J.    It  seems  to  me  that  the  argument  of  the  defend* 
an^s  counsel  blows  hot  and  cold  at  the  same  time.    For,  first, 
k  is  said  that  the  term  **  ^unnJlef^  imports  a  variety  of  acts  of 
fraud,  and  therefore,  that  they  could  not  be  stated  in  the  plea, 
because  it  would  be  multifarious.    But  the  objection  afterwards 
taken  to  the  declaration  is  that  the  term  <<  SmndUt^*  is  too  gene- 
ral^  and  cannot  be  legally  understood.  But  Mr.  J.  Aston  formerly 
held  otherwise,  for  he  said  that  the  word  «<  Swindkt^*  was  in  gene- 
ral use,  and  that  the  Court  could  not  say,  they  were  ignorant  of 
it.     But  at  all  events,  we  cannot  say  on  this  record  that  we  do 
not  understand  the  import  of  it,  for  it  is  explained  to  be/<  defraud- 
ing divers  persons."  The  first  question  then  here  is,  Whether  the 
defendant  is  at  liberty  to  charge  the  plaintiff  with  swindling,  with- 
out shewing  any  instances  of  it  ?  That  b  contrary  to  every  rule  of 
pleading^;  for  wherever  one  person  charges  another  widi  fraud, 
he  must  know  the  particular  instances  on  which  his  charge  is  [z  £.k  P. 
founded,  and  therefore  ought  to  disclose  them.    The  rule  in  ^^^ 
pleading  is  this,  that  wherever  a  subject  comprehends  multi- 
plicity of  matters,  to  avoid  proUzity,  generality  of  pleading  is 
allowed ;  as  a  bond  to  return  all  writs,  ^c.    But  if  there  be  any 
thing  spedfic  in  the  subject,  though  con^sting  of  a  number  of 
acts,  they  must  be  all  enumerated;  as  on  a  covenant  ««  to  in- 
feoff  of  all  his  lands,**  the  covenantor  in  shewing  performance 
must  state  them  all;  so  if  a  person  be  bound  « to  pay  all  the  le- 
gacies in  the  will,"  he  must  specify  them  all,  and  aver  payment 
of  each ;  and  the  reason  is,  because  all  these  facts  lie  within  the 
knowledge  of  the  party  (a).    Now  in  the  present  case,  if  this 
plea  were  to  be  sufiincd,  it  would  be  to  allow  any  person  to  Ubel 
another  more  on  the  records  of  the  Court  than  he  could  do  in  a 
public  newspaper.    If  the  plaintiff  has  been  guilty  of  any  acts  of 
swindling,  the  defendant  must  be  taken  to  know  them.  He  could 
not  prove  the  justification,  as  he  has  pleaded  it,  by  general  evi- 
dence; but  he  has  no  justification,  unless  he  can  prove  the  special 
instances;  and,  knowing  them,  he  ought  to  put  them  on  the  re- 
cord that  the  plaintiff  might  be  prepared  to  answer  them.    It  has 

been 
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1787.     been  said,  that  this  case  isdifieroit  from  that  oi  Niewmtnw.  Bailij, 

^^ because  that  was  a  specific  charge.    B«!t  that  is  not  80}  far  there 

^^r,T  dw  Plaintiff  was  ch»ged  with  pbcfcctiogirf/^fc/w^ 
Stuaet.  vras  as  general  as  possible.  And  there  Ac  Court  said  it  wai  ne- 
cessary to  Bpecify  the  particular  acts.  The  cases  of  indictiBeoU, 
which  were  cited,  do  not  apply  here.  As  to  thai  ol  barratry,  it 
has  always  been  stated  as  an  exception  to  die  general  mk :  I  htft 
not  been  able  to  discover  how  that  exception  was  first  estaUishedi 
but  it  is  of  ancient  date.  But  in  that  case  sometluiig  more  is 
required  than  is  stated  in  the  present  case;  for  tiiottgk  the  hi* 
dictment  is  jrood  in  a  general  form,  yet  it  has  iaiwsyt  been  beU 
that  the  prosecutor  must  gite  the  defendant  nxMioe  befare  dc 
trial  of  the  particular  instances  that  are  meant  to  be  proved,  10 
that  even  there  the  inconvenience  of  aHowing  a  general  dtegeii 
guarded  against.  With  respect  to  the  casb  of  an  indictincDt  fibr 
keeping  a  coihmon  bawdy  •house;  there  more  cercainty  intllein* 
dictment  i^  required  than  is  stated  here;  for  it  must ttate the 
place  where  the  house  is  situate  «nd  the  time ;  the  crime  thoc- 
fcm  is  particularly  stated  in  that  case,  for  the  offetioe  b  the  iif- 
i^  of  the  house :  And  it  is  not  necessary  to  prove  ^iriioficqvati 
the  house,  for  that  may  be  impossible ;  but  if  any  uf^own  per- 
sons are  prQved  to  be  diere  bdiaving  disorderiy,  it  issuficiait 
to  support  the  indictment.  So  in  ffbe  case  t>f  a  common  mU, 
it  is  not  necessary  to  prove  die  particular  expressions  used;  it  h 
sufficient  to  prove  generally  that  die  is  always  scoMifig.  There* 
fore  in  all  these  instance,  the  party  is  suffidentty  apprised  «f 
the  nature  of  the  charge  which  is  intended  to  be  proved  agaimt 
him.  It  is  not  true,  as  was  Contended,  that  the  general  dtanc- 
ter  of  the  plaintiff  is  put  in  issue;  for  the  evidence  to  SHfi^ 
the  defendant's  plea  mtrst  be  special.  Where  it  is  permitted  to 
the  party  to  give  general  evidence  of  character,  as  intfae  oseof 
a  prisoner,  be  cannot  enter  into  particular  instances :  but  irkit, 
as  in  the  present  case,  the  whole^  defence  arises  from  the  pnaf 
of  particular  facts,  the  general  character  is  im  in  issue.  Then 
as  to  the  dedaration  itself,  it  contaiite  9S  Itbdlotts  a  cbaige  as 
can  well  be  imagined. 

GROsfc,  J.  declined  gfving  any  t>ptnion,  as  he  had  arguadthb 
case  at  the  bar  in  t^  Court  of  Common  I%as. 

juQgmem  levei  5m« 
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GooDTETLE  OH  the  Several  Demises  of  Edward  Nor-  Tm^. 
Ris,  J.  Blagdem  Hale,  Joseph  Pabtingdon,  and  ^^*'** 
Edward  Jeffrey,  and  Mary  his  Wife,  against  Joks 
Morgan  Widow,  and  Richard  David. 

JgJECTMENT  for  lands  at  Pmrnarh  and  PortUmj,  Gla-  Ateemd 
mrgaiif  tried  before  Ho/iam,  Baion,  at  the  last  HtrtfbrJ  "^^^ 
assizes.    Verdict  for  tbe  plaintiff,  subject  to  the  opinion  of  Ae  »»  ""go- 
Court  on  the  following  case,  ^^l 
K.  Jones,  being  seised  in  fee  of  the  premises  in  question,  ^?*^'°' 
namely,  the  manor  of  Penmarie,  and  certain  hnds  in  PortUerry  aSSTs^ll 
tn  Gimmrgansbire,  by  indenture  of  demise,  dated  14th  jlprU  ^^^^^ 
17^**  granted  them  to  Margaret  Aubrey  for  nine  hundred  and  recover  in 
nisiety^ne  years,  subject  to  a  proviso  for  redemption,  on  pay-  tg*a?nT°he 
ment  of  5000/.  and  interest  at  a  day  therein^mentioBed ;  which  ^™  "o"- 
aom  was  not  paid  at  the  day.   On  the  iMi  of  Aug;Hsi  1768,  by  hmSg  hfd 
indenture  of  assignment  of  four  parts,  between  Margaret  Aubrey  ^^"  ^^ 
of  the  first  part,  JS.  Jones  of  the  second  part,  Jthn  Lochvood  and  moogagc 
R.  Morris  of  the  third  part,  and  Eicbard  Loohmod  of  the  fourth ,  ,  ^  ^   ,/ 
part,  Margaret  Aubrey,  in  consideration  of  7194/.  14/.  due  to   ;  ^ 
her  from  Jones,  for  principal  and  interest  on  the  mortgage  of      /     '  • 
14th  of  April  1761,  and  also  on  bonds,  and  which  was  paid  her 
bj  the  said  John  Lockwood  and  Robert  Morris  by  the  direction  of 
Jwa,  by  the  like  direction  of  Jones  and  nomination  of  John 
Loetwood  and  Robert  Morris,  assigned  all  the  premises  com- 
prised in  the  indenture  of  demise  of  die  14th  of  .d^  1761  to 
Richard  Lockwood,  his  executors,  Cs'r.  for  the  residue  of  the 
term  of  nine  hundred  and  ninety-nine  years,  in  trust,  as  to  the 
manor  of  Pemnarhe,  for  Robert  Jones,  and,  in  the  mean  time* 
to  attend  the  inheritance,  and  as  to  the  odier  hnds  in  Portb^ 
ierry,  comprized  in  the  deed  of  1761,  in  trust  for  John  Loot* 
nvood  and  Morris.    By  indenture  of  assignment,  dated  13th  of 
December  1769,  Robert"  Jones  and  Richard  Lockwood  assigned  all 
the  premise^  in  question  to  Richard  Morland,  his  executors,  i^c. 
for  the  remainder  of  the  term  of  999  years,  in  trust  for 
Nathan  Sprigg,'  for  securing  io,ooo/.  lent  by  Sprigg  to  Jones. 
By  indentures  of  lease  and  release,  14A  and  1 5th  December  1 7(^9 
Jones  mortgaged  the  premises  in  fee  to  ^r^  for  securing  the 
10,000/.    On  the  9th  of  June  1777,  ^^gg  •>!  hw  ^U  ap- 

pomted  ' 


Ooo»« 
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1787.  ^ntcd  Richard  Marlatidznd  Edward  Norris,  otic  otAtlaund 
the  plaintiflF,  executors.  Afariand  is  since  dead,  having  appomted 
Joseph  Partingdon  and  J.  B/agden  Hale,  two  others  of  dieksiors  of 
the  plaincifF,  executors.  Afary^  the  wife  of  Edward  J4^  ^ 
other  lessor  of  the  plaintiff,  is  the  heir  at  law  of  Sfr^g  the 
mortgagee.  The  two  defendants  who  defend  separately  for  dif- 
ferent premises,  but  which  are  all  in  mortgage  to  Sfr^t  set  op 
mortgages  in  fee  from  Rateri  Jmes^  prior  to  that  of  ^r^f^r  ^ 
defendant,  J^an  Morgan^  claims  under  a  mortgage  in  (ce  of  die 
mum  cd Fenmarke  by  Janeixo  W.  Morgath  dated  3dand4ih  of 
J^  1 767.  The  other  defendant,  Richard  David,  claims  wkx 
a  mortgage  in  fee  of  the  lands  in  Parthhenj  by  oms  to  bim, 
dated  17th  and  28th  JtJy  1769.  Both  the  defendants  »e  ia 
possession  by  ejectments  brought  upon  their  sereral  moctgago. 
At  the  time  of  the  mongage  to  ^rigg,  all  ptoper  searches  vac 
made  on  his  part  for  incumbrances,  and  he  had  all  the  tide  deeds 
that  could  be  found  delivered  to  him  at  the  time  he  advanced 
his  money,  except  the  demise  of  the  14th  of  Jpril  1761,  vai 
the  assignment  of  the  i6tb  Augua  1768,  which  were  kept 
in  the  hands  of  JJm  Lackwuoodf  on  account  only  of  their  000- 
taining  other  premises  in  mortgage  to  John  Laciwood,  and  vhidi 
were  not  included  in  the  mortgage  to  S^gg.  nor  assigned  to  ib^ 
bmd  his  trustee,  but  counterpans  of  them  were  then  ddiTCitd  to 
Sprigg,  The  question  for  the  opinion  of  the  Court  is,  Wheibcr 
the  lessors  of  the  plaintiff  are  entitled  to  recover  the  premises 
contained  in  the  two  mortgages  set  up  by  the  defendants  ? 

WorraU  for  the  lessors  of  the  plaintiff,  after  premising  that 
the  title  of  the  defendant  Mcrgan  was  different  from  that  of  dx 
other  defendant,  inasmuch  as  it  arose  previous  to  any  aatign- 
ment  of  the  mortgage  term  to  Richard  Lockvood  the  trustee, 
stated  the  question  to  be.  Whether  the  term,  assigned  to  die 
trustee  to  attend  the  inheritance  for  the  mongagor,  sbU  k 
considered  to  pass  by  the  release  of  the  mortgagor  onlji  tk 
trustee  not  being  a  party  to  it  ?  Wherever  a  term  is  creited  for 
the  purpose  of  raising  money,  and  the  mortgage  is  forfdted,  tbe 
term  will  afterwards  continue  in  the  mortgagee,  notwithstandiog 
tbe  mortgage  money  b  paid.  It  is  true,  indeed,  that  the  mort* 
gagor  may  redeem  in  eqiuty  on  payment  of  principal,  inteicsti 
and  costs :  but  stiU  the  legal  estate  continues  in  the  mortgagee) 
and  must  be  so  considered  in  a  Court  of  law.  Here  die  1^ 
term  was  in  JUarlatidtht  trustee.  The  term  was  first  created  in 
Juirey  by  Jotteis  it  condoned  in  wl«fny  till  her  mortage  vas 
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paid  off,  when  she  assigned  to  Richard  Lochvoo J  in  trust  for     1787. 
Jones  to  attend  the  inheritance :  but  still  it  was  subject  to  the  ■ 

appointment  of  JoneSf  and  he  afterwards  did  in  fact  assign  to  ^^^ 
Morkmd  in  trust  for  Sprigg^  under  whom  the  plaintiff  claims,  ^gmhut 
Terms  in  gross  and  terms  to  attend  the  inheritance  at  com- 
mon law  are  the  same  thing :  As  long  as  they  exist,  the  owner 
of  the  soil  is  kept  out  of  the  legal  estate.  And  though  the  use 
md  benefit  of  the  term  are  for  the  cestui  que  trust,  yet  the  legal 
estate  is  in  the  trustee.  With  respect  to  terms  to  attend  the 
inheritance,  there  is  no  distinction  between  those  expressly 
created  by  the  par^y,  and  those  arising  by  construction  of  a 
Court  of  equity.  The  only  case  to  warrant  any  such  distinctbn 
is  that  of  Oxwich  y.  Brockett  (a)  ;  but  the  authority  of  that  case 
is  doubtful,  for  the  decree  is  not  entered  in  the  register's  book. 
[t  is  no  objection  that  such  terms,  if  not  at  all  events  to  attend 
the  inheritance,  will  descend  differently :  That  argument  was 
urged  in  the  Duke  of  NorfoKs  case  (h)  \  but  the  owner  of  the 
soil  may  sever  them.  Hayter  v.  Ri>d,  i  P  Wtns.  360.  The 
legal  estate  not  being  in  Jona  at  the  time  of  the  mortgages  to 
the  defendants,  and  the  trustee  of  the  term  not  having  joined 
in  the  conveyances,  the  defendants  acquired  no  legal  title.  But 
the  legal  title  was  afterwards  conveyed  by  the  deed  of  13  th 
Decemier  1 769  to  Holland  in  trust  for  Sprigg,  under  whom  the 
lessors  of  the  plaintiff  cl^m.  And  Sprigg  had  not  merely  a 
good  legal  title,  but  he  had  also  a  good  eqmtable  title ;  he  is  a 
honu  fide  purchaser  without  notice,  he  is  in  possession  of  the 
title  deeds,  and  has  an  assignment  of  the  mortgage  term.  And 
the  rule  in  equity  is,  that,  where  there  are  several  claimants  in 
equal  degree,  the  one  who  has  the  legal  title  shall  be  preferred. 
Where  a  mortgagee  lends  money  on  mortgage,  he  is  party  to  ^ 
Fraud  unless  he  takes  the  title  deeds,  because  by  those  means  he 
enables  the  mortgagor  to  mortgage  the  same  estate  to  a  subsequent 
mortgagee.  And  it  is  for  that  reason  that  a  puisne  incumbrancer 
is  permitted  to  obtain  an  outsunding  term  and  exclude  a  prior 
incumbrancer.  Marsh  v.  Lee,  a  Ventr,  337.  Wilhughhj  v.  WiU 
hughby^  Tr  30  6.  2.  SutL  Co.  Lit.  293.  b.  n.  (r).  Stanhope  v.  Lord 
Vernejy  itid.  Where  a  term  is  attendant  on  the  inheritance,  and 
the  owner  of  the  inheritance  levies  a  fine,  though  the  trustees  of 
the  term  are  thereby  barred,  and  can  never  afterwards  claim  any 

(ii)  1  £^  Cm.  Ah.  ZSS.  W  Cb.  Cat.  46. 

[i)  C$r.  hnd  BarHmtkt  in  Chanceiy,  1756.    See  the  neit  case. 

thing. 
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1717.    'dnngi  yet  it  nay  be  set  ap  to  tujifKxrt  iiiciimbnnoe&   Cvd 
too.    Iliecoaiiaritfaen  eked  1  Firrn.  514.55^.  1  €6.  Cflf.  101. 


^^  35.  I  Fim.  187,  8.  and  3  JP.  JFms.  330^  to  shew  !»rp«. 
chasers  may  protect  themsehres  agwnst  prior  iocumlmctii 
tbey  mayeren  protect  themselvesby piocttriag  anassignnoBtof 
tke  term  pendente  ike.     2  Fez.  571. 

Nkol,  for  the  defendants,  admitted  the  aathorky  of  the  cases 
died,  but  observed  ^t  they  were  not  applicable  bne;  tor 
though  it  be  indisputably  settled  that  a  Court  of  eqoiif  vodA 
tiot  iacerpose  between  parties,  whose  ckuns  are  equil is^^ 
to  take  away  any  advantage  which  either  party  might  have,  ]et 
the  question  here  is  who  has  the  %a/  title.  It  is  atxewdf 
clear,  that  when  Lord  Hak  l:ud  down  the'mk  in  the  ctfe  flf 
Marsh  V.  Lee  J  that  a  prior  legal  term  outstanding  should  baKtlic 
preference,  Courts  of  law  were  not  so  liberal  in  assisting  cqoe- 
able  titles  in  ejectment :  But  it  has  been  establidied  anoe  that 
♦  time,  that  a  legal  term  outstanding  in  a  trustee  shaH  netcr  beset 
up  against  the  cestui  que  trust.  In  D«f  Jem.  Bristow  ▼«  Piggf(^y 
it  was  bdd,  that  where  a  legal  term  was  created  for  a  paitkoitf 
purpose,  if  that  pu^ose  were  satisfied,  or  if  it  woe  unsatisid 

"    Vide  post'^  *^  ^°'  °"  **  demise  of  Bri STOW  against  Pecge. 

a  voL  684.         Ejectment  was  brought  for  a  moiety  of  the  manor  of  fTuzUnrnr,  See.  iiaA»  ^b  ™ 
mantra,  eS  B,  Bmrnell,  as  one  of  his  co-heirs.    By  the  testator**  rasrriage  flecdcaeat  in  r4i 

^V*'         ^""^  terms  in  trust  were  created ;  one  for  niuety-nine  years,  to  secoe  «  «ni^* 
"''  200/.  to  his  mother ;  the  other  for  one  thousand  years,  Soac  raising  jooot  fi«  h»'*' 

in  case  she  should  have  no  issue;  the  money  to  be  raised  out  of  the  rents  sod  ^^^ 
by  sale  or  mortgage.  The  testator  died  in  1774,  having  no  issue,  and  derisri^^ 
estates  to  cniatces  and  their  heirs, Co  Ihe  use  of  them  and  their  btin  in  vn^U^ 
the  death  of  hb  widow)  who  was  entitled  to  a  life  estate  under  the  naznage  settkaefi 
for  such  person  or  persons  as  according  to  the  laws  of  dciceot  sboold  be  Ui  bonxt 
law,  and  the  heirs  of  their  bodiesXo  take  as  t«iia«s4a  common,  f^e*  if  oorcdiis  *& 
The  defendant  filed  a  bill  in  Chancery  in  1776  against  alt  persons  wiip«rt  J^?*" 
to  have  any  claim  as  faeira  at  law,  and  against  tha  trustees,  and  an  ineCBAvtei 
under  which  he  was  found  heir  at  law  by  descent  from  a  daughter  of  a  (^^^  ^ 
cestor.  The  lessor  of  the  olaintiiF  aho  had  filed  a  bill  in  x  783,  his  dm  ^Tio|  aeve; 
been  known  before ;  but  upon  the  death  of  the  widow,  he  brought  tbisqecuntt^"*^ 
proved  his  pedigree  from  another  daughter  of  the aame  common  anceoor.  M^^^ 
the  defendant  set  up  these  tenna;  the  testator's  mother  being  sttU  Unssiaodkris- 
nutty  regularly  paid  by  the  receiver  appointed  by  the  Court  of  Cbanccty  5  the  jOe» 
having  likewise  been  raised  for  his  widow,  and  the  teim  assigned  in  mortgige* 

Mr.  Justice  Heath,  who  tried  the  cause  at  the  last  asaxea  at  NhUi^g^i  ««**^ 
the  plaintiif,  with  leave  to  move  to  set  aside  the  aoosut,  and  enter  a  vci&t  fi)'^ 
plaintiff,  if  the  Court  should  be  of  opinion  that  he  was  entitled  to  recover. 

Upon  the  motion,  it  was  stated  that  the  receiver  had  been  appointed  by  ibeC<J*» 
Chancery  during  the  life  of  the  widow,  and  for  such  premises  only  as  her  life  *" 
did  not  extend  to;  and  that  the  lessor  of  the  plaintiff  did  not  desifc  to  dim**  * 
terms,  but  was  ready  to  partake  of  the  charge. 
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ad  not  connecled  with  the  litigating  ptrties,  it  Aould  nefcr  be     1767. 
;t  up  between  them  in  ejectment  i  bvt  ehould  be  conikkiied 


•      -raruK 


MT/jM,  Dwyritf,  and  BrMgi^  for  the  pbinciff.    As  these  parties  dum  fimn  tbe    wgL"'g^ 

rae  coBBtaon  aaeestor,  under  one  tnd  the  same  citle»  one  of  them  ouBhc  not  to  te 

Tinitted  to  set  up  these  terms  against  the  title  of  the  other,  snce  tie  hhrnelf  is  pei^ 

itted  to  shew  bb  title,  subject  to  the  same  ineurnhnnces.    Such  an  ob]ec(foii  on^ 

I  no  account  to  prevail  as  between  these  parties ;  and  the  possession  of  «ne  imaBt  te 

trnmon  is  the  possession  of  both. 

The  annuity  not  being  fin  anrear,  the  trustees  of  the  term  of  nfinecy*nine  years 

lemselveit  could  not  recover  possession.  Besides,  a  tmst^estace  sbouU  neter  be  set  up 

(i*nst  the  cwrtm  ynr.  imst.    And  as  to  the  remainder  after  the  terms  are  -sntirfed, 

lerc  IS  a  resulting  trust,  and  the  termors  are  trustees  for  the  heir  at  hnr.    Nay,  tiH 

sfault  of  payment  of  interest,  m  the  money  raised,  the  terms  are  in  trust  for  An 

etr  3t  law.     An  ^^ctraent  is  in  the  natuit  of  a  fcigned  issue,  and  merdy  mtendei 

)  try  the  real  title.  In  the  case  of  LaS*  r.  HolfirdmA  Another,  BwU,  Nhi  Prms^  zxo. 

ord  Mamfield  declared,  that  he  and  many  of  the  judgCs  had  resobred  never  to  sbSer 

plaintiff  fn  ejectm'-ot  (o  be  nonsuited  by  a  term  standing  out  in  his  own  truAec,  or 

satisfied  term  to  be  set  up  by  a  mortgagor  sgainst  his  moRgagee,  bnt  to  direct  ^la 

So  in  be  case  of  fVbite  tx  dm,  WhaOrf  ▼.  Hamhmt^  M,  14  G*o.  3.  BaiL  Nin  Prm«, 
16.  and  DMtgi,  13.  «.  7.  it  was  held,  that  a  mortgagee  need  not  give  notice  to  a  tenant 
3  quit  before  ejectment  brought,  if  he  mean  only  to  get  into  tihe  receipt  of  tlR  venas 
nd  profits,  and  not  to  dispute  the  title  of  the  tenant.  M^t  ▼.  Gslihmrty  Ikm^,  265. 
n  thi«  instance,  the  lessor  of  the  plsindiTb  .willing  to  admit  the  charge  of  these  termS) 
nd  uke  subject  to  ihcm. 

Balguy  and  Gaily  ^  eonira.  If  a  tenant  in  common  hold  advcnely,  an  ejectment  wiU 
ic:  but  the  defendant  does  not  hold  adversely,  and  the  terms  set  up  are  no  paxt  of  dw 
itl«  of  either  party,  but  paramount  to  both.  The  purposes  for  which  they  were  cre- 
tcd  hjve  arisen*,  and  are  subsisting^  If  an  ^ctment  were  such  an  issue  as  u  oon- 
ended,  the  doctrine  of  terms  would  be  extinguished,  and  all  difierences  by  reason  of 
uch  being  outttanding,  at  an  end.  The  rule  is,  that  a  phindiT  in  ejectment  must  re« 
over  by  the  strength  of  his  own  title,  Bull,  Nisi  Primif  ao6.;  and  must  shew  alight 
i  }>ossession,  X  Bitrr,  119.    These  terms  being  unsatisfied,  the  pUintiff  is  not  entitled 

0  the  possession.  It  is  true  that  a  satisfied  term  cannot  be  set  up,  DmgL  695.  But 
he  oaly  cases  where  unsatisfied  terms  cannot  be  set  up,  are  against  teitui  §i»  trua^  in 

1  tUdr  c«##,  or  against  those  under  whom  the  defendant  ckims.  But  if  the  tnat  be 
ioubtfol,  tlie  Court  will  leave  the  party  applying  to  his  remedy  in  equity. 

They  also  cited  a  case  before  Atbbura^  Justice,  at  Ltiutier  summer  assises  X7S4, 
bittern  dtm.  Heium  v.  BeatMottU  which  Was  an  ejectment  brought  by  a  devisee  against 
ht  heir  at  ]jm,  who  produced  a  mortgage  term,  on  which  the  plaintiff  was  nonsuited; 
iMt  being  deemed  a  complete  bar. 

Lord  MAiiftrxii.]>,  Ch.  J. — An  ejectment  is  a  fictitious  remedy  to  try  the  tide  to 
he  possession  of  lands  j  it  is  of  infinite  consequence  that  it  should  be  adapted  to  attain 
the  ends  cf  justice,  and  not  entangled  in  the  nets  of  form.  Great  difficulties  have 
nisen  as  to  the  legal  form  of  passing  land,  from  the  modes  of  conveyancing  in  Emgiand 
once  the  statute  of  uses.  Trusts  are  a  mode  of  conveyance  peculiar  to  this  country. 
In  all  other  countries».the  person  entided  has  the  right  and  possession  in  himself  But 
in  EtigltMdt  estates  are  vested  in  trustees,  on  whose  death  it  be^mes  difficult  to  find 
out  their  representatives  $  and  the  owner  cannot  get  a  complete  title*  If  it  were  ne- 
cesiary  to  take  assignmentt  of  satisfied  terms,  terrible  inconveniencics  would  ensue  ftom 
(he  representatives  of  the  trustees  not  being  tube  found.  Sir  £*  Nwtbiy\  derk  was 
tfoitee  of  near  half  of  tkiegreat  estates  in  the  kingdom ;  on  his  death  it  was  not  known 
*^««  htt  bcir  «r  lepcoieBMBve.    So  thai  whevc  «  tmst  term  is  a  mere  matter  of 


liOEttAir. 
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17«7.    at  if  it  litd  never  been  created.  Inthcprc$cntcaic,tlii»isatat 
■  attendant  on  the  inheritance ;  it  must  be  conndcred  as  Wongi^ 

OOOB-  to, 

TtTLB  _ 

fcnii,  aad  Che  deed*  were  nuiiimeBU  of  soochet's  esute,  it  tball  aoc  be ««  ^ip» 
tlMicaloinKr.  It  i*  therefore  settled,  that  twirfedinMiAaU  be  tilwitokttnt 
fbrthcbcaditafthehcirttbw.  A tniit ihaUiieTer Wiet ap»|mKW"*»^ 
the  tivK  was  intended.  It  it  a  mere  farm  of  umteyjucc  And  it  ln*wa^"« 
where  the  term  if  in  th«  far  the  benefit  of  the  k«ir  of  the  plaimift  the  *&»6« 

ihaH  not  Mt  it  up  iQ  ejectment  as  a  bar  to  his  recovery. 

To  fo  a  step  furtbter;  thiid  peisons  may  haw  titfes,  and  therefore,  lie  ^^^'^ 
that  where  there  is  a  tenant  in  possesaon  under  a  fessc,  which  is  •  bar  *•  "^"""f, 
the  lessor,  he  bong  to  recover  by  the  strength  of  his  d^  title,  yet  to  prewn  *»  ^ 
being  turned  improperly  against  the  person  en^tkd  to  the  »°*»^"^.''^*^ 
ii  not  disputed  )yf  the  tenant,  if  the  lessor  dispute  the  property  oo^  '^'TJtI' 
and  give  notice  to  the  unani  that  he  docs  not  mean  to  disturb  his  tenancy,  AeCoet 
will  never  sufler  the  tenant  to  set  up  the  lease  as  a  bar  to  the  Ttca9eif. 

There  is  another  distinction  to  betaken;  whether,  supposing  a  tide  sqwriortcte 
of  the  lessqr  of  the  plaintiff  ciisU  in  a  third  person,  who  might  recover  the  psiw*" 
against  him,  it  lies  in  the  mouth  of  a  defendant  to  say  so  in  answer  to  as  «}etf^ 
brought  against  himself  by  a  party  haviig  a  tetter  title  than  his  own.  Ifoes^^ 
point  settled  before  I  came  into  this  Court,  that  the  Court  never  «*ras«»W 
to  set  up  the  title  of  a  third  person  against  his  mortgagee.  For  he  nude  «^"*^ 
and  it  does  not  lie  in  his  mouth  to  say  so,  though  such  third  penoo  m^htbwt  tnF 
to  recover  possession.  Nor  shaU  a  tenant  who  has  paid  rent,  and  aaed  a$»^ 
set  up  a  superior  title  of  a  third  person  against  his  lessor,  in  bar  of  an  ejectaje*  *«** 
by  him ;  for  the  tenant  derives  his  title  from  him.  Laying  down  these  ^ad|4e%  » 
US  now  see  the  application  of  them  to  this  case.  There  are  disputes  berwff  ** 
plaintiff  and  the  defendant,  who  are  co-heirs ;  as  such,  the  phuotiff  daims  half  o^  ^ 
property,  and  wishes  to  be  admitted  into  possession  of  the  premises  with  the  **" 
ant.  He  proves  his  descent.  Then  what  is  the  defence  set  up?  A  tis*  <* ' 
third  peraon,  an  annuity,  is  set  up.  The  plaintiff  admits  the  chaige,  aad«y«i^ 
he  only  clatma,  subject  to  the  incumbrances.  The  trustees  do  not  assert  fhtf  **" 
Then  shall  others  be  admitted  to  set  it  up  ?  It  is  clear  that  the  other  coAein  A^ 
be  permitted  to  dispute  the  title  with  him.  He  and  the  defendant  have  an  (f^^^ 
title  as  tenants  in  common,  and  the  plaintiff  must  recover  a  moiety. 

WiLLBS,J.  concurred. 

AsHHuasT,  J.  In  such  a  case  as  this  a  legal  bar  shall  never  be  set  i^ in  ^»^ 
against  the  jottice  of  the  rase.    The  trustees  may  pctform  their  functions  as  ^ 


both  the  parties  are  in  possession.    The  old  doctrine  is  relaxed  in  many  a 

[8  T.  R.  a.l      ^^^^ ■*»  J*    ^  cnt^f^^y  «P*«  ^*^  "y  ^^'^    ^^  objection  *■•  ^**"  "^  *  ^ 
bar,  that  the  pUintiff  in  ejectment  must  recover  by  the  strength  of  his «"  **' 
old  cases  certainly  say  so;  but  for  the  last  forty  or  fifty  years,  cooscrt  exo^ 
this  rule  have  been  admitted.    One  case  which  is  received  u  dear  law,  ari  is  >>  ^^ 
tion  to  itt  is  that  of  a  tenant  who  cannot  set  up  the  title  of  the  mortgagee  spi^ 
mortgagor ;  because  he  holds  under  the  mortgagor,  and  has  admitted  his  tide, 
s  There  was  a  case  before  me  at  GuilJhaU^  and  I  belpere  another  upon  the  (hfr*  ^ 

cuit,  of  the  same  nature,  where  a  lessee  for  years  had  got  posscnion  oium  w"*^ 
deeds,  and  endeavoured  to  set  up  that  title  against  the  mortgagor;  hi«  t^ 
shewed  that  the  plaintiff  had  no  right  to  recover  as  agsiost  the  moitgagttt  7^'  ^ 
mirted  him  to  do  so  in  that  instance;  and  the  decision  was  acquiesced  uifo« 

It  is  not  therefore  true,  that  an  outstanding  unsi^txsfied  tens  is  always  sb  sssvhi^ 

a  plaintiff  in  ejectment.    So  long  ago  as  the  time  of  Justioe  Gmuby^  vbei  »^ 

standing  satisfied  term  was  offered  by  a  defendant  in  gcetmem  as  a  bar  to  (kep** 

-     tiTs  recovery,  that  ju^ge  refined  to  admit  It,  aayug, that  (fane  w»  ao  W»"^ 
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o^  and  pan  of,  the  inheritance ;  and,  if  separated  in  law,  a  Court     1787. 
f  equity  would  re^unite  them.     WTnichurcb  y.   WhiUburch^ 


P.  Wms.  236.  a  WiU.  329.  The  astui  que  trust  is  the  com-  !^,^**^"J 
ilete  owaer,  and  his  disposition  is  the  disposition  of  the  land,  afm^e 
Vnd  the  trustee  is  considered  merely  as  an  instrument  of  conrey- 
Ace.  Burgess  y.  Wheate^  i  Blacl.  Rep.  162.  Now  to  apply 
hese  principles  to  this  case ;  the  term  was  created  in  1761 ;  in 
:  768  the  mortgage  money  was  paid  off,  and  the  term  was  assig|n« 
d  in  trust  for  Joms  and  his  heirs,  to  be  disposed  of  as  he  should 
ippoint,  and  in  the  mean  time  to  attend  the  inheritance,  and  to 
irotect  it  against  mesne  incumbrances  \  in  1 767  Jtmes  mortgaged 
o  one  of  the  defendants,  and  in  1769  to  the  other,  both  of 
hem  being  prior  to  the  mortgage  under  which  .the  plaintiff 
:laims.  At  the  times  of  the  respective  mortgages  to  the 
lefendants,  the  trustee  of  the  term  became  the  trustee  of 
lie  defendants,  and  the  term  could  not  be  separated  from  the 
nheritance  without  his  consent :  And  if  previous  to  the  con- 
reyance  to  ^figg  in  1769  the  defendants  had  brought  eject- 
ments upon  their  mortgages,  neither  Junes  nor  Rtchard  Lock" 
vmd  his  trustee  could  have  set  up  this  term  as  a  bar  to  their 
ejectments.  Then  if  Jona  himself  could  not  set  up  the  term,  it 
leems  to  be  absurd  to  say  that  those  who  claim  under  him  can  \ 
Tor  they  cannot  chum  a  greater  estate  than  he  had.  Then  Jones^ 
baying  parted  with  the  inheritance,  had  no  power  afterwards  to 
nake  any  appointment  of  it  difierently.  His  power  was  gone, 
though  it  were  collateral,  by  the  conveyance  of  the  land  (a). 
With  respect  to  the  charge  of  fraud  against  the  defendants,  it  is 
to  be  observed  that  the  mortgagor  has  alone  been  guilty  of 

u  outstaodiDg  Xtrnkf  but  for  the  lake  of  the  conveyancers*  pockets:  sanct  which  time 
t  has  been  the  uniform  doctrinej  that  if  the  plaintiff  be  entitled  to  the  beneficial  interest 
be  shall  recover  the  possession.  The  next  objection  is,  that  this  is  a  reversionary 
Dtcrest;  but  that  b  not  raatcrial;  for  it  has  been  further  ruled  of  late  years,  that  a 
essor  of  a  plaintiff  may  recover  in  an  ejectment  a  reversionary  interest,  subject  to  a 
tease  and  right  of  present  posseanon  eiisting  In  another. 

The  annoitam  is  only  entitled  to  her  «ool.  ftr  mmum ;  and  not  to  the  possession 
itself  whilst  there  is  no  default  t  indeed  she  docs  not  require  It.  But  the  heir  at  law  is 
entitled  to  the  possession  subject  to  that  charge.  The  annuiunt  however  ia  in  a 
dii^rcnt  ntuation  from  the  mortgagee;  for  the  latter  is  entitled  to  receive  the  whole 
in  diminution  of  the  prindptl  and  intereat. 

So  that  the  plaintiff  must  have  a  general  judi;ment  for  that  part  which  is  not  in 
the  possesnon  of  the  receiver ;  and  as  to  that  which  is,  he  must  enter  into  a  rule  not 
ta  disturb  that  postesnoDi  rabmitting  to  the  mortgage  and  the  annuity. 

Rule  absolute. 

(a)  X  P,  H^mu  778- 

fraud; 
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t7a7.    fraud )  and  though  he  could  not  be  puniahed  erittiaitif  fai  k, 

■  y«t  those  who  claim  under  hun»  thall  not  be  beatfind  Vy  i- 

^^^^     So  if  a  parson  be  aimmuacally  preacotcd  to  a^chuich*  be  sU 

^gMm^     not  enjoy  the  church  i  neither  shaU'a  bankrupt,  vha  (kom 

MoftOAii.  j^j^  certificate  fraudulently,  avaU  himself  of  it.     As  to  th  esse 

of  mUougUf  T.  mihmgUy,  it  was  determined  at  a  tiiK  wks 

it  was  not  ao  well  understood,  as  at  present,  how  &r  anoA- 

^tanding  term  could  be  set  up.    The  case  in  i  P.  Wtu.  360. 

turned  on  the  intention  of  the  owner  of  the  inhcritanci  to  sjm 

the  term.    The  isame  observation  applies  to  the  c^  b  3  & 

Cat.    Sointhccaseof  theane;asitwaath«inieiid«ioftk 

parties  to  bar  the  term,  though  it  was  not  salisSed,  yetit»i|ifi 

be  set  up  by  a  purchaser. 

AsHHURsT,  J.  No  mam  ought  to  be  so  absuri  as  to  nate  i 
purdiase  without  looking  at  the  title  deeds ;  if  he  is,  kc  mut 
take  the  coasequencea  of  his  own  negligence.  If  die  fim 
mortgagee  had  used  ordinary  precainbon,  he  must  haw  ksm 
that  this  term  was  dien  outstanding.  AM  if  he  did  kaov  of  it 
and  neglected  to  take  an  ass^nment  of  ir»  >t  was  caihliog  tk 
mortgagor  to  coounit  a  fraud  by  mortgafpng  the  ssm  ci^ 
again.  By  this  therefore  he  became  pmrtic^  €mimt  ^  ^ 
may  suffer  for  the  consequences  of  the  fraud;  and  die  ksion^ 
the  plaintiff  claiming  under  ^triggt  who  have  got  die  kg^  ^^^ 
must  be  preferred. 

ButL»>  J.  It  is  an  established  rule  in  a  Couit  of  eqoiiy 
that  a  second  mortgagee,  who  has  the  title-deeds,  witkonc  no- 
tice of  any  prioi'  incumbrance,  shall  be  pre£errcd;  hecsnseif  a 
mortgagee  lend  money  upon  mortgage  without  taking  the  tili^ 
deeds,  he  enables  the  mortgagor  to  commit  a  fraud.  If  tbis  b 
beoome  a  rule  of  property  fai  a  Court  of  equity,  it  oaght  to  be 
adopted  in  a  Court  (^  law.  Here  die  defendants  took  mortg^ 
without  inquiring  after  the  tide  deeds  j  the  subsequent  mort- 
g^lgee  is  a  purchaser  without  nodce ;  and  as  be  has  ^^  "^ 
title  deeds,  he  has  the  better  title. 
Grose,  J.  declared  himself  to  be  of  the  s^mae  opitfon* 

Postealo4Ai:phin«iff<*) 

(4)  Vide  a  J^rtiytnV  C^.  C^  ^^ 


ff 
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Wm  mere  figvmreiviHb  the  jdbnmng  Case  from.  A^  M%.  Nciis     17*7. 
^  Lord  Chancellor  Hardwicke.  ' 


In  Chancery,  June  fpth,  1756. 

ViLLOUGHBY  and  Others  against  Willouohbt  and 

^  .  Others.  ^  .  v^, 

W    ORD  Chancellor  Hardwuie  delivered  lus  opinion  in  this 
^^  cafe  as  follows: 

GAW2f#  WUhugbby^  the  husband  of  the  plaintifF  Jemey  being  tfasabse. 
eised  in  iise^  saliject  to  a  mortgage-term  for  jears»  on  the  laih  chtfer  or 
VhveaAet  1717^  in  consideration  of,  and  previous  to,  his  mar-  ^^"^l^^ 
iage  with  the  plaintitf,  entered  into  articles  to  settle  the  estate  to  a  former 
ihe  use  of  himself  for  life,  then  to  secure  a  jointure  of  350/.  per  ^^Iti^  ^ 
irtnum  to  the  plaintiff  Jane^  remainder  to  the  first  and  other  sons  ^[^^'^ 
»f  the  marriage  in  tail-male,  remainder  to  George  WiUomgUy  in  fee,  avail  himKif 
Bvidi  power  to  charge  the  premises  by  deed  or  will  with  3000/.  mco"^f1^* 
for  younger  children's  portions.  On  the  a4th  March  1718  setrie-  ^|f^** 
ments  were  made  in  pursuuice  of  the  articles.    On  the  17th  tenn»  prior 
/tugustijii  theoldterm  was  assigned  to  &^g  and  Pi^^m^^ 
apon  an  express  trust  dtchted,  in  trust  for  George  WHIeyghlj^  hm  t  preference, 
heirs  and  assignSi  toattend  and  wait  upon  the  freehold  and  inherit-  had^  ^o  no- 
Mice  of  the  premises,  and  to  be  subservient  thereto.    On  the  74^1  ^^  ^  '^^ 

pnor  pur* 

March  1 750  Geerge  Willoughbj  made  his  will,  and  executed  his  chase  or  in- 
power  by  diarging  the  estate  with  3000/.  for  his  younger  child-  ^"h2°4*e 
ten,  and  afterwards  died,  leaving  the  plaintiff  Jam  his  widow,  fint  and  best 
and  the  defendant  Henry  Willmgbby  his  eldest  son,  togedier  vritfa  for  tl^  l^ai 
three  daughters  and  a  younger  son  George,  co-plaintifls  with  the  f!^'  ^ 
mother.    The  plaintiff  Jane  was  entitled  under  the  marriage  assignment 
actdement  to  her  jointure  of  350/.  per  annum.    The  defendant  rf'^u^""* 
Hmry^  who  was  tenant  in  tail  under  the  marriage  settlement,  ^  n<^  de- 
sufiered  a  common  recovery,  and  barred  the  entail,  and  declared  Sirsdvan-^ 
the  use  to  trustees  and  their  heirs,  upon  trust  nevertheless  to  the  ^^^  ' 
use  of  such  person  and  persons,  and  for  such  estate  and  estates,  as  mortgagee 
he  the  said  Henry  Wilbmghhy  by  deed  should  appoint.    He  after-  ^^^^^T^ 
wards  borrowed  870/.  of  his  mother,  and  by  an  appointment  estate  uoon 
mortgaged  the  estate  to  her  for  a  term  of  500  years.  During  all  i,  an  old 

outstanding 
term,  and  has  notice  at  the  same  time  of  a  certain  incumbrance,  prior  to  his  own,  the  prbr  incum- 
brancer has  the  best  right  to  call  Ibr  the  legal  ettate,  and  to  satisfy  himself  of  any  other  incam- 
braaces  upon  the  esute ;  although  such  other  incumbrances  were  not  known  to  the  second  mortgagee 
ai  the  time  be  advanced  his  money. 

7  this 
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1787.    this  dme  the  old  term  remained  oatstandbgin  fi^andlV 

tarn.  Butontbei5th7(Kiwi75athedefinidant£m7bon^ 

M^MT   ^^'  ®^  **  defendant  Jifaj  Cripps^  and  for  flecoiiog  h,  fflon- 

^^     gaged  the  piemues  to  Crifpsxn  fee.  And  on  the  same  day  %St{ 

MVGBBT.  ^^  surviving  trustee  in  the  assignment  of  the  oU  term  to  Ktend 

-c  *'  i^Z/'t.  the  inheritance,  by  the  direction  of  the  defendant  Ii6w7i«ip^ 

;       "^  that  term  to  the  defendant  Aletuuder  Boote^  m  trust  to  protect 

'  ^'      -  ^^  Cripps*s  mortgage  of  the  fee.    It  appeared  in  eTidcD«tliit|Bt- 

'■''' '/    ^  '    '   '"'*  vioua  to  the  taking  of  this  mortgage,  and  on  that  occasiooi  0# 

had  full  notice  of  the  marriage  artides;  notwithstanding  vluck, 

4^^u.  ^  y^rr^-^Ai^  took  a  covenant  in  the  mortgage  deed  from  thc<k£»daat 

■    ./  ^'/j\ ,  !;v.    Hnuj,  that  the  premises  were  free  from  all  incttinbrancci,Ai^ 

-^?  *  Ai<^/^^i^^^^  ««/p|f/iif»  ff  assignment  of  the  M  term  U  defendent  Boote,  mi 

,  ^y.       *Ar  /«rf  #mii  aiu/  tie  mesne  assignmenU  tbereefy  intkuU irf 

"         '/ ,/  *  '     assignment  mentioned.    But  it  does  ik*  appear  that  die  defcnte 

'^•^^  ^^'*'^  Cn>^had  any  notice  of  the  mortgage  made  byi&wytotlic 

r^  -  ^-'    '-'  -^^^^laintift  his  mother. 

^yy    '  The  plaintiff  Jane^  the  mother  (together  with  her  yonnpr » 

4 ,.  /^/iz4  ^  ^  ^^  daughters),  brings  this  bill  to  have  the  benefit  of  her  joiniuie, 
under  her  marriage  settlement ;  and  to  have  a  sale  of  tk  estis, 
subject  to  her  350/.  per  annum:  and  out  of  the  money  aikiog  b; 
the  sale  to  be  paid  the  arrears  of  her  jointure,  and  next  the  pio- 
visions  for  the  younger  son  and  the  daughters,  and  then  her  nwft- 
gage  for  870/.  and  the  other  incumbrances  in  thcironler.  '^ 
defendant  Cripps^  the  puisne  mortgagee,  now  submits  thai  tk 
plaintiff  ^tfii/s  jointure  and  the  provisions  for  the  yoongcr  dul<i* 
ren  shall  be  preferred;  but  insists  that  his  mortgage  ou^  to  be 
preferred  in  payment  to  that  of  the  plaintiff  janes  the  ]qp>  ncate 
of  the  prior  term  being  vested  in  the  defendant  Bm^,  bis  tiustee, 
and  he  being  a  purchaser  by  his  second  mortgage  vMmd^^j 
the  fasts  on  this  principle,  that  the  legal  estate  of  the  tenn  boo; 
in  a  trustee  for  him,  he  has  both  law  and  equity  on  bis  wt 
while  the  plaintiff  Jane  has  only  an  equity  as  against  tk  term. 
Two  questions  have  been  argued  at  the  bar.  Tirst,  a  ^^ 
question.  Whether,  this  term  having  been  asrigned  ioSkpH^ 
Pcpbam  upon  an  express  trust  declared  to  attend  t^^fi^^'f^ 
and  inbiritanct  and  to  ie  subservient  tiereto,  the  defendant  Offi 
could  in  equity  have  had  the  benefit  of  it  to  protect  bis  mof^ 
both  against  the  jointure,  the  provisions  of  the  younger  chiUic^ 
and  the  prior  mortgage,  even  supposing  he  had  had  no  notice  ^ 
any  of  them?  Secondly,  a  particular  question.  Whether  ihcdc- 

fentW 
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indant  CrifpSf  hanog  full  notice  of  the  marriage  settlement,  the     >  7^7* 
nnture,  and  poitioiiSy  and  Cfwseqnemly  not  being  entitled  to  the  - 

itire  absolute  benefit  of  the  l^al  estate  of  the  dd  term,  can  moohiit 
:  preferred  to  the  plaintiff  Mrs.  JFUbt^Uy^  eren  as  to  her     ^^ 
lortgagey  or  must  come  io  only  according  to  lus  priority  in  Moaaiv. 
rder  of  rime? 

The  first  question  depends  upon  three  considerations:  ist, 
iThat  is  the  nature  of  a  term  attendant  upon  the  inheritance  i 
dly.  What  kind  of  grantee  or  owner  of  the  inheritance  is  en* 
tied  to  the  protection  of  such  a  term  i  Or,  in  other  words,  in 
^hose  hands  such  a  term  shall  be  allowed  to  protect  the  inhe« 
itance  ?  3dly,  Against  what  esutes,  charges ,  or  incumbrances, 
he  protection  arising  from  such  a  term  shall  extend  i 

ist^  What  is  the  nature  of  a  term  attendant  upon  the  inherit* 
ince  ?  The  attendance  of  terms  for  years  upon  the  inheriunceis 
he  creature  of  a  Court  of  equity,  invented  partly  U  proifct  real 
property,  and  pardy  U  hep  it  in  the  rigbi  cbamtd.  In  order  to  it, 
his  Court  framed  the  distinction  between  such  attendatU  Urms^ 
ind  terms  in  grots,  notwithstanding  that  in  the  consideration  of  the 
common  law  they  are  both  the  same,  and  equally  keep  out  the 
)wner  of  the  fee  so  long  as  they  subsist.  But  as  equity  always 
:on$iders  who  has  the  right  in  conscience  to  the  land,  and  on  that 
ITound  makes  one  man  a  trustee  for  another ;  and  as  the  common 
aw  allows  the  possession  of  the  tenant  for  years  to  be  the  posses* 
uonof  the  owner  of  the  freehold,  this  Court  said,  where  the  tenant 
Tor  years  is  but  a  trustee  for  the  owner  of  the  inheritance,  he  shall 
lot  keep  out  his  cestui  que  trusty  nor,  pari  ratwnff  obstruct  him 
in  doing  any  acts  of  ownership,  or  in  making  any  assurances  of 
^8  estate;  and  therefore  in  equity  such  a  term  of  years  shall 
vield,  ply,  and  be  moulded,  according  to  the  uses,  estates,  or 
charges,  which  the  owner  of  the  inheritance  declares,  or  canres 
3ut  of  the  fee.  Thus  the  dominion  of  real  property  was  kept  en<* 
tire :  Of  this  we  meet  with  nothing  in  our  books  (a)  before  Q^cen 
Eiizaieth'$  reign,  when  mortgages  by  long  terms  of  years  began 
to  came  into  use.  Before  that  time,  the  law  looked  upon  very 
long  terms  with  a  jealous  eye,  and  laid  them  under  riolent  pre* 
sumptions  of  fraud,  because  they  tended  to  prevent  the  Crown  of 
iu  forfeitures,  and  the  lord  of  the  fruiu  of  his  tenures.  Neither 
could  there,  much  before  that  time,  be  any  use  of  atcrm  attendant 
upon  the  inheritance  to  presenre  the  limitations  of  a  settlement  in 
v^^»^j  cases  because  the  tenant  for  years  was  in  the  power  of  the 

Voi.1.  3E 
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1787.     owner  of  the  frecbold,  till  tlic  statute  2 1  Hfn.  8.  r.  ij.  iHiiA  a- 

■— ablcd  him  to  fakify  a  recovery  against  the  tenant  of  ifcc  frcehoM; 

^^^'  till  Acn,  by  ^och  a  recovery  the  term  w«  gone,  and  consqacntly 
agatmM  could  attend  apon  nothing.  But  since  the  law  was  alterd  hj 
LouoHtr.  **^  statute,  and  tfhc  tcrta  was  preserved,  this  Comt  conU 
lay  hold  of  it.  Proceeding  upon  these  principles,  wticrcrer  aierm 
for  years  has  been  vested  in  a  stranger  in  trust  for  the  owner  of  4c 
inheritance,  whether  by  trust  exprctely  dccfared,  or  by  consirec- 
tion  or  judgment  of  this  Cbttrt,  which  is  called  a  trust  by  c^ 
tion  of  law,  this  Court  has  siid  that  the  trust  or  beneficial  intact 
of  such  a  term  shall  foQow  Or  be  affected  by  all  sudi  conTtyaico, 
assurances,  or  charges,  at^  the  owndr  creiioes  of  tiie  nihenbBct 
Though  the  law  says,  that  the  te^m  and  the^fee  being  in  dSfbtct 
persons,  they  arc  separate  cKstinct  estates,  and  tic  one  not 
merged  in  the  other,  yet  the  ben^ci^l  and  profitable  interest  i 
bbth  being  hi  the  same  "pHhion,  t4pi\tf  wilt  otihe  tbcm  for  ^ 
sake  of  keeping  the  property  entire.  Therefore,  H  difc  tmtm  d 
the  inheritance  levy  a  fine  sur  conusance  de  drtit^  or  sufe  a 
common  recovery  to  uses,  the  trust  of  the  term  sbal  fcSo**^ 
be  governed  by  those  uses,  although  a  term  for  yeaft  isnot  tfcc 
subject  of  a  fine  sur  conusance  de  Jrok,  tnuch  less  6ft  commos 
recovery;  nor  would  equity  allow  the  trust  of  a  tcnn  in  gTt» 
to  be  settled  with  such  Hmitattens.  This  dodtine  h  al«f 
allowed  to  have  its  full  eftct  as  between  the  rcprescnrarire* 
Aat  IS,  the  heir  either  in  fce-simplb  or  fije-tail,  of  the  owner  ct 
t}ie  inheritance,  and  the  executor,  arid  all  persdns  daimin|:3 
volunteers  under  "htm  •,  'Adugh  tiertiaiih  distmctibns  halt  befli 
admitted  as  to  creditors,  which  ate  not  material  Ito  Ac  present 
case.  And  in  general  the  rule  has  been  the  same,  "^hiSxr  ike 
trust  of  the  term  be  created  by  express  dcclaratib^,  ot  «i«  ^7 
construction  and  judgment  of  this  Court.  On  this  grouoi  ztt  Ae 
cases  of  Tyffon  and  J)^»,  2  Cb^  Ca.  49.  and  55.  and  i  Tit*,  t- 
Best  and  Stamford,  2  Fern.  5^0.  and  Precedents  in  CiafKm,iy* 
Hayter  and  Rod,  i  P.  Wms.  ^60.  TVhitechurch  v.  »TtoA^^» 
before  the  lords  commissioners  1725,  2  F.Wins.  136.  andiflA 
Dudley  and  Lord  Dudley,  Precedents  in  Chancery,  241.  aCfc*- 
Cas,  160.  which  was  a  case  on  the  custom  of  London.  AH  4®e 
cases  were  cited  at  the  bar,  and  I  choose  to  J)ut  them  togei^ 
without  stating  them  particularly,  because  they  all  tend  only  Jp 
prove  this  general  proposition.  But  although  m  all  Acsc  (^ 
this  Court  considers  the  trust  of  the  term  as  annexed  tD&^'^ 
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lientance,  yet  the  legal  estate  of  the  tennis  always  separate  from     1787. 

it,  aod  must  be  so,  otherwise  it  would  be  merged.     And  this — • 

gives  the  Court  an  opportunity  to  make  use  of  such  terms,  as   x.o^cmt 
a  guard  and  protection  to  an  equitable  owner  of  the  inheritance     ^v^'^'f 
against  mesne  conveyances,  which  would  carry  the  fee  at  com-   louo'mt. 
mon  law;  or  to  a  person  who  is  both  legal  and  equitable  owner 
of  the  inheritance,  against  such  mesne  incumbrances  as  he  ought 
not  to  be  afiected  with  in  conscience.     And  here  the  Court  often 
disaftneMej  the  trust  of  the  term  from  the  strict  legal  fee  ;  but 
still  in  support  of  right.    This  brings  me  to  the  second  con- 
sideration. 

2dly,  What  kind  of  grantee  or  owner  of  the  inheritance  is  en- . 
titled  in  this  Court  to  the  protection  of  such  a  term  ?     Or,  in 
other  words,  in  whose  hands  such  a  term  shall  be  allowed  to  pro- 
tect the  inheritance  ?     In  the  first  place,  he  must  be  a  purchaser 
for  a  prke  paid  or  for  a  valuable  consideration^     He  must  be  a  pur- 
chaserittrnrjUri,  not  affected  with  znj/raiut  or  collusion.  He  must 
he  a  purchaser  witiout  notice  of  the  prior  conveyance,  or  of  the 
prior  charge  or  incumbrance  \  for  notice  makes  him  come  in 
fraudulenily.     And  here,  when  I  speak  of  a  purchaser  for  a  va- 
luable consideration,  I  include  a  mortgagee,  for  he  is  a  purchaser 
fro  ianta.     If  he  has  no  notice,  and  happens  to  take  a  defecHve 
conveyance  of  the  inheritance,  defective  either  by  reason  of  some 
prior  conveyance,  or  of  some  prior  charge  or  incumbrance,  and  if 
he  also  take  an  assignment  of  the  term  to  a  trustee  fbr  him,  or  to 
himself,  where  he  takes  the  conveyance  of  the  inheritance  to  his 
trustee,  in  both  these  cases  he  shall  have  the  benefit  of  the  term 
to  protect  Urn ;  that  is,  he  may  make  use  of  the  legal  estate  of 
the  term  to  defend  his  possession,  or,  if  he  has  lost  the  possession, 
to  recover  it  at  common  hw,  notwithstanding  that  his  adversary 
may  at  law  have  the  strict  ritle  to  the  inheritance.    This  made 
me  say,  that  in  those  cases  the  Court  often  tUsannexes  the  trust  of 
the  term  from  the  strict  legal  fee;  but  still  in  support  of  right. 
For  if  a  man  come  in  fairly  and  bond  fide^  and  has  paid  a  price  for 
the  land,  and  has  acquired  an  estate  in  it  which  the  law  will  sup« 
port  (a  plank  by  which  at  law  he  may  save  himself  from  sinking,) 
there  can  be  no  ground  in  equity  or  conscience  to  take  it  from 
him.    This  is  the  meaning  of  what  is  generally  expressed  by  say- 
ing, that  where  a  man  has  both  law  and  equity  on  his  side,  he 
ihall  not  be  hurt  in  a  Court  of  equity.   It  was  once  doubted  whe- 
Aer,  )i  the  term  were  vested  in  a  third  person,  a  trustee  genenJly^ 
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1787.    and  not  in  the  party  himself,  he  should  be  allowed  tic  benefit  of 

-^—  it  in  equity,  because  the  Court  ought  10  determine  for  whom  xbc 

toaoHBT   stranger  was  a  trustee,  and  then  the  rule  is  qui  prior  est  teafsft 

a^^Mst  potior  est  Jure.  But  this  was  settled  by  my  Lord  &ti^inthc  case 
of  Wilker  and  Boddington^  2  Fern.  599  &  600.  He  hp  it  down 
to  be  a'  rule  in  equity,  that  where  a  man  is  a  purchaser  for  a  n- 
luable  consideration  without  notice,  he  shall  not  be  annoyed  ia 
equity,  not  only  where  he  has  a  prior  legal  estate,  but  viertlst 
has  a  better  right  to  call  fir  a  legal  estate  than  bis  adversarj.  And 
for  this  reason  his  lordship  dismissed  the  bill.  But  here  I  d^ 
sire  it  may  be  observed,  that  he  must  have  the  hetter  ri^  to  call 
for  an  assignment  of  the  legal  estate,  for  the  sake  of  the  use  I 
shall  make  of  it  afterwards. 

3dly,  The  third  consideration  is,  against  what  estates,  chai|^ 
or  incumbrances,  the  protection  arising  from  such  a  tenn  shaD 
extend  ?  The  answer  to  this  question  may,  I  think,  be  laid  dowa 
very  generally,  against  all  estates,  charges,  and  incumbrances, 
created  intermediate  between  the  raising  of  the  term  and  dte  pur- 
chase. But  here  I  desire  to  be  understood  to  take  in  all  the  qua- 
lities or  requisites  before  laid  down,  valuable  consideraiufh  ^ 
fdeSf  and  entire  fairness  in  the  purchase,  freedom  from  vsbct 
either  express  or  implied,  and  the  having  of  the  first  and  best  ri^ 
to  call  for  the  legal  estate  of  the  term.  All  these  mustconcnrto 
warrant  this  protection.  And  here  arises  the  distinction  where- 
upon great  stress  was  laid  for  the  plaintiff  in  this  caase,  and 
which  was  much  laboured:  ist.  It  was  admitted  that  this  viil 
be  so,  where  the  old  term  is  standing  out  in  the  original  mort- 
gagee or  grantee  of  it,  or  his  representatives,  and  has  nevaboes 
assigned  to  attend  thb  inheritance;  but  that  where  it  has  been  so 
assigned  upon  an  express  trust,  it  shall  attend  the  first  limiutions 
of  the  inheritance,  and  all  the  estates  derived  out  of  it  j  it  shall 
protect  them,  as  here  the  uses  of  the  marriage  settlement,  and  the 
subsequent  purchaser  without  notice  can  no  ways  gain  tfaebeoeht 
of  it.  adly,  That  where  it  is  so  assigned  upon  an  express  tmst  to 
attend  the  inheritance,  it  is  become  so  annexed  to  that  inhent- 
ance,  that  it  cannot  be  severed  from  it.  But  the  argument  is  not 
well  founded.  It  is  an  attempt  to  establish  a  new  distinction  be- 
tween a  term  attendant  upon  the  inheritance  by  express  declara- 
tion of  the  trust,  and  a  term  so  attendant  by  construction  or  judg- 
ment of  a  Court  of  equity.  No  authority  or  precedent  of  thw 
Court  has  been  cited  to  warrant  this  distinction;  and  the  on); 
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case,  where  any  thing  of  that  nature  appears,  is  to  the  contrary,     1787. 
I  mean  that  of  Oxwict  and  Brocketty  in  the  Abridgment  of  Eq^ 


Car.  355.     How  authentic  that  report  is,  I  cannot  take  upon    ,,owciiit 
me  to  say,  for  the  decree  is  not  entered  in  the  register's  book,     *^*~J 
and  the  minutes  are  so  imperfect  that  nothing  material  can  be   lougmby. 
collected  from  them,  except  that  there  was  an  assignment  of  a 
mortgage  term  to  attend  the  inheritance  in  the  case.     Let  us 
then  examine  the  grounds  of  this  difference. 

First,  It  was  urged,  that  where  a  term  appears  to  be  assigned 
expressly  to  attend  the  inheritance,  it  is  notice  to  a  purchaser  or 
mortgagee^  that  there  are  some  limitations  of  the  inheritance  to  be 
protected  by  it;  and,  if  so,  the  purchaser  or  mortgagee  takes  his 
assignment  of  it  tuitb  notice.     But  I  take  this  to  be  a  mistake. 
It  is  notice  of  nothing,  but  that  there  is  an  inheritance  to  be  pro- 
tected, and  that  the  term  is  attendant.    And  it  does  by  no  means 
imply,  that  the  inheritance  is  settled  or  bound  by  special  limita- 
tions; for  a  satisfied  term  may  be,  and  often  is,  assigned  to  attend 
an  inheritance  in  fee-simple,  as  well  as  a  fee-tail,  or  an  estate 
carved  out  by  particular  uses  and  limitations.    It  therefore  gives 
notice  to  a  purchaser  of  nothing  but  what  he  had  notice  of  by 
the  deeds  making  out  the  title  to  the  fee.     In  this  respect  it  is 
just  the  same  as  where  the  trust  to  attend  the  inheritance  is  con- 
structive or  implied.   Indeed  if  the  trust  be  ileclared  to  attend  the 
freehold  and  inheritance,  as  limited  or  settled  by  sack  a  deed^  or  to 
protect  the  uses  of  such  a  settlement ^  as  is  sometimes  done,  that  will 
be  notice  of  the  deed  or  settlement,  and  consequently  of  all  the 
uses  of  it,  and  the  purchaser  is  bound  to  find  them  out  at  his  peril. 
And  I  look  upon  this  to  have  been  the  ground  of  the  mistake. 
Secondly*  It  was  argued,  that  a  term  expressly  assigned  to  at- 
tend the  inheritance*  is  so  connected  with  it  that  it  will  go 
along  with  all  the  uses  and  interests  devised  out  of  that  inhe- 
ritance for  a  valuable  consideration.    That  where  a  new  con- 
veyance is  made  of  it  for  a  valuable  consideration,  the  trust  of 
the  term  will  immediately  follow  it,  and  the  trustee  will  become 
a  trustee  for  the  new  use.    That  so  it  was  here  upon  the  first 
mortgage  made  to  the  plainti£F,  Mrs,   WiUoughiyy  by  the  de- 
fendant her  son,  and  the  survivin^it ustee,  Skyllmg^  could  not 
alter  the  trust.     I  agree  that  it  will  be  so  against  the  grantor  in 
that  new  conveyance  of  the  inheritance,*  and  his  heirs,  and  all 
persons  claiming  from  him  as  volunteers^  or  wtb  notice.     So  it 
as  m  all  cases  where  the  owner  creates  a  new  estate^  use,  or  in-   . 
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1787.    cumbrance,  out  of  the  inheritance,  or  a  charge  upon  it ;  confesses 
-  a  judgment,  or  a  statute  staple,  bfc.    The  trust  of  an  atlcndani 

^i«"—  *cnn  is  afiected  with  it  in  like  manner  as  the  inheritance  is  u 
m'mit  against  the  grantor  and  his  heirs ;  and  the  purchaser  or  inciun- 
brancer  will  receive  the  benefit  of  it  in  this  Court,  Bnt  vhcn  i 
new  purchaser  for  a  valuable  consideration  comes  in  vjkbu^m- 
ticgf  and  witli  all  the  qualifications  which  I  have  before  men- 
tioned, and  gets  an  assignment  of  the  term,  he  comes  in  ma  if 
ferent  degree:  and,  as  he  is  innocent,  and  has  paid  or  gircn  ihi 
value^  and  has  got  the  law  with  him,  how  can  a  Court  of  equity 
take  it  from  him,  without  contradicting  all  their  rules  ?  Tliu 
subsequent  purchaser,  hcpoing  no  notice^  stands  as  agabst  the  piior 
purchaser  or  incumbrancer,  but  in  the  common  case. 

Thirdly,  It  was  objected  further,  that  this  is  to  serer  tk 
trust  of  the  term  from  the  inheritance,  and  to  leave  die  tide 
of  the  inheritance  to  go  one  way,  and  the  trust  of  die  tcnn 
another  way.  That  this  was  not  in  the  power  of  the  owoci 
of  the  inheritance  after  his  first  conveyance,  nor  of  the  tnutcc, 
nor  of  both  joining  together.  It  is  not  necessary  here  to  cnici 
into  the  discussion  of  all  the  cases,  wherein  a  term  once  attend- 
ant  upon  the  inheritance  may  be  disanncxed,  and  be  turned 
into  a  term  in  gross.  It  is  certain  that  it  may  be  done  at  any 
time  by  the  absolute  owner  of  the  inheritance ;  and  so  it  i> 
admitted  by  Serjeant  Maynardy  in  his  argument  of  the  Diik 
of  NotfolV^  case  {a)  \  or  it  may  be  made  to  become  a  tenn  b 
gross  upon  a  contingency,  according  to  the  resolution  of  tba: 
case.  But  here  is  no  question  of  severing  or  disannexmg;{(xik£ 
defendant  Cripps^  the  second  mortgagee  of  the  fee,  claims  the 
term  as  attendant  upon  the  inheritance  in  him.  In  this  Conn, 
had  he  come  in  without  notice,  he  must  be  considered  as  a 
purchaser  of  it,  pr0  tanta^  by  his  mortgage.  He  contracted  for 
the  security  of  the  inheritance,  and  paid  his  money  for  it;  aod 
though  he  had  the  misfortune  ignorantly  and  innocently  to  take 
a  defective  title  to  that  inheritance,  still  it  is  the  thing  b' 
bought,  and  desires  to  protect.  If  this  were  otheivise,  i< 
would  prevent  every  puisne  mortgagee  or  purchaser,  who  has 
got  an  assignment  of  an  attendant  term,  from  making  use  of  it  10 
his  defence.  The  argument  was  enforced  by  saying  that  it  wiH 
put  it  in  the  powe^  of  a  trustee  of  such  an  attendant  cerm  to 
prefer  which  of  several  incumbrancers  he  pleasesi  by  assigouig^ 
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9yer;   and  that  this  be  can  no  more  do  than  a  trustee  to  preserve     1787. 

:ontingent  remainders  can  be  allowed  mi  this  Court  to  join  to  de-  — 

>troy  them.  Bui  this  reasoBLing  answers  itself;  for  I  take  it  to  be  ^'*^ 
just  uppjQi  the  same  foot  as  the  case  of  a  trustee  to  preserve  con-  4^MMt$ 
tingent  remainder^.  If  such  a  trustee  join  in  a  conveyance  to  a 
purchaser  for  a  valuable  consideration^  and  the  purchaser  bar  noHce 
^fthat  trmti,  the  latter  is  affected  with  the  trust,  and  shall  be  de- 
creed to  reconvey  the  estate  to  the  old  uses.  But  if  the  purchaser 
comes  in  bonafide^  and  has  m  noiice^  be  shall  ret^dn  the  estatCj^  but 
the  trustee  shall  ^ake  satisfaction  for  his  breach  of  mist,  in  de- 
strojring  the  contingent  remainder.  It  is  just  the  same  herej^  if 
the  pmsne  purchaser  or  mortgagee  has  notice  of  the  prior  purchase 
or  incumbranccj  he  shall  not  avail  himself  of  the  assignment  of 
the  term^  but  shall  be  decreed  (o  reconvey,  or  procure  it  to  be. 
reconvcyed.  If  he  had  no  notice  he  must  retain  it;  but  if  the 
trustee^  who  joined  in  the  assignment,  had  notice  of  such  prior 
purcb^$e  or  incumbrance,  his  conscience  was  affected  by  the  trust ; 
it  was  a  breach  pf  trust  in  him ;  and  he  ought  to  be  decreed  to 
make  satisfaction.  This  in  my  opinion  is  what  equity  would 
demand. 

To  go  a  step  further— see  to  what  an  extent  this  doctrine  would 
go,  if  it  were  once  admitted.  It  would  make  the  assignment  of 
such  an  attendant  term  to  a  purchaser's  own  trustees,  named  on 
hi«  behalfj  tp  protect  him  against  nothing.  The  trust  arismg 
from  the  attendancy  is  to  protect  against  mesne  incumbrances! 
that  is  to  say,  mesne  between  the  creation  of  the  term,  and  the 
^gnment  of  iti  or  the  use  that  is  made  of  it.  But  if  it  be  al- 
lowed that  wherever  there  is  a  conveyance  made,  dt  a  charge  or 
incumbrance  created  Mpon  the  inheritance  for  a  vakiable  considera- 
tion, that  draws  after  it  so  much  of  the  trust  of  the  term  (as  it 
really  does),  and  that  therefore  a  puisne  purchaser  or  mortgageci 
vjitboui  notice^  taking  an  assignment  of  it,  takes  it  still  bound  by 
the  derivative  trust,  such  puisne  purchaser  or  mortgagee  can  ne- 
ver be  safe;  and  whether  he  had  notice  or  not  is  nothing  to  the 
purpose ;  for  by  this  doctrine  it  is  still  open  to  all  the  prior  in- 
cumbrances in  the  one  case  as  well  as  in  the  other. 

There  is  but  one  thing  behind,  which  deserves  to  be  takeq  no- 
U^e  of  under  this  head :  it  was  said  to  have  been  the  general  rule         ^ 
amopgst  convfsyanqera  in  making  marriage  settlements,  or  con* 
^^Y^uces  upon  purchases,  where  they  found  an  old  term  assigned 
upon  iKprei^  trust  to  attend  the  inheritancci  not  (q  disturb  it| 
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or  take  anjr  new  assignment  of  it  to  trastees  named  bj  the  ptif' 
chaseTi  bat  to  rely  upon  it  as  it  is.  I  have  inquired  of  a  fcry 
teamed  aild  enlbent  convejancefi  and  cannot  find  there  bas  been 
any  such  general  rule.  If  there  had,  I  confess  it  Ivoald  hate  been 
tery  material^  as  in  m^  lady  SSJtkfr^s  case.  It  is  true  tfut  Mr* 
ydm  Ward  of  the  Temple,  who  was  considerable  in  that  bniidi 
df  businessi  has  declared  it  to  be  his  opinion,  and  he  took  it  to  be 
so.  ^Ut  how  far  he  ptaaised  so,  non  conUaig  and  if  he  did|it 
Would  not  make  a  general  rule,  which  is  the  point  to  be  inqimcd 
after.  To  reduce  it  to  reason^  it  must  be  taken  with  a  dtstiooioD* 
Where  an  old  term  has  been  assigned  upon  an  express  tnut  to 
attend  Upon  and  protect  the  inheritance,  as  settled  by  such  a  ded^ 
or  the  uses  of  such  a  settlement  described  or  referred  to  particvlarh, 
als  it  sometimes  happens,  and  the  conveyancer  is  satisfied  that 
those  uses  of  the  inheritance  have  never  been  barred  till  his  iie« 
settlemeilt  or  purchase  is  made,  he  may  very  safely  rely  apoA 
it,  because  the  very  assigtlment  carries  notice  of  the  old  vso. 
Nay,  where  the  assignment  has  beeti  geher allyin  trust  to  attend 
the  inheritance,  and  the  parties  approve  of  the  old  trustees,  thcf 
may  safely  rely  upoi^  it,  especially  in  the  cases  of  a  purchase  or 
mortgage,  where  the  title  deeds  always  are,  or  ought  to  be, 
taken  in :  for  if  he  has  the  creation  and  the  assignment  of  die 
term  in  his  own  hands,  no  use  can  be  made  of  it  s^inst  hin. 
Such  instances  as  these  may  ^account  for  the  practice  in  maa; 
cases,  but  cannot  constitute  a  general  rule. 

Much  was  said  under  the  head  of  inconvenience,  dai^  to 
marriage  settlements,  and  to  prior  purchases  fairly  made.  But 
the  inconvenience  which  would  arise  on  the  other  hand,of  break* 
.  ing  in  upon  the  rule,  That  a  purchaser  for  a  valuabU  constder^mt 
nmtbout  notice,  shall  not  be  hurt  in  equity,  or  that  a  Cturt  9/ tfotj 
shall  never  take  away  the  benefit  of  the  law  frvm  him,  will  baiaoce 
all  those  arguments,  and  be  found  to  outweigh  them.  This  niJe 
in  equity  bears  an  analogy  and  cotiforidtiity  to  several  mleiof  the 
common  law  relating  to  collateral  warranties,  non-chims,  and 
descents  cast,  which  are  only  the  wise  inventions  and  dedsioos 
of  the  law  to  protect  ahd  quiet  possessions. 

From  this  reasonings  t  am  clearly  of  opinion,  upon  the  fixst 
point,  that  the  defendant  Cripps^  the  puisne  mortgagee^  wooM 
have  been  entitled  in  a  Court  of  equity  to  the  benefit  of  diis  tntf 
term  to  protect  his  mortgage,  both  against  the  marriage  settk* 
ment  and  the  plaintiff  Jan^^  fint  mortgage^  in  case  he  had  no 
tiodceof  cither* 
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I  may  seem  to  stand  in  need  of  some  excuse  for  being  so  Icmg     1787* 
upon  this  head,  since  at  last  mj  decree  in  this  cause  will  not 


turn  upon  it,  but  merely  upon  the  second  point.     But  it  had   ioTJmy 
been  so  much  laboured  at  the  bar,  and  appeared  in  itself  to  be      ^'•»* 
of  so  great  importance  to  titles,  that  I  thought  it  necessary  that   louohbt. 
my  opinion  upon  it  at  least  should  be  known,  and  that  the 
Court,  by  their  silence,  might  not  be  understood  to  counte-* 
nance  this  tttnv  dUttnetiott^  which  had  been  set  up. 

The  second  question  is  a  particular  one,  and  arises  upon  the 
special  circumstances  of  this  case;  whether  the  defendant 
Cripps^  having  full  notice  of  the  marriage  settlement,  the  join- 
ture, and  the  portions,  and  consequently  not  being  entitled  to 
the  entire  absolute  benefit  of  the  legal  estate  of  the  old  term, 
can  be  preferred  to  the  plaintiflF  Mrs.  WUbugbby^  even  as  to  her 
mortgage,  or  must  come  in  only  according  to  his  priority  in 
order  of  time.  Upon  this  point  I  am  of  opinion  that  he  must 
come  in  only  according  to  his  priority  in  order  of  time.  My 
reasons  are  two : 

First,  he  has  not  the  legal  estate  of  the  term  in  himself  \  nor 
has  he,  as  this  case  is  circumstanced,  the  best  or  preferable  right 
to  call  for  that  legal  estate.  Secondly,  I  cannot  say  that  he  took 
his  mortgage  clearly  bond  fide  in  this  case. 

Consider  how  the  right  would  have  stood  as  between  the  plain- 
tiff Mrs.  Wilhughbfs  mortgage  and  the  defendant  Crsfp*s  mort<* 
gage,  in  case  there  had  been  no  assignment  of  the  old  term  to  a 
new  trustee  for  Cripps,  but  the  legal  estate  had  remained  in 
Shylling^  the  surviving  trustee  in  the  first  assignment,  to  attend 
the  inheritance.     In  that  case  it  would  have  been  most  plain 
that  Mrs.  JVUloughbfs  mortgage  should  have  been  preferred. 
Wherever  the  legal  estate  Is  standing  out,  either  in  a  prior  in- 
cumbrancer, or  in  such  a  trustee  as  against  whom  the  puisne  in- 
cumbrancer has  not  the  best  right  to  call  for  the  legal  estate,  the 
whole  title  and  consideration  is  in  equtiy,  and  then  the  general 
maxim  must  take  place,  qm  prior  est  tempore  potior  est  jure.     And 
this  is  the  last  point  expressly  determined  by  Sir  Joseph  JekyUin 
the  case  of  Brace  and  the  Duchess  of  Marlborough^  2  P.  JVms. 
495)    His  words  are,  « In  this  case  it  appears  that  a  puisne  in-* 
<«  cumbrancer  bought  in  a  prior  mortgage,  in  order  to  unite  the 
^  same  to  the  puisne  incumbrance ;  but  it  being  proved  that  there 
M  was  a  mortgage  prior  to  that,  the  Court  clearly  held  that  the 
<<  puisne  incumbrancer,  where  he  had  not  gotten  a  legal  estate^  or 
^  where  the  legal  estate  was  vested  in  a  trustee,  could  then  make 

((no 
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1787.     ^  1^  advantage  of  bis  mortgage,  but  in  aU  casa  vJforf  tU  (ggal 
<<  ejtaU  if  jtonding  out  the  several  incumbrances  must  be  paid 


Wii.  ic  according  to  their  priority."  Those  wordsy  *^  m  all  casa  mAan 
agmmH  **  the  legal  ejtaU  ii  standing  out,*^  must  be  understood  subject  to  o  j 
Lovmr.  ^^^  Cowpgf's  qualification  and  distinction,  so  standing  outtt  dut 
the  puisne  incumbrancer  has  not  acquired  the  better  or  prdeiabk 
right  to  call  for  that  legal  estate.  Now  this  be  has  pUnlj  not 
done  here,  for  the  defendant  Crifps  having  full  notice  of  the  mar- 
ru^e  settlement  before  he  took  his  mortgage^  the  plaintiff,  Mn. 
WiUougUy^  has  the  better  and  preferable  rights  even  as  aga'mst  iht 
defendant  Alexander  Boott^  the  new  trustee,  to  caU  for  the  legal 
estate  of  the  old  term  to  protect  her  jointure.  She  might,  tif^n 
eqmtaUe  grounds^  demand  it  to  be  assigned  to  a  new  trustee  for 
her ;  sind  when  that  was  done,  I  think  she  might  protect  ha 
mortgage  by  it.  This  brings  the  whole  to  be  an  equity,  and  sub* 
jects  the  case  to  the  rule,  qmpri^  est  tempore  potior  est  jure.  She 
•  might  come  for  an  injunction  to  restrain  BooU  from  recoreiiog 
the  possession  from  her  by  ejectment,  and  compel  the  defendam 
Cripp4  to  redeem  her  in  respect  of  the  arrears  of  her  annuity, 
and  then  he  must  redeem  her  entirely.  This  is  not  so  strong  as 
the  case  of  tacking  a  third  incumbrance  to  a  first,  in  order  to 
squeeze  oilt  a  second,  because  it  goes  only  in  suppon  and  preser- 
vation of  the  plaintiff's  actual  priority,  her  original,  prior,  equi- 
table right,  which  she  acquired  by  having  the  first  mortgage. 

But  I  think  this  pomt  is  materially  corroborated  against 
the  defendant  by  my  second  reason,  which  is,  that  he  did 
not  take  his  mortgage  clearly  bond  fide  in  this  case.  It  sjqievs 
plainly  to  me  that  he  aimed  at  gaining  an  unfair  advantage  in 
the  manner  of  taking  his  security.  He  had  full  notice  of 
the  marriage  settlement,  the  jointure  of  35o/.^^iiwiimi,andtfae 
younger  children's  portions.  He  knew  all  these  to  be  prior  in- 
cumbrances on  the  estate,  and  yet  in  contradiction  to  this,  and 
with  his  eyes  open,  he  took  an  express  covenant  in  his  naoitgs^ 
deed,  that  the  premises  were  free  from  all  incumhranees^  oftf^ 
one  indenture  0/ asiignmettt  of  the  whole  term  to  the  defrndaathoo^t 
and  the  said  term  and  the  mesne  assignments  thereof  in  the  said  laJ 
assignment  mentioned.  This  wa«  plainly  intended  to  conceal  d»t 
fuH  notice  which  he  had  of  the  marriage  settlement ;  an*  in  ^- 
sequence  thereof  he  has  not  admitted  that  natief  by  his  answer 
in  this  cause,  but  has  put  the  plaintiff  upon  the  proof  of  it;  and 
now  it  comes  out  by  the  proofs,  in  this  strong  light,  that  it  ap* 
pears  to  have  been  fully  stated  in  the  case  laid  before  bis  own 

counsel 


WlL. 
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counsel  previous  to  the  lending  of  his  monej.     This  is  against     1797- 
conscience,  and  is  a  badge  of  an  indirect  and  collusire  intention.  —— 

For  these  reasons  I  am  of  opinion  that  the  dc&ndant  Cripps  ^^J^^ 
ivants,  and  stands  devested  of,  two  ingredieAts  necessary  to  en-  agmimsi' 
title  himself  in  equity  to  the  protection  of  this  wh6le  term 
against  the  plaintiff^  that  is  to.  say,  a  clear  bonafides^  and  the  first 
und  hist  right  to  call  for  the  Ifgal  estate^  and  therefore  that  he  can 
come  in  only  according  to  the  order  of  time,  which  is  posterior 
to  the  jointure,  the  portions,  and  the  plaintiff's  mortgage. 

Decreed:  The  proper  accounts  to  be  taken  of  principal  and 
interest ;  a  sale  of  the  estate ;  and  application  of  the  money 
arising  by  the  sale;  and  the  mortgage  to  the  plaintiff  the  widow 
to  be  preferred  to  the  mor^ge  to  the  defendant  Crifps^  accord- 
ing to  its  priority  in  time. 


The  King  against  Tlie  Inhabitants  of  Margam.       M^y'itthi 
ri^HE   paupers,   J^n  Tbosnas  and   Barbara  his  wife,  were  An  order  of 
•^    removed  from  Lattgunwd  to  Margamj  both  in  Glamorgan*  aJjUdging 
j&'/v,  by  an  order  of  two  justices,  in  which  they  adjudged  that  ^^^^  **** 
the  paupers  were  last  legally  settled  in  the  parish  of  Margam  by  settied-ac 
"cirtue  of  a  certificate^  bearing  date  the  ist  of  May  1741,  under  '^^g^^^j!' 
the  hands  and  seals  of  Lp  Rt^  churchwarden,  and  H.  Thomas  fate,  was 
overseer  of  Margam^  and  J.  Powell  and  5.  JVilliams  justices  of  th^^s!?on$ 
the  peace,  and  attested  by  two  witnesses.  The  parish  of  Margam  °*»  ^»« 

*"  ,         .  «       .  ^,  1  ,  ,  merits;  on 

appealed  to  the  next  Sessions  at  Glamorgan^  where  the  order  was  its  being  sta- 
affirmed  on  hearing  the  merits.    These  orders  being  removed  sesswnl^hat 
here  by  certiorari,  this  Court  in  Hilary  1786,  directed  the  thctcrtifi- 
Sessions  to  state  the  number  of  overseers  and  churchwardens  of  signed  by°a 
Margam  at  the  time  of  granting  the  certificate.     In  answer  to  ^^]^^y  °^ 
this  rule  the  G)urt  of  Sessions  represented  to  the  Court  of  King,'s  wardens  and 
Bench  that  they  could  not  stale  the  same  without  proceeding  to  ^"lUCourt 
examine  witnesses  on  both  sides,  which  they  did  not  conceive  q^'^shed  the 
themselves  authorized  to  do  without  the  further  directions  of  ihti  Court 
the  Court  of  King's  Bench.    In  Hilary  1787,  the  Court  of  °;^J^^/J|^* 
King's  Bench  ordered  the  Court  of  Sessions  to  examine  in^o  inquire  into 
and  certify  the  number  of  churchwardens  and  overseers  of  the  ap^^'ar^^*^^ 
poor  at  the  time  of  giving  the  certifipate  m   174^  5  ^^^  to  doubtful  on 
examine  and  hear  such  evidence  as  should  be  produced  by  the  order"(&*re- 
parties  to  those  facts}  to  this  rule  the  justices  returned,  that  at  JJou^hthr 
the  time  of  giving  the  certificate  there  wer^  two  overseers  and  bessions 
four  churchwardens  in  Margam.  *^l^  ^^^^^ 

opinion  of 
8  A  rule  the  Court. 
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1787.         A  rule  having  been  obtained  to  shewr  cause  why  the  erdcr  d 
—  Sessions  should  not  be  quashed, 


^J^IT^  /Vtf'w^r  shewed  cause.  Although  the  certificate  granted  by 
The  inhabi.  the  parish  of  Morgam  1 74 1,  which  now  appears  to  bctwd 
Maroam.  ^^  ^c  circumstances  of  its  not  having  been  signed  by  a 
majority  of  the  churchwardens  and  overseers,  was  the  onky 
evidence  before  the  justices  who  made  the  original  oider  of 
removal,  yet  it  does  not  follow  that  the  Sessions  did  not  bear 
any  other  evidence  on  which  their  decision  was  founded.  And 
as  it  appears  by  the  case  that  the  Court  of  Sessions  coofiriBoi 
the  order  m  bearing  the  merits^  it  must  now  be  presumed  tbt 
they  heard  othet  evidence  with  respect  to  the  settlement  of  the 
paupers  in  Margam.  But  if  that  presumption  cannot  be  Rnde, 
the  Court  will  send  the  case  down  to  the  Sesaons,  m  order 
that  it  may  be  stated,  whether  or  not  they  decided  soldy  onthe 
certificate  itself.  But  at  all  events,  if  this  Court  should  fed 
themselves  bound  to  quash  the  order  of  Sessions,  it  may  be 
done  without  prejudice  to  any  future  order  of  removal,  as  diu 
is  an  objection  to  the  form,  and  not  to  the  substance,  of  the 
order.  Otherwise  it  will  be  doing  manifest  injustice  to  the 
parish  of  LangunwJ,  since  this  order,  if-  quashed  gencrallyj 
will  be  for  ever  conclusive  as  to  them. 
Lane,  contrd,  was  stopped  by  the  Court. 
AsHHURST,  J.  As  it  is  extremely  clear  that  the  Court  of 
Sessions  have  no  power  to  make  an  original  order  of  temorali 
this  question  must  depend  on  the  validity  of  the  order  of  the 
two  justices  \  if  that  be  bad  in  substance,  the  Court  of  Sessions 
catmot  amend  it ;  for  that  would  be  to  make  a  new  order.  Nov 
the  original  order  adjudges,  that  the  paupers  were  last  legalij 
settled  at  Margam  by  virtue  efa  certifieate^  which  was  s^ped  bj 
only  one  churchwarden  and  one  overseer:  it  appean  on  in- 
quiry that  at  the  time  of  granting  the  certificate  there  were  four 
churchwardens  and  two  overseers  in  Margam,  so  that  in  fact  it 
was  not  signed  by  a  majority  of  them  as  the  statute  directs ;  the 
certificate  therefore  is  an  absolute  nullity.  Then  the  order  of 
justices, was  confirmed  by  the  Court  of  Sessions,  without  any 
adjudication  that  Margam  was  the  last  legal  place  of  settlenaent 
of  the  paupers.  But  even  supposing  that  the  Sessions  did  in  fact 
hear  any  other  evidence  than  that  which  respected  the  certificate* 
and  founded  their  decision  upon  such  evidence,  that  would  be 
to  make  an  original  order  of  removal ;  but  they  were  not  war- 
ranted in  inquiring  into  any  other  question  than  this,  whedier 

the 
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he  order  of  the  two  justices  was  good  or  not.    As  to  the  con-      1787. 
sequences  of  quashing  this  order  generally,  we  cannot  depart  ■ 

"rom  the  common  rule,  and  add  that  it  shall  not  prejudice  any  ^^ir* 
\iture  order  of  removal.  The  inhihi- 

(a)  Grose,  J.  When  this  case  first  came  before  the  Court,  the  m aroam. 
Dnly  doubt  was,  whether  the  certificate  was  signed  by  a  niajority 
of  the  churchwardens  and  overseers  of  Atargamt  it  now  appears 
by  the  restatement  of  the  case  that  there  were  four  church- 
wrardens  and  two  overseers  in  Afargam  at  the  time  when  this 
certificate  was  granted  5  therefore  as  it  was  signed  by  only  one 
churchwarden  and  one  overseer  it  is  undoubtedly  bad.     In  the 
original  order  of  removal,  it  was  adjudged  that  the  paupers  were 
last  legally  settled  at  Afargam  bj  virtue  of  the  certificate.     '\  hen 
the  question  is,  Whether  that  order  is  right?  but  it  cannot  b« 
supported  since  the  certificate  which  was  the  foundation  of  it  it 
void.    If  the  certificate  had  been  good,  it  would  have  been  con- 
clusive evidence  of  the  settlement  at  Afargam.    The  certificate 
not  being  good  on  account  of  its  not  being  signed  by  a  majority 
of  the  churchwardens  and  overseers,  the  paupers  may  have  gain- 
ed a  subsequent  settlement  in  any  other  place ;  and  the  inquiry 
before  the  order  of  removal  should  have  been,  whether  they  had 
gained  any  other  settlement,  or  whether  they  were  settled  at 
Afargam  by  any  other  means.    But  this  adjudication  is  that  they 
were  settled  at  Afargam  bj  virtue  of  the  certificate^  and  therefore 
the  order  of  Sessions  which  confirmed  the  original  order  must 
be  quashed.  As  to  the  question.  Whether  or  not  this  order  will  • 
be  conclusive  against  the  parish  removing?  it  may  be  doubtful^ 
at  present  I  give  no  opinion  about  it.     The  order  does  not  say 
generally  that  the  paupers  were  last  legally  settled  at  Afargam: 
but  only  that  they  were  settled  there  by  virtue  of  the  certficate. 
But  if  the  order  be  conclusive  sigainst  them,  it  is  the  consequence 
of  their  own  negligence  in  not  taking  care  that  the  certificate  was 
properly  signed.    However,  in  all  probability  the  paupers  have 
gained  a  subsequent  settlement  in  some  other  place  where  they 
may  have  resided  under  the  idea  of  the  certificate  being  good. 

Rule  absolute. 

(tf)  Mr.  Justkt  BuUtr  wu  sitting  the  wholt  of  this  day  at  GuiU&alL 


The 
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The  Kino  against  The  Inhabitants  of  Sulgrave. 

If  a  MfVBm  /^^  *  ^^  ^^  ^^  cause  why  an  order  of  Sessions  shcwd  not 
be  hired  ind  V>^  \^  quashcd,  it  appeared  that  the  pauper  had  been  rcmotcd 
j^^MwA^rto  from  Cbipping'wardin  to  Sulgrave^  aud  that  the  justices  at  dte 
^^!^"  Sessions  had  c6nfirmcd  the  order,  subject  to  the  opinion  of  ihi* 
and  before    Court  OH  the  following  case* 

Mu^^*  The  pauper,  subsequent  to  his  gaining  a  scttlemeiit  at  ii/- 
naster  offer  grave^  was  hired  the  latter  end  pf  Nevemier  1 785,  to  Jmat  Wdi 
ftamMUb-  of  WcrmUighton  iiW  Michaelmas  then  neatt,  at  6/.  lor.  v^ts. 
cdmoi  for  a  ^wo  or  thrcc  days  before  Michaelmas  the  master  oficred  Um  the 

yearttcei^    ,.,  r       1  '  i-  ■ 

tain  ws|et,  hkc  sum  for  the  year  ensuing,  which  the  paufMsr  did  not  tiuis 
^J^^  ^  sufficient.  On  Michaelmas  day  the  cMtter  oSmd  him  seien 
agree,  but  guineas,  and  they  had  agreed  for  Wsfgel  all  tet  the  expense  of 
the  house  washiqg.  The  servant  bid  no  imeanan  txf  kavii^  his  flnstsTj 
cood'da'^.  and  he  believed  his  master  had  ao  imeniioa  «f  paHing  willi  Moeu 
xtrMUhaei-  Hc  coutinucd  in  his  master's  house,  and  dkt  what  was  K>  be 
&7  Jw^^l,  ^™^  ^*  ^^^^  but  without  any  obligation ;  locked  at  his  n2« 
and  then      tcr's  housc,  and  did  not  remove  any  of  his  doAes,  ot  offer  him- 

accepts  the  , 

offer  and  Self  to  any  Other  master,  nor  did  his  aMtsier  seek  after  sttomr 
of  thl  yS^  servant.  He  thought  himself  at  liberty  to  have  left  his  maswr 
the  tenrice  if  any  better  hiring  had  ofiered.  He  did  not  agree  widi  ius 
latter  hiring  master  on  this  day ;  but  the  day  next  but  ene^  hetn^  the  seoood 
^^^hl^  day  after  Michaelmas^  the  pauper  agreed  to  accept  the  scfca 
€haeim€i  guincas  as  before  offered  him  for  the  year  ensuing. 
l?y  b^^  ^  4^^  °^^  expect  that  his  wages  werd  to  be  due  on'^  M- 

coupled        lowing  'Michaelmas J  but  at  the  eaipiraiion  of  the  year  fitosi  the 
former  ser-    day  he  agreed  with  his  master  toacoept  the  seven  gakeas;  and 
▼ice,soasto  he. Continued  in  the  service  till  the  WUitumide  fbUowiif* 
tUfnent.  Gaily  in  support  of  the  order  of  Sessions,  coi^ended  that  the 

two  services  at  WmrmUigbtm  could  not  be  coupled  became  thoe 
was  a  chasm  for  a  day.  This  question  depends  upon  the 
construction  of  the  8  (5*  9  ^.  3.  c.  30.  wUch,  hdng  aacxphk- 
natory  ttatuto,  cannot  be  extended  beyond  the  words  of  it.  At 
though  it  has  been  determined  that  a  servant  may  gain  a  setde* 
ment  by  hiring  and  service  under  that  atatnie  if  ht  continoe  in 
the  same  service  during  a  year,  though  it  be  not  performed  under 
the  same  biringy  yet  the  Court  has  alwa^ys  been  strict  in  requiiing 
a  continuation  of  the  same  service.  And  if  there  be  an  inter- 
ruption between  two  services  even  for  aa  instant^  they  cannot 

be 
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be  joined  for  rhe  pufposc  of  giving  the  servant  a  settlement.  In     1787. 
the  case  of  the  KsHg  t.  F$fehead{a)^  where  the  pauper,  after 


quitting  lus  master's  service,  returned  on  the  same  daj  and  enter-  ^J^^^ 
ed  into  a  new  contract,  it  was  holden  to  be  no  discontinuance  Som^avb. 
of  the  service,  because  there  can  be  no  fraction  of  a  day.    But  . 
in  Wlsbfird  v,  Bretford{h\  where  the  servant  returned  to  his 
master  the  doj  after  he  had  left  his  service  and  made  a  new 
agreement,  it  was  determined  that  the  pauper  did  not  gain  a 
settlement,  because  there  was  an  hiterm^tion  betwc^ni  the  two 
sernces.    It  appears,  thexefore,  that  the  party  must  be  in  the 
capafcitj  of  an  hired  sttVant  during  the  whole  period  of  a  year. 
Now  it  is  stated  in  this  case  that  on  Michaelmas  day  the  pauper 
did  not  agree  with  lus  master,  but  Che  next  day  but  one  after- 
w^rrds  he  did ;  so  that  he  was  not  in  the  capacity  of  an  hired 
servant  the  day  after  Michaelmas  dzj.  And  diou^  he  continued 
to  work  for  his  Master  during  that  ifi€erval,  y«t  the  service  of 
thaft  time  was  not  of  such  a  nature  as  could  be  joined  with  the 
preceding  and  vtibsoqueht  ones ;  for  the  pauper  served  that 
rime  withdiit  iiny  obligation ;  and  hirings,  wMdi  are  not  ejus* 
SefH  generis,  cannot  be  coupled  (r).    The  agreemeut  on  the 
MUhaebnas  day  ciannot  be  considered  to  be  conditional  in  the  first 
instance,  so  ai  to  become  atsotufe  by  a  ttftftnce  from  the  time 
when  the  contract  was  completed;  because  it  is  expressly  stated 
riiat  f  hey  did  not  agree  at  that  thtte.  As  to  the  pauper's  having  no 
taitenrion  of  lagifing  his  mafter,  itItaslMen  Yepeavedly  ^ecifrntined 
that  (he  apprehension  of  the  pattper  b  peftetttf  inaxmoM  (d). 
DayrtUt  c&ntri,  insisted  diat  all  tile  requisites  of  the  titatuie 
were  ^oiiiplied  with,  bedrase  ihete  Waa  a  birmg  lor  a  year  tfnd  a 
service  for  k'feix.  It  caittidt  be  «dd  that  tkete  was  tfiiy  di^on- 
rintianee  of  the  services,  because  the  caae  stsAes  Aatthe  pauper 
did  not  depart  from  his  masltet's  setviee:  He  not  only  CMdntted 
in  the  service,  but  he  had  no  littention  of  leaving  it,  neither  had 
the  master  any  iritexilidn  of  turfting  him  away.  The  pamper  did 
not  ceaie  to  continue  in  his  maiiter's  sendee,  because  die  contract 
was  not  completed  till  die  secdnd  day  after  Mi^aetmu^  sinee  it 
is  stated  that  he  Was  in  actual  service  and  worked  during  that 
interval.  And  supposing  no  new  contract  at  all  had  been  made, 
the  servant  might  have  nisuntsuned  an  action  agMUst  themaster 
for  his  sertiee  on  a  qttantum  meruit,     AH  those  cases,  where  tiie 
services  have  not'been  coupled,  have  t^ned  on  a  discoitClfMiailoe 
of  the  service.    In  the  King  v.  F^hMl  thttt  rail  j  mm  an  ah^ 

(a)  BwT.  S.  C.  X16.  S0ti,  293.   (1)  B^,  170.    (0  '»'▼•  S.  C.  aSa    (d)  CaUm.  8x. 

sence. 
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1787.     sence,  for  the  servant  went  away;  and  even  there  the  Conit 
held  it  was  no  discontinuance.     And  as  to  the  case  of  Wish' 


^*  ^"°  ford  r.  Bretford,  there  was  clearly  a  discontinuance,  for  the 
SuLOftATc  servant  went  away  and  actually  Uh  the  mastei^s  service. 

AsHHURST,  J.  I  think  this  was  a  good  service  in  Www^- 
kighton  according  to  the  authority  of  all  the  cases  dtecL  All 
that  the  statutes  require,  is  that  there  shall  be  a  hiring  for  a 
year,  and  a  continuance  in  the  same  service  for  a  year.  Nov 
the  case  states  that  in  November  1785  the  pauper  was  hired  to 
serve  till  the  Michaelmas  following;  that  two  or  three  days 
before  Michaelmas  the  master  ofiered  him  the  sanoe  wages  for 
the  next  year;  that  on  Michaelmas  day  he  ofiered  him  seven 
guineas,  and  that  on  the  second  day  after  Michaelmas  Ac 
pauper  agreed  to  accept  the  seven  guineas  which  had  been  be- 
fore ofiered :  It  is  further  stated  that  the  pauper  had  no  btcn- 
tion  of  lea^bg  his  master;  and  that  he  did  all  his  master's  work 
as  usuaK  And  though  he  thought  himself  at  liberty  to  leave 
his  master's  service  on  the  Michaelmas  day,  and  that,  when  he 
agreed  with  his  master  the  second  day  after  MichaebnaSf  he  con- 
sidered that  the  year  was  to  be  computed  from  that  day,  yet  there 
was  a  good  hiring  and  service  for  a  year.  If  so,  the  only  question 
is,  Whether  there  was  any  discontinuance  i  It  appears  from  the 
case  that  there  viras  not ;  for  the  servant  continued  in  the  same 
capacity;  he  did  his  work  as  usual  i  and  if  he  had  continued  to 
serve  for  half  a  year  without  entering  into  any  new  cononct,  he 
would  have  been  entitled  to  a  compensation  for  such  service  ;tiie 
law  would  have  implied  that  he  continued  under  the  former agxce^ 
meot,  and  would  have  measured  his  damages  by  his  former  wages. 
Then  he  must  be  taken  to  have  been  in  the  capacity  of  a  hired 
servant  during  that  time.  This  is  like  the  case  of  the  Jjj^  r. 
Croscombe  (a)i  There  the  pauper  was  hired  to  Doctor  Xncj,  viio 
lived  in  St.  Andrevf%  for  a  year,  and  he  continued  with  hb  master 
a  quarter  of  a  year  longer  without  commg  to  any  new.  a^gree- 
ment,  when  he  removed  with  his  master  into  the  parish  of  St. 
Cuthberty  where  he  continued  six  months.  There  was  asufi- 
cient  continuation  in  the  same  service  so  as  to  give  the  servant  a 
setdement  in  St.  Cuihbert.  In  that  case  the  servant  was  as  mod) 
at  liberty  to  quit  his  master's  service  after  the  first  year^  as  the 
pauper  in  this  case  was  on  the  Afichaelmas  day,  and  it.migfat  as 
well  have  been  said  that  in  that  case  there  was  not  a  continuance 
•f  the  same  service ;   But  there  the  pauper  gained  a  settlement 

(a)  Burr,  S.  C.  Sji. 
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y  his  service  in  St.  Cuthbert.    The  cases,  which  were  cited,  do     1787. 
itJt  apply  i  for  ooe  was  determined  on  the  ground  of  there  being 
.0  fraction  of  a  day ;  and  in  the  other  there  was  a  total  disconti- 
tiance  of  the  service;  and  though  the  service  was  only  disconti.      Sul 
ucd  for  a  day,  it  could  not  be  coupled  with  the  subsequent  one 
:>  as  to  give  the  pauper  a  settlement. 

Grose,  J..  I  agree  with  the  counsel,  who  argued  against  the 
Lile,  that  two  services  cannot  be  joined  if  there  be  a  chasm 
et  ween  them,  or  if  they  be  not  ejusdem  generis :  But  in  the  prc- 
:nt  case  there  was  no  chasm,  and  the  services  were  ef§tsdem  ge* 
eris.  First,  as  to  the  supposed  interruption :  It  is  stated  that 
le  pauper  was  hired  from  November  till  the  Michaelmas  fol- 
»wing,  and  that  on  the  Michaelmas  day  his  master  offered  him 
nrcn  guineas  for  the  next  year,  which  he  did  not  agree  to  ac- 
jpt  till  the  second  day  after  Michaelmas:  But  I  think  that  the 
loment  he  agreed  to  take  the  seven  guineas  he  consented  that 
ic  year  should  commence  from  the  Michaelmas  day  when  the 
ffer  Mras  first  made.  Then  as  to  coupling  the  services:  It  wasde« 
Tmined  soon  after  the  passing  of  the  statute  of  8  &  9  ^.  3.  c.  30. 
L  the  case  of  the  JGng  v.  the  Inhabitants  of  South  Moubon  (a), 
lat  a  service  for  half  a  year  under  a  liiring  for  a  year  might  be 
lined  with  a  service  for  another  half  year  underahiring  forhalf  a 
^ar,because  xhcjvftxt  ejusdem  generis:  Soherethe  first  hiring  and 
Tvice  from  November  till  the  Michaelmas  following  may  be  coupled 
ith  the  subsequent  one,  as  they  are  both  of  the  same  nature. 

Rule  absolute. 

{a)  I  Lord  Raym,  446. 


Foster  against  Taylor.  5«ten^, 

M^y  xytbt 
r^EBT  on  bond ;  pleas,  non  est  factum  ;  solvit  post  diem;  and  lo  debt  on 

Balgt^  had  obtained  a  rule  to  shew  cause  why  the  venue  should  the  sppUca- 
>t  be  changed  from  London  to  Lincoln,  on  the  ground  that  the  ddfendaw ' 
aintiff's  and  the  defendant's  witnesses  lived  in  Lincolnshire.      wiU  change 

Wood  shewed  cause ;  and  observed,  that  it  was  the  invariable  the  pU^ 
ractice  of  the  Court  not  to  change  the  venue  in  these  actions,  J^f^JI^'^j. 
nlesssomespecial  ground  were  laid)  and  that  a  suggestion  that  the  set,  and  the 
itnesscs  lived  in  the  country  had  never  been  deemed  a  sufficient  "l^^^^ 
lason  to  form  an  exception  to  the  general  rule.     From  the  na-  [» ^  *  ^• 
ire  of  the  defence  to  this  action,  there  could  not  be  piany  wit- 

VoL.  I.  3  F  ncsscs. 
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nesscs.  And  at  all  events  this  appUcatkm  was  made  too  bte, 
issue  being  joined,  and  the  cause  standing  in  the  paper  fiortod 
at  the  sittings  after  term* 

On  the  defendant's  undertaking  to  girc  judgment  as  of  TW* 
nity  Term,  and  not  to  bring  a  writ  of  error. 

The  Court  said,  that  when  a  serious  defence  was  intended  to 
be  made,  it  was  reasonable  to  grant  such  an  appBcabon  co 
similar  grounds. 

Rttkabsbliite(£). 


(a)  Beavit  adminittrttrix  v.  M—rtt  3V«  St  (?.  j.  J9.  XL  Dcftt  on  m 
Pleas,  mm  tdfaawm^  and  a  let-dF;  Such  an  appfication  was  itfaaaL  la  .M^. 
Horrabii*t  M,  %%  G.  J.  B.  J?.  Debt  on  bond.  A  motion  was  made  tti  da^e  ^ 
▼enue  into  Lmncatbire^  on  the  ground  that  the  defence  aroae  in  1  ■■mJirii  vik  ■ 
offer  to  admit  the  tzccution  of  the  bond ;  but  the  Cowt  refused  to  pant  the  ndr.  Se 
in  FUch  ▼.  G^dfrtji  E.  SJ  C.  3.  B,  H.  which  was  a  special  actioa  upon  the  car  fa 
ranAiog  down  the  platnttff*s  ship,  Law  mored  to  chance  the  venue  fiom  TiMin  u 
SffiU,  allegins  that  the  defendant's  witnesses  fived  in  SirfiiL  It  was  aasvexd  s 
shewing  cause  that  the  plaintiflP's  witnenet  lived  in  TwrkAitt:  And  Laid  ib»f^ 
said,  that  the  ven\ie  in  such  actions  oouM  not  he  changed  ooless  sohk  ^edsl  |ma^ 
were  l^d;  that  the  reuon  alleged  was  not  suHicient,  for  that  though  it  a^^  be  cos- 
venient  to  the  defendant  to  trf  the  cauae  in  SuJfM^  it  was  eqoaSy  confcniait  to  d£ 
plaintUr  to  try  it  in  TwkAhre,  and  that  he  had  a  right  to  lay  the  veane  thers;  asd  i&e 
ru.e  was  discharged. 


May  2xst. 
A  bia  of 

filedjof  re^* 
cord  as  of 
the  04  G,  3. 
when  it 
ought  to 
haveheen 
theaithf 
maybe 
amended 
agreeably  to 
the  truth. 
Vid,6M9d. 
18. 
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Green  against  Rennet. 


GIBBS  had  obtained  a  rule  to  shew  cause  why  the  bffl  of 
MiddUsex  (a),  which  was  filed  as  in  the  a4th  year  of  tbc 
reign  of  the  present  king,  should  not  be  taken  oflFthc  itcori  to 
be  amended  according  to  the  truth  of  the  fact,  and  icccrfrf 
again  as  of  HUary  Term  asth  Gto.  3. 

Bforcroft  shewed  cause;  and  insisted  that  the  Court  cooH not 
amend  in  this  instance ;  it  appearing  upon  the  rule  itsdf  tlatAc 
biU  of  Middlesex,  to  amend  wjuch  was  the  object  of  thcjuescnt 
application,  was  a  matter  of  record.  In  the  case  of  **«««  ^« 
Raky  (*),  where,  after  a  ver<Uct  found  on  some  issues  «»***[ 
murrer  argued  as  to  others,  an  application  was  made  by  4c  *- 
fendant  to  withdraw  the  demurrers  and  plead,  Demm,  J.  srt 
«  The  Court  cannot  help  seeing  that  this  is  t^  «arrf.  Tlcw- 
«  fore  we  cannot  help  this:  I  wish  we  could,  because  die  me* 
<<  seem  to  be  with  the  defendant.** 


(«)  Ante,  656. 


(i)gj«rr.sxl 
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BuLLBB,  ]f.    In  Rotsmon  znd  RaUyf  the  application  was  to     1787. 
amend  tbcpkaSngiy  which  was  the  act  of  the  parties.    But  the 


reasoning  of  that  case  does  not  apply  to  the  present ;  for  this  was     ^^"J 
a  mistake  of  the  defendant^  and  the  motion  is  onlj  to  amend  that  B'mnit. 
mistake  according  to  the  truth  of  the  case.    And  besides,  in  this 
case  there  is  something  to  amend  bj,  namely,  the  praecipe;  which 
is  a  circumstance  by  which  the  Court  have  always  been  guided. 
There  is  a  ^tinction  between  amending  those  mistakes,  which 
are  occasioned  by  the  act  of  the  party,  and  those  which  are  oc- 
casioned by  the  act  of  the  clerk.    As  in  the  case  of  executors,  [i  M«r. 
if  the  clerk  enter  judgment  de  hnis  propriis  instead  of  de  bonis  **^'^ 
UstatoriSf  and  error  is  brought,  this  Court  will  order  the  entry  to 
be  amended  even  if  the  record  be  sent  back  from  the  Exchequer 
Chamber.    Here  we  see  that  this  is  a  mere  mistake  of  the  at- 
torney, the  present  defendant. 

Grose,  J.  In  the  Court  of  Common  Pleas,  fines  and  recove- 
ries are  amended  every  day  upon  the  principle  that  there  is 
something  to  amend  by.  ' 

Rule  absolute. 


Parker  against  Wells  in  Error. 

TT  PON  a  writ  of  error  from  the  judgment  {a)  of  the  Court  15th  M^, 
^  of  King's  Bench,  the  following  questions  were  put  to  the  xj^'p^r. 
Judges  by  order  of  the  House  of  Lords. 

First,  Whether  the  finding  on  this  verdict  be  sufficient  where- 
upon to  give  final  judgment  ? 

Secondly,  If  the  finding  be  insufficient,  what  award  ought  to 
be  made  on  such  finding  ? 

Thirdly,  If  the  finding  be  sufficient,  whether  upon  such  find- 
ing the  plaintifi^  in  error  appears  to  be  a  trader  within  the  true 
intent  and  meaning  of  the  statutes  concerning  bankrupts  ? 

The  Lord  CUef  Baron  Eyre  djplivered  the  unanimous  opinion 
of  the  Judges  present  upon  the  first  question  in  the  negative ;  and 
upon  the  second  question  that  a  writ  of  venire  facias  de  novo  ought 
to  be  awarded;  whereupon  it  was  adjudged  accordingly  that  the 
Court  of  King's  Bench  do  award  a  venire  facias  de  novo» 

(a)  Aiite»40. 

3  F  a  Sutton 
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1787. 

SuTTOK  against  Johnstone  in  Error. 

Asd  Mtyt    nrWS  cause  (a)  being  removed  into  tbe  House  <tf  Lordi,  Aii 
J>tm'.Pru.    -"^ .  question  was  put  to  the  Judges  by  order  of  didrLord- 
ships.  What  judgment  or  other  award  ought  to  be  msde  upon 
tbe  record  as  it  now  lies  before  the  House  ? 

Mr.  Justice  Gould  delivered  the  unanimous  fquzmm  of  tk 
Judges  present,  that  the  judgment  given  in  the  Eidkequer 
Chamber  ought  to  be  affirmed;  whereupon  it  was  adju^ 
accordingly. 

(a)  Ante,  55a 


Lord  MansfUUj  Chief  Justice,  was  unaUe  to  attend  dmiDg 
the  whole  of  this  Term. 


THB  END  OF  EASTB&  TBKM. 
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A. 

ABANDONMENT. 

OWNERS  of  8hip8  are  not  en- 
titled to  abandon*  unless  at  some 
period  of  the  Toyage  there  has  been 
a  total  loss.  Ana  where  the  jury 
have  found  only  an  average  bss,  oc- 
casioned  by  the  perils  of  the  sea,  the 
Court  are  precluded  from  saying  there 
has  been  a  total  loss.  CaxeUt  and 
Others  v.  St.  Barhe.  187 

2.  If  the  ship  arrive  safe^  the  drcum- 
stance  of  her  not  being  worth  repair- 
ing will  not  make  it  a  total  loss.     iL 

8.  "fte  insurance  is  uton  the  ship  f of  the 
voyage.  If  either  the  shifi^  or  the  voy- 
agtf  be  lost)  that  is  a  total  loss.      ib. 

4.  Where  an  act  of  barratry  has  been 
committed  durin?  the  voyaffe,  as  by 
smuggltngy  whidi  subjects  ue  vessel 
to  forfintures  Query f  How  far  the 
assured  may  abandon  ?  Lockyer  and 
Others  v.  Offley.  252 

5.  On  a  wagering  policy  the  assured 
cannot  abaiadon.  KuUn  Kemp  v, 
Vigne.  SO* 

6.  When  the  assured  receive  intelli- 
gence  of  such  a  loss  as  entitles  them 
to  abandon,  the^  must  make  their 
election  in  the  first  instance ;  and  if 
thev  abandon,  they  must  give  the 
underwriters  notice  in  a  reasonable 
time;   otherwise   they  waive   their 


right  to  abandon^  and  can  only  reco- 
ver as  for  an  average  loss.  Mitchell 
and  Others  v.  Edie.  608 

7.  Where  the  voyage  is  lost,  bat  the  pro- 
perty is  savedi  the  owners  may  aban- 
doo.  ib. 

See   Barratry.    Insurance.    Rak« 

SOM-BlLL. 

ABATEMENT. 

1.  The  four  days  allowed  for  pleading 
in  abatement  are  both  inclusive.  Jen* 
nings  V.  Webb.  277 

2.  Every  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleading 
ift  out,  and  cannot  be  pleaded  after  an 
imparhnce ;.  unlets  the  declaration  is 
delivered  so  late  in  term  that  the  de- 
fendant is  not  bound  to  plead  to  it  in 
that  term,  or  is  delivered  after  term ; 
in  both  which  cases  the  defendant 
may  within  the  first  four  days>  inclu- 
sive of  the  subsequent  term»  plead  any 
plea  in  abatement  as  of  the  preceding 
term,  whether  a  rule  be  given  or  not, 
and  Sunday  is  one.  278 

S.  The  plaintiff  may  sign  judgment  if 
the  ciefendant  plead  in  abatement 
after  the  four  days,  thoueh  no  rule  to 
plead  has  been  regularly  served. 
Brandon  v.  Payne.  689 

ABSENCE. 

See  Sbttlement  hy  hiring  and  ser» 
vicef  1,  2. 

ACCEPT. 
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ACCEPTANCE. 

Si0  Bill  ofExchat^e, 

Jlui/aamce  of  Rm.    See  Evidence,  S* 

ACCOUNT  STATED- 
Sei  ImwAVTi  1,  2. 

ACTION  on  the  Case. 

!•  Posaettion  alooe  fbr  abore  60  yean 
of  a  pew  in  a  churck  ia  not  &  sufficient 
title  to  maintain  an  action  upon  the 
caaet  even  against  a  wrong-doer,  for 
disturbance  in  the  enjoyment  of  it ; 
but  the  plaintiff  must  prove  a  prescrip- 
tire  right,  or  a  faculty,  and  should 
daim  it  m  his  declaration  as  apfmrte' 
natU  to  a  menuage  In  tkefiarUL  Stocks 
r.  Bodk.  428 

S.  An  action  on  the  case  will  not  lie  for 
a  malicious  prosecution  before  a  naval 
court  martial,  for  an  oftnce  cogni- 
zable therein,  Johtutone  t.  SuttoHf  in 
Error^  Exch.  ^3 

S.  An  action  for  a  malicious  prosecution 
will  not  lie,  if  probable  cause  appou* 
in  the  proceedings.  ih. 

4^  Malice,  and  the  want  of  probaUe 
canae,  are  both  necessary  to  support 
an  acdon  for  a  malicious  prosecu- 
tion. ih» 

5.  An  action  on  the  case  for  delaying  to 
brmg  an  officer  under  arrest  to  a  naval 
court-martial  will  not  lie;  it  being  a 
military  oflenoey  and  the  defendant 
not  having  been  tried  for  it,     ih.  54^ 

6.  Action  on  the  case  lies  for  malid- 
OBsl^  obtainmg  or  executing  a  war- 
rant to  search  a  house  for  smiu^led 
goods,  where  none  such  are  found. 
Coofur  and  Another  t.  Boot^  in  Er^ 
ror.  535 

7.  An  action  on  the  case  Ves  against  a 
governor  for  maliciously  suspending 
defendant  from  a  civil  office.  Suther^ 
laud  ▼.  Murray*  538 

ACTS  of  ParRamenf. 

See  Statutes.    Trade,  5. 

ADMINISTRATOR. 

1.  Where  the  defendant  bound  himself 
as  admmistrator  to  alade  by  an  award 
to  be  made  touching  matters  in  dis- 


pute between  his  intestate  and  soo- 
ther, and  the  arbkratort  awankd 
that  he,  as  administrator,  dioiikipay, 
&Ci  he  caimot  ^kad/dene  admkitfra- 
vii  to  debt  on  the  bond ;  fer  bf  sub- 
mitting to  the  award  he  has  sdoiCRd 
assets.     Barry  y.  Rmsk.  & 

See  ExacuTOB. 

ADMISSION. 

See  COFTBOLD.      SURRIKBER. 

AFFIDAVIT. 

1.  To  hold  to  bail  must  in  general  be 
positive.     Sheldon  y.  Baker.         SS 

2.  The  cases  of  asngnees,  executors,  ftc 
are  exceptions  to  that  rule ;  and  thej 
must  swear  as  to  thar  hdkf  oi  the 
debt.  i^. 

3.  An  affidavit  to  bold  to  bail  oo  the 
lotteiy  act,  27  Geo.  3.  c.  1.  shodd 
specify  the  nature  of  the  ofience,  asd 
aver  that  the  defendant  has  iocuned 
the  forUtnre :  but  the  ofieoce  oeed 
not  be  described  cumrostantially:  sor 
is  the  plaintiff  obliged  to  swear  tliai 
the  defendant  is  indebted  to  hb  to 
die  amount  of  die  penalty.  Dawf. 
MazxinrJu.  705 

4.  An  affidavit  to  hold  to  bail,  « stat- 
ing a  promise  made  by  the  defeodaat 
executor,  &c.  to  j>ay  alegacy  of  1(X^ 
bequeathed  by  his  testatrix,  and  cos* 
fessing  assets  to  the  amount  of  260^ 
but  that  the  plainti^  not  RORrisg 
the  said  sum,  caused  sevcrad  wfics- 
tions  to  be  made  to  the  dcRodsat 
without  effect,  theidbre  that  tbe  d^ 
fendant  was  indebted,  lie  J*  is  not  nf- 

.  fidendy  potitive.  Maclemzier.  Mec- 
kenfde.  716 

3.  In  one  instance  the  Court  hdd  as  af- 
fidavit, *<d]at  the  defeodsBt  was  n- 
debted  to  the  plamtiff  in  3ML  for 
money  had  and  received,  and  for 
which  he  had  not  accounted,"  to  be 
sufficient.  **• 

See  Jury.    Practice^  7. 

AGENT. 
1.  An  officer  aj^winted  by  gofermnat 
treating  as  an  agcn;  for  the  public,  « 
not  liSje  to  be  sued  iqx»  coousca 
madebyhimin  thatcafoaty.  Mec- 
heathy.  HaUnumd.  ^^ 
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L  Not  eren  though  he  contract  by 
'   deed/ifithc onaccoum^govtrnment, 

Un^in  ▼.  Woheley.  674 

$.   A  plaintiff  is  bound  by  the  acu  of 

his  attoniey's  a^t  in  town,  Grif^ 
^i/u  T.  miRams.  710 

See  Iksurance,  21,  22: 

AGREEMENT. 

1.  An  aflrreement  in  writing  to  put  in 
good  bail  for  a  person  arrested  on 
mesne  process,  at  the  return  of  the 
writ*  or  surrender  the  body,  or  pay 
debt  and  costs,  made  bv  a  third  per- 
son with  the  bailiff  of  the  sheriff,  in 
consideration  of  hip  discharging  the 
party  arrested,  is  void  by  23  ^.  6. 
r.  10.    Rogers  r.  Rieva.  418 

2.  But  the  undertakin&r  of  an  attorney 
for  the  appearance  of  a  defendant  is 
oot  within  the  statute,  because  it  is 
given  to  the  plaintiff  in  the  action, 
and  not  to  the  sheriff.  it* 

3.  Where  a  lease  came  into  the  hands  of 
the  original  kssor  by  an  agreement 
entered  into  between  him  and  the  as- 
signee of  the  original  lessee,  **  that 
<'  the  lessor  should  have  the  premises 
<<  as  mentioned  in  the  lease,  and 
^  should  pay  a  particular  sum  over 
«c  and  above  the  rent  anpuaJly,  to- 
^  wards  the  good-will  already  pud 
**  by  such  assignee;"  such  agreement 
operates  as  a  surrender  of  the  whole 
term.    Smith  v.  Maplehack*        441 

3.  The  sum  in  such  an  agreement  is 
considered  as  a  sum  to  be  paid  annu- 
ally in  gross,  not  as  rent :  and  the  as- 
signee cannot  distnun  either  for  that 
or  for  the  original  rent;  but  he  has  a 
remedy  by  assumpsit  for  the  sum  re- 
served for  the  good-wiU.  ib» 

See  Contract.  Shxkiff.  Eject- 
ment, 8. 

ALLOWANCE. 

See  Paupsr,  1. 

AMENDMENT. 

1.  A  bill  of  ilftd!&/^9p,  filed  of  record  as 
of  the  24  Geo.  S.  when  it  obg^t  to 
have  been  of  the  -  25th,  may  be 
amended  agreeable  to  the  truth. 
Green  r.  Rennet.  782 


2.  The  principal  circumstance  the  Court 
]ock  to  in  such  cases  is  to  see  whether 
there  is  any  document  to  amend  by. 

782,  783 

3.  Such  mistakes  as  are  made  by  the 
clerk  in  Court  may  be  amended; 
but  those  in  the  pleadings,  bemg  made 
by  the  party  himself,  cannot.  f^. 

4.  In  the  case  of  executors,  if  the  derk 
enter  judgment  de  honU  proprlii^  in- 
stead of  de  bonu  iesiaiorht  and  error  is 
brought,  this  Court  will  order  the 
entry  to  be  amended,  even  if  the  re- 
cord is  sent  back  from  the  exchequer 
chamber.  >^- 

ANNUITY. 

1.  An  action  for  use  and  occupation 
may  be  maintained  by  a  grantee  of 
an  annuity  after  a  recovery  in  eject- 
ment, against  a  tenant  wno  was  in 
possession  under  a  demise  from  year  to 
year,  for  all  rent  in  his  hands  at  the 
time  of  notice  by  the  grantee,  and 
down  to  the  day  of  the  £mise  in  the 
ejectment ;  but  not  afterwards.  Birck 
r.lVnght.  378 

2.  The  consideration  of  an  annuity  being 
partly  a  debt  antecedently  due  for 
goods  sold,  and  the  residue  thereof 
money  paid  at  the  time  of  mnting  it* 
the  grantee  may  recover  back  in  an 
action  for  money  had  and  received  • 
the  whole  consideration,  if  the  an- 
nuity be  set  aside  for  informality  in 
registering  the  memoriaL  Shove  v. 
HTebh.  732 

3  But,  if  part  of  the  consideration  be' 
for  goods  sold  at  the  time  of  granting 
the  annuity,  muerep  whether  that  can 
be  recovered  r  i^- 

See  Scire  Facias,  1. 

APPEAL. 

1.  Notice  of  an  appeal  against  a  poor's 
rate  must  be  given  to  the  church- 
wardens or  overseers  of  the  parish 
making  the  rate,  by  the  17  Geo.  2. 
c.  38.  The  KingY  the  Churchward' 
eujf  tfc*  of  Maddem.  627 

2.  But  it  is  not  necessary  for  the  appel- 
lant tp  give  notice  to  the  person  wbose 
name  is  omitted  in  the  rate.  ih* 

See  Quarter  Seseiont.    Witness,  (5. 
APPEAR- 
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APPEARANCE, 
See  PaacticBi  12.    Attorney,  2. 

APPOINTMENT. 
&f  Power. 

APPRENTICE. 

Sn  Settlement  hy  Af^furaakeMlup. 

APPURTENANT. 
Sh  Pew,  1,  2. 

ARREST. 

!•  One  who  \%  coovkted  of  a  penalty 
.  under  the  lottery  act,  cannot  be  ap- 
prehended on  a  Sunday  for  non-pay- 
ment of  the  forfeiture ;  it  not  being 
a  constructive  breach  of  the  peace, 
though  the  defendant  might  have 
been  indicted  in  a  criminal  manner  on 
the  act,  in  which  case  he  might  have 
been  arrested  on  a  Sunday.  Tfu  King 
▼.  Myers.  265 

2.  So  an  attachment  for  non-perform- 
ance of  an  award  is  only  m  the  nature 
of  a  civil  execution.  ,  iB.  266 

S.  So  an  attachment  for  non-payment  of 
costs.  f^. 

See  Baron  and  Feme,  9. 

ARTICLES  if  the  Peace. 

1.  Upon  articles  of  the  peace  exhibited, 
the  Court  have  the  power  of  requiring 
bail  for  such  a  length  of  time  as  they 
shall  think  necessary  for  the  preserva- 
tion of  the  peace,  and  are  not  confijaed 
to  a  twelvemonth.  The  King  v.  A.  R. 
Bowei.  695 

2.  And  where  the  Court  had  at  first  re- 
quired bail  for  14  years,  they  after- 
wards lessened  the  time  to  two  years, 
upon  its  appearing  to  them  that  an 
information  was  depending  against  the 
defendant  on  the  same  account,  which 
must  necessarily  be  determined  withm 
that  time.  ^^ 

ASSAULT  and  BATTERY, 
See  Costs,  20. 

ASSETS. 
See  E^LBCUTOR,  %  3. 

ASSlGf^-ES  of  Banimkt. 
See  Bankrupt,  Assignees  of 


ASSUMPSIT. 

1.  Where  two  paiishes  had  been  i  k»^ 
time^mited,  and  had  bd  a  jojat  aes- 
ton,  who  was  paid  li]f  both,  aod  a6cr- 
wards  one  of  them  d^nxd  a  li^  of 
electing  a  separate  seztoo,  of  i>hie^ 
they  had  given  nodce  to  tbe  odxr, 
that  other  parish  canoot  maintain  aa 
action  for  money  paid,  hid  oot,  a&d 
expended,  to  the  use  of  tbe  fint  pan^ 
for  their  oaou  of  the  tesm's  salary; 
Stokes  ana  Others  v.  Lemx  and  A^ 
ther.  fO 

2.  Neither  can  the  right  of  tk  seitao 
be  tried  in  such  case  withootiiifi  bekg 
a  narty  to  it.  ih.  22 

3.  Neither  is  the  payment  of  tbe  salay 
a  joint  obligation  on  the  two  pansho, 
for  the  sexton  in  sach  case  caocflt 

.  bring  his  action  against  ooe  of  tls 
parishes  for  the  whole  sum.         s^ 

4.  Assumpsit  for  money  paid,  hid  out, 
and  expended,  will  not  lie,  vbco  tbr 
money  has  been  paid  against  tbe  ex- 
press consent  of  the  paity  for  vhoK 
use  it  is  supposed  to  have  been  paM. 

i&.2l 

5.  If  ^.  be  indebted  to  ^.  aod  pay  sacJ} 
debt  to  the  attorney  of  a  perNm  suii^ 
A,  in  B.'$  name,  bat  without  his  ao- 
thorit]r>  B.  may  notwidutaodiog  i^ 
cover  in  an  actbn  for  niooey  had  aod 
received  against  A.  whose  reinedr  h 
gainst  the  attorney  who  tnuted  to 
the  counterfeited  warrant  of  attoiwr 
as  from  B.  although  he  cooasfd 
that  he  was  acting  under  a  lesl  aatbo- 
rity.     Robsott  V.  Eaton,  62 

6.  Assumpsit  for  money  had  and  R^ 
ceived  lies  when  a  payment  has  bea 
made  on  a  contract  which  is  pot  ao  o^ 
to.     Towers  v.  Barratt.  133 

7.  But  if  it  continue  open,  the  ibiDdf 
can  only  recover  damages  nr  the 
breach  of  it ;  and  then  he  must  ssf 
the  special  contract.  i- 

8.  The  difference  between  those  esse 
where  the  contract  is  opeo,  aod  wb^ 
it  is  not  so,  is  this;  if  the  cootnctbe 
rescinded,  as  where,  bythetsm^i 
it,  it  is  left  in  the  platntiiPs  povff  ® 
rescind  it  by  any  act,  and  hedoesk; 
or  where  tfcie  defendant  afteruvtb  f 
sents  to  its  being  rescinded ;  die  ^ 
tiff  is  entitled  to  recorer  btck  ^ 
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whole  money ;  aad  then  an  actioQ  for 
.  money  had  and  recmcd  will  lie.  But 
if  the  contraa  be  open,  the  plaintifPs 
demand  is  not  for  the  whole  sum,  but 
for  damages  arising  out  of  it;  and 
then  he  must  state  the  special  con- 
tract, 133 

9.  lA  an  inferior  Court  the  declaration 
must  allege  that  the  money  was  had 
€ind  received  ygfi^t^  the  jurisdictiont  as 
\veU  as  that  the  defendant  ykr^iiifW  to 
patf^  within  it.    Trevor  ▼.  WcdL    151 

10.  Where  a  man  has  actually  paid 
what  the  law  would  not  have  com- 
pelled him  to  pay,  but  what  in  equity 
and  conscience  he  ought  to  pay,  he 
cannot  recover  it  back  again  in  an  ac- 
tion for  money  had  and  received. 
Bhu  V.  Dickason*  286 

11.  Neither  can  he  recover  back  a  sum 
paid  for  a  debt  which  would  other- 
vrise  have  been  barred  by  the  sutute 
of  limitationst  or  a  debt  contracted 
daring  his  infancy.  ih. 

12.  But  where  money  has  been  paid 
under  a  mistake,  wmch  there  was  no 
git>und  in  conscience  to  claim,  the 
party  may  recover  it  back  again  in 
an  action  for  money  had  and  received 
to  his  use.  th* 

1 S.  Aasuinpsit  for  money  had  and  re- 
ceived lies  against  an  overseer  of  the 
poor  to  recover  money  in  his  hands, 
which*  had  been  levied  on  a  convic- 
tion which  was  afterwards  quashed. 
Feltham  v.  Terry^  E.  13  Geo.  S. 
cited  in  Birch  v.  Wright.  387 

14.  Money  had  and  received  does  not 
lie  by  the  nominee  of  a  perpetual  cu- 
racy for  the  profits  thereof,  till  he  has 
had  the  bishop's  licence.  Poweliv. 
Millbank,     M.  12  Geo.  3.   B.  R. 

399,  n. 

15.  But  it  does  lie  by  the  nominee  of  a 
donative  before  the  bishop's  licence, 
against  a  person  who  recnves  the 
rents  and  profits.  The  King  v.  Bishop 
of  Chester.  403 

)6.  But  where  a  donative  had  been 
twice  augmented,  it  should  seem  the 
nominee  cannot  maintain  such  action 
without  the  bishop's  licence,     ii.  404 

17-  An  agreement  between  the  lessor, 
and  the  assignee  of  the  original  lessee, 
^  that  the  lessor  should  have  the  pre- 


mises as  mentioned  in  the  lease,  and 
should  pay  a  particuhr  sum  over  and 
above  the  rent  annually  towards  the 
good-will  already  paid  by  such  as- 
signee," operates  as  a  surrender  of 
the  whole  term ;  and  the  sum  reserved 
for  good-will  is  to  be  paid  annually  ip 
gross,  and  not  as  rent;  and  the  as- 
signee cannot  distrain  either  for  that, 
or  for  the  original  rent,  but  he  has  a 
remedy  by  assumpsit  for  the  sum  re« 
served  for  the  good-will.  Smith  v. 
MapUkack.  441 

18.  A  general  indebitatus  assumpsit  will 
lie  for  tolls.    Seward  v.  Baker.     616 

19.  If  the  plaintiff  reply  to  a  plea  of  in- 
fancy, that  the  defendant,  after  he  at* 
tained  21,  confinned  the  promise,  and 
the  defendant  rejoin  that  he  did  not, 
the  plaintiff  need  only  prove  a  pro- 
mise, and  the  defendant  must  shew  he 
was  under  age  at  the  time.  Borih^ 
vici  V.  Carruthers.  648 

See  Annuity,  1,  2,  3.  Bill  of  Ex- 
change^  9,  10.  Infant,  1,  2,  4. 
Lease,  3. 

ATTACHMENT. 

1.  An  attachment  for  non-performance 
of  an  award  is  only  in  the  nature  of  a 
civil  execution,  and  a  party  cannot  be 
arrested  thereon  on  a  Sunday.  The 
King  V.  Myers.  (1  Atk.  58,  denied 
to  be  law.)  266 

2.  So  in  the  case  of  an  attachment  for 
nonpayment  of  costs,  and  there  the 
party  in  custody  is  entitled  to  be  dis- 
charged under  the  lords'  act.  Cowp^ 
136.  ik. 

See  Arrest.    Rule. 

ATTORNEY. 

1.  If  ^.  be  indebted  to  B.  and  pay 
such  debt  to  the  attorney  of  a  person 
suing  A.  in  B.'s  name,  but  without 
his  authority;  A.  is  notwithstanding 
obliged  to  pay  B.  again,  who  may 
recover  it  in  an  action  for  money  had 
and  received ;  and  ^.'s  remedy  is 
against  the  attorney  who  trustea  to 
the  counterfeited  warrant  of  attorney 
from  B.  although  he  conceived  that 
he  was  acting  under  the  real  autho- 
rity of  B.    Kokson  V.  Eaton*        62 

2.  The 
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8.  Tke  uadcrtakiBg  of  tlie  defeodaot's  I 
•ttarneyy  in  onfer  to  procure  hit  dis-  | 

•  cbaife,  to  pot  in  bsil  or  nftfae  debt» 
it  not  within  the  23  N.  6.  c,  10. 
wUch  avoids  all  undntakii^  nuMie 
to€  a  priaooer^a  diachaige  except  bomd 
taken  by  the  skerif  for  the  pntoner'a 
Mpearancey  s3€m  bccauae  it  ta  siven  to 
tne  i^aintiff  in  the  action*  and  not  to 
the  aheiiff.  Rogers  ▼.  Ruvei.      418 

ATTORNEY  GENERAL. 
Sm  Smuoguno,  4. 

ATTORNMENT. 

1.  Statntsof,  itaconatroction.  384 

&  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brooght  hf  the  mortgi^ce  to  enforce 
an  attornment,  it  not  liable  to  the  pe- 
nalties ofthe  11  Geo.  %  e.  19.  /.  12. 
for  secrieting  ejectments.  BuiUnt  ▼• 
BuckUy.  647 

AUDITOR. 
See  Mambamus,  7. 

AVERACE  LOSS. 
See  Iksuranci,  12L  29^  3a 

AVERMENT. 
See  Pleapino.    Pxa jury,  3, 6. 

AUGMENTATION. 
See  DoNATivx. 

AWARD. 
See  Attachmbnt,  1.    Exbcutor,  3. 

B. 

BAIL 

1.  An  ezec;ator  in  his  affidavit  to  hold 
to  bail  must  swear  astohu  belief  of 
the  debL     Sheldon  ▼.  Baker.         84 

8.  An  affidavit  to  hold  to  bail  on  the 
lottcTjr  act,  27  Geo.  3.  c.  1.  should 
specinf  the  nature  of  the  offence,  and 
aver  that  the  de&ndant  has  incurred 
the  fot^iture:  but  the  oflence  need 
not  be  described  circumstandaliy :  nor 
is  the  olaintifF  obliged  to  swear  that 
the  defendant  is  indebted  to  him  to 
the  amount  of  the  penalty.  Davie  v. 
Mastmiaghi.  705 


3.  Upon  articles  of  the  peace  beng  ex- 
hibited, the  Court  may  icqnre  bai 
for  snch  a  length  ci  time  as  they  sidl 
think  necessarr  for  the  preseraboe  of 
the  peac^  and  are  not  confined  ids 
twehcmondu  T^ir  Am^  t.  A.  R. 
Bowee.  696 

4.  Where  theCoort  had  at  first  reqond 
bail  for  foorteen  yearst  they  aiier- 
wards  lessened,  toe  tuoc  to  two  3fes^ 
on  its  sppeaiing  to  them  that  aa  is- 
formatian  was  aepeoding  agibst  dx 
defendant  on  the  aame  account,  wlikh 
must  necessarily  be  determined  widuo 
that  time.  ^ 

5.  An  affidavit  to  hold  to  bail,  <*  ittsig 
a  promise  made  by  the  defendant  no- 
cutor,  Ve,  to  pay  a  legacy  of  \O0L 
bequeathed  by  his  testatnXt  aod 
confessing  assets  to  the  amouot  c£ 
280/.  but  that  the  plaintiff,  not  re- 
ceiving the  said  sum,  caused  seieni 
applications  to  be  n»de  to  the  de- 
fendant without  effect*  thereibrr  dut 
the  defendant  was  tndiebted,  ^r."  is 
not  sufiiciendy  positive.  Msekenzse 
V.  Mackenmie,  716 

See  Shsmff.    Witve88»  4. 

Baii*  m  Error. 

1.  Must  be  put  in  widiin  4  days  alter 
final  judgment  signed,  without  refer- 
ence to  die  time  of  the  aOowsaoe,  or 
serving  the  copy  of  it.  Jatpui  v. 
Nixon.  279 

2.  As  the  bail  in  error  cannot  sunewkr 
the  prindpal,  they  are  notentidedto 
relief,  tho«^  the  principal  become  a 
bankrupt,  pending  the  writ  of  enor. 
Southcoai  V.  Braitktoake.  6i^ 

BAILIFF, 
^.r^  Shbrijtf. 

BANKRUPT. 

1.  Where  S.  L.  was  arrested  for  dtf 
amount  of  goods,  and  E.  L.  in  order 
to    procure   his    discbarge,   becrae 

'  bound,  as  surety  with  htm,  in  a  bood 
to  the  plaintiff,  payable  by  iostd- 
ments,  and  before  the  fint  de6s^ 
E.  L.  became  a  bankrupt,  the  plab- 
tiff  is  bound  to  prove  his  debt  uoder 
the  commission  by  virtue  of  7  <?»•  1* 
e.  3L  for  the  credit  was  given  to 

botL 
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both.    Brooif4  and  Aaodurr.  Lloyd 

:2«  A  penoa  ivho  renu  a  brick  grouDd, 
and  naakes  bricks  thereon  for  public' 

^  sale,  and  buyt  sand  and  fuel,  which 
are  necessary  ingredienu  for  convert- 
ing the  earth  and  clay  into  bricks,  is 
subject  to  the  bankrupt  laws.  /F<r/// 
V.  Pariett  in  Error.  S4 

S.  Renting  a  brick  ground  at  a  distioa 
occupation,  is  a  mode  of  purchasbg 
the  day.  ih.40 

4pm  If  SL  man  exercise  a  manufacture  from 
the  produce  of  his  own  land,  as  a 
necessary  or  usual  mode  of  enjoying 
that  nroduce,  he  shall  sot  be  consi- 
dered as  a  tiader,  though  he  buy  ne- 
cessary ingredienu  to  fit  it  for  the 
market:  but  where  the  produce  of 
the  land  is  merely  the  raw  material  of 
a  manufacture,  and  the  manufacture 
not  the  necessary  mode  of  enjoying 
the  land,  there  he  IS  a  trader,   ti.38,9 

5.  As  in  the  case  of  a  ftrmer,  who  makes 
cheese  on  hu  own  land,  and  buys  run- 
net  and  salt;  he  is  not  a  trader.         it. 

6.  So  where  a  man  makes  his  own  ap- 
ples into  cyder.  ti. 

?•  Proprietors  of  allum  works  are  no 
traders.  ib. 

8.  Neither  are  the  workers  of  coal 
mines.  ih, 

9.  Whether  bankruptcy  b  a  plea  to  an 
action  of  covenant  for  rent.  Qnere  t 
J^udford  V.  Barber.  86 

10.  In  the  case  of  the  South-sea  Com- 
pany, the  act,  by  which  all  their  pro- 
perty was  taken  out  of  their  hands  and 
vested  in  trustees  for  the  satis&ction 
of  their  creditors,  was  held  no  bar  to 
an  action  of  covenant.  Hornby  v. 
Hottlditeh.  93 

11.  Bankruptcy  is  a  good  plea  to  an 
action  of^debt  on  the  reddendum  in  a 
lease.     Wadham  v.  Marlowe.        91 

12.  If  a  bankrupt  give  a  preference  to 
a  creditor  under  an  apprehension, 
however  groundless,  of  legal  process, 
such  preference  is  valid.  Thompion  and 
Others  assignees  of  IViuman  v.  Free* 
man,  155 

IS.  A  bankrupt  is  not  entitled  to  any 
maintenance  out  of  his  effects  during 
his  examination.  Thomson  and  Others 
assignees  of  Nebon  v.  Co^nceiL    1 57 


14.  If  any  pertNm  durinflr  a  bankrupt's 
examination  take  any  thing  out  oi  his 
effects,  and  convert  it  into  money, 
though  for  the  necessary  subsistence 
of  tht  bankrupt  and  his  fiunily,  the 
assignees  may  maintain  trover  against 
sQch  person.  157 

15.  An  exectttioa  i^ainst  the  goods  of  a 
bankrupt,  taken  out  after  his  certifi- 
cate is  signed  by  the  creditor!,  and 
before  it  is  allowed  by  the  Chancellor, 
is  valid.     Calleu  v.  Meyrich.        S61 

16.  The  sutute  5  Geo.  2.  e.  90.  only 
relates  to  the  dischar^  of  the  person 
of  the  bankrupt,  who  is  in  custody  on 
a  judgment  obtained,  before  the  al- 
lowance of  the  certificate.  ih. 

17*  A  specific  sum  of  money  recaived 
by  an  overseer  of  the  poor,  is  not 
such  a  debt  as  can  be  proved  under  a 
commission  of  bankrupt  affainst  him 
before  his  accounts  are  delivered  in. 
The  King  v.  Eggmgton.  S69 

18.  If  the  money  were  kept  apart  from 
that  bankrupt's  general  pronerty,  the 
assignees  could  not  have  claimed  itJ 

ib.  370 

19.  Thejplaintiff,  after  judgment  and  a 
writ  ot  error  flowed,  having  become 
a  bankrupt,  his  assignees  cannot  sue 
out  a  scire  facias  in  their  own  names 
to  compel  an  assignment  of  errors,  till 
some  judgment  be  given,  and  then  it 
must  be  done  immediately  after  such 
judgment.  Kretchman  v.  Beyer^  in 
Error.  463 

20.  An  innkeeper  who  sells  liquor  out 
of  the  house  to  all  customers  applying 
for  it,  is  subject  to  the  bankrupt  laws, 
however  inconsiderable  the  extent  of 
such  dealing,  and  the  profiu  arising 
from  it,  may  be.  Patmanx.Vaughan. 

572 

21.  So  is  a  farmer,  who  buys  and  sells 
horses  with  a  view  to  make  a  profit 
by  them,  though  the  instanoes  be 
few.    Bartholomew  v.  Sherwood. 

573,  n.  a. 

22.  A  suretv,  who  does  not  pay  the 
debt  of  the  principal,  till  alter  his 
bankruptcy,  though  called  upon  and 
liable  to  pay  it  before,  may  hold  the 
principal  to  bail,  notwithsuoding  his 
certificate ;  for  as  the  debt  does  not 
arise  till  die  money  is  paid,  it  could 

not 
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not  be  proved  onder  the  commiition. 
Pa^l  ▼•  JW/.  599 

fiS.  The  atngnor  of  a  diose  in  actioD, 
who  is  beamie  a  baifkruptt  may  sue 
the  debitor  in  hiA  own  name  for  tlie  be- 
nefit of  the  aMignee.    iVineh  ▼•  Keely. 

619 

S4f.  A  debt  due  to  a  bankrapt,  as  trustee 
for  another,  does  not  pam  under  the 
assignment  of  his  effects  by  his  com- 
missioners, ih. 

26.  A  bond  and  warrant  df  attorney  to 
confess  a  judgment  given  by  a  bank- 
rupt after  his  bankn^tcy,  in  order  to 
obtain  his  liberty,  is  not  barred  by 
his  certificate,  although  the  original 
debt  were  contracted  before.  Birch 
▼•  Sharland.  715 

26.  The  old  debt  was  extinguished  by 
such  a  bond  given  fin'  such  purpose,  i/. 

See  Bail  in  Errors  2,  Bills  of  Ex- 
change  J  11.  CoMMiasiOK  dei  ere- 
dere^  S.    Set-off. 

Bankrupt,  Assignees  of, 

1.  The  pkuntiff  after  judgment  and  a 
writ  ot  error  allowed,  having  become 

.  a  bankrupt,  his  assignees  cannot  sue 
oat  a  scire  facias  in  their  own  names 
to  compel  an  assignnient  of  errors  till 
some  judgment  be  given  t  and  then  it 
must  be  done  immediately  after  such 
judgment.  But  they  should  go  on 
with  the  writ  of  error  in  the  bank- 
ivpt*s  name  till  judgment.  Kreuh* 
man  ▼•  Beyer ^  in  Error*  463 

&  Assignees  cannot  make  themselves 
parties  to  the  record  in  any  interme- 
diate staee  of  the  proceedings,  but  it 
must  be  mimediately  after  judgment ; 
thoi^  an  interlocutory  judgment  is 
tufSaeot  for  that  purpose.  ib. 

Bankrupt,  Commission  of. 

1.  Trespass  will  not  lie  by  the  assignees 
of  a  bankrupt,  against  a  sheritt  kx 
taking  the  bankrupt's  goods  in  exe- 
cution, after  an  aa  of  bankruptcy, 
and  before  the  issuing  of  the  com- 
mission \  notwithstanding  he  sells  them 
after  the  issuing  of  the  commission  ; 
and  after  a  provisional  assi^ment  | 
and  notice  mm  the  provisional  as- 
siflrnee  not  to  sell.  Smith  and  An- 
o&er,  assigneesof  CZsrirv.  Jlff/£r.  475 


^  Whedier  {voof  dfdiMkti  I6f£  ta 
one  of  the  petitioning  crctfiton,  there 
being  nK»e  than  thi^e,  w21  sapfxxt 
the  commission  of  bankrapt.    Qv? 

See  Bills  rfExchm^e^  11. 

BARON  amJ  FEME. 

1.  A  feme  covert,  living  apart  £non 
her  husband,  and  having  a  aepontt 
maintenante,  m^  contraa  and  be 
sued  as  a  feme  s^le.  Corbettr.  Poei- 
nii%  ei  vx,  S 

2.  And  she  continues  liabTe  notwith- 
standing she  aliens  the  whole  agan. 

c^ia 

5.  In  such  case  the  husband  is  not  lidble 
even  for  necessaries.  i&.  id 

4.  Where  credit  has  been  given  to  the 
wife  of  a  man  in  exile,  she  akne  is 
liable.  fluS 

5*  So  where  the  husband  has  abjured  the 
realm.  it,  % 

6.  So  where  he  is  transported.         f  A.  9 

7.  Where  a  married  woman  has  a  sepa- 
rate esute,  and  acts  and  metres 
credit  as  a  feme  sole,  she  shall  be  fia- 
ble  as  such.  cl.  9 

8b  A  second  husband  is  liaUe  for  debts 
contracted  by  his  wife  while  she  va 
living  in  a  state  of  sqnration  from 
her  first  husband,  and  had  a  separate 
maintenance.  ^,  5 

9.  A  feme  covert  was  discharged  out  of 
custody,  because  she  was  arrested  witb- 
out  her  husband ;  though  the  vrit 
was  sued  out  against  boSi,  on  iducfa 
non  est  inventus  was  returned  as  to  the 
husband.  Edwards  v.  Ronrh  et  sx. 

BARRATRY, 

1.  Where  an  act  of  barratry  has  beea 
committed  durinsr  the  voys^,  ai  by 
smugffling,  which  suUects  &vei8cl 
to  fmieiture \  Qnere^  How  fivthe ai- 
sured  may  abandon  ?  Knlen  Kemf  v. 
Vigni.  3W 

%  Barratry  can  only  be  committed  bf 
the  master  or  mariners  agmut  tie 
owner  of  the  lA^,  and  without  bit 
consent.    Nutt  v.  BtmrSeu^        3^ 

S.  The  owner  of  the  ship  cannot  com- 
mit barratry :  He  may  make  htmseif 
lia^e  to  the  owner  of  the  goods  by 

his 
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hJB  ftanHilmt  copducty  but  not  at  for 


wliere  any  of  the  owners 
of  the  ship  are  concened  io  the  finud 
of  the  master  or  nxarisen*  it  is  no 
barratiy  in  them,  and  the  under- 
writer IS  not  Gable.  U» 

te  ABAMfiOllkjENT.     ImUBAMCE. 

BASTARDS. 

•  Are  within  the  meaning  of  the  mar- 
ria^  act,  26  Geo.  %  c.  SS.  which  re- 
quires the  consent  of  the  father,  guar- 
oiaDy  or  mother,  to  the  marriage  of 
persons  under  age,  who  are  not  mar- 
ried by  banns.     The  King  y.  HodtuU 

96 

I.  The  rule  that  a  bastard  is  lui/Zfn/ 
JUhu  applies  only  to  the  case  of  inhe- 
ritances, ib.  101 

BEQUEST. 
^€e  DsvuB. 

BILLS  of  Exchange^  and  PromUtory 
Notu. 

1.  If  the  holder  ^ve  time  to  the  ac- 
ceptor of  a  bill  of  exchange,  or 
dniwer  of  a  promissory  note,  after  it 
has  been  dishonoured,  the  indorser  is 
discharged.  Timdal  and  Othere  ▼. 
Brown.  167 

3.  Notice  of  a  bill  of  exchange,  or  pro- 
mlssoiy  note  beine  dishonoured,  nnist 
come  mm  the  h^der.  «^. 

^  What  is  reasonable  notice  to  the 
indorser  of  non-payment  by  the  drawer 
of  a  promissory  note,  or  acceptor  of 
a  bill  of  exchange,  is  a  question  of 
law  arising  from  the  particular  facts. 

167 

4.  Where  the  note  became  due  on  the  5ih 
of  OcSoUtf  and  the  indorMe's  clerk 
calledoo  the  drawer  DonMion^  at  10 
o'clock  in  the  morning,  and  not  find- 
ing him  at  home,  left  word  that  the 
note  was  due,  and  desired  that  the 
drawer  would  send  for  it  to  his  mas- 
ter's and  take  it  up;  and  on  the  6th 
called  again  on  the  drawer,  whp  told 
him  he  would  take  it .  up  that  day 
within  the  banking  hours,  which  not 
being  done^  the  SCaiet  called  on  the 

.  drawer  again  on  the  7th,  and  not  find- 
ing him  at  home*  then  tendered  it  to 
the  iadorver ;  sip4  all  the  parties  lired 


withm  £0  minates'  walk  of  each  other; 
the  indorser  was  discharged  by  the 
laches  of  the  holder,  notwithstanding 
he  had  notice  from  the  drawr  on  the 
6tht  that  he  could  not  pay  it.        167 

5.  In  this  case,  even  if  the  notice  had 
been  given  on  the  6th,  it  would  have 
been  too  bte,  because  the  plaintiffii  had 
given  credit  to  the  drawer,      ib.  171 

6i  where  the  drawer  of  a  promissory 
note,  or  the  acceptor  of  a  bill  of  ex- 
change, do  not  live  in  the  same  place» 
the  holder  must  write  by  the  next  post 
after  the  bill  is  dishonoured,     ih.  168 

7*  Where  a  bill  of  exchange  was  drawn 
upon  Jt»  residing  m  LoMont  by  a  con- 
signor of  goods  living  abroad ;  and  on 
its  being  presented  for  acceptance,  A. 
said,  he  could  not  then  accept ;  because 
he  did  not  know  whether  the  ship 
would  arrive  at  London  or  Bristol^  on 
which  B,  the  holder  agreed  to  leave 
it  for  some  time,  reservmg  the  liberty 
of  protesting  it  for  non-acceptance,  in 
case  jf.  did  not  accq>t :  On  a  second 
application  yf.  said,  the  bill  would  be 
paid  even  if  the  Mp  were  lost:  This 
16  only  a  conditional  acceptance,  de- 
pending on  two  events ;  the  ^p's 
arriving  aiLondonf  or  being  lost :  And 
B.  havmg  the  liberty  of  rausmg  such 
conditional  accepunce,  precludes  him- 
self from  recovering  aeainst  jf»  by 
afterwards  noting  the  bul  for  non-ac- 
ceptance. Sprom  V.  Matihewu     18S 

8.  Whether  a  condidonal  or  an  absolute 
acceptance,  is  a  question  of  law.      ib. 

9.  Upon  a  request  to  >f.  to  accept  a  bill, 
and  to  draw  upon  B*  fi>r  the  same  sum, 
the  mere  act  of  drawing  upon  B.  does 
not  amount  to  an  acceptance.  Snnth 
V.  Nissen.  269 

10.  And  if,  after  BJt  refusing  to  accept 
the  bill  drawn  on  him  by  ^,  A.  pays 
the  bill  drawn  on  him  for  the  honor  of 
the  drawer,  he  may  recover  back  the 
amount  of  it  from  the  drawer  in  an 
action  for  money  paid,  laid  out,  and 
expended.  ib. 

11.  ^.  a  creditor  of  J?,  to  the  amount  of 
115/.  took  his  biU  for  2dl.  on  C. 
who  had  not  then,  nor  afterwards,  anv 
efiects  of.  B.  in  his  hands :  the  bUt 
when  due,  was  dishonoured,  and  no 
notice  thereof  was  given  by^.  to  ^.  / 

•tiU 
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ttill  A,\  demand  wai  not  ditchaifjed ; 
Imt  he  may  foe  out  a  commiMimi  of 
bankrupt  against  J9.»  and  hit  debt  will 
tai)port  it.  B'ukirdike  and  Another, 
assignees  of  JRnciard  ▼•  BoBman. 

405 

12.  Notice  of  a  bill's  being  dishonoured 
b^  the  drawee  is  not  necessary  to  be 
eiven  to  the  drawer,  if  he  has  no  ef- 
tecu  in  the  hands  of  the  drawee  either 
at  the  time  of  drawing,  or  when  the 
bill  becomes  doe.  H. 

IS.  Where  a  payee  of  a  bill  of  exchange, 
indorses  it  to  A.  and  B.  as  eyecnton, 
they  may  dedare  as  such  in  an  action 
against  the  accqitor.  Kmg  and  Others, 
executors,  &c.  v.  T^orm.  487 

H-  In  an  action  against  the  acceptor  of 
a  bill  of  exchange,  it  is  necessary  to 
prove  the  han^vriting  of  the  fim 
mdorser^  notwithstai^g  such  in- 
dorsement was  on  the  bill  at  the  time 
il  was  accepted.     SmitA  t.  Oester. 

654 

15.  An  acceptor  b  only  precluded  from 
disputing   the   handwritmg    of  the 

-  drawer;  for  which  reason  the  acceptor 
is  liable,  though  the  bill  be  forged. 

f3. 

16.  If  the  indorsee  of  an  inland  bill,  not 
due,  present  it  for  acceptance,  iiHiich 
is  refiised,  and  dehy  giving  notice  to 
his  indorser,  the  indorser  will  be  dis- 
charged.   GotMlv.DoAy.       712 

17.  And  a  subsequent  proposal  by  the 
indorser  to  pay  the  bill  by  instahnents, 
made  without  the  knowledge  of  the 
indorsee's  laches,  is  not  a  waiver  of 
the  want  of  notice.  712 

See  Ikfant,  4.    Witnxsb,  7, 8. 

Boxs  of  LaSug. 

1.  Where  several  bills  of  lading  of  dif- 
ferent imports  have  been  signed,  no 
reference  m  to  be  had  to  the  time  when 
they  were  signed  by  the  captain ;  but 
the  perM)n  who  first  gets  legal  pos- 
session of  one  of  them,  by  delivery  from 
the  owner  or  shipper,  has  a  right  to 
the  consignment.  Caidwettmd  Others 
▼.  Ball.  90S 

2.  And  where  such  bills  of  lading, 
though  diferent  upon  the  Ace  of  them, 
are  constructively  the  same,  and  the 
captain  has  acted  ^^^,  a  delivery 

♦"  8 


according  to  such  legal  title  «iD  <£»- 
charge  lum  from  them  alL  905 

S.  The  indorsement  and  ddivoy  of  a 
bill  of  bding  IB  j/trimafaae  as  iaaBe- 
diate  trans&ot  the  tepl  intoestio 
the  cargo.  B.  215  and  2ie.  asd 
HMert  r.  Cartrr.  7iS 

4.  But  if  the  iotentioo  of  the  parties  ap- 
pears to  have  been  only  to  bind  tbe 
nett  proceeds  in  case  of  the  aninlof 
the  goods,  then  an  insarance  made  as 
account  of  the  indorier  after  wch  is- 
dorsementisgood.  HiUai  w.  Csrur. 

745 

Bill  ^  JMUUEsMs. 
SeePuAcncs,^.    Kmoouhh 

BuMot^a  Ltetau. 
See  Licence.    Assuicfbit,  14^  15;  1& 


BOND. 


1.  Tbedrcvmstaooeof  dOycara  hnisg 
elapsed,  without  anj  deaoaod  madcb  n 
of  Itself  a presumptaoD  that  abood  hs 
been  satisfied.  Os^mUj.  Le^  ^ 

2.  Satisfaction  of  a  bond  may  be  pre* 
sumed  within  a  lets  period,  if  asf 
evidence  be  given  m  aid  of  die  pc^ 
sainpcion  j  as  if  an  .acoonnt  betvees 
the  parties  has  been  settled  ia  the  ts- 
termediate  time,  witfaoot  say  notice 
having  been  taken  of  sum  a  de- 
mand. it> 

3.  But  in  either  case  it  is  onlyagroood 
on  which  the  jury  mkv  picsoaie  otis- 
fiumn ;  and  i»  in  it*lf  ns  k|al 
bar.  a. 

4.  A  bond  with  a  condition,  thatacM 
shall  faithfully  serve  and  stoont  fer 
all  money,  istc.  to  the  obligee  sod  liii 
executors,  does  not  make  die  obl^ 
liable  fbrmoney  received  by  die  derk 
in  the  service  of  the  execaton  of  dK 
ohiijree  who  continue  the  bmoett  ax^ 
retam  the  clerk  in  the  samecmplof' 
ment,  witH  the  addition  of  other  bo- 
siness,  and  an  increase  of  lahT* 
Barker  v.  Parier.  287 

5.  Buta  bond  for  the  fidebyofadok 
wlio  was  taken  into  the  service  of  tbe 
obligees  ataekrk  m  ikeir  ih^'^ 
f gwrffay^swr,  is  not  disdiBged  by  the 
obligees  taking  another  paitaer  k» 
their  houae;  and  the  obligees  wtj^ 

covff 
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cover  niooey  received  by  the  ckrk 
after  such  change  of  partners.  Bar» 
clay  r»  Lucas,  291,  n.  {a). 

6.  Such  a  hood  is  only  as  a  security  to 
the  house  of  the  obligees  ib, 

7.  Under  a  bond  of  indemnity  given  by 
ji*  that  B.  who  was  appointed  the  ge- 
neral agent  of  C.  the  receiver  of  his 
rents,  and  the  manager  of  his  estates, 
should  pay  over  to  €•  all  rents  which 
he  should  receive,  as  also  the  Increase 
and  improvements  thereof  upon  any 
mevf  contracts  or  renewals  of  leases  ; 
A*  is  answerable  for  all  fines  received 
by  B»  on  renewing  the  leases,  which 
were  not  paid  over  by  him.  The  Ir'uh 
Society  w.  Needham.  482 

8.  A  bond  and  warrant  of  attorney  to 
confins  judgment,  given  by  a  bank- 
rupt after  his  bankruptcy,  in  order  to 
obtain  his  libertv,  is  not  barred  by 
his  certificate,  although  the  original 
debt  was  contracted  bdbre.  Birch  v. 
SharlanJ.  715 

9.  And  if  the  obligor  were  in  custody, 
charged  in  execution^  it  is  not  neces- 
sary that  an  attorney  should  be  pre- 
sent on  his  part,  at  the  dme  of  exe- 
cuting the  bond  and  warrant.  i&. 

5<r  Administratob.    Sursty.   Shx- 

RIFT. 

BOOKS. 

ir  Where  a  corporation  is  jdaintiff  in  a 
civil  acdon,  leave  to  inraect  their 
books  is  granted  to  the  defendant  of 
course.  The  Mayor  of  Lynn  y*  Denton. 

689 

2.  In  cases  of  criminal  prosecutions, 
and  in  an  action  for  a  penahy  against 
a  post-master  on  9  ^nn.  c-  10.  leave 
to  inspect  books  has  been    denied. 

689,  n. 

BROKER. 

See  Commission  del  credere. 

BYE-LAWS. 

L  A  corporation  created  by  letters  fatentf 
with  a  power  of  making  by-laws, 
cannot  make  any  laws  to  incur  a  for- 
feiture.    Kirh  Y.  NowUL  1 1 8 

2.  Neither  can  a  corporadon,  created 
hf  aci  of  parGammt^  unless  such,  a 
power  be  expressly  given.  tf . 


c. 

CANON. 
See  Chichester  CauRCH. 

CARRIERS. 

1.  The  owner  of  a  ship  who  takes 
goods  for  hire  is  not  liable  beyond  the 
value  of  the  ship  and  freight  under 
7  Geo.  2.  c.  15.  1. 1.  in  the  case  of  a 
robbery,  in  which  one  of  the  mari- 
ners is  concerned,  by  giving  intelli- 
gence, and  afterwards  shanng  the 
TiL    Sutton  V.  Mitchell.  18 

carrier,  who  undertakes  for  hire  to 
carry  goods,  is  bound  to  deliver  them 
at  aU  evenu,  except  damaged  or  de- 
stroyed by  the  act  of  God  or  the  king's 
enemies;  even  though  the  jury  ex- 
pressly  find  that  the  goods  were  de- 
stroyed without  any  actual  negligence  in 
the  carrier.  Forward  v.  Pittard.   9!7 

S.  A  carrier  is  liable  for  inevitable  ac- 
cident happening  through  the  mter- 
vention  of  any  human  means,  as  by 
fire  which  begaa  at  another  booth  in 
a  fiur  than  that  wherein  the  goods 
were  placed,  and  afterwards  spread 
thither.  ih. 

4.  A  carrier  is  in  the  nature  of  an  in- 
surer. ii.SS 

5.  In  an  action  by  the  consignor  of  goods 
against  a  carrier  for  non-dehvery, 
where  the  phintifFaverred  that  the  de- 
fendant undertook  to  deliver,  tsfc.  in 
consideration  of  the  hire  to  be  paid  by 
theflaintifff  proof  that  the  hire  was 
to  be  paid  by  the  consignee  was  held  to 
be  no  variance;  the  consignor  being 
by  kw  liable.   Mooro  t.  mison.  659 

CASE. 
See  Action  on  the  Case. 

CASES  douked  or  denied. 
Anonymous,  SalL  4 1 3.  //.  4.  S89 

BellasU  v.  Burhricif  Salt.  413.         ih. 
Grentham  v.  the  Hundred  of  TheaU. 
3  Burr.  1723.  72 

Lon^%  case,  5  C#.  69 

Pilfor^fs  case,  10  Co.  1 15.  72 

Faus^s  case,  4  Co.  69 

H^hitechurch,  ox  parte,  I  Ati.  SB.    266 
CATTLE- 


796 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


CATTLEGATE. 
See  SettlsM£NT    fy   raUimg   \QL   a 

CEJ.LAR. 
Set  Lba8E»  4. 

CERTIFICATE. 
Set  Bankrupt,  15, 16. 22. 
SsTTLSMJENT    hif  '  Certificate.      Surb- 
ry,2. 

CERTIFICATE,  Game. 
SuCom^S. 

CERTIORARI. 

1.  No  coats  are  due  on  a  certiorari  re- 
BMmng.  summary  proceedings,  unless 
a  recognizance  lie  entered  into  at  the 
time  of  removing  the  proceedings. 
Bqt  it  is  discretiooaiy  in  the  Court,  | 
whether  they  will  mnt  a  certiorari  : 
and  in  future  they  w3l  compel  thenar^ 
ty  to  enter  into  a  recognizance.  This 
was  in  the  case  of  a  conviction  on  the 
lottery  act.    The  King  ▼.  Jemkimon* 

82 

2.  Under  the  dd  sect,  of  5  /F.  &  JIf  . 
€,  11.  for  regulating  the  removal  of 
indictments  fiom  the  sessions  hy  cer- 
tiorari, the  representatives  of  the  pror 
sectttor  are  entitled  to  the  cosu  taxed 
during  his  life,  though  no  personal 
demand  was  ever  made  by  him.  The 
King  V.  R.  Ckamieria^e.  103 

CHAMBERS  m  the  Inns  of  Court. 
See  New  Ink. 

CHARTERS. 
See  CoRFORATiOMS.    Quo  Warramto. 

CHARTER  PARTY. 

See  CovKMAVT,  5.  7.  Plsadivo, 
19.21. 

^       CHATTEL  INTEREST. 
See  Devisb,  7,  Sa 

CHICHESTER  CHURCH. 

^  1.  A  Jirohibition  issued  to  the  bishop  of 

Chtcheiiert  who  claimed  a  right  to 

'     present  by  lapse,  under  pretence  of 

t    his  visitatorial  authority,,  to  the  office 

J 


<n  a  cuiOQ  resideooary  of  ms  cfaBrd]^ 
it  being  a  freehold  office,  ud  tbe 
right  0?  election  thereto  in  the  dean 
and  chapter.  T%eB$skefrfCiichetitr 
V.  Harnoood  and  Another.         ^SO 

2.  Whether  in  case  the  dean  and  doper 
neglect  or  refuse  to  appoint  a  caxia 
residentiary  in  proper  time,  the  bi^ 
by  virtue  of  his  general  viotausnal 
power  may  appoint  /ro  temftn  tOl 
such  election  be  bad.  Query  f       ik, 

3.  A  mandamus  will  lie  to  ooinpel  the 
dean  and  chapter  to  fill  up  a  facaaqr 
among  the  canons  residcotisry,  sod 
on  such  a  mandamus  tbe  Coon  inO 
compel  an  election  at  the  peril  of  diose 
who  resist.  i^.  652 

4.  The  election  is  in  the  dean  and  caaaoi. 

5.  The  dean  has  no  casting  voice.     S. 

6.  The  canons  have  a  right  to  vote  bf 
proxy.  d. 

7.  There  is  no  lapse  to  the  bishop  in  the 
case  of  a  canonry.  ii. 

CHOSE  iji  Actmu. 

1.  Though  a  chose  in  acdoo  cannot 
strictly  in  law  be  ass^ned,  yet  in 
equity  it  may :  and  in  the  case  of  a 
policy  of  insurance,  the  Court  will  co 
nr  tike  notice  of  an  assignment  .as  to 
permit  an  action  to  be  brought  in  the 
nameof  the  assignor.  Dekaty^.Stod- 
dart.  26 

2.  The  assignor  of  a  chose  b  actioa* 
who  is  become  a  bankrupt,  may  sue 
the  debtor  for  the  benefit  of  the  as- 
signee.    HTmeh  t.  Keeley.  619 

CHURCH-WARDENS. 
SeeOvi^ 


CLERK. 
See  BoKD^  4v  5,  6. 
COMMANDER,  (^er,  ife. 
See  Agent.    AcnoN  ok  the  Cmme» 

2.5.7.     Covrt^Maktiau    fjdJSM 

Imprisonmbnt. 

COMMISSION  of  BauirufL 
See  Bankrupt— CMmttr/fsn  of 

COMMISSION  delertdere. 
1.  Is  an  absolute  enngenenttothefriB- 
cipal  from  the  bmer,   and  awpei 
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him  llMe  m  the  &r^  instance;  so 
tbat  the  broker  is  liab^  at  all  events  ; 
though  the  principal  may  resort  to  the 
underwriter  as  a  collateral  security. 
Grave  and  Another  v.  Dul9s.  1 1 2 
^L  A  broker  with  such  a  commission 
may  set  ofF  under  the  general  issue  a 
loss  upon  a  poHcy,  happening  before 
a  bankruptcy^  to  an  action  by  the  as- 
signees of  a*  banknipt,  for  premiums 
mm  various  policies,  underwritten  by 
lum,  and  for  which  he  had  debited 
the  broker:  but  soch  a  loss  cannot 
be  proved  under  a  notice  of  set-off. 

ib. 
S.  "Where  a  bankrupt  has  underwritten 
a  policy  to  a  broker  acdng  under  a 
commission  dtleredn-e^  and  a  loss  upon 
the  pdicy  happens  before,  but  is  hot 
adjusted  ull  sdter  the  baakrupteyy  the 
broker  may  deduct  the  amount  of  the 
lorn  from  ue  debt  which  he  owes  to 
the' estate  of  the  bankrupt,  and  if  by 
mistake  he  pays  it  to  the  assignees,  he 
may  recover  it  from  them  as  money 
Imq  and  received  to  his  use.  Bm  v. 
DukM9B  and  Anothefy  assignees  of 
JBartnuhlag.  285 ' 

COMMITTITUR. 

S^  PkACTKB,  6. 

COMMITMENT. 

X.  Whether  justices  of  the  peace  have 
Itot  the  power  of  ccmwiitting  a  pauper 
for  refusing  to  answer  queations  rehu 
tivc  to  his  settlenent*  <«  until  he  shall 
answer.**  Qmnf  Thi  King  v. 
Jm^Um.  653 

jL  la  the  case  of  a  bankrupt  committed 
by  the  commisskmers  for  refusing  to 
he  examined,  he  must  send  word 
vben  he  will  submit  and  answer  the 
<piestioDS.  ih.  654 

See  PaA0neE»  6. 

CONDITION  preeednt. 

1.  No  precise  technical  words  are  re- 
quired  in  a  deed  to  make  a  stipulation 
a  condition  precedent  or  eubtequtnti 
neither  does  it  depend  upon  its  being 
prior  or  posterior  in  the  deed.  But  it 
must  depend  on  the  nature  of  the  con- 

V».  I. 


tnct,  and  the  acts  to  be  performed 
by  the  contractinfr  parties,  ffotkam  v. 
Tke  East  India  Ctmfanf.  64*5 

2.  A  covenant  in  a  cl^arter-party,  *«  that 
no  claim  should  be  admitted,  or  al- 
lowance made  for  short  tonnage,  un^ 
leu  such  short  tonnage  be  found  and 
made  to  appear  on  her  arrival,  on  a 
survey  to  be  taken  by  four  shipwrights, 
to  be  indifferently  chosen  by  both  par- 
ties,*' is  not  a  condition  precedent  to 
the  plaintiff's  right  of  recovering  for 
short  tonnage ;  but  is  a  matter  ot  de- 
fence to  be  taken  advantage  of  by 
the  defendant :  and  the  not  averring 
performance  is  no  ground  for  arresting 
the  judgment.  ib. 

9.  If  the  defendants  prevent  the  per- 
formance of  a  eonditiiln  precedent  by 
their  neglect  and  default,  it  is  equal 
to  petfonnance  by  the  ^ntiffa.     ii. 

See  DxvisjB,  3. 

CONSIGNMENT, 

In  an  action  by  the  consignor  of  aoods 
against  a  carrier  for  aon-dehvery, 
where  the  plaintiff  averred  that  the  de- 
fendant undertook  to  deliver,  ISfc.  la 
consideration  of  the  hire  to  be  paid  by 
the  fdaintiff!,  and  proved  that  the  hire 
was* to  be  paid  by  the  ewu'^nee^  it  was 
held  to  be  no  variance,  the  consignor 
being  by  law  liable,  ilfissrv  T.  ffuepn, 

659 

See  Bum  tfLeuUng^  1,  3. 

CONSTABLE- 
See  Headborough. 

CONSULTATION. 
&^  Modus,  L 

CONTRACT. 

1.  Where  goods  are  ordered  for  a  ship 
by  the  owners,  before  the  appoint- 
ment of  the  captain,  though  some 
are  not  delivered  till  afterwards,  yet 
as  no  personal  credit  is  given  to  the 
captain,  he  is  not  answerable  for  any 
of  them.    Farmer  v.  Daviee,       108- 

2,  But  where  the  cs^tsan  contrarts  for 
the  goods,  though  they  are  furnished 
for  the  use  of  the  sh^  he  is  answer- 
able in  respect  of  his  contract.        ib, 

Q  G  S.  So 
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3.  So  dun  b  such  case*  the  tradesman 
has  a  claim  both  oa  the  captain  and 
owners,  as  well  as  a  specific  lien  on 
the  ship  itself.  108 

4.  Assumpsit  for  money  had  and  re- 
ceived lies  when  a  payment  has  been 
made  on  a  contract  which  is  put  an 
end  to.    Towers  ▼.  Barrait.        1S3 

5.  But  if  it  continue  vpen,  the  plaintiff 
can  only  recover  damages  for  the 
breach  of  it,  and  then  he  must  sute 
the  special  contract.    -  ih. 

6.  The  difierence  between  those  cases 
where  the  contract  is  open  and  where 
it  is  not  so,  is  this ;  if  the  contract  be 
rescinded,  eitlier  as  where,  by  the 
terms  of  it,  it  is  left  in  the  plaintiff's 
power  to  rescind  it  by  any  act,  and 
he  does  it ;  or  where  the  defendant 
afterwards  assents  to  its  being  rescind- 
ed, the  plaintiff- is  entitled  to  recover 
back  his  whole  money ;  and  then  an 
action  for  money  had  and  received 
will  lie :  but  if  the  contract  be  open, 
the  plainti£Ps  demand  is  not  for  the 
whole  sum,  but  for  damages  arising 
out  of  it,  and  then  he  must  state  the 
nedal  contract.  133 

7.  An  officer  appointed  by  government 
treating  as  an  agent  for  the  public,  is 
not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity.  Mac* 
heath  v.  Hdldimand.  172 

8.  Not  even  though  he  contract  by 
deed,  if  it  be  on  account  of  govern- 
ment.    Unmn  ▼.  WoUtUy.        674 

9.  Where  goods  are  delivered  under  an 
agreement  to  take  a  tfiecific  parcel  of 
copper  money  in  payment ;  a  delivery 
of^such  copper  will  be  a  good  bar  to 
an  action  for  the  value  of  the  goods, 
though  in  fact  it  was  counterfeit  mo- 
ney.   Alexander  v.  Owen,  225 

10.  An  illegal  contract,  if  rescinded  as 
to  part,  must  be  rescinded  as  to  the 
whole:  therefore  if  a  plaintiff  fur- 
nishes goods  in  comidcration  ofcoun- 
terfeit  money  to  be  paid  him,  and  he 
afterwards  refuses  to  take  it,  he  can- 
not recover  in  an  action  the  value  of 
the  goods  delivered.  ib.  226,  7 

See  AORKEMiZNT^  USURIOUS  CON- 
TRACT. 

CONVICTION. 

1.  Comrictioo  (|ttasli€d  because  the  wit- 


ness was  not  sworn  and  oaonedis 

•    the  defendant's  presence.   The  Rag 

y.T.S.Crowiier,  12S 

2.  It  is  not  sufficient  to  resd  ofv  the 

deposition  of  a  witness  in  the  defaad* 

ant's  presence.  si. 

S.  But  if  the   defendant  cookn  the 

charge,  the  irregularity  n  cored.  Jie 

King  Y.S.  Hall.  390 

4.  In  a  conviction  on  the  5  Jm.c>  14^ 
for  killing  game,  the  evideace  need 
not  negative  every  specific  qualifica- 
tion under  the  22  and  23  Car,  2.  r. 
25.    The  King  v.  T.  $.  Crooriker. 

125 

5.  It  is  no  objection  to  a  connctkii  to 
state  that  the  infbnner  came  ndgaw 
the  justice  to  be  informed,  ^c.  b  the 
preterperfiect  tense.  The  Kmg  t.  Sa- 
muel HaU.  33) 

6.  Where  an  informer  need  not  negitive 
any  of  the  exceptions  in  a  statote  bot 
negatives  some  of  them  oolji  thai 
part  of  the  infi>niiation  will  be  rejected 
as  surplusage.  i^. 

7.  Conviction  on  the  22  Ge§,  3.  r.4?. 
for  insuring  a  ticket  in  the  lotteiy  aa> 
thorized  by  25  Geo.  3.  ^sashfid,  b^ 
cause  the  information  did  not  statf 
that  the  ticket  on  which  the  bsn- 
rance  was  made,  was  a  ticket  m  the 
State  Lottery,  The  King  r.Thlavm. 

8.  Conviction  on  the  lottery  act,  22  Ges. 
3.  e.  47.  quashed  because  the  eridefioe 
did  not  sute  the  offence  to  have  ben 
committed  where  laid.  TiiG^^- 
Jefiw.  3tl 

9.  Conviction  on  the  lottery  act,  22G«. 
3.  e.  47*  for  the  laid  ofieoce,  wfaeie 
there  were  two  distinct  ofiencts  dbaig- 
ed  in  the  information,  was  hdd  bsi 
The  King  v.  Salomons.  ^ 

10.  Quare,  Whether  a  person  an  be 
convicted  of  two  distinct  penshies  ifi 
the  same  information  ?  Bat  if  he  cffi» 
he  ought  to  be  convicted  of  both.  iJ. 

1 1.  An  appeal  against  a  convicdoo  en 
24  Gen^  3.  c.  21.  for  not  eoterbg 
horses,  Sfr.  must  be  to  the  quarter 
sessions  next  after  the  convictiiih  ^ 
not  after  the  execution*  Proinr^. 
Hyde.  41* 

12.  An  unstamped  agreement  to  lefli 
share  of  a  ticket  in  the  lottery,  before 
the  tickets  are  deposited  with  the 

copnas* 
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comixiisaooert,  is  withio  the  penalty  in- 
flicted by  22  Geo.  S.  e.  47.  i.  21.  The 
King  y.  Hawhworthm  450 

CO-OBLIGOR. 
T^e  Witness  L 

COPYHOLD. 

1 .  Custonn  18  the  very  essence  of  a  copy* 
hold  ;  and  if  the,costoai  be  silent,  the 
common  law  must  regulate  the  coarse 
of  descent.  Denn  dem.  Goodwin  and 
Others  v.  Sfray.  474 

2.  The  tide  to  copyhold  lands  rehtes 
back  from  the  dme  of  the  admittance 
to  the  surrender,  as  against  all  per- 
sons but  the  lord;  so  tkit  the  sorren- 
tierce  may  recover  'in  ejectment 
against  the  surrenderor  on  ademise  laid 
between  the  dmes  of  surrender  and 
admittance.  ffoUfut  dm.  Woollam 
V.  ChjJkam.  600 

3.  The  surrenderor  before  admittance 
is  considered  as  a  trustee  for  the  sur- 
renderee :  and  as  between  them  ad- 
mittance is  not  at  all  necessary  to 
maintain  ejectment.  ib. 

4<.  Whether  the  surrenderee,  before  ad- 
mittance, can  recover  against  the  lord, 
or  a  stranger,  Qusref  ih. 

See  Custom,  1.     Fubchase. 

CORPORATIONS. 

1.  Accepunce  of  charters,  their  validity, 
and  pleadings  in  quo  warranto  mfi>r« 
madoDi--   See  Tht  King  r.  Annry. 

575 

2.  The  sutme  11  Geo.  1.  e.  4.  was 
passed  in  order  to  secure  the  tranquil- 
lity of  corporations,  and  to  quiet 
possession.  And  the  Court  are  bound 
to  guard  their  peace.  The  King  ▼. 
Siaeey.  S 

3.  Whether  the  Court  will  grant  an  in- 
formation  in  the  nature  of  a  quo  war- 
ranto to  impeach  a  derivative  tide, 
where  the  person  from  whom  it  was 
derived  died  in  the  undisturbed  pos- 
session of  it.     Qumref  ib.  4* 

4.  Such  title  shall  not  be  impeached  by 
those  who  have  acquiesced  and  acted 
Under  it.  ih.  4 

5.  After  the  death  of  a  mayor,  Black- 
stonef  J.  would  npt  suffer  his  eligibi- 
lity to  be  disputed;  but  merely  the 


^ct  whether  he  was  mayor  or  not, 
which  the  corporation  books  shewed. 
And  if  in  fact  he  had  been  mayor,  it 
was  to  be  taken  that  he  had  been  re- 
gularly so.  The  Ktng  v.  Scaring, 
1771,  cited  in  The  King  v,  Stacey.  4 

6.  A  corporation  created  by  letters  fiatenit 
with  a  power  of  making  bye-laws, 
cannot  make  any  laws  to  incur  a  for- 
feiture.    Kiri  V.  Nowill.  1 1 8 

7.  Neither  can  a  corporation  created  by 
act  of  parliaments  unless  such  a  power 
be  expressly  given.  1 18 

See  Quo  Warranto  In/ormationi, 
Books, 

COSTS. 

1.  ^here  a  new  trial  was  granted  upon 
a  new  ground,  not  opened  at  the  first 

.  trials  it  was  ordered  to  be  upon  pay- 
ment of  costs.     Sutton  V.  MiteAell. 

20 

2.  A  party  grieved  is  endded  to  costs  in 
an  acuon  on  9  Geo.  1.  r.  22.  (for  set* 
ting  Bre  to  plaintiff's  house,)  against 
the  hundred,  although  they  together 
with  the  damages  may  exceed  200A 
Jaekton  v.  Calee worth.  71 

S.  Costs  are  always  given  in  acdons  on 
the  statute  of  hue  and  cry,  where  da- 
mages are  recovered.  ib.  72 

4.  The  statute  of  Gloucester  gives  costs, 
whore  daifliges  are  given  by  any  sub- 
sequent statute.  ib.  73 

5.  No  costs  are  due  on  a  eertiorari  re- 
moving summary  proceedings,  unless 
a  recognizance  be  entered  into  at  the 
time  of  removing  the  proceedings ; 
but  it  is  discretionary  in  the  Court  whe- 
ther they  will  grant  a  certiorari  ;  and 
in  future  they  will  compel  theparty  to 
enter  into  a  recognizance.  This  was 
in  the  case  of  a  conviction  on  the  lot- 
tery act.  The  Ktng  v.  Jenkinson.     82 

6.  Under  die  3d  seaion  of  5  ^.  Qf  M. 
r.  1 1 .  for  regulating  the  removal  of 
indictments  from*  the  sessiops  by  certio- 
rarif  the  representatives  of  the  prose- 
cutor are  entitled  to  the  costs  taxed 
during  his  life,  though  no  personal 
demand  was  ever  made  by  him.  TAe 
Kingy.  R,  Chamberlayno,  103 

7.  When  costs  are  taxed,  they  become  a 
debt  vested,  and  will  go  to  the  per. 
sooal  representatives.  ib. 

3  Q  2  9,  A 
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8.  A  person  sued  on  25  Geo*  3.  c.  50. 
for  shooting  without  a  certificate,  is  not 
entitled  to  treble  costs  on  obtaining  a 
verdict ;  they  being  only  due  where  a 
person  is  sued  for  any  thing  done  in 
putting  the  act  into  execution,  and 
obtains  a  verdict.     Smith  ▼.  Walltt, 

552 

9.  If  the  plaintiff  take  issue  on  several 
pleasy  one  of  which  is  insufficient  in 
kw,  and  has  a  verdict  on  all  the 
issues,  except  that  joined  on  the  insuf- 
icient  plea,  which  is  found  for  the 
defendant;  and  afterwards  Judgment 
is  entered  up  for  the  plaintiff;  still  he 
shall  not  be  allowed  any  cosu  on  the 
bsue  found  for  the  defendant.  Kirk 
T.  Novnll  and  Another.  266 

10.  And  if  judgment  had  been  arrested 
in  that  case,  no  costs  would  have  been 
given.  «^- 

11.  If  the  plaintiff  reside  abroad,  the 
Court  will  stay  proceedings  till  he  give 
security  for  the  costs.  Pra^  and 
Others  v.  £^.  267 

12  So  if  the  plaintiff  reside  in  Ireland. 
FiiKgerM^.  Wiuimore.  862 

13.  Where  a  defendant  removes  pro- 
ceedings by  a  recordari  facias  lofueltm 
firom  a  county  court  into  one  of  the 
•vperior  courts,  and  signs  judgment 
mnonfirost  in  default  otthe  plaintiff's 
appeanng,  he  is  entitled  to  oosu  by 
4  Jae,  1.  c,  3.  Davis  v.  Jams.  S72 

14.  In  fiitttre  if  an  application  is  made 
to  the  Court  fora  nusadaams  to  a  bishop 
to  license,  &fr.  without  ^ood  founda- 
tion, as  if  tliere  is  a  specific  legal  re- 
medy for  the  party,  they  will  dis- 
charge the  rule  with  costs.  Th  King 
V.  Bishofi  of  Chester,  405 

15.  Where  any  o»e  of  sevecal  issues  in  a 
quo  warranto  information  is  found  for 
the  prosecutor,  on  which  judgment  of 
oustef  is  given,  he  is  entitled  to  costs 
on  all  the  issues.  The  King  v.  Downes. 

.       453 

16.  Where  the  lessor  of  the  plaintiff  had 
abandoned  his  suit  in  mother  Court, 
and  brought  a  fresh  ejectment  in  B. 
R,  the  Court  refused  an  ^plication 
requiring  him  to  give  security  for  the 
costs.  Doe  dem,  Selhy  v.  Alston,   491 

17.  There  are  only  three  instances 
where  the   Court   will  interfere  to 


oblige  the  plaintiff  to  giwc  atciuilj  fc 
costs.  1st,  Whenan  infant  toes;  ii 
which  case  his  frwhan  m^,  or  gsar- 
dian,  or  attorney,  most  give  secemy. 
2dly,  When  the  plaintiff  reddm 
abroad.  Sdly,  Where  diere  haslieea 
a  former  ejectment;  in  wfrich^  esse 
the  Court  will  stay  prooe«iiog«  in  rise 
2d  ejectment,  ttll  die  costs  of  ^ 
former  are  Mid.  ^^  1 

18.  A  plaintiff  is  entidedto  aSthecoa 
till  the  thne  of  the  d^nidaiit«s  ps^ 
money  into  Court,  notwiilisuiMfis| 
he  afterwards  proceeds  in  tlie  acdoe. 
Nartiry  v.  Batesori.  689.  and  Or^L 
V.  fFilPtams.  712 

19.  Where  a  dedararion  in  tnapa 
consists  of  otic  count  only,  Ae  de- 
fendant justifies  part  of  it,  and  dsc 
plainuff  new  assigns  withoat  tak^ 
issue  on  the  special  pica,  and  ohcsiBS& 
verdict,  he  is  entitled  to  the  costs  d 
Til  the  pleadings.    Gmdry  v-  ^^^ 

695 

20.  The  plaintiff  is  eotided  to  no  oox 
costs  dian  damages  in  trespass  fer  a 
assault,  battery,  and  tearht^  the  fUa^ 
tiff^s  clothes,  if  the  jury  ted  that  Ac 
tearing  was  in  ro«/fgafli«  of  the  heal- 
ing, and  give  less  dian  40r.  daoagei. 
Cottenllv.ToHy.  655 

See  Attachment,  2.  Monx,  1. 

COVENANT. 

1.  Whether  bankruptcv  »  a  fkitoaa 
action  of  covenant  nir  rent,  Qtart^ 
Ludford  v.  Barber,  ^ 

2.  In  the  caseof  the^SkPsftl  AsOaBpa^* 
the  act  of  Parliament  (wbidiii&p^ 
lie  one)  by  vriach  all  their  pnF7 
was  vested  in  tniaiees  for  d«e«a«&'^- 
tion  of  the  creditora»  was  hdd  no  bar 
to  an  action  of  covenant.  Ars^^* 
HoMkch.  9S 

3.  A.  and  B.  covenant  in  akaiefiv^i 
years,  «  that  at  any  time  i»tfhi»«* 
year  after  the  esqtiration  of  90  f^ 
of  the  said  term  of  61  yean,  spoBj^ 
request  of  the  lessee,  and  hit  pip$ 
6/.  to  the  lessors,  they  vosMoectf 
another  lease  of  the  preniKS  00 
the  lessee,  for  and  during  tk  fr^ 
term  of  20  uearst  to  emmmtt  /^ 
amd  after  ^  etc^ra^d^^  i 
tenn  <rf 61  years,  tfe.   Jbdtt^'^ 
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manner,  at  the  cod  and  expiration  of 
every  20  yean»  daring  the  said  term 
of  61  years,  for  the  like  consideration, 
and  upon  the  like  request,  woold  ex- 
ecute another  leate/or  the  further  term 
af^Oyemret  to  commence  at  and  from  the 
exfiiration  of  the  term  then  last  bfore 
fronted^*  &c»  Under  this  covenant 
the  lessee  cannot  claim  a  further  term 
of  t^O  years  at  the  end  of  the  lease,  if 
lie  has  omitted  to  claim  a  farther 
term  at  the  end  of  the  first  and  second 
SO  years  in  the  lease.  Rubery  v.  Jer- 
voite  and  Another.  229 

4.  A  lessee,  who  covenants  to  pay  rent 
and  to  repair,  with  an  exception  of 
casualties  by  fire,  is  liable  upon  the 
CO  enant  for  rent,  though  the  pre- 
mises are  burnt  down,  and  not  rebuilt 
by  the  lessor  after  notice.  Belfour  v. 
iVeeton.  ^     310 

5.  A  covenant  in  a  charter-party,  <*  that 
no  claim  should  be  admitted  or  allow- 
ance made  for  a  short  tonnage,  unlet t 
such  short  tonnage  be  found  and  made 
to  appear  on  her  arrivals  on  a  survey 
to  be  taken  by  four  shipwrights  to  be 
indifferently  chosen  by  both  parties,*' 
is  not  a  condition  precedent  to  the 
j^iiittff's  right  of  recovering  fbr 
^ort  tonnage ;  but  is  a  matter  of  de- 
fence to  be  taken  advantage  of  by  the 
defendant :  and  the  not  averring  per- 
fbrroaoce  is  no  ground  for  arrestmg 
the  judgment.  Ifotham  v.  7^  East' 
Jndia  Company.  638 

6L  If  a  lessor  covenant  for  ouiet  enjoy- 
ment against  the  lanvful  let,  suit, 
entry,  ^e.  of  himself,  his  heirs  and  as- 
signs, the  declaration  for  a  breach  of 
the  covenant  need  not  expressly  al- 
lege that  he  entered  claming  title^  if 
the  disturbance  complained  of  be  such 
as  clearly  appears  to  be  an  assertion  of 
fight.     Lhyd  V.  Tomiies.  671 

7.  In  covenant  on  a  charter-party,  by 
which  it  was  aereed  to  employ  a  ship 
of  which  the  plsuntifF  was  the  captor, 
ai  eoon  as  condemnation  should  have 
foited,  the  sentence  must  be  taken  to 
Hican  a  legal  sentence ;  and  the  party 
who  sues  lor  the  freight,  must  aver 
that  the  ship  was  condemned  by  a 
Court  having  competent  jnrisdictioo. 
Vn'tmm^.W^Ueley.  674 


8.  Under  a  power  to  a  tenant  for  life  to 
lease  for  years,  reserving  the  usual 
covenanu,  &f .  a  lease  made  by  him, 
containing  a  proviso,  that  in  case  the 
premises  were  blown  down  or  burned, 
the  lessor  should  rebuild,  otherwise 
the  rent  should  cease,  is  void;  the 
jury  finding  that  such  covenant  is  un- 
usual. Doe  denu  EUie  and  Medwin  v. 
Sandham,  705 

See  Settlement  by  Apprenticeship^  1. 
Trustees.    Lease. 

COUNT. 
See  Pleadings,  8, 10, 11, 12. 

COUNTERFEIT  Money.  ^ 
See  Contract,  9>  10. 

COUNTY  PALATINE. 
See  Trial,  2,  3. 


COURT. 
See  MoiifBxpaid  into  Court, 

COURT  Inferior. 
See  Inferior  Court, 

COURT-MARTIAL. 

1.  It  is  not  incident  to  the  office  of 
commander  in  chief  of  a  squadron  to 
have  authority  to  hold  a  court-martiaU 
Johtutone  V.  Sutton,  in  Error.  Excheq. 
Ch.  548 

2.  An  action  upon  the  case  will  not  lie 
for  a  malicious  prosecution  by  a  supe- 
rior against  any  inferior  officer,  before 
a  naval  court-martial,  for  an  offence 
cognizable  by  it.  Johnstone  y  Sutton f 
in  Error,  in  Excheq  Ch,  493 

3«  An  action  on  the  case  for  delaying  to 
bring  an  officer  under  arrest  to  a  naval 
court-martial  will  not  lie ;  it  being  a 
military  ofience^  for  which  the  de- 
fendant has  not  been  tried  by  a  court- 
xnartiaL  ii.  548 

See  False  Imprisonment,  8. 

CREDITOR. 
See  BANXHUPt,  12,  15,  22. 

CURACY. 
See  Ajsbcmpsit,  )4«  1^  ^6.    Mah- 

CUSTODY. 
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CUSTODY, 
SieVsLAcncB,  3. 17. 

CUSTOM. 

1.  A  custom  withio  a  manor,  that  lands 
shall  descend  to  the  eldett  sliterf  where 
theme  is  neither  a  son  nor  a  danghter. 
does  not  extend  to  an  eldest  niece  /  but 
the  lands  must  descend  according  to 
the  rules  of  the  common  law,  in  de- 
£nilt  of  such  son,  daughter,  and  sister. 
Denn  Jem,  Geodwyn  abd  tVrag  et  ux. 
▼.  Spray.  AGS 

%  Custom  is  the  very  essence  of  a 
copyhold  I  and  if  the  custom  be  silent, 
the  common  law  must  regulate  the 
course  of  descent.  ib.  474 

CUSTUMARY  of  a  MANOR. 
See  EviDXNCE,  9. 

D. 

DAMAGES. 

The  Court  may  ia  any  case  grant  a 
new  trial  upon  the  ground  of  exces- 
sive damages.  Ducl^  v.  Wood.   277 

See  Co8T8»  %  %  4. 

DEBT. 

1.  Bankruptcy  is  a  plea  to  an  acdon  of 
debt  on  the  reddendum  in  a  lease. 
Wadham  v.  Mariowe.  91 

2.  When  costs  are  taxed,  they  become  a 
debt  vested.  The  King  v.  R.  Cham- 
terlayne.  103 

See  Not  Guilty. 

DECLARATION, 
^tf  Pleadings,  3,  6,  7,  8.  10,  ll,  12, 
IS.  18, 19,  30.  Practice,  S,  4>  5. 

DEED* 
See  Estoppel,  1. 

DEL  CREDERE* 
See  CoiCMissioN  Del  Credere.. 

DEMISE. 
^^<  Leased 

DEMtJRRER. 
1.  U))on  a  deniuftei^  t5  an  indictment 
ioond  10  an  inferior  Court,  ol^ections 


may  be  taken  as  ivdl  to  the  jm* 
diciioM  of  such  Court,  as  to  the  ia^ 
Jectrmatter  of  the  iodictmedU  Tk 
King  V.  «/.  Feamiey,  816 

2.  And  where  the  caption  of  tbe  ia^a- 
ment  stated  the  Cooit  of  qaaiter  »• 
sioos,  where  such  indictraeiit  to 
found,  to  have  been  held  os  aa  bs- 
possiUe  day,  it  was  £itaL  i. 

See  Pleadings. 

DERIVATIVE  TITLE. 
See  Quo  Warranto  luformatrnt  7t 

DESCENT. 
See  Custom.    Evidence,  9. 

DESTRUCTION. 
See  Waste. 

DEVASTAVIT. 
See  Not  Guiltt,  2. 

DEVIATION, 
See  Insurance,  S,  4. 

DEVISE. 

1.  Where  the  testator  was  seised  of  s 
undivided  moiety  of  three  teDcroatts 
in  jf,  and  also  of* tbe  revernon  iofe 
expectant  on  the  death  of  J.  5.  of 
the  other  mdety,  and  alio  sdsed  of 
lands  leased  on  lives  in  j5.  and  of 
other  lands  in  possession  id  J.  ami  of 
several  other  lands  in  C.  and  devised 
to  N.  P.  «<  all  that  his  part,  purpart, 
and  portion,  of  and  in  the  tencroot 
called  jf.  and  also  all  his  other  lands  is 
fee  simple,,  situate  in  i?.  and  the  l^ 
version  and  remainder  thereof,"  ^ 
whole  of  the  testator's  estate  io  d., 
whether  in  possession  or  reinww, 
passed  to  AT.  P.  Doe  dem.  PMBftJ. 
PkiUfe.  \QS 

2.  jf.  devised  lands  in  tnwt  to  pay  the 
rents  and  pro6t8  to  his  da^btert 
(whose  husband  was  then  living,)  fo: 
her  life,  ootwithsunding  her  cover- 
tore,and  119/  to  he  inject  h  mcntrdi 
&c.  of  her  huehandf  nor  IbUe  to  aoj 
debts  which  he  had  or  ehfMtmtnd: 
afterwards  the  devisor  made  1  codidl, 
taking  notice  of  the  death  of  hit 
daaghter's  husbaady  iriieitin  he  rsri* 
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^ed  and  confirmed  his  said  will.  The 
slaughter  is  entitled  under  this  devise 
<o  the  rents  and  profiUy  ^c,  free  from 
the  control  of  any  fitture  hvisband. 
Beahley.Dodd.  193 

S.  ^Where  the  testator  had  tht^  sisters, 
(one  of  whom  was  married),  «nd  de- 
vised lands  to  trustees  and  their  heirs, 
'<  In  trust  that  they  and  their  heirs 
should,  during  the  life  of  the  married 
sister,   receive  the  rents  and  profits, 
and  pay  the  same  to  the  two  other 
sisters,  their  heirs  and  assigns,  and 
from  and  after  the  decease  of  the 
husband,   in  case  the  married   sister 
should  be  then  living,  to  the  use  of 
the   three  sisters  severally  in  thirds 
for   life,  with  several  remainders  to 
their  first  and  other  sons  in  tail,  re- 
mainder to  the  daughters  as  tenants 
in  common,  with  cross  remainders  be- 
tween the  sisters,  on  default  of  issue 
of  their  bodies  respectively,  remainder 
over  in  tail  ;•'  the  condition  of  the 
married  sister's  surviving  her  husband, 
is  not  annexed  to  any  of  the  limita- 
tions, subsequent  to  the  limitation  of 
the  life  estate.     And  the  remainder- 
man in  tail  may  alone  make  a  go<ki 
tenant  tathe  praecipe  upon  the  death 
of  the  three  sisters  without  issue,  not- 
withstanding the  husband  be  then  liv- 
ing.    Norton  v.  IVhiiaker.  -         346 
4.  Under  a  devise  to  a  wife  for  life,  pro- 
vided she  remams  a  widow f  but  in  case 
she  marries  a  second  husband,  then  to 
«/.  S^  when  he  shall  attain  his  age  of 
23  ^earSf  the  wife  has  an  absolute 
esute  till  /.  S*   is  2S,  though  she 
inarry  before.     Due  dem.  Dean  and 
Chapter  q£  Westminster  and  Others  v. 
Freeman  and  Ux.  389 

-5.  Where  the  testator  "  gave  and  be- 
queathed to^.  bis  estate  at  ^.,  and  the 
rest  of  his  effiscts,  furniture,  esutes 
real  and  personal,  to  ^."  j1.  took  the 
estate  at  £.  in  fiee.  Holdfast  dem, 
Cowfer  V.  Marten.  41 1 

6,  The  word  •*  estate'*  of  itself  carries 
a  fee ;  and  words  of  restraint  must  be 
added  to  make  it  carry  less.         41 1 

7.  Where  there  is  an  express  limitation 
of  a  chattel  by  words,  which,  if  ap- 
plied to  a  fipsehold,  would  create  an 


express  estate  tail,  the  whole  interest 
vests  absolutely  in  the  first  taker ;  and 
a  limitation  over  of  such  a  chattel  is 
too  remote  to  take  e&ct.  Doe  dem. 
Lifde  V.  Lyde.  596 

8.  But  where  there  is  no  such  express 
legal  limitation,  the  Cosjt  will  con- 
sider  the  meaning  of  the  testator.     t& 

9.  So  that  where  a  term  was  bequeathed 
"  to  G.  Z.  for  life,  and  after  his  de- 
cease to  Margaret  his  wife  for  life,  and 
after  the  decease  of  the  survivor  to  the 
children  o(G.L.  share  and  share  alUe, 
and  if  G.  L.  died  without  issue  of  his 
body  then  to  R.  L,  for  life,  and  after 
his  decease  to  Mary  his  wife  for  life, 
with  remainders  over,"  the  limitation 
to  Mary  was  held  good,  G.  L,  dying 
without  leaving  issue,  and  R,L.  dying 
during  his  lifi?.  i^. 

10.  A  devise  to  the  /ight  heirs  of  hus- 
band and  wife  is  a  devise  to  such  per- 
son as  answers  the  descripHon  of  heir 
to  both,  namely,  a  child  to  both  :  and 
if  no  preceding  estate  be  given  to  the 
father  and  mother,  such  child  shall 
take  as  a  purchaser.  Roe  dem.  Night- 
ingale V.  Quartley.  $30 

1 1 .  Where  the  person  to  whose  right 
heirs  an  estate  is  limited  takes  no 
estate  himself,  there  his  right  heirs 
shall  take  as  purchasers.  ib.  634 

See  'Power.     * 

DIPLOMA. 
See  Game,  1,  2. 

DISTRESS. 

An  agreement  between  the  lessors,  and 
the  assignee  of  the  original  lessee, 
**  that  the  lessor  should  have  the  pre- 
mises as  mentioned  in  the  lease,  and 
should  pay  a  particular  sum  over  and 
above  the  rent  annually  towards  the 
good-will  already  paid  by  such  as- 
signee," operates  as  a  surrender  of 
the  whole  term;  and  the  sum  re- 
served for  good-will  is  to  be  paid  an- 
nually in  gross,  not  as  rent,  and  the 
assignee  cannot  distrain  either  for  that» 
or  tor  the  original  rent;  but  he  has  a 
remedy  by  assumpsit  for  the  sum'  re- 
served fQr  the  good-wiU.  Smith  v. 
Mt^baei.  441 

DCMA- 
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DONATIVE. 

1.  Qm*  bow  hr  the  nature  of  a  donatiTe 
is  dunged  by  having  been  aue- 
nented  by  Q.  jfnn^%  bounty?  iL 
King  V.  Bishop  of  Chsster.  S97 

2.  In  the  caae  ot  a  donative,  the  party  is 
in  full  poiaession  immediately  on  the 
nomis^itidny  and  may  maintain  an  at- 
lion  for  money  had  and  received 
against  any  person  who  receives  the 
rentt  and  proiiu.  ib.  403 

S.  But  where  a  donative  has  been  twice 
augmeotedy  it  should  seem  that  the 
nominee  cannot  maintain  such  action 
vithottt  the  bishop's  licence.    ib.¥>^ 

E. 

EAST-INDIA  COMPANY. 

Su  CoVXNANTy  5. 

EJECTMENT. 

1.  Ejectment  for  a  messuage  and  tene- 
ment is  good  after  verdict.  D^e  dtm^ 
Stewart  v.  Denton,  11 

S.  So  is  ejectment  for  a  messuage  or  te- 
nement. iL 
.  8*  A  surrender  of  chambers  in  New 
Inn  to  the  treasurer  and  antients  of 
the  society,  made  with  their  assent,  to 
the  intent  that  they  may  grant  the 
said  chambers  to  a  porchaser,  passes 
the  estate  to  such  purchaser  before  ad- 
mission :  and  therefore  upon  the  death 
of  file  surrenderee  btme  admission, 

•  the  society  may  maintain  ejectment 
for  them.  Doeaem.  IFarry  and  Others 
T.  Mllltr  and  Another.  993 

4«  The  title  to  copyhold  lands  rektes 
back,  from  the  time  of  the  admittance, 
to  the  surrender  as  against  all  persons 
but  tht;  lord ;  so  that  the  surrtnderee 
may  recover  in  ejectment  against  the 
sanrefideror  on  a  demise  laid  between 
^  times  of  surrender  and  admit- 
tance. HMfast  Am.  Wnoiiam  v. 
Ckphtm*  600 

4L  Whether  the  surrenderee  before  ad- 
mitunce  can  recover  against  the  lord 
or  a  stranger?  Q^itffv?  ih. 

^  The  sivrenderoi-  before  adnaittance  is 
coasidered  as  a  trustee  for  the  surren- 
deree, and  therefore  is  not  permitted 
to  sat  up  a  formal  objection  against  the 


plaintiff's    recovering  that 
which  he  holds  for  Atf  benefit     600 

7*  A  tenant  to  a  moitgagor,  who  does 
not  give  him  notice  of  an  qcoaieat 
brou^tbythe  monoagee  to  orfbrce 
an  attonamant,  u  not  ta&  to  dx  pe- 
nakies  of  the  11  Qoo.  %  e.  la  /.  12. 
for  sacredttg  ejectmeota.  Bwdtkj^- 
Bueilty.  647 

8.  The  trustee  of  a  tvm,  not  haiiag  no- 
tice of  an  ^^rcement  fori  lease  be^ 
the  grant  of  the  term,  may  maintaa 
an  ejectment  ^^iast  the  tenant  in  pos- 
session under  the  agreement  Go$dtith 
dem  Eetmatk  v.  U^^*  7  >5 

d.  Oae  tenant  in  oonuDon  cannot  set  up 
an  outstanding  imaacisfied  tenn  in  bar 
to  an  ejectment  for  a  moiety  by  ano- 
ther tenant  in  common.  Dot  ioL 
BrUtomfey.  Pegge.  7'Ae. 

10.  Where  a  trust  tem  is  a  vuen  mas> 
ter  of  form,  and  the  deeds  wcxe  bs»- 
meats  of  another's  estate,  it  shall  sot 
be  set  up  against  the  real  owner,    ih. 

11.  A  trust  shall  never  be  set  «p  ia  aa 
'  ejectment  against  him  for  whom  tee 

trust  was  intended.  ik 

12.  A  tenant  in  possession  ondera  kve, 
.-whose  tenancy  is  not  meant »  be  dti- 

tnrbed  by  the  lessor  of  the  idaiaizf  in 
ejectment,  shall  never  set  up  fan  leas 
to  bar  the  recovery.  H^. 

15.  A  mortgagor  cannot  set  up  the  tkle 
of  a  third  peraoa  against  hit  noit- 
gagee  in  an  cjectmittt  tf . 

14  Nor  can  a  tenant  set  up  the  tkkot'a 
third  person  in  an  ^ectnwot  to  bar  his 
own  lessor.  ^ 

15w  A  second  mortgagee^  who  takes  2a 
assignment  of  a  term  to  attend  the  io- 
hentance,  and  has  all  the  tide^eeds 
may  recover  id  ejectmeot  against  tltf 
firat  mortgagee,  not  having  had  ao- 
tice  of  such  prior  mortgage.  (r»W- 
ti^  dem^  Norris  v.  Morgan,      755 

16.  If  a  Sttbse()ueat  pwchaaer  or  Mort- 
gagee has  notice  of  a  laiver  fs- 
chase  or  incumbrance,  he  shall  do( 
avail  himself  of  an  assignflKnt  of  a 
oM  oatstaading  tem,  nrior  to  both, 
in  order  to  get  a  prdBfeM«>  Wti' 
langhktf  V.  W'dhn^.  76S 

17.  Bua  if  he  had  no  notice  of  such 
Maar  incumbraace  or  parchase,  aiHi 
has  the  first  and  best  r^iht  to  call  fbr 
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tlie  legal  estate,  thco  if  he  geu  an 
assignmeot  of  it»  a  Court  of  equity  will 
not  deprive  bim  of   his   advaatage. 

76:. 
18.  If  a  second  mortgagee  lend   his 
money  upoa  an  estate,   ilpon  which 
there  is  an  old  outstanding  term,  and 
has  notice  at  the  same  time  of  a  cer- 
tain incumbrance  prior  to  his  own, 
the  prior  incumbrancer  has  the  best 
right  to  call  for  the  legal  estate*  and 
to  satisfy  himself  of  any  other  incum- 
brances   upon    the  estate*   although 
auch  other  incumbrances  were   not 
known  to  the  second  mortgagee  at  the 
time  he  advanced  his  money.  ib 

S£e   Costs,  16»  17..     Norica  /•  quit. 

CaU.AB»  0r  LKAtiCf  4. 

ENEMY. 
Set  iNSunAKCE*    Trade. 

ERROR. 

Assignment  oiSee  Bankrupt. 

Error*  Ball  in. 

I  •  Bail  in  error  must  be  put  in  within 
four  days  after  final  judgment  signed* 
without  reference  to  the  ^  time  S  the 
allowance*  or  serving  the  o^  of  it. 
Jaquu  v   NtKOtt.  279 

2.  As  the  bail  in  error  cannot  surrender 
the  principal*  they  are  not  entided  to 
relief  though  the  principal  become  a 
banJurupt  pending  the  writ  of  error. 
SoutheoU  V.  Brasihwakim  6^ 

Error*  Wraof, 

1.  Though  a  writ  of  error  be  sued  out 
before  judgment  signed*  it  cannot 
have  any  efiect  till  the  judgment  is 
actually   signed.      Jequei  v.  Nixon. 

279 

2.  And  if  a  copy  of  the  allowance  be 
served  betbre  judgment  signed,  it  only 
operates  as  an  allowanoft  from  the 
time  of  s^gnia^  ju^rmcBt*  ib. 

S.  The  service  ot  the  aUowabce  is  only 
to  brbg  the  party  into  contempt  if  he 
proceeds ;  for  the  allowmce  is  of  it* 
idf  a  sapersedcas.  ik 


ESTATE. 
^«<  DavisE*  5,  6.  . 


ESTATE  TAIL. 

FoRPEITURS*  3. 

ESTOPPEL. 


&cGam«»S. 


ESQUIRE. 


1  Where  a  person  held  under  a  kase 
firom  a  tenant  for  life*  ia  which  the 
revenbner*  who  was  thea  under  age, 
was  named*  but  it  was  not  exeeated 
by  him  till  after  the  death  of  the  te- 
nant for  life.  Qi$sr§?  How  ftr  the 
lessee  might  have  been  estopped  in 
an  actton  of  covenant  brooght  by  the 
reversioner,  if  he  had  not  himself 
shewn  these  facts  by  his  declaratioD  i 
LudforJy  Barker.  86 

2  A  lessor  is  not  estopped  by  his  deed 
from  going  into  evidence  to  shew  that 
a  cellar,  which  is  situated  under  the 
demised  premises  partkularly  de- 
scribed* was  not  intended  to  be  de- 
mised.    Dpe  dim,  Freehnd  v.  Bnrt. 

701 

ESTRAY. 

Trespass  lies,  and  not  case,  for  work- 
ing  an  estray*  although  the  original 
taking  be  admitted  to  be  hwful. 
Oxliy  V.  Watts.  12 

See  Trespass,  5. 

EVIDENCE. 

1.  A  convictioD  on  a  penal  statute  roust 
state  that  the  witness  was  sworn  and 
examined  in  the  defendant's  pre- 
sence:  it  is  not  sufficient  to  read 
over  the  witness's  deposition  in  the 
defendant's  presence;  Tke  King  v. 
T  S.  Crowtker.  125 

2.  In  a  conviction  on  the  5  An,  e.  14. 
for  killing  game*  the  evidence  need 
not  negative  every  ^ecific  qualifica- 
tion under  the  22  &  29  Car.  2.  €. 
25.  125 

S.  Acceptance  of  rent  is  only  evidence 
of  a  holding  from  year  to  ytar  where 
no  other  teanre  appears*  aad  may  be 
rebutted  by  .shewing  notice  to  quit 
previous  to  such  accepianct.    Sjket 

Jem.  Mwrgatr^ydsatA  Wilkii  r. . 

car.Bkd4$9mi,  T9rk4wm.M.  1774^ 

cited 
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cited  !n  Rsgki  dem.  FUwer  ▼•  Darhy 
and  Another.  161 

4.  In  ejectmenty  Ewre^  BaroOy  held  a  no- 
tice to  quit  at  Itody^Vf  to  be  pre- 
sumptive evidence  of  avoiding  from 
haa^^day  to  Lady-day^  till  the  con- 
trary was  shewn,  iJoe  dem.  Puddi' 
combe  V.  HarrU*  Dorehetler  ium.  ais* 
17S4.  ih. 

5%  A  custumaiy  of  a  manor^  appearing 
to  be  of  ^at  antiqutty,  and  aelivered 
down  with  the  court-rolls  from  stew- 
ard to  steward,  although  not  signed 
by  any  person,  is  good  evidence  to 
prove  the  course  of  descent  within  the 
manor.  Denn dem.  Goodwin^  Wragg 
€i  Uk,  V.  Sfiray.  ^&S 

6.  A  demise  of  premises,  in  Watmintter^ 
late  in  the  occupation  of  ^»  parti- 
cularly describing  them,  part  of  which 
was  a  yard,  does  not  pass  a  cellar 
situate  under  that  yard,  which  was 
then  in  the  occupation  of  B.  ano- 
ther tenant  of  the  lessor:  and  the 
lessor,,  in  an  ejectment  brought  to  re- 
cover the  cellar,  is  not  estopped  by 
his  deed  from  going  into  evidence  to 
shew  that  the  cellar  was  not  intended 
to  be  demised.  Doedem.  Freeland^. 
Burt.  701 

7.  Whether  parcel  or  not  of  the  thing 
demised,  is  always  matter  of  evi- 
dence* ih. 

Set  Witness.  Lea&b,  7.  Order  of 
Removal^  2. 

EXCEPTION. 
See  Statute. 

EXECUTION. 

1.  An  execution  against  the  goods  of  a 
bankrupt,  taken  out  after  his  certifi- 
cate is  signed  by  his  creditors,  and 
before  it  is  allowed  by  the  chancellor, 
is  valid.     CaUen  v.  M^rick.       361 

2.  The  statute  5  Geo.  2.  c.  SO.  only 
relates  to  the  discharge  of  the  person 

jo(  the  bankrupt,  who  is  in  custody  on 
a  judgment  obtained  before  the  al- 
lowance of  the  certificate.  c^. 

3.  Where  two  writs  of  J!eri  facias 
against  the  same  defendant,  are  deli- 
vered to  a  sheriff  on  diftrent  days, 
and  no  sale  is  actually  made  of  the 


defendant's  goods,  the  first  execotidR 
must  have  the  priority,  even  tlMvgfi 
the  seizure  was  first  made  under  the 
subsequent  execution .  Hutchksem  v. 
Johnson,  7^ 

4.  And  if  the  person,  claiming  nader 
the  second  execution,  pay  the  sheriff 
the  amount  of  the  debt  under  the  first 
execution  fisr  his  security,  the  Cosit 
will  not  compel  the  sbenff  to  refimd 
the  money  on  motion.  ih* 

5.  But  where  the  sheriff  had  gim  a 
bill  of  sale  to  the  person  cTaiming 
under  the  second  execution,  that  was 
held  to  bind  the  sheriff.  Rykai  v. 
Peckham.  731,  •. 

6.  The  statute  of  frauds  only  secmcs 
the  possession  of  innocent  vendees  vo- 
der an  execution :  but  as  to  the  rest  of 
the  world,  the  goods  are  bound  fiom 
the  delivery  of  the  writ  to  the  sherif  . 
Hutchinson  v.  Johnson.  199 

See  Bankrupt,  Commisswn  o/y  1.  In- 
solvent Act.  Practice,  U- 
Prisoner,  2. 

EXECUTORS  and  ADMINI- 
STRATORS. 

1.  Where  a  payee  of  a  bill  of  exchange 
indorses  it  to\/f .  and  B.  as  execmtvh 
xhcj  may  dedare  as  such  m  an  actioo 
^amst  the  acceptor.  King  and  Others, 
£xeCtttorB,Csrr.v.7ii0}n.  The  same  ^^ 
M*Linnan.  487 

2.  A  plea  of  judgment  recovered  od  a 
rimple  contract,  pleaded  by  an  admi- 
nistrator to  debt  on  bond,  must  am 
that  such  recovery  was  had  befi>re  oo^ 
rice  of  the  bond  debt.  Sawyer  r. 
Mercer.  690 

3.  Where  the  defendant  bound  himseK 
as  administratorj  to  abide  by  an  award 
to  be  made  touching  matters  in  dis- 
pute between  his  intestate  and  ano- 
ther; and  the  arbitrators  awarded 
that  he  as  admrnistreuor  should  pay^ 
^c.  he  cannot  plead  ^^Sni^  admsmstra' 
vit  to  debt  on  the  bond;  for  by  sub- 
mitting to  the  award,  he  has  admitted 
assets.    Bany  v.  Rush,  691 

4.  An  executor's  right  is  derived  from 
the  will;  the  probate  is  only^eri- 
dence  of  it :  therefore  he  has  a  cos- 
stnictive  possession  from  the  testator'i 

destb 
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deatb.    Smiii  and  Another,  assignees 
€y€Ckrk,v.  Milles.  480 

See  B0ND9  4.     Tradki  %  4. 

EXEMPTION- 
The  Crown  may  exempt  particular  per' 
sons  froni  serving  the  office  of  con- 
stable^  !or  any  other  office  under  the 
Crown,  provided  there  be  a  suffi* 
cieot  number  of  persons  left  to  serve 
the  office.    The  King  v.  T.  Clarke. 

686 
See  Office. 

F. 

FACULTY. 

1.  A  faculty  is  a  good  title  to  a  pew. 
See  Pew. 

2.  A  faculty  to  a  man  and  his  hare  is 
bad.     Stocii  v.  Booth.  432 

S.  If  a  faculty  be  annexed  to  a  met- 
suage*  it  may  be  transferred  with  the 
messuage  to  another  person*     «5. 431 

4.  There  may  be  a  faculty  for  exchang- 
ing seats  in  a  church.  «?. 

^.  Xhere  cannot  be  a  gift  of  a  peMr  to  a 
man  without  a  Acuity,  i^.  and  Rogers 
V,  Brooke,  it,  n. 
See  Pew. 

FALSiE  IMPRISONMENT. 

1.  This  action  lies  against  a  superior  of- 
ficer,  where  the  imprisonment  at  first 
was  legal,  but  was  afterwards  aggra- 
vated with  many  circumstances  of 
cruelty^  and  was  continued  beyond 
necessary  bounds.  fTali  v.  Macna* 
mora.  ^  536 

2.  It  also  lies  where  a  captain  of  a  man 
of  war  imprisoned  the  defendant  three 
days  for  a  supposed  breach  of  duty, 
without  hearing  him,  and  then  re- 
leased him  without  bringing  him  to  a 
court-martial.     Swlnton  v.  Molloy. 

5,37 

FARMER. 
See  Bankbuft»  5. 

FEME  COVERT. 
See  Baron  and  Feme. 

FEME  SOLE, 
in  Baron  ^d  Feii& 


FIN£S. 

Under    a   bond    6f   indemnity    given 

A,  that  B.  who  was  appointed  ge- 
neral agent  of  C  the  receiver  of 
his  rents,  and  the  manager  of  his 
estates,  should  pay  over  to  C  all  I'ems 
which  he  should  receive,  ae  also  the  inr 
erease  and  Imfirovements  thereof  upon 
any  new  contracts  or  renewals  of 
leases ;  A,  is  answerable  for  all  fines 
received  by  B.  on  renewing  the  leases, 
which  were  not  paid  over  by  him. 
The  Irish  Society  v.  Needham.      482 

FIRE. 
See  Covenant,  4.  8. 

FOREIGNERS. 
&«  Costs,  II,  13« 

FORFEITURE. 

1.  A  corporation,  created  by  letters  pa" 
tent  without  a  power  of  making  bye- 
laws,  cannot  make  any  laws  to  incur  a 
forfifitiire.     Kirk  v.  NowllL        118 

2.  Neither  can  a  corporation  created  by 
act  ofparUamenti  unless  such  a  power 
is  expressly  given.  lb. 

3.  A.  tenant  for  years,  remainder  to  B. 
for  life,  remainder  to  the  first  and 
other  sons  of  B.  in  tail,  remainder  to 

B.  in  tail  \  A,  and  B*  join  in  a  lease 
and  release  to  make  a  tenant  to  the 
praecipe,  and  suffer  a  recovery;  the 
estate-tail  limited  to  the  sons  of  B,  is 
not  devested  by  the  recovery,  nor  is 
there  any  forfeiture  of  the  respective 
estates  of  A.  and  B,  Smith  dem.  Rich- 
ards V.  CRford.  738 

FOX. 
^^#  Trespass,  2. 

G. 

GAME. 

1.  A  diploma  confi?rring  the  degree  of 
doctor  of  physic,  ^pranted  by  either 
of  the  universities  iH  Scotland^  do^ 
not  give  a  qualification  to  kill  game 
under  22  &  23  C.  2.  c,  25.  Jones  v. 
Smart.  44 

S.  Neither  i^  a  doctor  of  physic  of  the 
English  universities  qualified  as  such. 

lb,  53 
3.  An 


806 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


S.  An  ugusre  or  ^ker  person  of  hij^er 
degrra»  as  iucfa,  is  not  qualified  to  kill 
tfune  under  22  &  23  Car.  2.  c,  25 
but  the  lom  of  an  esquire,  or  the  son  of 
tiAirferion  cf  higher  degree,  is.  44, 53 

ib  Aconfiction  of  the  defendant,  on  the 
iUtute22  flc  23  Car.  2.  c.  25.  as  «  not 
being  the  eldest  son  of  an  esquire, 
or  of  other  person  of  higher  de- 
me,''  is  s^ood.  Kin^  v.  Utley.  24 
brM.  3.  cited  in  «/ois£f  ▼•  Smart. 
45,48,51 

GAOLER. 

!•  A  gaoler  is  bound  to  receive  a  pri. 
soner  tendered  to  him  after  the  return- 
day  of  the  writ  On  which  be  is  arrested. 
Brandling  ? .  Kent.  60 

2.  QMr<t  Whether  a  gaoler  would  be 
answerable  for  receiving  a  prisoner 
tendered  to  him,  where  the  arrest  was 
illegal  on  the  fiice  of  the  warrant ;  like 
the  case  of  a  pound-keeper  ?       $b.  62 

GOOD-WILL. 

See  LsASEy  3. 

GOVERNMENT, 

See  AoENTy  1»  2. 

GOVERNOR. 
SeeAiiEtnt  i»2. 

GRANT. 
Sec  Wat. 

H. 

HEADBOROUGH. 

A  younger  brother  of  the  corpora- 
tion of  the  Trinity  Howe  is  not 
exempt  from  serving  the  office  of 
headborough  by  any  of  the  charters 
granted  to  the  corporation.  The  King 
V.  T.  Ciarh.  679 

See  Exemption. 

HERBAGE  ft  PANNAGE. 
Se€  Poor  Rats,  2,  3. 

HOLDING. 

See  Evidence,  4. 

HORSES. 

SeeQvAXLTBR  SESSIONS. 


HOSTAGE. 
A  promise  by  a  e^iuui  of  «  slif  « 
behalf  of  his  owners,  when'thr*-^ 
was  taken,  to  pay  monthly  w^  to 
one  of  the  sailors,  in  onicrtoiD^ 
hifls  to  becooie  a  hostage,  is  biodi^ 
on  the  owners,  ahfaoogh  they  ib»- 
doD  the shq> and cago.  Tata^^^ 

HUE  and  CRY. 

L  Qusret  Whether  before  the  slaWt  d 
hue  and  cry,  the  party  robbed  codd 
have  had  an  action  agunst  the  hss* 
dred  to  recover  damages  for  DOtkeep- 
ing  watch  and  wardr  Jaels»  t. 
CaiefwartL  S 

2.  Cosu  are  always  given  in  acmsoa 
the  statute  of  hue  and  cry  «heie<b' 
mages  are  reeoTered.  ^ 

HUNDRED. 
&rCb6Ts,%3,4w    HcnatCn 

HUNTING. 
See  Trespass,  2. 

I. 

INCLUSIVE, 
See  Abatevbnt,  1,  2. 

JEOFAILS. 

Statute  of  jeofiuls  wil!  iiotaBi<«» 
writ  of  error  from  an  inferior  C(Wrt, 
where  one  of  two  counts  in  adechn- 
tion  is  not  laid  witfatn  the  joriito*i 
and  the  damages  are  geoen).  Tff^ 
r.HTaa.  ^^ 

IMPRESSING. 
See  Plbadibg,  6. 

INDEMNITY. 
See  BoNXH  4^5,6, 7.    Trcstbs. 

INDICTMENT. 
I.  Upon  a  demurrer  to  an  indtoflCA 
found  in  an  ia&cior  Coan,  objcoioBi 
may  be  taken  as  wdl  to  the  /sro' 
diction  of  such  Court  as  to  the  tdj'f' 
matter  of  the  indicimrt,  Tkt  Ai? 
y.J.FeanJey.  fj 
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.  Aod  where  the  caption  of  the  indict* 

^nent  stated  the  Cout  of  c|uaiter  tes- 

-Ytnonsy    where   such   indictment  was 

fband,  to  have  been  held  on  an  impos- 

.  ,r  stble  <iay»  it  was  &tal.  316 

::^s9  PsaJURY. 

'.'^  INFANT. 

Jt^-.  Assumpsit  on  an  account  stated  does 

not  lie  against  an  infant.    Trueman  v. 

^    HurjL  40 

2.  £ven  though  the  particulars  of  the 
account  were  for  necessaries.  Barilett 
▼•  Enury.  ff.  2  G.  2.  B.  R.  cited  in 
Trmeman  v.  HurtU  42 

3.  In  replying  to  a  plea  of  infancy  the 
plaintin  must  shew  enough  in  the  re- 

^ "  pUca^on  to  maintain  every  part  of  the 
declaration :  and  if  a  replication ,  which 

J  •  is  entire,  be  bad  as  to  part,  it  is  bad 
as  to  the  whole.  40 

4.  It  seems  that  an  'in&nt  roaj  bind 
himself  by  a  promissory  note  given  for 
necessaries,  and  for  instructing  him  in 
the  business  of  a  hair-dresser,     ih,  40 

5.  If  the  plaintiff  reply  to  a  plea  of  in- 
fancy, that  the  defendant,  after  he 
had  attained  21,  confirmed  his  pro- 
nuse^  and  the  defendant  r^oin  that 
he  did  not,  the  plaintiff  need  only 
prove  a  promise,  and  the  defendant 
must  shew  that  he  was  under  age  at 
the  time.     Borthwici  v.  Carnahtrs. 

648 

INFERIOR  COURT. 

].  In  an  inferior  Court  the  declaration 
must  allege,  that  the  money  was  had 
amd  received  within  the  juriraaction,  as 
wdl  as  that  the  defendant  prawned  to 
jftoy  within  it.  Trevor  yi.  Wall.  151 
£.  Where  one  count  of  a  declaration  in 
an  inferior  Court  is  not  laid  within  the 
jurisdiction  of  that  Court,  and  the  da- 
mages are  given  generally,  the  ob- 
jection is  fetal  upon  a  writ  of  error, 
although  there  is  another  good  count. 

ib, 
B.  The  statute  of  jeofeils  will  not  assist 
on  a  writ  of  error  from  an  inferior 
Court,  where  one  of  two  counu  in  a 
dedaradon  is  not  laid  within  the  juris- 
dictioo,4iBd  the  damages  are  general. 

ib. 


4.  Upon  a  demurrer  to  an  indictment 
found  in  an  inferior  Court,  oiMectians 
may  he  taken  as  well  to  the  jurisdic* 
tion  of  such  Court,  as  to  the  subject- 
matter  of  the  indictment.  The  Kmr 
V.  J,  Ftamlty.  Sl# 

Zee  Indictmemt,  1,  2.  VsHiRB  de 
novOf  1. 

INFORMATION. 

1.  Wherever  magistrates  aa  uprig^y^ 
though  they  mistake  the  law,  no  in- 
formatioo  will  be  granted  against 
them.     The  King  v.  JaciioB^       653 

2.  An  information  will  be  granted sfoinst 
a  justice  of  the  peace  as  weU  for 
prranting  as  for  refusing  an  a]e4icen8e 
improperly.  The  King  v.  Holland  and 
Foeier.  692 

See  CoNViCTiOK.  CoBPOBAT^Oir. 
Game,  4.  QuoWARSAKTa 

INNKEEPER. 
An  innkeeper,  who  sells  liquor  out 
of  the  house  to  all  customers  a|f»ly- 
ing  for  it,  is  subjea  to  the  haokrupt 
laws,  however  inoonsideraUe  the  ex- 
tent of  such  dealing,,  and  the  profits 
arising  from  it,  may  be.  Pahmm  r. 
Faughan.  572 

INNS  of  COURT. 
See  Nzw  Inn. 

INSIMUL  C0MPUTA8SET. 
See  Inpant,  I,  2. 

INNUENDO. 
See  FxRJUHY,  4,  5. 

INSOLVENT  ACT. 

A  general  judgmenit  signed  by  virtue 
of  a  warrant  of  attorney  given  before 
the  passing  of  an  insolvent  act,  of 
which  the  defendant  is  entitled  to  take 
advantiige  by  pleadinfjr  to  discharge  of 
his  person*  &/:.  will  not  wamnt  a 
ipecud  execution  under  the  act.  But 
the  Court  wiJl  give  the  plaintiff  leave 
to  plead  the  insolvent  act  for  the  de- 
fendant, and  si^  a  special  Judgment 
under  it;  for  the  warrant  ot  attorney 
will  preclude  the  defendant  foam  say- 
ing there  is  no  debt.  Bnmton  oaA,  An- 
other V.  Mardin.  80 

IN.' 
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INSPECTION. 
S!^  Books. 

INSURANCE.    INSURED. 
INSURER. 

i.  Where  an  iDsurance  was  ordered  by 
the  principal  to  be  made  aa  aooD  as  a 
letter  was  received  from  his  agent; 
and  that  agent  when  he  wrote  the  let- 
ter knew  nothing  of  the  loss  of  the 
vessel,  bat  had  an  oppbrtantty  by  the 
course  of  the  post  of  contradicting  the 
contents  of  it,  and  transmitting  intel- 
ligence of  the  loss  before  the  insu- 
rance was  efiectedf  and  neglected  to 
do  so ;  the  policy  is  Toid  on  the  ground 
of  misrepresentation,  though  the  as- 
sured himself  knew  nothing  of  the 
loss.     Fit%herbert  v.  Mathery       12 

%  Aaj  person  acting  by  the  orders  of 
iht  insured,  or  his  agent,  and  who 
is  any^vtse  instrumenou  in  procuring 
the  insurance,  u  bound  to  disclose  all 
he  knows  to  the  underwriter  before 
the  pdicy  is  effected  x  and  where  any 

.  misrepresentation  arises  from  his 
iraud  or  negligence,  even  without  the 
privky  of  his  employer,  the  policy  is 
void.  ih* 

S.  Insurance  on  the  ship  Friendship  **  at 
^dfirom  St.  Ait///  toZ^iu/mi,  warranted 
to  sail  with  convoy  on  or  before  Ist  of 
AugustP  The  ship  after  taking  in 
part  of  her  caigo  at  St.  Khts  was 
driven  out  of  her  port,  and  obliged 
to  go  into  St.  Ewiiatia.  When  she 
was  there  she  made  several  efforts  to 
get  back  to  St.  Kitts  to  finuh  her 
foading ;  but  not  succeeding  was  sold 
hf  the  plaintiff*  to  Mr.  Ross  of  St. 
Euiiaiiat  and  completed  her  loading 
there ;  and  afterwards  sailed  on  the 
Ist  of  August  finom  thence  with  con<- 
voy  for  LonJoftf  but  was  lost  in  the 
course  of  the  voya^.  It  appeared 
that  St.  Etutatia  is  m  the  direct  road 
to  Laiui<m  from  St.  i^i//>,  and  that  the 
convoy  from  St.  Kitti  always  looked 
into  St.  Euitatia  to  take  up  any  ships 
that  miffht  be  there.  That  if  the 
ship  had  sailed  immediately  from  St. 
Ksttt  she  must  have  gone  by  St, 
Ewtaiia;  but  would  not  have  stopped 
there.  And  it  was  also  proved  to  be 
the  custom,  that  where  a  captain  had 


not  taken  mlusiitll  cargo  at  St.  A>{;, 
he  sbottkl  take  in  the  rest  at  St. 
Ettitaiia,  The  Court,  under  ilic»e 
circumstances,  held  the  goingtoSt. 
JEwtaiiat  and  the  fioiahii^  the  kafiag 
there,  not  to  be  a  deviation,  8oaiu> 
discharge  the  policy.  Dtlaiuj  f .  Stsd- 
dart.  ^  22 

4.  If  a  ship  be  driven  out  of  kr  k»d- 
ing  port,  and  obliged  to  go  Into  an- 
other port,  and  after  fruitless  attcmpo 
to  get  back  again,  she  does  the  bes 
she  can  to  get  from  thence  to  the  place 
of  her  destination  ;  that  will  not  be 
considered  as  a  deviation.  ik 

5.  Neither  does  it  vacate  the  policy,  if 
such  ship  complete  her  loading  at  die 
port  into  which  she  is  so  driven.  la 
the  principal  case,  however,  there  wi 
a  custom  to  warrant  this.  'd» 

6.  A  policy  may  be  transferred,  and  a 
action  maintained  in  the  name  of  tfae 
assignor.  A  26 

T-  It  is  not  yet  determined  that  pdidci 
on  neutral  property,  thou^  boand  to 
an  enemy's  port,  are  void.  G'ut^* 
Mason%  ^ 

8.  Where  a  policy  does  not  appear  oo 
the  face  of  it  to  be  illegal,  the  CtNPt 
will  not  grant  a  new  tnal,  in  order  to 
let  the  ddendant  into  proof  that  it  vat 
so ;  but  he  should  have  shewn  it  on  the 
trial.  '^ 

9.  Where  an  embargo  had  been  hidos 
provisions  in  Irehmd^  an  insoiasoeoB 
such  provisions  from  thence,  ladeaos 
board  a  vessel  bound  to  an  eoemj*« 
port,  was  held  void.  Dalmaig  f . 
Motteux.  ^'^ 

10.  Seamen's  wages  and  prorisiofii  are 
not  covered  by  an  insurance  on  tbe 
body  of  the  ship.  RokerU9u  v.  Evtr^ 

11.  The  assured  cannot  recofer  170° 
the  policy,  unless  the  loss  be  a  Sftti 
and  immtdittte  oonsequefloe  of  tbe 
peril  insured;  so  that  slaves  vbo die 
by  any  other  means  than  by  w«w«i5, 
or  bruises  received  in  the  very  ace  0/ 
quelling  a  mutiny,  are  not  wich^  that 
provision  of  an  Africtm  policy,  wbidx 
insures  against  loss  by  motioy.  J^^ 
y^Schmotl.  1S0»«.''' 

12.  Owners  of  ships  are  not  entitled  to 
abandon,  unless  at  some  period  of  tbe 

TOjige 
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voyage  there  has  been  a  total  loss ! 
ftnd  where  the  jury  have  found  only 
an  aTerage  loss*  occasioned  by  the  pe- 
rils of  the  sea,  the  Court  are  precluded 
from  saying  there  has  been  a  total 
loss.  Ca%alii  and  Others  v.  St,  Barhe. 

187 

1 3.  If  the  ship  arrive  safe,  the  circum- 
stance of  her  not  being  worth  repair- 
iopr  will  not  make  it  a  total  loss.       ib. 

24.  The  nature  of  a  policy  is  an  insu-* 
ranee  on  the  thifi  for  the  voyage.  If 
either  the  jhifi,  or  the  voyage^  be  lost, 
it  is  a  total  loss.    .  lb.  191 

15.  A  ship  being  insured  for  a  voyage, 
the  underwriter  is  not  liable  for  any 
loss  arising  from  seizure,  after  she  has 
been  24  hours  in  fiort ;  though  such 
seizure  was  in  conseauence  of  an  act  of 
barratry,  commtttea  by  the  master, 
by  snniggline  during  the  voyage, 
Lociyer  and  Others  ▼.  OJley,       2S2 

16.  The  nnderwriter  is  in  no  instance 
liable  for  any  loss  which  happens  after 
the  vessel  has  been  moored  24  hours 
in  safety  \  although  such  loss  should 
arise  from  some  previous  damage  sus- 
tained during  the  voya^.        tb:  261 

17-  Where  a  ship  was  msured  for  six 
months;  and  three  days  before  the 
expiration  of  the  time  she  received 
her  death's  wound,  bot  was  kept 
afloat  by  pumping  till  three  days  af- 
ter the  time,  the  underwriter  was  held 
discharged.  Meretony  v.  Dunlofi^  E, 
2S  Geo,  3.  cited  fier  Cur,       ib.  261 

18*  Insurance  on  a  life  for  a  year,  if  the 
person  die  after  the  expiration  of  it, 
though  in  consequence  of  a  mortal 
wound  received  before,  the  insurer  is 
discharged.  ib,  260 

19.  Money  having  been  expended  in 
reclaimmg  a  cargo  on  board  a  ship 
captured,  was  insured  by  the  owners 
upon  the  event  of  the  shifi*i  arrival  at 
Marseilles  :  The  ship  bemg  captured, 
and  restored  upon  appeal,  relinquished 
her  voyage  and  was  afterwards  lost; 
pending  the  appeal,  the  goods  were 
ordered  to  be  sold,  and  the  expenses 
of  the  appeal  were  afterwards  de- 
frayed therewith ;  an  averment  of  a 
loss  by  capture  was  held  bad,  because 
the  ship  might,  notwithstanding  tl^ 


capture,   have  afterwards  arrived  at 
Marseilles,     Kuk^  Kemp  v.  Vigne, 

304 

20.  Such  a  policy  being  a  wagering 
policy,  the  assured  could  not  at  any 
time  abandon.  ib, 

21.  If  an  agent  effect  a  policy  without 
inserting  his  name  as  agents  such  po- 
licy was  void  by  the  25  Geo,  9.  €.  44. 
Pray  v.  ESe,  313 

22.  Whether  an  a^t,  effecting  a  po- 
licy for  his  prinapal  residing  abroad, 
must  not  reside  in  England  f  QuMre, 

ib, 

23.  Barratry  can  only  be  committed  by 
the  master  or  mariners  against  the 
owner  of  the  ship,  and  without  his 
consent.     Nutt  v.  Bourdieu,         32S 

24.  The  owner  of  the  ship  cannot  com- 
mit barratry:  he  may  make  himself 
liable  to  the  owner  of  the  goods  by 
his  fraudulent  conduct,  bat  oot  as  for 
barratry.  ib, 

25-  Difference  between  a  lepreientation 
and  a  warraotv  :•  the  fonner  may  be 
substantially f  the  latter  must  be  strtctfyf 
complied  with.    De  Hahn  v.  Hartley, 

345 

26*  A  warranty  in  a  policy  of  insurance 
is  a  condition ;  and  unless  it  be  per- 
formed there  is  no  contract.  ib. 

27*  Whatever  is  written  in  die  margin 
of  a  policy  of  insurance  is  a  war- 
ranty, a, 

28.  According  to  25  Geo.  3.  c.  44.  the 
name  of  the  fiarty  interested  must  have 
been  inserted  in  a  policy  of  insurance, 
otherwise  he  could  not  recover  npon 
it.     Cox  V.  Parry.  464 

29.  When  the  assured  receive  tntelli- 
gence  of  such  a  loss  as  entitles  them  to 
abandon,  they  must  make  their  elec- 
tion in  the  first  instance  ;  and  if  they 
abandon,  they  must  give  the  under- 
writers notice  in  a  reasonable  time, 
otherwise  they  waive  their  right  to 
abandon,  and  can  only  recover  as  for 
an  average  loss.    Mitchell  v.   Edie. 

608 

30.  The  owners  of  goods  insured,  by 
the  act  of  shiftin?  the  goods  from  one 
ship  to  another,  ao  not  preclude  then- 
selves  from  recovering  an  average 
loss  arising  finom  the  capture  of  that 

other 
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ptimr  thip*  if  thqr  acted  for  the  benefit 
bfaUcoooenied.  Planiamtmrv.Sta" 
fJei.  611,  ff.  a. 

Si0  Abakdokmknt.  Barratry. 
Bu^LS  of  Lai&^.  CoMMisnoK  del 
credere. 

JOINT  OBLIGATION. 

Where  two  united  parishes  elected  a 
sexton  jointly^  who  was  paid  a  certain 
som  by  each,  the  obligation  is  not 
joint»  for  the  sexton  cannot  bring  his 
action  against  one  of  the  parish^  for 
the  whole  sum.  Stokee  and  Another 
T«  Lewis  and  Another.  22 

JUDGES. 
Appointeih  S7I9  551. 

JUDGMENT. 


I.  Where  two  judgments  are  signed  on 
d>e  aamt  day»  the  priority  of  one  can- 
not be  averred.  Lord  Porchester  ▼. 
PhA.  118 

f.A  sopenedeas  obtained  after  judg- 
•mt  cannot  be  pleaded  in  bar  to  an 
■ctkm  00  toch  judgment.  Tof^ngy. 
Ryan.  273 

S.  Where  the  same  plea  may  be  plead* 
edf  and  the  same  judgment  given  on 
two  counts,  they  may  be  joined  in  the 
same  dedanmoa.    Brown  v.  Dixon. 

274 
4.  Where  a  prisoner  in  execution  i»  dis* 
ohnrged  bf  the  consent  of  his  creditor, 
upon  giving  a  fresh  security  to  satisfy 
tlie  jtulgmenti  and  that  security  is 
aftetwarda  set  aside  on  account  of  a 
mere  informality,  die  judgment  is 
•ttiiicd,  and  cannot  be  set  ot  against 
n  demaad  of  the  priaoner.  Jaqnei  v. 
Wkk^.  557 

4L  If  an  actioii  he  brought  on  a  judg^ 
■lent  recoveredl  in  this  Court,  and  af- 
ter judgment  the  defendant  brings  a 
writ  of  error,  ami  obutns  a  rule  to  atay 
prooeedinpia  in  the  mean  time,  and  tfaie 
plaintiff  diet  before  judgment  aflbmed« 
the  Court  will  not  permit  judgment 
aobeeniertdffiMWjIfvliiiir.  Bateeiu 
Loelmoodi  637 

^  But  if  the  action  be  brought  in  3.  R. 
ca  a  judgment  recovered  in  the  CoA- 
tK>nHfas^  the  Court  will  not  stay  pro- 
iDeedings  pendin^r  a  writ  of  error, 


without  the  defendant's  ffmg  jaig* 
ment  in  the  seoood  action,  63? 

7.  In  a  plea  of  a  judgment  rtowuMi  oa 
a  simple  contrsct,  pleaded  by  an  ad- 
ministrator to  debt  on  boad,  he  auist 
aver  that  sndi  recovery  was  had  be- 
fore notice  of  the  bond  debt  Sma^ 
▼.  Mercer.  S9Q 

See  PftAcncE^  I5»  16, 18, 28. 

JUDGBOENT  of  Noa  FfV* 

1.  The  defendant  is  bound  to  iwcb  is 
the  office,  whether  the  phionff  h» 
brought  m  the  issue-rofl,  imiifdifftfly 
before  he  signs  judgment  of  mb  St- 
even though  he  may  have  sesracd 
on  anodier  day,  on  the  enintioQ  of 
the  rule  to  brmg  b  the  rou.  ifinr 
V.  Baxter*  }^ 

2.  The  general  rule  respeai|g  ^oii^ 
judgment  for  no»4ippeaRoct  is  tfa£» 
where  by  the  writ  eadi  jartj  Insi 
day  in  Court»  and  the  defendntniy 
be  danmified,  by  not  apwarii^  Ik 
may  appear  and  demand  the  pbntif ; 
and  it  the  plaintiff  does  not  ^i^^ 
the  defendant  ta  entitled  to  nga  W- 
ment,  and  to  have  his  costs,  sad  tb 
even  though  the  writ  be  got  nxaaei 
as  upon  a  c^ias^  tangced^  OiAtrmies, 
Daw  ▼.  /amci.  ^TS 


JURISDICnOM. 
See    iMVERioa  CooRT.     Ibskvsit 
Act, 

JURY  and  JUROR. 

Affidavit  of  a  jnror  that  the  jcry  ^• 
ing  been  divided,  tosaed  ajs  <»{  ^ 
the  plaintiff  had  won,  rejected;  tor 
such  conduct  is  x  very  hiA  m^ 
meanor  in  the  juror  himsof.  AsA 
the  information  must  come  froffl  sooe 
other  sources  such  as  froa  some  jw- 
aon  who  had  seen  die  tnasctioo 
throogh  a  window*  or  die  fike.  r«<i^ 

JUSTICES, 
t.  Wherever  josricea  of  the  pesceietop- 
fight>y,tfwwghthe^B»tabtte 
no  inhmntioD  wv  be  gwB*"  V^ 
them.  nciO^r.Ackm.  ^ 
8.  Whether  jnsticca  of  the  ^  b^ 
not  the  power  of  committvP 

f 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


81 S 


per  far  rdvnng  to  answer  qiiesticms 
rehdve  to  his  wttkiiieiit?  66S 

3.  An  informadoii  will  be  granted 
against  a  jascice  of  the  peace  as  well 
for  granting  as  for  refusing  so  ale- 
licence  improperly.  Tke  Kmg  ▼. 
Noilimd. 


JUSTIFICATION. 

1.  A  justification  to  an  action  for  a  libel» 
for  charging  the  plaintiff  with  bein^  a 
swindler^  must  state  the  particular  in- 
stances  oS  fraud,  by  which  the  defend- 
ant  means  to  support  it.  J* Anton  v. 
Siuan.  748 

2.  A  general  justification  in  the  words 
of  such  charge  is  not  sufficient.       th» 

Set  SjUkNOBk,  2.    Trbv AS%  2. 

L. 

LANDLORD  and  TENANT. 

1.  A  Lessee,  who  covenants  to  pay 
KM  and  to  repair,  with  an  excepaon 
of  casualties  fay  fire,  is  liable  upon  the 
CQf enant  for  rent,  though  the  pre- 
misea  are  homed  down,  and  not  re- 
built by  the  lessor  after  notice.  Bel- 
four  T.  IVettim.  SIO 

2«  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortg^;ee  to  enforce 
an  attornment,  is  not  liSsle  to  the  pe- 
nalties of  the  11  Gto,  2.  e.  19.  /.  12. 
for  secreting  ejectmenu.  Buekley  t. 
Buctl^.  647 

Seg  Covenant,  d»  4^  6,  8.  Lease. 
Notice  to  quit.    Pleadings,  IS. 

land-tax  act. 

The  appointment  of  clerks  to  the 
commissioners  under  the  land-tax  act, 
25  Geo.  3.  c.  4.  is  at  least  for  a  year. 
The  King  ▼•  The  Commissioners  of  the 
land-tax  for  St.  Mariin*Sf  IVestmin* 
ster.  149 

See  Mandamus,  1. 

LAPSE. 
See  CiucaflBTsa  Cmubch,  1, 2,  7. 

LATITAT. 

<^  Practice,  S,  4,  5. 
Vol.  L 


LEASE. 

1.  A  lease  executed  by  the  tenant  for 
life  (in  which  the  reversioner,  who 
was  then  under  a^,  is  named,  but 
not  executed  by  him)  is  void  on  the 
death  of  the  tenant  fisr  lifi? ;  and  an 
execution  by  the  rerersioner  only  af- 
terwards is  no  confirmation  of  it,  so  as 
to  bind  the  lessee  in  an  action  of  cove- 
nant.    Ludford  v.  Barker*  86 

2.  A.  and  B.  covenant  in  a  lease  ibr  61 
years,  **  that  at  any  time  within  one 
year  after  the  expiration  of  20  years 
of  the  said  term  of  61  years,  upon  the 
request  of  the  lessee,  and  his  paying 
6/.  to  the  lessors,  they  would  execute 
another  lease  of  the  premises  unto 
the  lessee,  for  and  during  the  further 
term  of90yearsy  to  commence  from  and 
after  the  ex^ation  of  the  ^d  terra  of 
61  years,  &r«  And  so  in  like  manner  ^ 
at  the  end  and  expiration  of  every 
20  years,  during  the  said  term  of  61 
years,  for  the  like  consideration,  and 
upon  the  like  request,  would  execute 
another  lease/or  the  further  term  of  20 
years^  to  commence  at  and  from  the  ex- 
Juration  of  the  term  then  last  before 
grantedf  isfc"  Under  this  covenant, 
the  lessee  cannot  claim  a  fiirther  term 
of  twenty  years  at  the  end  of  the  lease, 
if  he  has  omitted  to  claim  a  further 
term  at  the  end  of  the  first  and  second 
twenty  years  in  the  lease.  Ruhery  v. 
Jtrooise  and  Another.  229 

S.  Where  a  lease  came  into  the  hands  of 
the  original  lessor,  by  an  agreement 
between  him  and  the  assignee  of  the 
original  lessee,  *<  that  the  lessor  should 
have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  a  particular  sum 
over  and  above  the  rent  aoaually  to- 
wards the  good-will  already  paid  b^ 
such  assignee  f^  such  agreement  ope- 
rates as  a  surrender  of  the  whole  term. 
And  the  sum  in  the  agreement  is  con- 
sidered as  a  sum  to  be  paid  annually  in 
gross,  not  as  rent  %  and  the  assignee 
cannot  distrain  either  for  that  or  for 
the  original  rent:  but  he  has  a  re- 
medy by  assumpsit  for  the  sum  re- 
served for  the  good-will.  Smith  v. 
MapUhach.  441 

4.  A  demise  of  premises  in  Westminster^ 

kte  in  die  occupation  of  A^  particu- 

3  H  '^  larly 
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larly  describing  thenoy  part  of  which 
was  a  yard,  does  not  pass  a  cellar 
situate  under  that  yard  which  was 
then  in  the  occupation  of  B,  another 
tenant  of  the  lessor.  And  the  lessor 
in  an  ejectment  brought  to  recover 
the  cellar  is  not  estop^^  by  his  deed 
from  going  into  evidence  to  shew 
that  the  cdlar  was  not  intended  to 
be  demised.  Doe  dem.  Freeland  v. 
Burt.  701 

5.  Under  a  power  to  a  tenant  for  life  to 
lease  for  years,  reserving  the  usual  co- 
venants, &f .  a  lease  made  by  him, 
containing  a  proviso  that  in  case  the 
premises  were  blown  down  or  burned, 
the  lessor  should  rebuild,  otherwise  the 
rent  should  cease,  is  void ;  the  juiy 
finding  that  such  covenant  is  unusual. 
Doe  dem.  Ell'u  y.  Sandham.        705 

6.  A  paper,  containing  words  of  present 
contract,  with  an  agreement  that  the 
lessee  should  take  possession  immedi* 
ately,  and  that  a  lease  should  be  exe- 
cuted in  future,  operates  only  as  an 
agreement  for  a  lease,  and  not  as  a 
lease  itself;  and  therefore  it  need  not 
be  stamped,  if  executed  before  the 
23  Geo.  3.  c.  58.  GoodtUIe  dem.  Est- 
wick  V.  Way.  7S5 

7.  A  lease  in  writing,  though  not  under 
seal,  cannot  b6  given  in  evidence,  un- 
less it  be  stamped.  ib. 

See  Bonds.  Covenant,  4.  6.  8. 
Landlord  and  Tenant.  Notice. 
Evidence,  4. 

LECTURER. 

The  Court  will  not  grant  a  manda- 
mus to  a  bishop  to  hcense  a  lecturer 
without  the  consent  of  the  rector, 
where  the  lecturer  is  supported  by  vo- 
luntary contributions,  unless  an  imme- 
morial custom  to  elect  without  such 
consent  is  shewn.  The  King  v.  TAe 
Bishop  of  London.  SSI 

LENGTH  of  Tme.. 
See  Passumftion. 

LETTERS  PATENT. 

1.  Where  the  defendant  pleadixi  letters 
patent  to  a  guo  warranto  information, 
and  made  a  profert  of  them,  the 
Court  refused  oyer  in  another  term 


firom  that  b  which  the  profert  waf 
made.     TAe  iCtng  v.  Amery.       149 

2.  A  patent  b  void  if  the  spccificalinn 
be  ambiguous,  or  give  directiooi 
which  tend  to  mislead  the  public. 
Turner  v.  IVinter.  602 

S.  So  if  the  patentee  say  that  by  one 
process  he  can  produce  three  things* 
and  he  fail  in  any  one.  i^ 

4.^  if  the  specification  direct  the  sane 
thing  to  be  produced  several  ways,  or 
by  several  different  iogiedicms,  lod 
any  one  of  them  faiL  i^. 


LIBEL. 


1.  The  venue  in  an  action  for  a  Bbd 
cannot  be  charged.  Pinkney  v.  Cd- 
Vine,  571 ;  and  CRsstddY.  CBsioil  647 

2.  To  print  of  any  person  that  he  ii  a 
swindler,  is  a  libd,  and  actioaabk. 
TAneon  v.  Stuart.  748 

S.  A  justification  of  such  a  charge  laEst 
state  the  particular  instances  of  inui, 
by  which  the  defendant  means  to  sop- 
port  it.  ». 

4.  A  justification  geoeralKr  b  the  vonh 
of  the  libel  where  the  libel  is  genersi 
is  not  sufficient.  tl. 

See  Slander. 


LICENCE  of  the  B'uhef. 


h.The  Court  will  not  grant  a  manda- 
mus to  a  bishop  to  license  a  carate  of 
an  augmented  curacy,  where  that  is 
a  cross  nomination,  because  the  party 
has  another  specific  le^  remedy  by  a 
quare  impe£t.  The  Kkg  i.tke^ 
thop  of  Chester.  ^ 

2.  The  bishop's  licence  is  necessary  to 
the  nominee  of  a  perpetual  coracy»  n> 
enable  him  to  maintain  an  actioo  for 
money  had  and  received  agaiotf  asy 
person  who  receives  tlK  profia- 
Powell  y.MiWank.  M.^Gts-^ 
B.R.  S9fto. 

3.  But  it  is  not  necessary  fi>r  diat  pur- 
pose to  the  nominee  of  a  docatite. 
The  King  r.  the  Bishop  of  Chester,  408 

4.  But  where  a  donative  has  been  twice 
augmented,  it  should  seem  that  the 
nominee  cannot  maintain  such  acuoa 
without  being  licensed.  «>•  ^ 

•Jr^  Costs,  14. 

UEN. 
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LIEN. 
See  Contract,  S. 

LIMITATION. 
See  X)EVtSB. 

LOTTERY  ACT. 

See  Affidavit,  3.  Conviction^  7, 
8,  9,  10,  12. 

M. 

MALICIOUS  Prosectiiion. 

See  Court  Martial.  Action  on  the 
Cote, 

MANDAMUS. 

1  •  The  Court  granted  a  roandamuSy  di- 
rected to  the  commissioners  of  the 
land-tax  in  A.  to  elect  a  clerk  to  them 
in  the  department  for  the  rates  and 
duties  on  windows,  houses,  and  lighu. 
The  King  v.  the  Commiiiionrrj  of  the 
land-tax  for  St.  Martin*!,  IVittmin- 
4ter,  146 

2.  They  will  not  grant  a  mandamus  to  a 
bbhop  to  license  a  lecturer,  without 
the  consent  of  the  rector,  where  such 
lecturer  is  supported  by  volunury  con- 
tributions, unless  an  immemorial  cus- 
tom to  elea  without  such  consent  is 
shewn.  The  King  v.  the  Biihofi  of 
London.  331 

3.  Where  a  parish  consists  of  several 
townships,  some  of  which  maintain 
their  own  poor,  and  have  overseers 
separately  appointed,  the  Court  will 
grant  a  mandamus  for  the  separate 
appointment  of  overseers  for  the  re- 
maining townships.  The  King  v.  Sir 
Watts  Norton  and  Another.         374 

See  Overseers. 

4.  A  mandamus  to  a  bishop  to  license  a 
curate  of  an  augmented  curacy,  where 
there  was  a  cross  nomination;  refused, 
because  the  party  had  another  specific 
legal  remedy  by  quare  impedit.  The 
King  V.  the  Bishop  of  Chester.     396 

5.  W&rever  a  party  has  a  specific  legal 
remedy,  the  Court  will  renise  to  grant 
a  mandamus.  i^. 

€.  Every  rule  to  shew  cause  why  a  man- 
damus should  not  issue  to  compel  a 
bishop  to  license,  ^c.  obtained  with- 


out foundation,  will  be  dismissed  with 
cosu.  396 

7.  Mandamus  to  the  mayor,  £5fr.  of 
London  to  admit  a  person  to  the  office 
of  auditor  of  the  Chamberlain's  and 
Bridgemasters'  accounts,  who  had 
served  it  three  years  successively,  and 
been  elected  again  the  fourth  vear  by 
the  livery,  refused ;  because  tne  cus- 
tom of  the  city  appeared  to  be,  that 
no  person  should  he  elected  to,  or  serve, 
the  said  office  for  more  than  two  years 
successively.  The  King  v.  the  Mayor 
and  Jlldermen  of  London.  423 

See  Chichester  Church,  3.    Over- 


seers. 


MANOR. 


See  Custom,  1. 

MARRIAGE. 

Bastards  are  within  the  meaning  of 
the  marriage  act,  26  Geo.  2.  c.  33. 
which  requires  the  consent  of  the  fa- 
ther, guardian,  or  mother,  to  the  mar- 
riage of  persons  under  age,  who  are 
not  mamed  by  banns.  The  King  v. 
Hodnett.  96 

MARRIAGE  Settlement. 

See  Trustees. 

MARSHAL. 
See  Practice,  17. 

MASTER  and  Mariners. 

See  Bill  of  Lading,  Contract,  1, 
2,  3.  Hostage.  Insurance,  15. 
Ship. 

MASTER  and  Servant. 

See  Settlement  by  Hiring  and  Service, 
Slander. 

MIDDLESEX,  A7/e/: 

See  Practice,  2. 

MODUS. 

1.  If  a  modus  be  not  proved  as  laid  by 
the  plaintiff  in  a  suit  in  prohibition, 
there  must  be  a  verdict  for  the  de- 
fendant, who  is  entitled  to  costs.  But 
if  any  modus  be  found,'  though  differ* 
ent  from  that  laid,  that  is  a  ground 
3  H  2  for 
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for  the  Court  to  refuse  a  contaltation.  I 
Brock  V.  Richardson^  427 

2.  Where  a  modus  is  pleaded  ia  an  £c-  { 
desiastical  Court,  a  prdiibition  may 
be  granted  any  time  before  final  /«»- 
taue.    Darhy  T.  Csmiv.  559, 

UOIXEY  had  and  received. 
See  Aasouvmr. 

MOl^EY  fmd  imo  Comrt. 

1«  Payment  of  money  into  Court  is  onlv 
an  acknowledgment  by  the  defend- 
ant that  the  plaintiff  ia  entitled  to  re- 
corer  the  sum  ao  naid :  but  it  docs 
not  preclude  him  from  taking  any 
objeraon  to  the  action  beyond  that 
sum ;  though  unless  such  sum  were 
psud»  such  (Ejection  would  be  a  bar  to 
the  pkdntifPs  action.  Cox  and  Ano* 
ther,  Executors  of  Sim&%,  t.  Pony. 

2.  If  the  defendant  pay  money  into 
^  Court,  the  plaimiff  is  entitled  to  costs 

till  ^at  time,  notwithsundmg  he 
afterwards  proceeds  in  the  action. 
Harliey  v.  Bafeion^  629.  Grlffiiks  r* 
minami.  710.  S.  P. 

3.  Paying  money  into  Courts  where  the 
demand  is ,  for  unliquidated  damageSf 
by  a  jucL^'s  order  after  plea  pleaded, 
is  irreguhir ;  but  if  the  plarotiff  take 
the  money  out,  he  thereby  waives  the 
irregularity  and  cannot  afterwards 
have  a  venlict,  unless  he  recover  more 
than  the  sum  paid  in.  Grtfiihs  t. 
miRam.  710 

MORTGAGE,MORTGAGOR,&c 

1.  A  tenant  to  a  mortgagor,  who  does 
QOt  give  him  notice  c?  an  ejectment 
broi^t  by  the  mortgagee  to  enforce 
an  attornment,  is  not  liable  to  the  pe* 
nalties  of  the  11  Geo.  2.  r.  19.  /.  12. 
for  secreting  ejectments.  Buckley  v. 
Bueitey.  647 

2.  A  mortgagor  cannot  set  up  the  title 
of  a  third  person  against  his  mortga- 
gee in  an  ejectment.  Doe  dem.  Bris- 
tovife  v.  Pegge.  759,  n. 

3.  A  second  mortgagee,  who  takes  an 
assignment  to  attend  the  iDheritaoce, 
and  has  all  the  title  deeds,  may  re< 
cover  in  ejectment  against  the  first 
mortgagee,    if  he  has  no  notice  of 


such  prior  nMmgaga.   QeMk^ 
Norris  y,  Morgam.  755 

4.  If  a  subsequent  purcfasser  or  mortgi' 
gee  has  notice  of  a  feraier  fudur 
or  incumbrance^  he  shsD  mc  ^ 
himself  (^  an  asa^nment  of  a  osi 
outstanding  term,  prior  to  bodi,  a 
order  to  get  a  preference.  WmUfUfi 
V  mnomghiy,  im  Cha*.  V^ 

5.  Botif  hehadnoooticeofsBdipior 
incumbrance  or  purchase,  asd  im  tbe 
first  and  beat  right  to  call  for  the  legsl 
estate^  then  if  he  gets  aa  asogonKst 
of  it,  a  Court  of  equity  wifl  nrtde- 
nrive  him  of  lua  advantage.         '^ 

6.  If  a  second  mortgagee  kod  t»  oo- 
Bey  upon  an  estate,  upon  vbidi  tfaor 
u  an  old  ontataoding  tenn,  aod  tetio- 
tioe  at  the  same  time  of  a  ceitaiB  a- 
cumbrance  prior  to  his  own,  diepior 
incttmbrancer,  having  the  best  t^ 
to  call  for  the  legal  estate,  nqr^ 
himself  of  any  other  inombrtncei 
upon  the  estate,  akhoogh  tbry  ww 
not  known  to  the  second  Biort» 
gee  at  the  time  he  adtanced  te 
money.  * 

For  the  relative  aituations  and  [|Owct  d 

mortgagor  and 

T.  irrigkt* 
See 'Ejwcfukst, 


585 


N. 

NEW  ASSIGNMENT. 

The  second  count  b  titspn  (^ 
a  general  one)  does  notalwap*^ 
the  necessity  of  a  new  »w«»°^* 
it  ia  added  in  order  to  aroid  tlie  lo- 
cality. But  thtie  ciDBOt  be  t  oev 
assignment^  exo«t  where  ^  ^* 
special  plea:  and  if  the  ciscK»?» 
thati  on  a  special  plea,  the  plwBf 
may  be  driven  to  a  new  ais^BO*^ 
he  may  give  the  roartcrinew^ 
under  the  second  count  on  n«  p"^' 
SmitAuid  Another,assignctfof(-i-^f ' 
v.  Mi/ies.  *'^ 


479 


NEW  INN. 

A  surrender  of  chamben  mN^^"° 
to  the  treasurer  aod  aacicoti  w  tw 
society,  made  with  their  «i«b^^ 
the  intent  that  they  might  ffVA  tx^ 
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to  a  mirchawr,paMe8  theettate  to  $uch 
parduter  before  admistkm ;  and  there^ 
tore  in  caK  of  tbe  death  of  the  aurrcD. 
deree  before  admiftiooy  he  bmn^  only 
a  life  estate^  the  aocietv  nay  maiotain 
^ectmentforthem.  lh€  dm.  Worrjf 
and  Othera  ?•  MiUer  and  Aaodier, 
ezecotora.  398 

NEW  TRIAL. 
See  CosTS»  1. 

NON  PROS,  Judgment  of. 
Set  JusoM  BNT. 

NOT  GUILTY. 

1.  Qu.  Whether  it  may  oot  be  pleaded 
to  an  action  of  debt  on  a  penal  statute? 
Coppm  qui  tarn  ▼•  Carter.  462 

2.  Upon  a  devaatavit  against  execntorsy 
not  guihj  may  be  pleaded  aa  well  as 
nsi  deht.  ih. 

NOTE,  PROMISSORY. 

See  Bills  of  Exchange.  Evidence,  7. 
Witness,  7, 8. 

NOTICE. 

1 .  Notice  of  an  appeal  against  a  poor- 
rate  must  be  given  to  the  churchwar- 
dens or  overseers  of  the  parish  mak- 
ing the  rate,  by  the  17  Geo.  2.  c.  38. 
TMi  Kmr  v.  ihe  Ckurchwardeeut  &c. 
ofMaddem.  6*27 

2.  But  it  is  not  necessary  for  the  appel- 
lant to  give  notice  to  the  person  whose 
name  is  omitted  in  the  rate.  il. 

See  Bill  of  Exchangef  2,  S,  4,  5,  6. 
11,  12.  16,  17.  Insurance,  29. 
Plsaung,  22. 

NOTICE  TO  QUIT. 

1.  If  a  landlord  give  notice  to  his  tenant 
to  quit  at  the  expiration  of  the  lease, 
and  the  tenant  hold  over,  the  landlord 
is  entitled  to  double  rent :  and  a  se- 
cond noticedelivered  to  the  tenant  after 
the  expiration  of  such  notice,  to  quit 
9n  a  euhequent  day^  or  to  /fay  double 
remit  is  no  waiver  of  such  nrst  notice, 
or  of  the  douUe  rent  which  has  ac- 
crued under  it.  Messenger  v.  Arm- 
Strom,  53 

2.  Whm  the  term  of  a  lease  is  to  end 
on  a  precise  day,  there  is  no  occasion 


ibr  a  notice  to  quit;  because  the 
lease  is  of  course  at  an  end,  unless  the 
parties  come  to  a  fresh  agreement. 
tb.  A.  Right  dem.  Flower  v*  Darby 
and  another.  162 

3.  In  the  case  of  a  tenancy  from  year  to 
year,  there  must  be  half  a  yetu^i  no- 
tice to  quit,  ending  at  the  expiration 
of  the  year.  Rirht  dem.  Flower  r. 
Darby  and  Another.  159 

4.  Six  month/  notice  is  not  sufficient. 

ib.  163 

5.  There  is  no  (fistinction  between  houses 
and  lands,  as  to  the  time  of  giving  no- 
tice to  quit,    ^  ^         ib.  162, 8 

6.  Where  one  in  remainder,  after  the 
expiration  of  an  estate  for  life,  gave 
notice  to  the  tenant  to  quit  on  a  certain 
day,  and  afterwards  accepted  half  a 
year's  rent;  such  acceptance,  being 
only  evidence  of  a  holding  from  year 
to  year,  is  rebutted  by  the  previous 
notice  to  quit;  and  therefore  the  no- 
tice remains  good.     Sykes  dem.  Mur^ 

gotroyd    and    Wilkes   v.   cor. 

Blachtonef  J.  Tori  Sum,  ass.  1774, 
cited  in  Right  v.  Darbu.  ib.  161 

7.  In  an  ejectment  brought  by  Mr.  Dun- 
combsf  he  could  not  piove  the  time 
when  the  term  commenced,  and  the 
tenant  proving  it  to  be  di^erent  from 
the  time  to  quit  mentioned  in  the  no- 
tice, the  plaintiff  was  nonsuited.  Cor. 
Lord  Mansfeld  at  G  H.         ib.  161 

8.  In  ejectment,  EyrSf  Baron,  held  a  no- 
tice to  quit  at  Lad^-day  to  be  frimd 
facie  evidence  of  a  holdmg  from  Lady- 
day  to  Lady-dayf  till  the  contrary  was 
shewn.  Doe  dem  Puddicombe  v. 
Harris.  Sum.  ass.  VJ^^^i  Dorchester ^ 

ib,  161 

9.  Tenant  from  year  to  year  before  a 
mortgage,  or  grant  of  the  reversion, 
is  entitled  to  six  months'  notice  to 
quit  before  the  end  of  the  year  from 
the  mortgagee  or  grantee.  Birch  v. 
IVright.  380  &  382 

NUNC  PRO  TUNC. 
See  Judgment,  S. 

OBLIGATION. 
^««  Joint  Oaligatxok,  1.  . 

OFFICE. 


J 
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OFFICE. 

1.  The  Crown  may  exempt  persons 
from  serving  the  office  ot  constaUe, 
or  any  other  office  under  the  Crown* 
provided  there  be  a  sufficient  namber 
of  persons  left  to  serve  the  office. 
The  King  v.  T  Clarke.  686 

2.  A  younger  brother  of  the  Trinity 
House  is  not  exempt  from  servmg  the 
o$ce  of  headborough  or  consuUe. 

See  Mandamus. 

OFFICER,  COMMANDER, 

tic. 

See  Action  on  the  Caie.  Agent,  I. 
Court  Martial.  False  Impri- 
sonment. 

ORDER  OF  JUSTICES. 

See  Order  of  Removal.  Settle- 
ment. 

ORDER   OF  REMOVAL. 

1.  An  order  of  justices,  removing  nurse 
children  to  their  derivative  settlement, 
without  taking  notice  of  the  death  or 
settlement  of  the  parents,  is  good. 
The  King  v.  the  Inhabitants  of  Buckle- 
Buty.  164 

2.  The  evidence  of  the  hxher  in  such 
case  may  be  dispensed  with,  where 
his  attendance  cannot  be  procured.  iL 

3.  An  order  of  removal,  unappealed 
from,  is  only  conclusive  on  those  who 
are  mentioned  in  it.  So  that  if  only 
the  father  and  mother  be  removed 
thereby,  the  question  relative  to  the 
settlement  of  their  children  is  still 
open.    Rex  v.  Southowram,        353 

OVERSEERS. 

1.  A  specific  sum  of  money  received  by 
an  overseer  of  the  poor  is  not  such  a 
debt  as  can  be  proved  under  a  com- 
mission of  bankrupt  against  him,  be- 
fore his  accounts  are  delivered  in. 
The  King  v.  Eggington.  869 

2.  Where  a  parish  consists  of  several 
townships,  some  of  which  maintain 
their  own  poor,  and  have  overseers  se- 
parately appointed,  the  Court  will 
grant  a  mandamus  for  the  separate  ap- 


pointment of  overseers  for  the  it- 
maining  townships.  The  Kiag  t.  Sir 
W.  Horton  and  Another.         S74 

3.  Where  such  a  parish  has  imiKno- 
rtally  had  more  than  four  orcneofi 
that  is  a  proof  that  they  caooot  bm 
the  benefit  of  the4SJS£s.;aodcs• 
titles  each  township  to  have  lepnte 
overseers.  i^. 

4.  Wherever  there  is  a  coosubk,  there, 
&r.  there  is  a  township.  <!• 

5.  To  entitle  any  district  of  apsriab  to 
have  separate  overseers,  h  must  be 
shewn  to  be  a  township;  asdtbtthe 
pariah  cann  t  have  the  benefit  of  the 
43  Elix.  that  is,  cannot  maintaiDthar 
own  poor  as  a  parish.         li.  376)7' 

OWNERS  OF  SHIPS. 
See  Ship.    Ransom  Bill. 

OYER. 

1.  The  defendant  having  pleaded  letters 
patent  to  a  quo  v/arrantt  is/onni- 
tion,  and  made  a  profert  of  them, 
oyer  was  refused  in  another  term  hm 
that  in  which  the  prolert  was  mak^ 
The  King  v.  Amery*  1^ 

2.  Oyer  of  a  record  is  never  granted-  i^- 


PALATINEXIOUOTY. 
See  Trial,  %  3. 

PARISH. 
See  Overseers. 

PARK. 
See  Poor  Rate,  %  S. 

PATENT. 
See  Letters  Patent. 

PAUPER. 

1.  Where  an  allowance  is  ordcFcd  to  be 
paid  weekljr  to  a  painier,  it  is  doe  st 
the  beginning  of  tne  week.  TSt 
King  V.  J.  FeanJey.  S20 

2.  Whether  justices  of  the  peace  h2« 
not  the  power  of  committiD^a  psopcr 
for  refusing  to  answer  ^uestioDs  rt> 
tive  to  his  settlement  ?  Qwert.  Tv 
King  ▼.  Jackson,  ^^ 
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See  Junker  relative  to  Paupers ;  Ap- 
peal. Certificate.  Order  of 
RemovaL    Settlement. 

PAYING  MONEY  INTO  COURT, 
See  Money  pmd  Into  Court. 

PENAL  STATUTES. 
See  Not  Guilty.    Statutes 

PERFORMANCE, 
If  the  defeodants  prevent  the  perfor- 
mance of  a  condition  precedent  by 
their  neglect  and  default,  it  is  equal 
to  performance  by  the  plaintiffii.  no- 
tham  r.  The  East'Jndia  Company,  M5 


PERJURY. 

1.  To  found  an  indictment  for  perjury 
the  requisite  circumstances  are  these ; 
the  oath  must  he  taken  in  a  judicial 
proceedings  before  a  competent  juris- 
diction  ;  and  it  must  be  material  to  the 
question  depending^  and  false.  The 
King  ▼.  £.  Jlylett.  69 

2.  In  3ie  indictment  there  must  be  an 
allegation  of  time  and  place^  which  are 
sometimes  material  and  necessary  to 
be  laid  with  precision,  and  sometimes 
not.  ih, 

3.  A  complaint  havmg  been  made  ore  1 
tenus  by  a  solicitor,  before  the  chan- 
cellor, in  the  Court  of  Chancery,  of  an 
arrest  in  returning  home  after  the 
hearing  of  a  cause,  the  indictment 
stated  that  "  at  and  upon  the  hearing 
of  the  said  complaint^  the  defendant 
deposed,  l^c, ;"  this  is  a  sufficient  aver- 
ment that  the  complaint  was  heard.  70 

4.  The  complaint  of  the  defendant  be- 
ing that  he  was  taken  before  he  got 
to  his  own  house  in  the  parish  of  St. 
Martin  in  the  Fields^  innuendo^  his 
house  in  the  Haymarhet^  in  St.  Mar* 
tin*S9  &c.  The  innuendo  is  only  a 
more  particular  description  of  the 
same  house,  and  good.  69, 70 

5.  The  oath  being  that  the  defendant 
was  arrested  upon  the  steps  of  his  own 
door,  an  innuendo  that  it  was  the  outer 
doofy  is  |;ood.  -  ib. 

6.  Where  time  is  not  material,  it  need 
not  be  positively  averred,  and  if  under 
a  videlicet y  may  be  rejected,    ib.  70, 1 


PETITIONING  CREDITOR'S 
DEBT. 

See  Bankrupt,  Commission  of  2. 

PEW. 

!•  Possession  alone  of  a  pew  in  a  church, 
though  for  above  60  years,  is  not  a 
sufficient  title  to  maintain  an  action  on 
the  case,  even  against  a  wrong-doer, 
for  disturbance  in  the  enjoyment  of  it; 
but  the  plaintiff  must  prove  a  prescrip- 
tive right,  or  a  faculty ;  and  should 
claim  It  in  his  declaration,  as  appur- 
tenant to  a  messuage  in  the  parish. 
Stocks  V.  Booth,  4-28 

2.  But  possession  for  36  years,  where 
the  pew  is  claimed  as  appurtenant  to 
a  messuagCf  is  good  presumptive  evi- 
dence of  a  faculty.  Kogers  v.  Brooks 
et  fix.  M.  24  G.  3.  B.  R.        431, n/ 

S.  Trespass  will  not  lie  for  entering  into 
a  pew,  because  the  plaintiff  has  not 
the  exclusive  possession,  the  possession 
of  the  church  being  in  the  parson. 
Stocks  V.  Booth.  430 

See  Faculty. 


PLEADING. 

1.  In  replying  to  a  plea  of  infancy,  the 
plaintiff  must  shew  enough  in  his  re- 
plication to  maintain  every  part  of  the 
declaration.     Trueman  v.  Hurst.     40 

2.  If  a  replication  which  is  intire,  be 
bad  as  to  part,  it  is  bod  as  to  the 
whole.  40 

3.  A  declaration  entitled  generally  of 
the  teim,  relates  to  the  first  day  of  the 
term;  and  the  promises  and  breach, 
being  laid  on  the  first  day  of  the  term, 
may  be  presumed  to  have  been  made 
before  the  delivery  of  the  declaration : 
because  by  a  reference  to  the  antient 
practice  ot  declaring  ore  tenus^  the  de- 
claration cannot  be  supposed  to  have 
been  delivered  till  the  sitting  of  the 
Court  on  that  day.  Pugh  v.  Robinson. 

116 

4.  Where  two  judgments  referred  to  the 
same  day,  it  was  held  that  the  priority 
of  one  could  not  be  averred.  Lord 
Porchester^s   Case.    Tr.  23  Geo.  3. 

117,118 

5.  The  exceptions  in  the  enacting  clause 
of  a  sutute,  which  creates  an  offence, 
and  gives  a  penalty,  must  be  nega^ 

tived 
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tived  by  the  plaintiff  m  hit  dedin- 
don  I  not  so,  where  they  are  contained 
in  a  subieqaent  profiao.  SpUra  ▼• 
Parker.  141 

6.  In  debt  on  the  19  Gto.  2.  c.  39.  for 
the  penalty  of  50/.  for  impresaing  a 
mariner  in  the  West  In£a  trade*  the 
declaration  mutt  aver  that  he  had  not 
deserted  from  mny  of  hit  Majetty't 
thipt  of  war.  ih. 

?•  In  an  inferior  Court  the  declaration 
must  allege  that  the  money  was  had 
ami  receiveJwuhro  thejuritdictiont  as 
Weil  at  that  the  defendant  promised  to 
Aoy  w'ukiu  it.    Trevor  r.  IVall,  151 

8.  Where  one  count  of  a  declaration  in 
an  inferior  Court  is  not  hid  within  the 
juritdiction  of  that  Court,  and  the  da- 
maget  are  given  generallyt  the  objec* 
tioo  it  fSttal  upon  a  writ  of  error»  al- 
though there  it  another  good  count. 

ib. 

9.  A  tupersedeat  obtained  after  judg- 
ment cannot  be  pleaded  in  bar  to  an 
action  on  such  judgment.  Topping  v. 
Ryan.  278 

10.  Where  the  tame  plea  may  be 
pleaded,  and  the  tame  judgment  given 
on  two  countty  they  may  be  joined  in 
the  tame  dedarauon.  Browne  t. 
Dixon.  '     274 

11.  AstumpsU  and  trover  cannot  be 
joined.  ^  lb.  277 

12.  But  to  a  declaration  againtt  a  com- 
mon  carrier,  upon  the  cuttom  of  the 
realm,  a  count  in  trover  may  be 
added.  ih. 

18.  If  a  tenant  from  year  to  year  hold 
for  4  or  5  years,  either  he  or  hit 
landlord,  at  the  expiration  of  that 
dme,  may  declare  oo  the  demite,  at 
having  been  made  for  such  a  number 
of  years.  Birch  v.  Wright.  880 
Salk-  414.     Legge  ▼.  StrudvflcL 

14.  A  plea  by  an  heir  at  law,  who  wat 
tued  by  an  obligee  of  his  ancestor, 
that  he  claimed  to  retain  a  certain 
turn  for  money  laid  out  in  repairing 
the  premises,  cannot  be  supported. 
Shettltvuorth  v.  Neville.  454 

15.  Qusre  ?  Whether  necessary  repairt 
might  be  so  pleaded  ?  ib.  457 

16.  Quare?  Whether  not  guilty  maybe 
pleaded  to  an  action  of  debt  on  a 


penal atattute?  Cofpimqmtgmi.Cor' 
tor.  463 

17.  Upon  m  dtvatimvii  winst  cnoh 
tors,  not  iniiky  may  be  ueadfd  Si  veil 
MBnilde&r       ^  ik 

18.  Where  m  payee  of  a  bill  of  o^ife 
indorses  it  to  ^.  and  B.  at  «caion» 
they  may  dedaie  at  tnch  in  an  acboa 
mintt  the  acceptor.  Kag  sad 
Othera»  execstoins,  &c.  v.  Titm.  Vn 
Same  v.  M^Limnan.  187 

19*  A  coveoaot  ns  n  cfaaner<fsi^ 
^that  no  claim  thoiild  be  adniltd 
or  allowaooe  made  for  thoittoa^p, 
unlett  tuch  thort  tcmoaee  be  iRod, 
and  made  to  appear  oo  her  aninl  oo 
a  turvcy  to  be  taken  by  fov  sUp- 
wrightt,  to  be  indiflmntly  dbota 
by  both  partiea,"  it  not  a  coodiiioa 
precedent  to  the  plamtifi^t  ri^  of 
recovering  for  thort  toonwe^  but  u  s 
matter  of  defence  to  be  taken  adim- 
tage  of  by  the  defendant ;  and  the  not 
averring  peifonnanoe  it  no  gmead 
for  arrettmg  the  judgment,  HtAam 
V.  The  EastJndia  Com^m^.       6S8 

20.  If  a  kttor  covenant  for  quiet  cb^- 
^  ment  againtt  the  lawfid  let,  tu^  en- 
try, &r.  of  himtelf,  hit  hcin  and  as- 
signt,  the  declaration  for  a  bieadi  of 
tlw  covenant  need  not  eacpretsly  aO^ 
that  he  entered  claiming  titk»  if  the 
distuihance  com^ained  of  be  toch  as 
clearly  impeart  to  be  an  aitettioo  of 
rifirht.    Lloyd  T.  TornHes.  671 

21.  In  covenant  on  a  charter-nartj,  by 
which  it  wat  agreed  to  employ  a  dup 
of  which  the  phiintiff  wat  the  capttr, 
at  soon  as  sentence  of  c 
should  have  patted ;  the  i 
be  taken  to  mean  a  legal 
and  the  partv  tuing  for  the  b6f^ 
mutt  aver  that  the  thip  vat  an* 
demned  bv  a  Court  hxnag  conspe- 
tent  juritdiction.    Unwin  v.  Wolsdty. 

22.  In  t  plea  of  judgment  lecoicred  oo 
a  simple  contract,  pleaded  by  an  ad- 
ministrator to  debt  on  bond,  he  must 
aver  that  such  necovery  wat  had  be- 
fore notice  of  the  bond  debt.  Samov 
v.  Mercer.  &0 

28,  Where  the  defendant  boond  himsdf 
at  adffiinittrator  to  abide  hj  an  award 

to 
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to  be  made  touching  matten  in  dis- 
pute between  his  intestate  and  ano- 
tbcr,  and  the  arbitrators  awarded  that 
he»  as  administrator,  should  pay,  bti. 
he  cannot  plead  plene  adminisiravit  to 
debt  on  the  bond ;  for  by  submittmg 
to  the  award  he  has  admitted  assets* 
Barry  v.  Rush  691 

24.  Aner  a  rule  to  abide  by  a  special 
plea,  or  pkad  such  other  plea  as  the 
defendant  will  abide  by»  be  can  only 
plead  the  general  issue.  Hare  v. 
Lliiyd.  698 

25.  After  such  a  rule  the  defendant  may 
plead  the  general  issue,  and  give  do« 
tice  of  setoff.  Coekram  i.  RoherUmt 
M.mGeo.S.  698,  n. 

See  Costs,  9.     Infant,  5.     Oybr. 

P&ACTlCfc 

POLICY. 
See  IiiaiTBAiiCB. 


POOR- 


SeeOv. 


POOR  RATE. 

U  Lands  purchased  bjr  a  coo^any,  and 
converted  into  a  dock,  accordbg  to 
aa  act  of  parliament,  which  declares 
that  the  shares  of  the  proprietors  shall 
be  considered  as  pertemd  prepertyf 
are  rateable  to  the  poor  in  proportion 
to  the  annual  profits.  The  Kmg  ?.  the 
Dock  Company  of  Hatt.  219 

%  The  ranger  of  a  royal  park  is  rate- 
able as  such  to  the  poor  for  enclosed 
lands  in  the  park  yielding  certain  pro- 
fits.   Lord  Bute  v.  Gr'mdalL       338 

3.  But  he  is  not  rateable  for  the  herb- 
age and  pannage,  which  yiekl  no 
profits.  ih. 

4.  The  occupier  of  hmd  is  rateable^  and 
it  is  immaterial  by  what  temire  he 
holds  it.  «».  343 

5.  If  the  name  of  anv  person  be  omitted 
in  a  rate  made  mr  the  relief  of  the 
poor,  the  justices  ou^ht  to  ouash  the 
rate,  and  not  amend  it  by  adding  his 
name.  The  Ki^g  ▼.  TSe  Cknrckwar' 
dem,  &c.  rf  Maddenu  625 

6.  Notice  of  an  appeal  against  a  poor- 
rate  must  be  given  to  the  church- 
wardens or  Oferseers  of  the  parish 
making  the  rate.  tf  • 


7.  But  it  is  not  necessary  for  the  ap- 
pellant to  give  notice  to  the  person 
whose  name  is  omitted  in  the  rate.  ih. 

8.  Personal  property,  if  visible,  and 
yielding  a  certain  annual  permanent 
profit,  IS  rateable  to  the  poor.  J%e 
Ki^g  ▼•  Hogg.  787 

9.  So  that  a  house  and  engine  for  card- 
ing  cotton,  which  are  rented  as  one 
entire  subject,  and  described  by  the 
general  name  of  an  engineJiouse,  ma] 
berated. 

10.  So  may  the  profiu  of  a  wci^ 
machine-bouse.    The  Kmg  v.  St.  JVt' 
ehoUut  GbneesSer.  723,  n.  a. 

POSSESSION. 
See  Psw,  I. 

POUND-KEEPER. 
A  ponnd  keeper  is  bound  to  Fsceive 
efery  thing  oflered  to  his  cnrtody,  nad 
is  not  answerable  whether  the  tlung 
were  legally  impounded  or  not. 
BramdTtng  v.  Keni.  63 

POWER. 

1.  Under  a  power  of  appointing  a  real 
estate  to  the  use  of  such  ekUdamdekii-K 
drem,  5cc.  and  where  in  de&ult  of  ap- 
pointment the  estate  was  settled  **  to 
the  use  of  all  and  every  the  child  and 
children,"  an  exdosiTe  q^ntment 
to  one  is  good.  Swift  dem.  Hmulem 
and  ux.  r.  Gregew.  432 

2.  Under  a  power  of  appointing  real 
and  penonal  esute  **  to  and  amot^it 
such  of  the  testator^e  relations  ae  siaO 
he  Imtng  at  the  time  of  hie  deaths  in  such 
jusrtSf  snarest  andfrefortionst  i^eJ*  an 
exclusive  appointment  to  one  is  good. 
Spring  dem.  Titcher  t.  Biles  and  Ano- 
ther, JIf.  24  Gm.  3.  ^.  J?.       48&n. 

3.  A  lease  made  under  a  special  power 
hy  a  tenant  for  life  for  a  loi^ser  term 
than  his  own  life,  is  void  on  Hs 
death,  unless  the  power  be  strictly 
pursued.  Doe  dem.£liisi.Saiulham. 

705 

4b  So  that  under  a  power  to  a  tenant  for 

life  to  lease  lor  years,  rettrviiig  the 

usual  oovenautt,  (sfc.  a  lease  made 

by  him,  containing  a  proviso  that  in 

the  premises  were  blown  down 

i,  the  lessor  should  icboild, 

other- 
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otherwise  the  rent  should  cease»  ia 
void;  the  jury  finding  that  such  cove- 
oant  18  unusuaL  Boe  dem.  Elllt  ▼. 
Sandham.  705 

PRACTICE. 

1.  The  defendant  is  bound  to  search  in 
the  office,  whether  the  plaintiff*  has 
t>rought  in  the  issue  roll,  on  the  same 
day  that  he  signs  judgment  of  non 
pro6»  even  though  he  may  have 
searched  on  anotl^  day  on  the  ex- 
piration of  the  rule  to  bring  in  the  roll. 
Minns  ▼.  Baxter.  16 

2.  Proceedings  set  aside  because  the  bill 
of  MiddUi§x  was  served  in  the  dty  of 
London*     Borman  y.  Bellamy.     187 

3.  The  declaration  need  not  be  delivered 
to  a  prisoner  personally,  or  to  the 
gaoler,  unless  where  he  is  m  custody 
at  the  suit  of  the  same  pbintiff*  for  th« 
same  cause  of  action.  RoberUon  v. 
Douglas.  191 

4w  Service  of  a  latitat  at  eight  o'clock 
in  the  evening  of  that  day  when  it 
is  returnable  is  good,  though  the 
declaration  be  left  m  the  office  in  the 
course  of  the  same  day.  f^* 

5*  So  in  the  case  of  Ward  2nd  Wilkinson^ 
the  Court  refused  to  set  aside  the  pro- 
ceedings, though  the  notice  of  de- 
claration was  not  served  till  half  after 
ten  at  night.    '  192 

6.  The  plaintiff  roust  give  notice  of  his 
having  abandoned  a  former  committi- 
tur^  which  is  erroneous*,  before  he  en- 
ters a  second  rectifying  the  mistake. 
Topping  V.  Ryan.  227 

7.  When  a  defendant  who  has  been  con- 
victed on  an  indictment  comes  up  to 
receive  Judgment,  the  prosecutor  may 
i^ad  aftadaviu  in  aggravation,  though 
made  by  witnesses  who  were  examined 
at  the  trial,  which  affidavits  the  de- 
fendant is  at  liberty  to  answer.  The 
King  V.  Sharpness.  228 

8.  The  four  days  allowed  for  pleading 
in  abatement  are  both  inclusive. 
Jennings  v.  Webb.  277 

9.  Every  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleading 
IS  out,  and  cannot  be  pleaded  after  an 
imparlance,  unless  the  declaration  is 
deUvered  so  late  in  term,  that  the  de- 
fendant is  not  bound  to  pl«ui  to  it 


in  that  term ;  or  is  delivered  afk 
term ;  m  both  which  cases  the  defoxi- 
ant  may  within  the  four  days  iacksbr 
of  the  subsequent  terra  plead  ay  ^ 
in  abatement  as  of  the  precedes 
term ;  and  Sunday  is  one.  STS 

10.  Bail  in  error  must  be  pm  in  vithk 
four  days  after  final  juogioat  9^ 
ed,  without  reference  to  the  tigieof 
the  allowance,  or  serving  the  copj  of 
it.  The  service  of  t^  aOovsue  is 
only  to  bring  the  party  into  cOBtanpt 
if  he  proceeds  ;  for  the  aOovnce  ii 
of  itself  a  supersedeas.  Jasfus  ▼. 
Nixon.  f79 

11.  Ifa  writ  of  error  be  sued  oat  fae^ 
judgment  is  signed,  which  isfreaneat^ 
ly  the  case,  and  the  plaintiff  w  asc 
sign  judgment  till  after  the  ittun  i 
the  writ  in  ordw  to  avoid  Ac  ef- 
fect of  it,  and  then  sues  oat  exec& 
tion,  the  Court  will  set  aside  the  exe- 
cution. ^. 

12.  The  general  rule  respectifig  f^oiag 
judgments  for  non-appearance  is  tJm, 
where  by  the  writ  each  party  1b$  i 
day  in  Court,  and  the  defoidant  itij 
be  damnified  by  not  appesrin|r  Ix 
may  appear  and  demand  the  pbmQ^i 
and  if^  the  plainti£F  does  not  ^ipefft 
the  defiendant  is  entitled  to  sign  jwig* 
ment,  and  to  have  his  costs;  and  tbs 
even  thou^  the  writ  be  not  retunwlf 
as  upon  a  ra/iax,exigent,  or  Ssimiss. 
Dawes  v.  James.  37J 

13.  Judgment  may  be  signed  for  waot 
of  a  plea  at  any  time  after  nraity- 
four  hours  from  the  time  of  the  j^ 
demanded.  Duche  v.  Burgwrns.  ^ 

14.  Not  gmlty  pleaded  to  anactiooof 
debt  on  a  penal  statute  is  oot  sudi » 
nullity  as  warrants  judgmeat  w  be 
signed  for  want  ot  pka.  C^^ 
qui  tarn  v.  Carter.  *- 

15.  The  plaintiff'  after  judgment  snd  * 
writ  of^error  allowed,  hiring  bccoKC 
a  bankrupt,  hil'  asagnees  cawwt  sac 
out  a  scire  facias  in  their  own  saw 
to  compel  an  assignment  of  cnors  tiS 
some  judgment  be  given,  and  thrt^ 
must  be  done  immediately  sf»  ^ 
judgment ;  but  they  sbottW  hate  go^ 
on  with  the  writ  of  error  in  the  back- 
rupt's  name  till  judgment  ^^^ 
man  v.  Beyerf  in  Error,  ^ 
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16.  A^ssignees  of  a  bankrupt  cannot 
make  themselves  partners  to  the  re- 
cord in  an  action  commenced,  lie* 
by  the  bankrupt^  in  any  intermediate 
stage  of  the  proceeding ;  but  it  must 
be  immediately  after  juc^ment,  though 
an  interlocutory  judgment  is  sufficient 
for  that  purpose.  46S 

17.  Defendant  is  discharged  out  of  the 
custody  of  the  marshal,  because  there 
'was  no  acknowledgment  by  him  of 
the  defendant's  being  in  custody 
in  the  terra  in  which  he  waa  charged 
in    execution.     Fuher  t.  Sta\  ' 


18.  Judgment  as  m  case  of  a  nonsuit 
cannot  be  entered  on  the  plaintifPs 
lieglecting  to  carry  the  record  down 
to  trial,  where  the  defendant  might 
have  carried  it  down  by  proviso.  Ktng 
▼.  Pippiit.  492 

19.  A  rule  issued  in  the  vacation, 
though  tested  in  term  time,  requiring 
a  aheriff  to  return  a  writ,  is  irre^lar ; 
and  an  attachment  for  disobeymg  it 
will  be  set  aside  by  the  Court  on  mo- 
tion. Tke  King  v.  Jlu  Sheriff  of  Com- 
wall.  552 

20.  The  rule,  that  a  prisoner  who  is 
once  supersedeable  always  continues 
so,  only  holds  so  long  as  he  remains 
in  ike  eame  ctutody^  and  under  the  same 
process.  Rose  v.  Chris  (fields  591,  and 
the  London  Assurance  Company,  v* 
Perkins,  591,  n.  a. 

21.  So  that  if  a  prisoner  on  mesne  pro- 
cess were  supersedeable  for  any  irre- 
gulaiity,  he  cannot  take  advantage 
of  that,  after  he  is  charged  in  execu- 
tion, if  he  had  any  opportunity  of  ap- 
plying on  that  ground  before  ne  was 
charged  in  execution.  ib. 

22.  As  the  bail  in  error  cannot  surren- 
der the  principal,  they  are  not  en- 
titled to  relief,  though  the  principal 
become  a  bankrupt  pending  the  writ 
of  error.  •    Southcote  v.  Braithnvaite. 

624. 

23.  The  plaintiff  is  entitled  to  all  the 
costs  till  the  time  of  the  defendant's 
paying  money  into  Court,  notwith- 
standing he  afterwards  proceeds  in 
the  action.  Hartley  v.  Bateson,  629. 
Gnffiihs  V.  JVilUams.  710 


24.  A  demand  of  a  plea  before  the  de- 
fendant has  appeared,  or  the  plaintiff 
filed  common  bail  for  him,  is  a  nuUi- 
ty.     Cooke  v.  Raven.  635 

25.  Where  an  action  is  brought  on  a 
judgment  recovered  in  this  Court,  and 
after  judgment  the  defendapt  brings  a 
writ  of  error  and  obtains  a  rule  to 
stay  proceedings  in  the  mean  time, 
and  the  plaintiff  dies  before  judg- 
ment affiimed,  the  Court  will  not  per- 
mit judgment  to  be  entered  nunc  pro 
tunc,    nates  v.  Lockmood,  637 

26.  But  if  the  action  be  brought  on 
a  judgment  recovered  in  the  Com- 
mon Pleas,  the  Court  will  not  stay 
proceedings  pending  a  writ  of  error 
without  the  defendant's  giving  judg- 
ment in  the  second  action.  ib. 

27.  Where  a  corporation  ia  plaintiff  in 
a  civil  action,  leave  to  inspect  their 
books  is  granted  to  the  defendant 
of  course.  The  Mayor ^  &fr.  of  Lynn 
V.  Denton.  689 

28.  The  plaintiff  may  sign  judgment  if 
the  defendant  plead  in  abatement  af- 
ter the  four  days,  though  no  rule  to 
plead  has  been  regularly  served. 
Brandon  v.  Payne.  689 

29.  After  a  rule  to  abide  by  a  special 
plea,  or  plead  such  other  plea  as  the 
defendant  will  abide  by,  he  can  only 
plead  the  general  issue.  Hare  v. 
Lloydf  693.  Prout  v.  Dewar.       ib. 

30.  But  after  such  a  rule  the  defendant 
may  plead  the  general  issue,  and  u;ive 
notice  of  set-off  Cochran  v.  Robert^ 
son.  693,  n. 

31.  Where  the  defendant  carries  down 
the  record  by  proviso,  it  is  sufficient  if 
he  obtain  the  usual  rule  for  trial  by 
proviso  any  time  before  trial,  even 
though  it  be  obtained  after  he  has 
given  the  plaintiff  notice  of  trial. 
Kingy.  Pippett.  695 

32.  Paying  money  into  Court,  where  the 
demand  is  for  unliquidated  damages, 
by  a  judge's  order,  after  plea  pleaded, 
is  irregular :  but  if  the  plaintiff  take 
the  money  out,  he  thereby  waives 
the  irregxilarity,  and  cannot  afterwards 
have  a  verdict,  unless  he  recover 
more  than  the  sum  paid  in.  Griffiths 
V.  Williams.  710 

See 
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Sa  Jmrtiit  4U  io  Pnctice;  CoiTS. 
PiBAmii^. 

PRESUMPTION. 

1.  Tlie  dreumstaiice  of  twenty  yean 
hcmg  elapied  without  any  demand 
nadct  ia  of  itaelf  a  pretumpdon  that 
a  bond  haa  been  pud*  OiwM  v. 
Lifk.  270 

2.  Sariifactton  of  a  bond  maj  be  pre- 
aomed  within  a  lesa  period,  if  any  eri- 
denoe  be  ^iren  in  aid  of  the  presump- 
tion ;  aa  if  an  aecoant  between  the 
partiea  haa  been  aettled  io  the  inter- 
mediate time^  without  any  notice  hav- 
ing been  taken  of  such  a  demand,  ii. 

3.  But  in  either  case  it  is  only  a  ground 
on  which  the  jury  may  presume  satis- 
&ctioos  and  is  in  itselfno  legal  bar.  f3. 

4.  If  a  person,  claiming  a  toll  for  passbg 
over  an  highway*  can  shew  that  the 
fibetty  of  passing  over  the  soil,  and 
the  taking  of  toll  for  such  passage, 
are  both  immemorial,  and  that  uie 
soil  and  the  tolls  were  before  the  time 
of  legal  memory  m  the  same  hands, 
though  severed  since,  it  will  be  pre- 
sume that  the  soil  was  originally 
mnted  to  the  public  in  considera* 
tion  of  the  tolls ;  and  such  original 
grant  is  a  eood  consideration  to  sup- 
port the  oiemand.  LJ.  Peiham  ▼. 
Pkhrtgiih  660 

PRIORITY. 
Set  ExacxrriON)  S,  4,  5, 6.      Plead- 

PRISONER. 

1.  The  rule  that  a  nrisoner,  who  is  once 
snpersedeable,  always  continues  so, 
only  holds  so  long  as  he  remains  in 
ike  same  euitodtft  and  under  the  same 
furoeess-     Rose  ▼•  CkristfieUL       691 

5.  So  that  if  a  prisoner  on  mesne  pro- 
cess were  supersedeable  for  any  irre^ 
gnkritVy  he  cannot  take  advantage  of 
Uiat  aner  he  is  charged  in  execution, 
if  he  had  any  opportunity  of  ap* 
plying  on  that  ground  before  he  was 
charged  in  execution.  t^. 

3.  The  rule,  which  requires  that  an  at- 
torney on  the  part  of  a  prisoner  should 


be  present,  when  a  bond  and  wamsi 
of  attorney  are  executed  by  him,  oolj 
relates  to  persons  in  custody  os 
mesne  process.    JBircJk   ▼•  SAarkal 

715 
See  JuDGMOiTy  4. 

PRIZE-MONEY. 
Qtu  Whether  an  officer  under  arwt 
and  suspension  on  board  the  ieet  ke 
an  ofienoe  of  which  he  ia  afterwards 
acquitted,  is  entitled  to  prize-mosfy 
taken  during  such  arrest  vod  su^ko- 
sioo  ?  JoImstMe  t.  Suiiam  ete  Errer^ 
Exek.  Ch.  493 

PROBABLE  CAUSK 
Whether  such  and  tuck  fiurts  proved 
amount  to  a  probable  cause  or  not*  is 
a  question  of  law.  Johnsttmcv  Smttom 
in  Error,  Exck.  Ch.  545.  CmooBt. 
LomLn.  i^.  5» 


PROFERT. 


SeeOYVlu 


PROHIBITION. 

1.  Where  a  modus  is  pleaded  in  an 
Ecclesiastical  Court,  a  prohibidoa  may 
be  granted  any  time  befirejuial  sem^ 
Unce.     Darby  ▼.  Cozens.  SS2 

2.  A  prohibition  will  be  granted  to  a 
Court  of  appeal,  where  it  appears  that 
they  have  no  jurisdiction  o?er  the 
subject-matter,  even  after  they  have 
remitted  the  suit  to  the  Court  below, 
and  awarded  costs  against  the  ap^- 
lant,  and  though  the  party  appqriag 
for  a  prohibiuon  appeaka  to  that 
Court.  ai. 

3.  A  prohibition  issued  to  the  bishop 
of  Chichester,  who  claimed  a  right  to 
present  by  lapse,  under  pretence  of  his 
visitatorial  authority,  to  the  office  of  a 
canon  residentiary  of  his  churdi;  it 
bemg  a  freehold  office,  and  die  r^ 
of  election  thereto  in  the  dean  and 
chapter.  The  Bishef  rfChicheOer  ▼. 
Harward  and  Another.  65D 

4.  Whether  in  case  the  dean  and  dup- 
ter  neglca  or^  refnae  to  appoint  s 
canon  reaidentiaiy  in  vroper  tuoe^ 
the  bishop  by  firtne  ot  hia  geaenl 

power  may  ifpoM  fn 
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QMdref 


tiU  fuch  ekction  be 


had. 


PROMISSORY  NOTES. 
See  Bills  of  Exchaicgii    IiirAifTy  4. 

PROVISO. 

!•  Judgment  as  in  case  of  a  nonsuit 
cannot  be  entered  on  the  pbdntiiPs 
ileglccting  to  carry  the  record  down 
to  trial ;  where  the  defendant  mi^ht 
have  carried  it  down  by  proviso. 
King  ▼.  Ptppett.  492 

2.  Where  the  defendant  carries  down 
the  record  by  proTiso,  it  is  sufficient 
if  he  obtain  the  usual  rule  for  trial, 
even  though  it  be  obtained  after  he 
has  given  me  plaintiff  nocice  of  trial. 
Kmg  V.  Pippett,  695 

PROXY. 
Sti  CmcanTBR  Chvbch,  6. 

PURCHASE. 

Taking  a  gnut  of  a  copyhold  with 
i/.  fincy  1j.  heriot,  and  1/.  rent,  is  a 
purchase  within  9  Geo*  1.  c*  7.  /•  5. 
The  King  v.  H^arhSngion.  241 

5^  Dmvwu 

PURCHASER. 
S^e  ExBcniBNT,  16»  17. 


Q. 

QUALinCATION. 
See  Gams. 

QUARTER  SESSIONS. 

1.  Whether  when  the  Sessions  sute  facts 
fully  and  particularly,  from  which 
they  infer  fraud,  the  Court  of  i^.  R. 
can  draw  their  own  conclusion  from 
those  facts,  without  regard  to  the 
adjudication  of  the  Sessions.  Quere  f 
lie  Kmgv.The  Inhabitant*  of  IVood' 
lands.  261 

2.  An  appeal  agabst  a  conviction  on 
the  24  Geo.  S.  c.  21.  for  not  entering 
horses,  C^^.  must  be  to  theQuarter  Ses- 
sions next  after  the  conwction^  and  not 
after  the  e^eeution.     Proseer  t.  Hyde. 

414 


8.  The  Gout  ^  B.  R.  ordered  the 
Sesnons  to  hMniire  into  a  bet,  which 
meared  doubdul  on  the  original  or- 
der of  removalf  even  though  the 
Seiiioos  stated  no  case  for  the  opinion 
of  the  Court.   The  King  y.Margam. 

775 

Set  Atfeau    Ordbb  Of  Rkmoval. 

QUO  WARRANTO  INFORMA- 
TIONS. 

1.  lliesc  are  no  longer  granted  of 
course ;  but  the  Court  will  consider  all 
the  drcumstancet  of  the  case  before 
they  disturb  the  peace  of  corporations. 
The  Ki^g  V.  Staeey.  S 

2i  The  Court  will  not  grant  an  infor- 
mation in  the  nature  of  a  qno  war* 
roMto,  after  20  years'  quiet  possession. 

ih.i 

S.  But  even  after  20years'  quiet  posses- 
sion, the  king  may  prosecute  by  his 
attoniey.generaL  U^  S 

4.  Length  of  time,  thoogh  less  than 
twennr  years,  may  induce  the  Court 
to  refuse  such  an  information  under 
certain  circumstances.  U,  3 

5.  Fourteen  vears*  quiet  possession  held  a 
suiScidit  length  of  tmie  for  refusing 
an  mfonnation.  The  King  v.  Pih 
and  Braddoci.  T.  20  Geo.  2.  n.  8. 

a. 

6.  0.  fy.  information  aoainst  a  fieeman 
oFthe  borough  of  IVmcheltea  refbsed 
after  16  years'  acquiescence  under 
the  election  of  a  mayor,  (under 
which  the  defendant  claimed,}  where 
a  mere  blunder  was  committed,  as  to 
the  person  who  ought  to  have  pre* 
sided  thereat  in  the  absence  of  the  old 
mayor  whose  duty  it  was.  The  cor- 
poration consists  of  a  mayor,  jurats, 
and  freemen:  and  the  election  of 
mayor  is  made  annually  by  the J)ody 
of  freemen  out  of  the  jurats,  which 
latter  have  no  right  to  vote ;  and  on 
that  occasion  the  election  appeared 
to  have  been  held  before  the  new 
mayor  himself,  instead  of  the  oldest 
freeman.  But  all  parties  had  con- 
curred at  the  time.  The  King  v. 
Stacey.  tf .  i 

r.  Whether  the  Court  will  grant  an  in- 
formation to  impeach  a  derivative 
tide,   where  the  person  from  whom 
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it  was  derived  died  m  the  nndiitoxbed 
poMestiooofit.  QumrefTkeK'mg^. 
Stacey.  ^  ^ 

8.  Such  dtle  shall  not  be  impeached  by 
those  who  hafe  acqitiescea  and  acted 
under  it.  '*•  * 

9.  After  the  death  of  the  mayor,  Blaci- 
stone^  J.  would  not  suffer  his  eligibi- 
lity to  be  disputed,  but  merely  the 
fact,  whether  he  was  mayor  or  not, 
which  the  corporation  books  shewed; 
and  if  he  was  in  fart  mayor,  it  was 
to  be  uken  that  he  had  been  regularfy 
80.  The  King  T.  Spearing,  Sfinng 
aisi^es,  at  Winchester ^  1771.       tb- ^ 

10.  Where  any  one  of  several  issues  in  a 
quo  warranto  information  is  found  for 
the  prosecutor,  on  which  judgment  of 
ouster  is  given,  he  is  entitled  to  costs 
on  aU  the  issues.  The  King  ^.Domfnes. 

4f53 

11.  Accepuncc  of  charters,  and  their 
validity:  and  pleadings  in  quo  war- 
ranto informations.  See  the  King  v. 
jimery.  ^*^^ 

R. 


RANSOM  BILL. 

1.  In  the  case  of  a  ransom  bill,  the 

'  owners  are  not  liable  beyond  the  va- 

lue  of  the  ship  and  cargo.     Helltf  v. 

Grant,  T.  23  G.  S.  cited  in  Totes  v. 

Hall.  .      .      J^ 

2  But  a  promise  by  a  captain  ot  a  ship, 
'  on  behalf  of  his  owners,  when  the  ship 
was  taken,  to  pay  monthly  wages  to 
one  of  the  sailors,  in  order  to  induce 
him  to  become  a  hostage,  is  bmdmg 
on  the  owners,  although  thw  aban- 
don  the  ship  and  cargo.     TaUs  v 

Hall  ^  35 

S   huare  ?  Whether  after  a  capture  and 

'  ransom,  the  owner  is  liable  to  pay 

wages  for  the  time  which  elapsed  pre- 

vious  to  the  capture  ?  th*  79 

5«  Ship,  2,  3. 

RATE. 
See  Poor-Rate. 

RECOGNIZANCE. 
See  Certiorari,  1.  or  Costs,  5. 


RECORD. 

1.  AbiUof  Middlesex  filed  of  recw* 
as  of  the  24  Geo,  S-  when  it  ought  to 
have  been  of  the  25ih,  m^ 
amended  agreeable  to  the  trtt 
Green  v.  Remut.  ^ 

2.  The  principal  circumstance  wbm 
guides  the  discretion  of  the  Cowtm 
applicatioos  to  amend  any  of  »r 
records,  or  other  proceedings,  b  to 
there    is  sonaething  to  amend  ^. 

RECORDARI  fadas  bqodm. 
See  Costs,  IS. 

RECOVERY. 
See  Remainder. 

RECTOR. 
See  Lbctursr.  « 

REMAINDER. 

1.  jf.  tenant  for  years,  remaioderto  A 

for  life,  remainder  to  the  first  tsd 

other  sons  of  B.  in  twl,  rcmaDder  to 

B.  in  tail;  Jf.  and  B.  join  inalcaic 

and  release  to  make  a  tenant  to  tk 

praeife,  and  suffer  a  recoveiy;  tw 

esute  tail  limited  to  the  sow  of  ^. 

is  not  devested  by  the  recovery,  i»r« 

there  any  forfeiture  of  the  respecme 

estates  of  J.  and  B.    Swtk  de^ 

Richards  v.  Cl^ord.  ^ 

2.  By  such  recovery  B.  only  bintd  h« 

reminder  in  tail,  subsequent  to  the 

remaind<?r  in  tail  to  his  first  md  otii^ 

sons. 

See  Devise,  S. 


REMOVAL. 
See  Order  of  Removal. 

RENEWALS  OF  LEASES. 
See  Finks.    Bonds. 

RENT. 

1.  Bankruptcy  is  a  plea  to  an  acti(»  ^] 
ddt  on  the  reddendum  in  aleasc  /*  ^ 
homy.  Marlowe.  ^' 

2.  Whether  bankruptcy  is  a  pica  to  ^ 
action  of  covenant  for  rent  Qutrt^ 
Ludford  y.  Barher.  ^ 
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^£e   BONBB.     DiSTRBaS.    EviDEMCXi  S. 

L.ANi>i.OiU>  and  Tenant,  1. 

REPAIRS. 

When  not  pleadable  by  an  heir  to  debt 
on  bond ;  S^e  PLEADiNGSy  14»  15. 

REPLICATIONS. 
See  Pi.BAi>n«G8,  ]» 2. 

REVERSION. 
5rr  Devise,  ].     Remainder. 

ROBBERY, 
Set  Carriers,  !» 2. 

RULE. 

A  rale  issued  in  the  Tacatiooy  though 
tested  in  term  time,  re<|uiring  a  shenff 
to  return  a  writ,  is  irregular ;  and  an 
attachment  against  him  Tor  disobeying 
it  will  be  set  aside  by  the  Court  on 
motion.  TAe  Kit^  ▼.  The  Sheriff  of 
CorntuaiL  552 

s. 

SCIRE  FACIAS. 

1.  A  Scire  facias  to  revive  a  judgment, 
entered  on  a  bond  securing  an  an. 
nuity,  granted  before  the  17  Geo.  8. 
r.  26.  /•  2.  commanding  that  no  ac* 
iion  shall  be  broueht  on  any  judgment 
already  entered,  funless  certain  requi- 
sites were  complied  with,)  is  an  ac- 
tion within  that  clause.  Fenner  v. 
Evam.  267 

2.  A  scire  facias  to  revive  a  former 
judgment  is  so  far  a  continsation  of 
the  same  action,  that  if  the  plaintiff's 
testator  had  agreed  not  to  bring  a 
writ  of  error  in  that  former  action, 
such  agreement  shall  bind  his  exe- 
cutors upon  the  scire  facias  being 
brought  against  them.  Executors  of 
Wright  V.  Nutt  in  Error.    '         388 

See  Bankrupt,  Assignees  of. 

SCOTLAND. 
See  Game,  1.    University. 

SECURITY, 
^^f  Judgment,  4*. 


SEPARATE  MAINTENANCE. 
See  Baron  and  Feme,  1, 2,  3,  7,  8. 

SERJEANTS  AT  LAW. 
Appointed.  14*7,  268,  551 

SERVANT. 
See  Government.    Master  and  Ser- 
vant.   Settlement  by  Hiring  and 
Service.     Slander. 

SESSIONS. 
See  Quarter  Sessions. 

SET-OFF. 

1.  A  broker  with  a  commission  del  cre- 
dere cannot  prove  under  a  notice  of 
set-off  a  loss  upon  a  policy,  happening, 
before  a  bankruptcy,  in  an  action  by 
the  assignees  o/the  bankrupt,  for  pre- 
miums upon  policies  underwritten  by 
him,  and  for  which  he  had  debited 
the  broker ;  but  such  a  loss  may  be 
8et*off  under  the  general  issue.  Grove 
V.  Dubois.  112 

2.  After  a  rule  to  abide  by  a  special 
plea,  or  plead  such  other  plea  as  the 
defendant  will  abide  by»  he  may 
plead  the  general  issue,  and  give  no- 
tice of  set-off.  Cociran  v.  Robertson  ^ 
M.  20  Geo.  3.  693,  n. 

S.  Where  a  prisoner  in  execution  is  dis- 
charged by  the  consent  of  his  credi- 
tor, upon  giving  a  fresh  security  to  sa- 
tisfy the  judgment;  and  that  security 
is  afterward  set  aside  oh  account  of  a 
mere  informality;  the  judgment  is  sa- 
tisfied, and  cannot  be  set  off  against  a 
demand  of  the  prisoner.  Jaques  v. 
Withy.  551 

SETTLEMENT. 

See  Quarter   Sessions.     Order  of 
Removal. 

Settlement  by  Apprenticeship, 

1 .  Where  there  has  been  such  an  agree- 
ment between  the  master  and  the  ap- 
prentice to  give  up  the  indentures,  as 
that  to  an  action  of  covenant  brought 
by  the  former,  the  latter  could  plead 
the  matter  in  bar ;  or  so  as  to  enable 
the  apprentice  to  bring  trover  or  de- 
tinue for  the  indentures  on  the  master's 
refusing  to  deliver  them  up ;  the  in- 
dentures 


sas 
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fiir  f  be  pwrfott  of  cMbimg  the  i|»- 
prcmioe  to  «io  m  aettkoNnt  by  bir- 
mjr  and  wemettAoMJtk  the  indenturet 
•tOl  snbfift  IB  bcL  TkeKmgi.  Bar* 
hertofi.  199 

2L  But  when  indeuluiet  of  ippvBtice^ 
•hip  still  tobiMt  io  pomt  ot  law,  and 
the  pauper  baa  aerted  another  maater 
under  an  idea  that  the^f  were  rdin- 
ijuithed,  no  aettlement  ia  gained  by 
such  senrice,  ckher  aa  an  apprentioe, 
or  as  an  hired  servant.  Tki  KtMg  ▼• 
SoMdford.  281 

3.  An  aupprentice  cannot  gain  a  aettle- 
ment m  a  diftrent  parish  by  serving 
another  maatert  nnlesa  there  be  «n 
express  consent  of  the  original  master 
to  the  particubr  service :  a  mere  re- 
commendatioo  ia  not  sniEcient.      H* 

i.  The  latter  part  of  the  service  of  an 
mrentioe  may  be  joined  to  the 
tanner,  notwithatanding  any  intervene 
ing  service.  ih. 

SBTTLKUnvT  hy  Certificate, 

1.  A  aecond  cefti6cate  to  a  pauper  dis- 
chaivea  a  former  one  given  by  the 
same  parish.  The  Kmr  v.  St.  Peier, 
Derlji  218 

2.  Ifanarisharedeaironstogctridofa 
certincatey  it  is  incumbettt  on  them  to 
shew  clearly  some  matter  in  discharge 
thereof)  and  the  Court  will  not  fre» 
sume  such  discharge  from  other  £iicts. 
The  King  v.  IVaMmgimu  241 

S.  A  certificated  man  may  gain  a  set- 
tlement by  residing  40  days  on  his 
own  estate,  th.  The  King  v.  Cold 
JikiM.     Bur.  Set,  Ca.  450 

4.  A  volunury  gift  of  an  estate,  al- 
though  under  the  vahie  of  SOI.  and 
40  days'  residence  thereon,  will  give  a 
aettlement    to    a    certificated    man. 

tf.  241 

5.  A  certificate  given  to  a  pauper  is  an 
indemnity  to  the  parish,  to  which  the 
pauper  is  going,  from  the  conse- 
quences of  permitting  him  to  reside 
Sere.     The  King  v.  Newmgton.  S56 

%,  A  temporary  a&<'nce  for  a  particu- 
lar purpose  will  not  discharge  a  certi- 
ficate, ib, 

7.  But  if  the  pauper  quit  the  parish,  to 
which  the  certincate  is  given,  without 
6 


any  intention  of  letmwng,  tliecerti^ 
cateisataa  end.  356 

8i/Vn  Older  of  removal,  a^odgiag  dis 
the  pauper  was  aetded  at  ^.  1^  «Rri^ 
^  aear^fieaUt  waa  confirmed  it  die 
Sesaiooaon  the  merits;  on  its  bM 
stated  by  the  SeanoBS  accan&igto£> 
rection  Mm  die  Court,  that  the  cfiti. 
ficate  waa  not  ^ned  by  a  nugnitf  of 
the  chmrhwardena  and  overseen  i 
J.  thia  Cooft  ^oaahed  the  ordea 
The  Khig  w.  Mmr^am.  775 

^xmxgaan  hji  Eaeite. 

1.  Taking  a  giant  of  a  copfhold  «it& 
\$.  fin^  1/.  berioi,  and  li.  icat,  ii  i 
purchase  within  9  Ge^.  l.r.  7./*5. 
TheKing^  WarOngm.  ^^i 

2.  A  vohmtary  nft  of  an  estate^  tlungii 
under  the  vJue  of  10/1  wiD  give  a 
aettlenaent,  whether  the  doacebei 
certificated  man  or  not.  '^' 

SBTTi.n«T  hy  Hiring  and  ^erm. 
1.  Where  the  master  innatsd  oo  tanii^ 
away  his  servant,  and  threw  down  bis 
wages,  which  the  other  took  ap,  and 
then  went  away,  and  after  the  expin- 
tionof  six  daysretnned  atdiesMTM^ 
re^tt^  and  served  the  wnaflKkrof 
the  year,  the  absence  was  ootpoffd 
by  the  subsequent  return.    7Ir  Ke^ 

2/ Absence  can  only  be  puigedt  wfc^ 
the  aa  itself  is  donbcfiil.  J|; 

8.  Hirinjrand  aervice  from  the  day  «* 
old  Jlfir/fw«fl/-<&y,umil  tbeoWiw^ 

ttmnttt-de^  followmg,  is  n^^^ 
give  a  settlement.    TheKag^*^^ 

4.  No  setdement  is  gained  by tte»f 
and  service  for  leas  thaa  »  jeff» 
dioudi  the  master  tell  die  "itaDt  «j 
die  time  of  the  hirinjr,  diat  be^ 
not  belong  to  the  pansh,  sod  the  Ses- 
sions state  such  contracts  tobe  w 
dttlent.    TheKin^^.Mmkf.  ^ 

5.  If  a  servant  be  hired  finom  ^••^ 
to  Michaelnuu  following,  wi  Wow 
Michnelnuu-de^  hia  master  ofier  to 
hire  him  from  Michatinuu  for  i^ 
at  certain  wages,  to  which  ^'^ 
not  agree,  but  remains  in  the  wfl* 
tiU  die  second  day  after  Mkie^i 
working  as  usual,  and  that 
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the  offer)  and  serves  a  part  of  the  year ; 
the  service  under  the  latter  hiring 
commences  on  the  ArichaelmaS'Jayy  ana 
may  be  coupled  with  the  former  service, 
lo  as  to  give  a  settlement.  The  Kivg  v. 
Sulgrave.  778 

Srr  Settlement  /^  iipftrenflcethip^  1, 
2,  3,  4. 

Settlement  by  Marriage, 

Bastards  are  within  the  meaning  of 
the  marriage  act,  26  Geo,  S.  c,  33. 
which  requires  the  consent  of  the  fa- 
ther, guardian,  or  mother,  to  the 
marriage  of  persons  under  age,  who 
are  not  married  by  banns.  The  King 
V.  HodnttU  96 

Settlement  hy  taking  a  Tenement  of 
lb/,  a  Year. 

1.  A  cattlegate  is  a  tenement  within  the 
13  &  14  Car.  2.  r.  12.  so  as  to  en- 
able the  occupier  of  it  to  g^nin  a  set- 
tlement.    The  King  v.  Wixley,     137 

2.  It  is  not  necessary  that  money  should 
be  paid  by  way  of  rent  for  a  tenement 
under  the  13  &  14  Car.  2.  c.  12. 
Repairing  gates  is  equivalent  to  rent. 

ib. 

3.  A  fraudulent  renting  of  10/,  per  an- 
numf  will  not  give  a  settlement.  7'he 
King  V.  IVooMandt,  261 

4.  Where  the  pauper  rented  a  meadow 
for  ten  guineas  a  year,  and  did  not 
stock  it,  but  let  the  grass  for  the  first 
half  year  to  /f .  B.  for  three  guineas, 
who  stocked  it,  and  pid  him,  and 
then  the  pauper  paid  his  landlord 
half  a  year's  rent,  and  then  let  the 
mowing  of  his  meadow  to  his  land- 
lord for  five  guineas,  and  the  after- 
grass for  two  guineas,  and  at  the  end 
of  the  year  received  two  guineas 
from  his  landlord  on  the  balance  of 
accounts ;  the  Sessions  adjudged  this  a 
fraudulent  taking,  which  the  Court 
confirmed.  ib. 

5.  Where  the  pauper  rented  the  fishery 
of  a  pond  with  the  spear-sedge,  flags, 
and  rushes,  growing  in  and  about  the 
same,  for  10/.  a  year,  «*the  Court 
understood  that  the  soil  passed  with  it, 
and  that  it  was  a  tenement  within  the 
•Utute  9  &  10  ^.  3.  c.  11,"  The 
KtM  Y.  Old  Alresford.  S58 


6.  The  fact  of  the  pauper's  taking  a  te- 
nement of  10/.  a  year  is  sufficient  to 
give  a  settlement,  though  the  lessor 
may  have  no  title.  3.58 

7.  Where  a  pauper  rented  a  tenement 
of  8/.  a  year  in  A.^  and  held  another 
of  2/.  10/.  per  annum  in  B.  under  a 
parol  demise  from  his  brother  to  hold  as 
long  as  the  brother  pleased j  and  to  be 
taken  by  him  again  when  he  pleased^ 
and  was  to  pay  nothing  for  it,  this 
was  held  a  sufficient  taking  of  a  tene« 
ment  of  iOLjier  annum  under  the 
13  and  14  Car.  2.  c.  12.  for  the 
purpose  of  givmg  the  pauper  a  settle- 
ment.    The  King  v.  Fillongley.    458 

8.  The  criterion  by  which  the  Court 
form  their  judgment  is  not  the  ability 
of  the  party  coming  to  reside  on  a  te- 
nement of  10/.  a  year  ;  for  if  a  person 
be  trusted  with  a  tenement  of  that 
value,  even  out  of  charity,  that  is 
sufficient.  ib, 

9.  Where  a  pauper  was  permitted  by 
several  persons,  having  a  right  of 
common,  to  occupy  a  tenement  of 
10/.  a  year  value  as  a  reward  for  his 
service  as  a  herd,  it  was  held  that  that 
gave  him  a  settlement.  The  service 
of  the  pauj^er  was  equivalent  to  his 
paying  i  ent.     The  King  v.  Mellrid^e. 

See  Witness,  6. 

SHERIFF,  BAILIFF,  &c. 

1.  An  agreement  in  writing  to  put  in 
good  bail  for  a  person  arrested  on 
mesne  process,  at  the  return  of  the 
writ,  or  surrender  the  body,  or  pay 
debt  and  costs,  made  by  a  third  per- 
son with  the  bailiff  of  the  sheriff  in 
consideration  of  his  discharging  the 
party  arrested,  is  void  by  23  N.  6. 
c.  10.     Rogers  v.  Reeves.  418 

2.  The  security  in  such  cases  must  be  in 
the  particular  form  marked  out  by 
the  statute,  otherwise  it  is  void,  and 
the  statute  requires  the  bond  to  be 
given  to  the  sheriff^  as  such,  for  the 
appearance  of  the  party,  and  for  no 
otner  purpose.  ib.  421,  2. 

3.  The  obligation  being  given  to  the 
sheriff's  bailiff  is  bad  :  for  it  must  be 
to  such  officer  as  has  the  return  of 
process.  ib. 

SI  4.  Tres- 


t»e 
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4.  TretpiM  wQl  not  lie  by  the  asdeneei 
of  a  bankrupt  against  a  sheritt  for 
taking  the  b^knipt's  goods  in  execu- 
tion' after  an  act  of  bankruptcy,  and 
before  the  issuing  of  the  coniniission» 
notwithstanding  he  sells  them  after  the 
issuing  of  the  commission,  and  after  a 
provisional  assi|rnmenty  and  nodce 
from  the  provisional  assignee  not  to 
•ell.  Smiih  and  Another  assignees  of 
Clarh  T.  MiUes.  475 

5.  The  sheriff  or  his  officers  shall  not  be 
trespassers  by  relation,  if  the  first  tak- 
ing were  lawfuL  ii,  480,  1 

6.  Where  two  writs  of  Jeri  facia* 
agabstthe  same  defendant  are  deliver- 
ed to  a  sheriff  on  difierent  days,  and 
no  tale  is  actually  made  of  the  defend- 
ant's goods,  the  first  execution  must 
have  die  priority,  even  though  the 
seizure  were  first  made  under  the  sub- 
se<]^uent  execution ;  and  if  the  person 
claiming  under  the  second  exepitjoa. 
pay  the  sheriff  the  amount  of  the  debt 
under  the  first  execution  for  his  secu- 
rity, the  Court  will  not  compel  the 
sheriff  to  refund  that  money  on  mo- 
tion. Hutehttuam  v.  Johnstone,     729 

7.  But  where  the  sheriff  had  ^ven  a 
bill  of  sale  to  the  person  claiming  un- 
der the  second  execution,'  that  was 
held  to  bind  the  sheriff.  Rybot  v. 
Peckham^  M.  19  G.  3.  731,  n. 

See  Attorney,  2. 

SHIP. 

1.  The  owner  of  a  ship  is  not  liable  be- 
yond the  value  of  the  ship  and  fireight 
under  7  Geo.  2.  r.  15.  /.  1.  in  the 
case  of  a  robbery  in  which  one  of  the 
mariners  is  concerned,  by  giving  in- 
telligence and  afterwards  sharing  the 
spoil.     SutUim  V.  Mitchell.  18 

t.  A  promise  by  a  captain  of  a  ship  on 
behalf  of  his  owners,  when  the  ship 
was  taken,  to  pay  monthly  wa^s  to 
one  of  the  sailors  in  order  to  induce 
him  to  become  a  hostage,  is  binding 
on  the  owners,  although  they  aban- 
don the  ship  and  cargo.  Tatet  v. 
HaU.  73 

S.  Qti.  Whether  after  a  capture  and 
ransom,  the  owner  is  liable  to  pay 
wages  for  the  time  which  dapsed 
previoijis  to  the  capture  ?  a.  79 


See  Biix  OF  Laoikg,  1,  2.    Cw. 

TRACT,    1,  ?,  3,      RaRBGM  BiU,  1. 

SISTER. 
See  Custom,  1. 

SLANDER. 

1.  A  servant  cannot  maimaiB  as  aoin 
against  his  former  mastetforwora 
s^ken,  or  a  letter  writteo  by  h»  e 
giving  a  character  of  a  semit,  cy 
less  the  latter  prove  the  malice,  ^ 
well  as  fidsehood,  dF  the  charge ;  ers 
though  the  master  make  ipedt: 
charges  of  fraud.  WutJuntm  i. 
Hawkins.  HO 

2.  There  may  be  an  impliedjsstificsicE 
ofalibd,  or  of  slander,  from  tbe  oc- 
casion, fas  if  read  is  a  judicial  pr;- 
ceedbg,]  as  well  as  on  acooov  of'tk 
subject  matter.  i- 

Seel^BEL. 

SMUGGUMG. 

1.  By  24  Geo.  8.  e.  47.  aadtkrasv 
laws,  the  forfeiture  <^a  Tcsseialtac^ 
the  moment  an  act  of  sosg]^  J 
done,  so  as  to  avoid  mesne  ixr- 
brances  or  alienations  betvc«B  tU 
time  and  the  time  of  coDdamutoo. 
Lockyer  and  Othen  v.  Ofn*     ^ 

2.  But  the  Crown  is  not  eotokd  »  or 
intermediate  earmngs  of  the  Tes»L 

8.  Neither  is  the  actual  prapeftjof  ir 
vessel  altered  till  after  die  soz.t. 
though  it  may  be  before  cfiodeouw- 
•    tion.  - 

4.  Custom-house  oficen  maf  ^^' 
for  the  forfeiture  within  three  \^ 
after  the  &ct  committed ;  »d  che  «:- 
tomey-general  may  file  si  \s&^ 
tion  at  any  time  whilst  the  ship  l'  = 
being.  ^.-Si 

SOUTH-SEA  COMPANY. 
See  CoVRMAMT,  2. 

SPECinCATIGN. 
See  Lrtters  Patrnt,  %  S,  4. 

STAMPS. 
An  unstamped    agreement  to  ^.  * 
share  of  a  ticket  in  the  ktteiyi  ^ 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


831 


the  tickets  are  depoeited  with  the 
commtMionersy  is  within  the  penalty 
inflicted  bv  the  21  sec.  of  22  Geo.  3. 
c.  47.       ihe  King  v.  Hawhworth. 

450 
5/r  Lkase9  6»7. 

STATUTES. 

1.  The  exceptions  in  the  enacting  clause 
of  a  statute^  which  creates  an  oflence 
and  gives  a  penalty*  must  be  nega- 
tived by  the  plaintiff  in  his  declara- 
tion.    Spieresv.  Parser.  141 

2.  Not  80,  where  they  are  contained  in 
a  subsequent  proviso.  «3. 

5*  Nor  if  they  are  contained  in  a  subse- 

Suent  statute,  in  which  case  the  de- 
»dant  must  shew»  by  way  of  defence, 
that  he  comes  within  such  exceptions. 
The  King  v.  S.  Hall.  922 

4.  And  where  a  prosecutor  in  hisiflfor- 
mation  negatives  some  of  the  excep- 
tions which  he  need  not,  they  may  be 
rejected  as  surplusage.  ii- 

5.  Where  the  words  of  a  statute  are 
doubtfulf  general  usage  may  be  called 
in  to  explain  them:  but  where  they 
are  clear,  the  usage  of  a  particular 
place  cannot  control  them.  The  King 
V.  Hogg.  728 

Edward  L 

6  E.  1.  c.  1.  (GlottdJter.)       1U  45S 
13  E,  1.  //.  1.  {JVestmlntter.  2)         72 


Henry  VI. 
23  H.  6.  €.  10. 

Edward  IV. 
1  E.  4.  €.  1. 

Henry  VIII. 

5  H.  8.  e.  6. 
28^.  8.  r.  15. 
27  H.  8.  c.  3. 
27^.8.^.24. 
32  H.  8.  e.  40. 
34  &  35  ir.  8.  c.  26.  /.  10. 


418 


586 


682 
372 
741 
582 


583,  6 


Elizabeth. 

18  EL  c.  3.  /.  2. 

^  EL  e.  IS.  {Hue  amd  Cry.) 


622,  3 
45 
45 

•    872 

45 

118 


373 


48  J?/.  ^.2. 


98 

72 

g9,3f4i7,726,7 


James  I. 

1  Ja.  1.  c.  15. 
1  Ja.  1.  c.  27. 

3  Ja.  I.  c.  13. 

4  Ja.  1.  c.    3. 
7  Ja.  1.  c,  11. 

21  Ja.  1.  c.  31. 

Charles  II. 
iS  Car.  9L  iL2*  c.% 
13  &  14  Car.  2.  c.  12.    98, 137,  244, 

416, 458 
16  &  17  Car.  2.  e.  8.      151,  280, 624 

22  Car.  2.  c.  1.  -  320,  2 
22  5c  23  Car.  2.  c.  10.  «  163 
22  5c '23  Car.  2.  c.  25.  44, 125 
29  Car.  2.  e.  3.  ^  729 
29  Car.  2.  e.  7.  /.  6.            -         265 

William  and  Mary. 
IW.^M.  c.  18.  .  322 

4  5C5/F.  5t  Jlf.r.21.  192,  3 

SW.taM.c.M.  .  103 

William  III. 

6  Sc  7  IT.  3.  f .  4.            -  682 

8&9^.  3.  f.  11.  /.6.  388 

8  5c  9  /r.  3.  r.  30.       .  247,  778 

9  5clO»^.  3.  4  11.  244,358 
10  5c  11  W'.  3.  f.  16.  •  633,4 
10  5c  11  ^•3.  r.  33.  -        682^ 

Anne* 

3  5c  4  w^yi.  r.  a  /•  7.  -        408 

4  An.  c.  16.  -         381,  4,  45S 

5  -^if.  r.  8.  ^^t/  of  Union.)    48,  51 

5  An.  f.  14w  .            44, 125 

6  An.  c.  31.  •            28 

7  -^a.  tf.  16.  -  58 
9  An.  c.  20.  -  453 
9  An.  C.25.  -            44 

10  An.  e.  14.  -  28 

10  An.  c.  26.  /.  109.  -        462 

\2  An.  U.  2.  e.  12.  -  401 

George  I. 

1  Geo.  1.  e.  5.  i.  6.  •            71 

1  Gea.  1.  //.  2.  c.  10.  397,  402 

6  Geo.  1.  f.  22.            -  93 

7  G^o.  1.  tf.  28.  -  93 
7  Geo.  1.  r.  31.  18,93,600 
9  Gw.  1.  c.  7.  /.  5.  -  241 
9GC0.1.C.22.  -             71 

312  10  Geo. 


832 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


10  Geo.  1.  c.  10. 

525 

11  Gio.l.  r.  18. 

423 

George  II. 

2  Geo.  2.  e.  2*. 

235 

4  Ceo.  2.  r.  24. 

93 

4  Gifo.  2.  r.  28. 

445 

5  G^<?.  2.  f.  30. 

93,  11%  158. 

361,481 

7  G^<?.  2  r,  15. 

18,75 

11  Geo.%  c.  19. 

/.  12.        .         647 

^^Geo.1.  c.  18. 

82,  a. 

15  Gro.  2.  ^.  28. 

225 

17  Geo.  2.  r.  38. 

369,  627 

19G^o.  2.  r.  30. 

141 

19  G^<^.  2.  c.  37. 

-     '            1J4 

22  G^o.  2.  c.  33. 

516,520,527,543 

2SGr«.  2.  f.  11. 

67 

2(>  Geo.  2.  £•.  33. 

{Marriage  J^ct.  J  96 

S3  Geo.  2.  c.  35. 

682 

SI  Geo.  2.  f.  17. 

682 

George  III. 

2  G^e.  S.  tf.  2a 

682 

^2  G^a.  5.  r.  2a 

80,0. 

n  Geo.  3.  c,  26. 

267,  559,  733 

^1  G^<^.  S.  ^.  15. 

525 

%  G^£».  3.  f .  25. 

80,  fl. 

22  Geo.  S.  f.  47. 

/.  21.                  450 

22  Geo.  3.  r.  47. 

222,  241,  9,  265, 

.  450 

24  Geo.  3.  r.  21. 

414 

24  Geo.  3.  r.  47. 

255,260 

25  G^o.  3.  r.  4. 

147 

25  Geo.  3.  r.  44. 

313,  464 

25  Geo.  3.  r.  50. 

252 

25  Geo.  8.  r.  59. 

(Lottery  Act.)     222 

27  Geo.  3.  r.  1. 

705 

SUNDAY. 

See  Arrest. 

SUPERSEDEAS. 

1.  A  supersedeas  obtained  after  judg" 
mcnt  cannot  be  pleaded  in  bar  to  an 
action  on  such  judgment.  Topping  v. 
Ri/an.  273 

2.  '1  he  allowance  of  a  writ  of  error  is 
of  itself  a  supersedeas ;  and  the  ser- 
vice of  it  is  only  to  bring  the  party 
into  contempt  if  he  proceeds.  Jaques 
V.  Nixon.  279 

3.  The  rule,  that  a  prisoner,  who  is 
once  SDpcrscdeable,  always  continues 
so,  only  holds  so  long  as  he  remains 


in  the  tame  custody  and  tmder  the  lent 
frocesi.  Roser.  Ckrutfidd.  591 
4.  So  that  if  a  pritoner  on  merae  pro- 
cess were  supcrscdcabk  for  any  ere. 
gulari^,  he  cannot  take  adTamage  d 
that  after  he  b  charged  in  exeootioo, 
if  he  had  any  opportunity  of  appJyinj 
on  that  ground  before  he  was  charged 
in  execution.  A, 

SURETY. 

1.  Where  S.  L.  was  arrested  for  the 
amount  of  goods,  and  E.  L.  in  order 
to  procure  his  discharge,  became 
bound,  as  surety  with  him,  in  a  boiui 
to  the  plaintiff,  pajrable  by  instal- 
ments, and  before  the  first  defaalt 
E.  L.  became  a  bankrupt,  the  pbie- 
tiff  is  bound  to  prove  his  debt  aoder 
the  commission,  by  rirtoe  of  7  Go. 
1.  r.  31.  for  the  credit  was  grren  to 
both.  Brooke  and  Another  v.  S.  vA 
E.  Lloyd*  17 

2.  A  surety  who  does  not  pay  the  ^ 
of  the  principal  till  after  his  baDk- 
ruptcy,  Uiough  called  upon  and  liable 
to  pay  it  before,  may  hold  the  prio- 
cipal  to  bail,  notwithstanding  his  cer 
ti&cate.     Paul  Y.  Jones.  599 

SURPLUSAGE. 

Where  an  informer  need  not  ncgaoV 
any  of  the  exceptions  in  a  statute,  aod 
negatives  some  of  them  onIy>  that 
part  of  the  information  may  be  re> 
jected  as  surplusage.  Tke  Kinr  t.  5. 
Haff.  S20 

SURRENDER. 
1.  A  surrender  of  chambers  in  AT^ro/My 
to  the  treasurer  and  antients  of  the  so- 
ciety, made  with  their  assent,  to  the 
intent  that  they  may  grant  the  sad 
chambers  to  a  purchaser,  passes  die 
esute  to  such  purchaser  before  ad> 
mission ;  for  admission  in  this  case 
is  not  necessary,  as  in  the  case  of  copy- 
holds, to  complete  the  grantee's 
estate,  but  is  only  for  the  purpose  of 
signifying  the  assent  of  the  sodetft 
that  the  grantee  should  become  a 
member  of^the  inn.  And  dierefore 
upon  the  death  of  the  surreoderee 
before  admission,  the  society  naj 
maintain  ejectment  for  them.   D^ 
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Jem.  Warcy  aod  Others  t.  Miller  and 
Another  Executors,  Cffr .  S93 

^.  The  title  to  copyhold  lands,  relates 
back  ^m  the  time  of  the  admittance 
to  the  surrender  as  against  all  persons 
but  the  lord  \  so  that  the  surrenderee 
may  recover  in  ejectment  a^nst  the 
surrenderor  on  a  demise  laid  between 
the  times  of  surrender  and  admittance. 
^Holdfast  dem.  JVooUami  v.  Clapham. 

600 
Whether  the  surrenderee  before  ad- 
mittance can  recover  against  the  lord, 
or  a  stranger.     Qumre  f  ib. 

4.  The  surrenderor  before  admittance  is 
considered  as  a  trusteee  for  the  surren- 
deree ;  and  as  between  them  admit- 
tance is  not  necessary  to  maintain 
ejectment.  ib. 

See  Agreement,  S. 

SURRENDER  of  a  LEASE. 
See  Leaser  S. 

SWINDLER. 
See  JusnncATioN. 

T. 

TENANT. 
See  Notice 

TENANT  from  YEAR  to  YEAR. 

1  •  Where  liable  for  use  and  occupation 
after  he  is  evicted.  See  Use  and 
Occupation,  L 

2.  Tenant  from  year  to  year  before  a 
mortgage  or  grant  of  the  reversion  is 
entitled  to  six  months'  notice  to  quit 
before  the  end  of  the  year,  from  the 
mortgagee  or  grantee.  Birch  v. 
IVrighi.  380 

3.  If  a  tenant  from  year  to  year  hold 
for  four  or  five  years,  either  he  or  his 
landlord  at  the  expiration  of  that 
time  may  declare  on  the  demise  as 
having  been  made  for  such  a  number 
of  years.  i3.  &*382 

TENANT  FOR  LIFE. 

^r^TiiovER,  1.  Waste.  Forfeit- 
ure, 3. 


TENANT  IN  TAIL. 

See  Trover,  1.    Waste.    Forfeit- 
ure, 3. 

TENANT  IN  COMMON. 
See  Ejectment,  9. 

TERMS  IN  CONVEYANCING. 
See  Ejectment.    Lease,  2,  3. 

TERM. 
See  Pleading,  3. 

TIME. 
See  Presumption. 

TOLLS. 

1.  A  general  indebitattu  eusumbnt  will 
lie  for  tolls.     Seward  y.  Baier.  616 

2.  If  a  person,  claiming  a  toll  for  passing 
over  an  highway,  can  shew  that  the 
liberty  of  passing  over  the  soil,  and 
the  taking  of  toil  for  such  passage,  are 
both  immemorial,  and  that  the  soil 
and  the  tolls  were  before  the  time  of 
l^gal  ipemory  in  the  same  hands, 
though  severed  since  ;  it  will  be  pre- 
suiped  that  the  soil  was  originally 
granted  to  the  public  in  consideration 
of  the  tolls ;  and  such  original  grant  is 
a  good  consideration  to  support  the 
demand.  Lord  Pelham  v.  Pickers^ 
gilL  660 

TOTAL  LOSS. 

See  AfiANiX)NMENT,  1,  2, 3|  6. 

TOWNSHIP. 

Wherever  there  is  a  constable,  there 

there  is  a  township.  The  King  v.  Sir 

WatU  HortQH.  87* 

See  Overseers. 

TRADE. 

1.  How  &-  trading  with  an  enemy  is 
illegal  in  a  subject.  Quare  t  Gut  v. 
Maton.  84* 

2.  fiy  the  maritime  law  it  is  cause  of 
confiscation  in  a  subject,  provided  he  is 
taken  in  the  act,  but  it  does  not  ex- 
tend to  a  neutral  vessel.  ib. 

3.  Trade  is  not  transmissible ;  but  is  put 
an  end|to  by  the  death  of  the  trader. 
Barker  v*  Parker.  895 

4.  If 


Sd4i 
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4.  If  execatore  carry  oo  trade,  they 
most  do  it  as  tndiTiduals,  unless  they 
carry  it  od  under  the  direction  of  the 
Court  of  Chanter^.  295 

5.  Acts  of  parliament  reladne  to  trade 
in  |;eoeral  are  public  acts  $  but  an  act 
which  relates  to  a  certab  trade  only 
is  a  private  one.  Kirt  and  Others  ▼. 
mwell.  125 

See  Bond,  4,  5, 6.    Insurance,  7. 

TRESPASS, 


8.  Trespass  does  not  lie  s 

officers  who  enter  into  a  penofi*i 
house  by  virtue  of  a  legal  vanant  to 
search  for  smi^gled  goods,  altk^ 
none  such  be  found  therpin.  BKose 
lies  for  malidoosly  obtainisg  or  exe- 
cuting the  warrant.  Co0/ker  and  Ano- 
ther V.  Boot^  in  Error.  535 

See  Costs,  19.    Falss  IifPBisoaaiiKT. 
Nkw  Assignment. 


1 .  Tiiespass  lies,  and  not  case,  for  work- 
ing an  estray,  although  the  original 
taking  be  admitted  to  be  kwfiil. 
Oxley  T.  IFatti.  12 

2.  A  person  may  justify  a  trespass  m  fol- 
lowing a  fox  with  hounds  over  the 
grounds  of  another,  if  he  does  no 
more  than  is  necessary  to  kill  the  fox. 
Guiuby  V.  Feltham.  534 

S.  Trespass  will  not  lie  for  entering 
into  a  pew,  because  the  plaintiff  has 
not  the  exclusive  possession,  the  pos- 
session of  the  church  being  in  the  par- 
son.   Stocks  V.  Booth.  430 

#•  Trespass  will  not  lie  by  the  assignees 
of  a  bankrupt  against  a  sheriff  for 
taking  the  goods  of  a  banknq>t  in 
execution  afer  an  act  of  bankruptcy, 
and  before  the  issuing  of  the  commis- 
sion ;  notwithstanding  he  sells  them 
after  the  issuing  of  the  commission, 
and  after  a  provisional  assignment  and 
notice  from  the  provisional  assignee 
not  to  sell.  But  the  assignees  may 
bring  trover,  Smhh  and  Another  as- 
skmees  of  Clarke  v.  Miiies.  475 

5.  To  enutle  a  man  to  bring  trespass, 
he  must,  atihe  time  when  the  act  was 
done,  which  constitutes  the  trespass, 
either  have  the  actual  possession  in  him 
of  the  thing,  which  is  the  obnect  of 
the  trespass  ;  oi-  else  he  must  have  a 
eonftructine  possession  in  respect  of  the 
right  being  actually  vested  m  him ; 
as  in  the  case  of  an  estray  or  wreck 
before  seizure  by  the  lord.       tf .  480 

6.  An  executor's  right  is  derived  from 
the  will ;  the  probate  is  only  evidence 
of  it ;  therefore  he  has  a  constructive 
possession  fromthe  testator's  death.  $5. 

T.  Officers  doing  their  duty  shall  not  be 
trespassers  by  relation.         i5.  48Q,  1 


TRIAL. 

i.  The  grantmg  of  a  trial  at  bar  is  in 
the  discretion  of  the  Cooit,  and  mut 
depend  unon  the  particular  dxcsa- 
sunces  oi  the  case.  Tke  King  r. 
jfmery.  5^ 

2.  Where  a  fair  trial  cannot  be  had  is 
the  county  where  the  matter  srisc% 
the  trial  will  be  awarded  in  the  next 
English  county  where  die  kiog*!  viii 
of  venire  runs.  «^' 

3.  Therefore  where  the  actioB  arose  is 
the  city  of  Chester ,  and  a  £air  tiial 
could  not  be  had  thm,  die  vAure  V3I 
awarded  into  the  county  x£SaUp.  ii 

TRIAL,  NEW. 

1.  Not  granted  to  give  the  defimdactas 
opportunity  of  proving  the  iIfeg>&T 
of  a  policy,  which  was  not  Sis^ 
on  the  face  of  it;  for  he  shoaW  hifc 
shewn  it  on  the  trial.    Gut  v.  Miue** 

S4 

2.  The  Court  may  in  any  case  gnot  a 
new  trial  upon  the  ground  «  eic* 
sive  damages.  Dncier  t.  Witd.  Tn^ 

3.  An  objection  to  the  competeocr  ^ 
witnesses,  dtscovered  afters  ifw»  * 
not  a  sufficient  ground  of  ittdf  Jo^ 
granring  a  new  trial :  btt  it  "*y 
have  some  weight  with  the  Court 
where  die  party  applying  V**^J° 

•  have  merits.    Turner  v. Par*.  <^' 

TRIAL  BY  PROVISa 
See  VtuovtaOm 

TRINITY-HOUSE. 

A  younger  brother  of  the  €0i^' 
tion  of  tlie  THuity^Housi  h  ««  ^" 
empt  from  serving  the  office  of  bc»' 
borough  or  oonstabfei  Tit  KiHji 
T.  Clarke.  ^J^ 
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TROVER. 

1.  An  action  of  trover  cannot  be  main- 
tained  by  a  tenant  in  tail,  expectant 
on  the  determination  of  an  estate  for 
life,  without  impeachment  of  waste, 
for  timber  which  grew  upon  and  was 
severed  from  the  es^te.  Pytie\.Dor. 

55 
%  Trover  must  be  founded  in  the  pro- 
perty of  the  plaintiff.  56 
S.  7rov/rr»  and  not  trespass,  lies  bj  the 
assignees  of  a  bankrupt  against  a  she- 
riff, for  taking  the  go<^s  of  the  bank- 
rupt in  execution,  after  an  act  of 
bankruptcy,  though  before  the  issuing 
of  the  commission,  where  he  sells  them 
after  the  issuing  of  the  commission, 
Vc.  and  has  notice  from  the  provi- 
siooal  assignee  not  to  sell.     Smith 
and  Another  assignees  of  Ciarie  t. 
Millei.                                        yi5 
4.  A  member  of  an  amicable  society, 
intrusted  with  a  box  containing  the 
fund,  and  bound  by  bond  to  keep  it 
safely,  cannot  maintain  trover  agamst 
another  member  and  a  third  person, 
who  take  it  from  him.    HolIiJay  v. 
Camseii.  65S 
TRUST. 

See  Ejbctmxnt. 

TRUSTEES. 

A  clause  in    a    marriage    settlement, 
«  that  the  trustees   flliould  not   be 
chargeable  with,  or  accountable  for, 
any  money  arising  in  execution  of  the 
said  trusts,  but  what  the  person  or  per- 
sons so  to  be  accountable  should  ac- 
tually receive,''  does  not  bind  the  trus- 
tees generally  as  a  covenant^  but  is  a 
clause  of  indemnity  to  take  away  that 
responsibility  which  each  would  other- 
wise be  subject  to  for  the  acts  of  the 
others  :  and  only  leaves  each  of  them 
accountable  for  what  he  actually  re- 
cdves,  as  for  a  simple  contract  debt. 
BartUtt  V.  Hodgson.  42 

See  Ejectment. 

V. 

VARIANCE. 
1.  In  an  action  for  bribeiy  at  an  elec- 
tion where  the  declaration  set  forth 
the  precept  from  the  sberiiF  to  the 


portreeve  of  a  borough,  the  improper 
insertion  of  th^  word  *^  if**  in  such 
precept,  vi%.  **  and  if  the  said  elec- 
tion so  made,''  &r.  is  not  a  fa- 
tal variance,  but  is  to  be  rejected 
as  surplusage.    King  v.  Piffett.  235 

2.  In  an  action  against  the  sheriff  for 
taking  goods  without  levying  a  year's 
rent,  the  plaintiff  undertaking  to  set 
forth  the  particulars  of  the  demise 
(which  was  unnecessary)  and  not 
proving  them  as  laid,  must  be  non- 
suited. Briitow  V.  Upright.  (Dough 
642.)  236 

3.  Untertood  for  understood  in  an  indict- 
ment for  peijury  held  an  immaterial 
variance.  {The  King  v.  Beach  Cowfl,    * 
229.)  H.  237 

4.  An  indictment  for  an  assault  had 
these  words,  ^  whereby  his  life  was 
greatly  despaired  of ;"  aomdictment 
for  peijury  Committed  on  that  trial, 
setting  forth  the  former  indictment, 
omitted  the  word  **  despairedt**  vfhich, 
was  supplied  by  the  Court.  The  King 
V.  il%.  {DougL  183.)         f3. 237 

5.  The  record  in  an  action  for  false 
imprisonment  set  forth  a  few  of  the 
first  words  in  a  bill  of  Middlesex^  and 
then  added  an  &r.  the  ^c»  was 
held  by  Lee^  Ch.  J.  to  be  no  variance 
from  the  bill  oi  Middlesex  when  read 
at  the  trial.  Hudson  v.  Afawson,  Sit- 
tings after  Mich.  13  Geo.  3.  at  JVest- 
minster.  ib.  237 

6.  In  an  action  by  the  bailiff  of  West- 
minster aeainst  the  defendant,  in  the 
nature  of  an  escape,  the  declaration 
stated  a  latitat  against  Donner  and  J. 
Docy  with  an  ac  etiam  against  Donner 
for  30/.  The  writ  produced  in  evi* 
demce  was  against  Donner  and  two 
others,  and  not  against  J,  Doe.  Lord 
Mansjfield  held  this  to  be  good,  it  be- 
ing a  sufficient  writ  to  warrant  the 
arrest,  ffendrayy,  S/iencer,  Sittings 
after  Michaelmas  1773,  at  IVestmin^ 
ster.  ib.  238 

7.  In  an  action  for  bribery,  the  declara- 
tion  suted  the  precept  to  be  directed 
to  the  mayor  only ;  but  the  precept 
proved  was  directed  to  the  mayor  and 
burgesses^  which  was  held  to  prove  the 
declaration.  Gumming  v.  Sibley^  E.  9. 
Ge:  S.  C.  B.  H.  239 

8.  In 
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8.  In  cases  upon  contracts  it  is  ne- 
cessary to  set  out  the  contract  tru- 
ly ;  and  a  difference  in  any  part  is 
fataJ,  because  the  contract  is  entire. 

ib.  240 

9.  An  indictment  for  peijury  stated  the 
bill  in  Chancery  to  be  directed  to  Ro- 
bert  Lord  Henley.  Iffc.  whereas  it  was 
to  Sir  Robert  Henley^  knt.  l^c.  and 
the  objection  was  over- ruled.  The 
King  V.  Lookup,    T.  7  Geo.  3.  B.  R. 

ib.  240 

10.  In  an  action  on  a  bail  bond*  the 
special  original  being  returnable  coram 
aomtno  rege  vbicumque  tunc  fuerit  in 
jingliof  the  omission  of  the  word 
ybicumque  was  held  not  fatal»  for  the 
writ  is  to  compel  appearance  before 
the  king  in  h'u  Courts  and  not  in  fur^ 
son^  and  therefore  it  could  noty  as  was 
objected,  be  to  compel  appearance  out 
of  England*  Shuttleworth  v.  Pilbing- 
ton.  (2^/rfl.  H55.)  ib.  240 

1 1 .  Where  the  contract  declared  upon 
was,  that  the  defendant  should  de- 
liver to  the  plaintiff  all  his  tallow  at 
4j.  fitr  stone ;  and  the  contract  proved 
was,  that  the  defendant  should  deliver 
it  at  As.  per  stone,  and  so  much  more  as 
the  plaintiff  paid  to  any  other  person  ; 
tliis  was  held  a  fatal  variance. 
ChurchilH,  miiins.  447 

12.  In  an  action  against  the  defendant 
for  negligence  as  an  attorney,  in  not 
prosecuting  a  debtor  of  the  plaintiff's 
to  judgment;  the  return  of  the  writ  on 
which  the  debtor  was  arrested  being 
laid  to  be  in  the  25th  year  of  the 
reign,  ^c.  and  the  writ  itself  appear- 
ing to  be  returnable  in  the  24th  year, 
this  was  held  to  be  a  fatal  variance, 
even  though  the  day  of  the  return 
was  alleged  in  the  declaration  un- 
der a  videlicet.     Green  v.  Bennett. 

656 

13.  In  an  acdon  by  the  consignor  of 
goods  against  a, carrier  for  non-dc- 
hvery,  where  the  plaintiff  alleged  in 
his  aeclaration  that  th&  defendant  un- 
dertook to  deliver,  l^c.  in  considera- 
tion of  the  hire  to  be  paid  by  the  plain' 
tiff,  and  proved  that  the  hire  was  to 
be  paid  by  the  consignee,  it  was  held 
not  to  be  a  variance ;  the  consignor 
being  liable  by  law.     Moor  y.  IV'tlson. 
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VENUE. 

1.  The  venue  in  an  action  for  a  £bel 
cannot  be  changed.  Pinkney  ▼•  Cd- 
ttns,  571.  and  Ctusoldy^  CUssM.  647 

2.  In  debt  on  bond,  the  Court,  opoothe 
application  of  the  defendant,  will 
change  the  venue  to  the  place  where 
his  defence  arises,  and  the  plaintx^'s 
as  well  as  the  defendant's  witnesses 
reside.     Foster  v.  Taylor.  7^1 

S.  But  see  several  instances  wheie  simi- 
lar applications  were  refused,  whtja 
the  defendants  witnesses  only  resided 
in  the  country.  78%  d. 

See  Trial,  2,  3. 

VENIRE. 

See  Trial,  2,  3. 

VENIRE  DE  NOVO. 

A  Court  of  Error  cannot  award  a 
venire  de  novo  when  the  proceedings 
originate  in  an  inferior  Court.  Trevor 
V,  H^all.  151.  Whether  a  vemrr 
de  novo  may  be  awarded  by  a  Couit  of 
Error.  Johnstone  v.  Sutton  in  Error^ 
Exchequer  Ch.  528 

VERDICT. 

Nothing  is  to  be  presumed  after  ver- 
dict to  have  been  proved  but  what  is 
expressly  stated  in  the  declaration,  or 
what  is  necessarily  implied  from  those 
facts  which  are  stated.  Spieres  v. 
Parier.  141 

See  Modus,  1, 

VIDELICET. 
See  Perjury,  6.    Variance,  12, 

VISITOR. 
See  Prohibitiok,  3,  4* 

UNDERTAKING. 
See  Agreement. 

UNIVERSITIES. 

Sututes  allowing  certain  privileges  » 
the  members  of  the  umversities  are 
confined  to  those  of  the  two  EngRsk 
universities,  unless  otherwise  express- 
ed.    Jones  V.  Smart.  49 

See  Gami^i  2. 

USAGE. 


I}(PEX  TO  THB  PRIMCIPAL  MATTERS. 
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USAGE. 

Wb^re  the  worda  of  an  act  of  paitia- 
ment  are  ^onbtful,  genend  usage  may 
be  called  in  to  ea^atn  them ;  bat 
where  diey  are  clear,  the  usage  of  a 

? articular  place  cannot  control  them. 
-hcKingl.Hogi.  728 

USE  and  OCCUPATION. 

All  action  for  use  and  occupation  quay 
^  nmintaineil  by  a  grantee  of  an  an- 
nuity* after  a  recovery  in  ejectment 
against  a  tenant  who  was  in  possession 
mider  a  demise  from  year  to  year,  for 
all  r^t  in  f^s  hands  at  the  time  of 
notice  by  the  granteei  and  down  to 
|h^  dav  of  the  demise  in  the  igect- 
ment,  put  not  afterwards.  Bi^  y. 
Wrigki.  378 

USURY. 
Set  UraBioi»CaHT&acr. 

USURIOUS  CONTRACT. 

1.  Before  a  party  can  entitle  himself  by 
a  civil  action  to  relief  from  an  usu- 
rious contract*  he  must  tender  dl  the 
toMiiej  really  advanced.  Fitzroy  v. 
Gw&m.  153 

JL  Where  goods  were  pawned  to  a  bro- 
ker for  a  certain  sum*  and  usurious 
interest  agreed  to  be  »ud  thereiqwn* 
the  pawner  of  the  goods  cannot  main* 
tain  an  action  of  trover  for  them  in 
order  to  eet  rid  of  the  usurious  con- 
tact, without  first  tendering  the  mo- 
aey  which  had  been  actually  advanced 
aM  l^;al  interest.  «3. 


w. 

WAGER. 

1.  A  wager  between  two  voters  withre- 
spect  to  the  event  of  an  deciioo  of 
a  member  to  serve  in  parliament,  laid 
before  the  poll  begao»  is  lUegraL  jiU 
len  V.  Heam.  .    56 

t.  QuMrey  Whether  a  wager,  that  war 
would  be  declared  against  France 
within  three  months,  is  void  I  Foster 
V.  Thackirti.  Tr.  21  Geo.  8.  B.  R. 
cited  ia  AiUn  v.  Heam.  57 

Vo4.L 


&  A  wager  vpon  the  event  of  a  cause  in 
the  bouse  of  lordi  or  the  courts  of 
justice  is  void,  if  laid  with  a  Inrd  of 
parliament  or  a  judge.  Alhn  v. 
Heam.  60 

WAGERING  POLICY. 

WAGES. 
Si$  Ramsom  Bill. 

WAIVER. 
Si$  Bill  ^JiKchangt^  17. 

WARRANT  ofAttarwy. 
Sa  Attornxt. 

WARRANTY. 
Sii  Insdrakcb,  25,  26,27. 

WASTE. 

1.  An  acdoD  of  trover  cannot  be  matn^ 
tained  by  a  tenant  in  tail  expectant  pn 
the  dctermtnaiion  of  an  estate  for  life, 
without  impeachment  of  waste,  for 
timber  which  grew  npon  and  was 
severed  from  the  estate.  Pyne  v.  Dor. 

55 

2.  There  is  a  distmction'to  be  taken  be- 
tween waste  and  destruction,  m  con- 
formity to  the  practice  of  the  Court  of 
Chancery.  13. 56 

3.  Tenant  jfor  life  without  impeach* 
ment  of  waste  has  an  absolute  pro- 
perty in  trees  as  soqn  as  they  are  cut 
aown.  f3. 

4.  The  dause  «  without  impeachment 
of  waste"  will  not  warrant  a  tenant  for 
life  in  unleading  an  house  and  pulling 
down  the  tiles.  Faae  v.  Lord  Bam- 
arjf  <uted  m  Pwie  v.  Dor.  $b. 

5.  The  Court  of  Chancery  have  also 
prevented  a  tenant  for  life  with* 
out  intfteachnuiU  of  waste  from  cut- 
ting aown  an  avenue  leading  to  a 
house,  but  not  all  ornamental  timber. 

ib. 

6.  But  in  the  case  of  Sir  Herbert  Pack^ 
ington  (S  Atb,  215.}  a  Court  of  equity 
protected  trees  which  were  either  an 
ornament  or  shelter  to  an  house.     65 

7.  In  Charlton  v.  Charliouf  mentioned 
by  LorJ  Hardwcke  in  3  Atk.  216. 
LordCh,  King  prevented  a  tenant  for 

SK  life 
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life  without  impeaduDcnt  of 
from  felltng  trees  in  a  puk.    NeUf  L 
im  Pyme  Y.  Dot.  ib. 

WAY. 

1.  tJnder  the  mot  of  a  bte  and  con. 
▼enient  way  for  the  pQq)06e  of  cany, 
ing  coals  (among  other  things)  the 
grantee  has  a  right  to  ky  a  framed 
waggon-way.    Senkouse  v.  Chrutian. 

560 

2.  Under  a  grant  of  a  way  from  jf.  to 
B*  ith  throughy  and  along  a  particular 
wavy  the  grantee  is  not  justified  in 
making  a  transverse  road  across  the 
same.  it, 

WEST  INDIA  TRADE. 
See  PLEADiNOy  6.^ 

WILL. 

See  Dkvise. 

Copyhold  lands  purchased  after  a  will, 
disposing  of  all  the  tesutor's  lands, 
do  not  pass  by  the  will.  Sfrimg 
dem.  TUcher  ▼.  BUet.  M.  9At  G.  S.  B. 
R.  435,11. 

WITNESS. 

1.  A^co^bligor  in  a  bond  to  the  ordi- 
nary under  22  and  23  Car.  2.  e.  10. 
is  a  competent  witness  to  prove  a  ten- 
der by  the  administratrix.  Carter  ▼. 
Fearce*  163 

2.  So  a  creititor  of  the  administratrix  is 
a  good  witness  for  the  same  purpose. 

f5.  164 

3.  The  bare  possibility  of  a  wit|)es8 
being  liable  to  an  action  in  a  certain 
event  is  no  objection  to  his  competency. 

th, 

4.  But  bail  cannot  be  a  witness  for  the 
principal.  ^      M< 

5.  In  order  to  render  a  witness' incom- 
petent, it  is  necessary  to  shew  that  he 
must  derive  a  certain  benefit  from  the 


determination  of  thecanaeoneway  v 
the  other.  164 

6.  Where  A.  rented  a  tenemem  (^  C, 
who  covenanted  to  icimborse  him  dl 
the  poor  rates  ;  and  A.  afterwards  sa- 
derlet  to  B,:  A.  was  held  to  he  a 
competent  witness  to  prove  socb  let- 
ting to  B.f  upon  an  appeaL  Tie  Ktsf 
V.  Woodlands.  m 

7*  A  person  is  not  a  competent  witDess 
to  mipeach  a  security  which  he  has 
given,  although  he  is  not  interes&ed 
m  the  event  of  the  suit.  Wakw  t. 
Shilly.  296 

%  So  that  where  a  bond  was  gifeo  ia 
consideration  of  delivering  up  a  pro- 
missory note,  an  indorser  was  i»t 
permitted  to  prove  that  tl^  coim- 
deration  of  the  note   was  nsuioQi. 

a. 

9.  Whether  a  person  who  is  interested 
in  the  question  put  to  him,  though  net 
in  the  event  ot  the  sni^  be  a  compe- 
tent witness.     Qu.  ?  '^. 

10.  An  objection  to  the  competency  of 
witnesses,  discovered  after  trial,  is  not 
a  sufficient  ground  of  itself  for  ^iplf- 
ing  for  a  new  trial :  but  it  may  lure 
some  weifirht  with  the  Court  where  tbe 
party  applying  appears  to  have  merks. 
Turner  v.  Pearte.  717 

11.  Formerly  the  rule  was  to  object  be- 
fore the  witness  was  sworn  in  chief; 
but  still  the  objection  must  be  made 
at  the  trial.  H, 

12.  Where  two  persons  joined  ia  an 
assignment  of  a  ship,  one  of  thein  was 
permitted  to  prove  that  at  the  time  <^ 
the  assignment  hp  had  no  ioteiect  ia 

.  the  vessel.  dOl 

WRECK- 
See  Trespass,  5. 

WRIT. 
See  Rule,  1. 
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